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ADVERTISEMENT. 


The  A\?thor  re^ts  to  announce,  that  he  has  found  it  impossible,  without 
materially  interfering  with  the  plan  of  the  treatise,  to  complete  it  within  the 
limits  which  he  originally  proposed,  and  that  he  has  been  obliged  to  extend  it 
Id  a  third  volume,  which  will  be  published  as  speedily  as  possible. 

He  avails  himself  of  the  present  opportunity,  to  notice  an  inaccuracy,  which 
has  inadvertantly  crept  into  a  passage  in  a  former  part  of  this  work,  and  to 
which  his  attention  has  been  drawn  by  a  note  of  Mr.  Cooper's,  in  the  last 
number  of  his  reports,  (C.  P.  Cooper's  Reports,  part  III.  p.  460.)  The  in- 
accuracy alluded  to,  will  be  found  in  the  first  volume  of  the  present  treatise, 
(p.  530,)  and  consists  in  a  miscalculation  of  tlie  time  allowed  to  a  plaintiff 
under  the  New  Orders  to  except  to  an  answer  and  to  procure  an  order  to  amend* 
The  passage  in  which  it  occurs,  was  introduced  for  the  purpose  of  explaining 
the  grounds  upon  which  the  26lh  Order  of  December,  1833,  was  founded  :  ana 
the  mistake  consists  in  the  Author  having  assumed,  that  the  difficulty  which  the 
above  order  was  intended  to  obviate,  would  arise  in  a  case  in  which  the  answer 
should  be  fitd  on  the  dOth  of  November.  {Vidt  ante^  vol.  1,  p.  530.) 
Whereas  the  case  assumed,  ought  to  have  been  one  in  which  the  answer, 
would,  under  the  4th  Order  of  1828,  be  deemed  complete  on  the  30th  of  No- 
vember, in  which  case,  the  difficulty  intended  to  be  obviated  would  have  arisen, 
(which  the  Author  admits  would  not  have  been  the  case,  as  Mr.  Cooper  has 
cleariy  pointed  out,  had  the  answer  been  ^fikd  on  that  day.)  If  the  answer 
had  been  filed  so  as  to  be  deemed  complete  on  the  30th  of  November,  in  that 
case,  under  the  Orders  as  they  stood  prior  to  December,  1833,  the  plaintiff 
would,  supposing  no  vacation  had  intervened,  have  had  till  the  1st  day  of 
Hilary  Term  following,  for  filing  his  exceptions ;  but  as  a  vacation  would  have 
intervened  of,  say,  three  weeks,  those  three  weeks  would,  under  the  10th 
Order,  as  amended  in  1830,  have  been  added  to  the  time  allowed  for  excepting, 
which,  by  that  means,  would  have  been  prolonged  to  the  1st  of  February.  In 
the  meantime,  however,  the  defendant  under  the  13th  Order,  of  1828,  would 
have  been  in  a  situation  to  move  to  dismiss  the  Bill  on  the  25th  of  January, 
L  e.,  a  week  before  the  time  allowed  the  plaintiff  by  the  4th  Order,  for  deliver- 
ing exceptions  had  elapsed,  which  the  Author  apprehends  was  one  of  the  diffi- 
culties which  the  26th  Order,  of  1833,  was  intended  to  jemedy. 

The  author  begs  also  to  acknowledge  the  justice  of  Mr.  Cooper's  observa- 
tion, with  reoard  to  Sunnfen  v.  Swirtf'en^  3  Sim.  384,  fcited  vol  1,  p.  530,) 
and  that  the  difficulty,  in  that  case,  did  not  arise  under  tne  amended  Orders  of 
1828,  but  under  the  original  Osiers,  as  they  stood  prior  to  such  amendments. 

Lincoln's-Inn,     > 
February  22, 1840.  ^ 
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CHAPTER  X. 

OF  THE  DBFKMCR  TO  A  8VIT. 

I 

In  the  preceding  chapters  the  attention  of  the  reader  has  been  principally 
directed  to  the  case  on  the  part  of  the  plaintiff,  the  method  of  submitting  it  to 
the  Court,  and  the  means  provided  by  the  practice  of  the  Court  for  compelling 
the  defendant  to  submit  himself  to  its  jurisdiction  ;  or,  in  case  of  his  refnsal, 
of  depriving  him  of  the  benefit  of  his  contumacy  by  giving  to  the  plaintiff  the 
relief  lo  which  the  justice  of  his  case  appears  to  entiSe  him.  I  shall  now  pro- 
ceed to  consider  the  line  of  conduct  to  be  pursued  by  a  defendant  who  is  willing 
to  submit  himself  to  the  authority  of  the  Court,  and  to  abide  its  decision  upon 
the  matter  in  litigation. 

The  first  step  to  be  taken  by  a  defendant  who  intends  to  defend  the  suit, 
after  he  has  been  served  with  the  subpoena,  is  to  employ  a  solicitor  to  appear 
ibr  him.  The  employment  of  a  solicitor,  for  that  purpose,  is  not  absolutely 
neoessaiy,  as  he  may  apply  immediately  to  a  Clerk  in  Court  or  Waiting  Clerk 
to  enter  an  appearance  for  him.  It  is  usual,  however,  to  employ  a  solicitor  f 
and  it  is  to  be  observed,  that  a  special  authority  is  not  necessary  to  enable  a 
soliciuir  to  undertake  the  business,  and  that  he  may  do  so  under  a  general 
anthority  to  act  as  solicitor  for  his  client ;  (a)  a  solicitor,  however,  ought  not 
to  take  upon  himself  to  appear  for  a  defendant  without  some  authority,  and 
where  one  without  any  instruction  had  caused  an  appearance  to  be  entered  for 
an  infimt  defendant,  the  appearance  was  ordered  to  be  set  aside,  and  the  solici- 
tor to  pay  the  costs,  (b) 

*The  defendant  having  appeared  to  the  subpcena  and  taken  &  r  «2  n 
eopy  of  the  bill,  the  next  point  for  consideration  in  the  ordinary  *-  J 

eonrse  of  the  cause  is,  the  nature  of  the  defence  to  be  put  in. 

It  is  to  be  recollected,  that  it  forms  part  of  the  prayer  of  every  bill  filed  fcr 
relief  in  this  Court,  fezcept  those  which  are  merely  filed  for  the  purpose  of 
obtaining  a  certiorari  to  remove  a  cause  from  an  inferior  jurisdiction,)  that  a 
Mubpcma  may  issue  directed  to  the  defendants,  commanding  them  at  a  certain 
day  personally  to  appear  before  the  Court ;  ami  then  and  there  futt^  true^  direct^ 
md  perfect  answer  make  to  all  and  tmgular  the  premises;  and  further,  to 
stand  to,  perform,  and  abide  such  further  order,  direction,  or  decree  therein  as 
to  the  Court  shall  seem  meet;  ((f)  so  that  the  first  thing  which  a  defendant  is 
required  to  do  after  appearance,  is  to  answer  the  bill.  It  majr,  however,  happen 
fiom  some  cause,  either  apparent  upon  the  face  of  the  bill  itself  or  capable  of 
being  concisely  submitted  to  the  Court  that  the  plaintiff  is  not  entitled  to  the 
relief  which  he  has  prayed  ;  or  if  he  is  entitled  to  the  assistance  of  the  Court, 
he  may  not  be  entitled  to  relief  upon  all  the  points  upon  which  he  claims  it ; 
in  such  cases  the  defendant  may,  if  his  objection  goes  to  the  whole  relief,  sub- 
mit the  grounds  upon  which  he  considers  the  plaintiff  not  entitled  to  what  he 
seeks,  in  a  concise  form  to  the  Court,  and  pray  the  judgment  of  the  Court 
whether  he  is  bound,  under  the  circumstances,  to  put  in  any  further  or  other 


(a)  Wright  T.  Ctstle,  8  Mer.  12.  Ante^  yol.  1,  403. 
~    RSdMidi  ▼.  Dadley,  Rolls.    Sittiiigs  tiler  Trin.  Term,  1837. 
AtiUt  nd.  1,  p.  600. 
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answer  to  the  bill ;  or,  if  he  objects  to  part  only  of  the  relief,  he  may  answer 
that  portion  only  of  the  bill  which  is  material  to  the  relief  which  he  does  not 
object  to,  and  submit  *to  the  judgment  of  the  Court  whether  he  is  bound  to 
answer  the  rest  This  species  of  defence,  if  the  objection  appears  upon  the 
face  of  the  bill  itself,  is  made  by  demurrer;  but  if  it  depends  upon  any  matter 
not  in  the  bill,  it  must  be  submitted  to  the  Court  in  the  form  of  a  plecu  If  the 
defence  submitted  to  the  Court  in  either  of  the  above  forms  is  admitted,  or  held 
upon  ailment  to  be  good,  the  effect  of  it.  if  it  be  a  demurrer,  is  to  put  the  bill, 
or,  that  part  of  it  which  has  been  demurred  to,  out  of  Court ;  or,  if  it  be  a  plea, 
to  limit  the  matter  in  dispute  to  the  question,  whether  the  point  raised  by  it  be 
p  «q  -1  true  or  not ;  in  which  case,  if  the  defendant  ^succeeds  in  establish- 
*-  -^  ing  the  point  raised  by  the  plea  by  evidence  at  the  hearing,  the  bilU 

ao  far  as  it  is  covered  by  the  plea,  wiU  be  dismissed.  If  the  demurrer  or  plea 
be  held  upon  aigument  to  be  bad,  the  effect  of  the  judgment  of  the  Court,  in 
general,  is  that  the  defendant  must  put  in  an  answer  to  the  bill ;  he  may,  how- 
ever, if  his  first  defence  has  been  by  demurrer,  be  admitted,  under  certain  cir- 
cumstances, to  dispute  the  right  of  the  plaintiff  to  call  upon  him  for  an  answer, 
by  means  of  a  plea  $  or  he  may  still  submit  reasons  why  he  should  not  be  called 
upon  to  answer  the  whole  of  the  bill  by  demurring  or  pleading  to  a  portion  of 
it  only.  If  the  defendant  has  no  reasons  of  the  above  nature  to  offer  why  he 
should  not  be  called  upon  to  answer  the  plaintiff's  bill,  or  if,  having  offered  any 
each  reasons,  they  are  over-ruled,  the  course  of  the  Court  requires  that  he  should 
put  in  a  full  answer  to  the  bill,  (e)  unless,  indeed,  being  a  case  in  which  the 
relief  claimed  by  the  plaintiff,  would,  if  granted,  be  beneficial  to  himself  he 
thinks  proper  to  relinqu'ish  the  benefit  he  might  derive  from  it,  which  he  can  do 
by  putting  in  a  species  of  answer  called  a  disclaimer^  by  which  he  disclaims  all 
interest  in  the  matters  in  question  in  the  suit. 

In  the  ensuing  chapter,  the  several  methods  of  defence  above  alluded  to  will 
be  discussed,  and  the  reader's  attention  will  be  drawn  to  the  practice  relating, 
1st,  to  Demurrers ;  2ndly,  to  Pleas  ;  drdly,  to  Disclaimers ;  4thly,  to  Answers ; 
and,  lastly,  as  all  or  any  of  the  matters  above  pointed  out,  may  in  certain  cases 
be  joined  in  a  defence  to  one  bill,  the  practice  arising  from  such  a  combination 
of  defences  will  be  discussed.  But  before  we  proceed  lo  the  different  modes 
of  defence,  it  will  be  right  to  consider  the  practice  of  the  Court  with  regard  to 
entering  appearances. 


C     *4      J  •CHAPTER  XL 

OT  APPVARANCB. 

Sbct.  h-^Of  appearance  in  General. 

Apfbaiunck  is  the  process  by  which  a  person  against  whom  a  bill  has  been 
filed  submits  himself  to  the  jurisdiction  of  the  Court.  And  it  is  to  be  observed 
that  it  is  in  all  cases  necessary,  in  order  to  give  to  the  Court  cognizance  of  the 
matter  in  dispute,  that  the  defendant  should  appear^  This  rule  has  beea 
adopted  from  the  ancient  Civil  Law,  according  to  which  no  decree  could  be  had 
against  an  absent  person,  against  whom  process  had  been  issued,  but  who  could 

(e)  PrevioiDBly  to  patting  in  his  answer,  however,  the  defendant  has  a  ri^^t  to  have  all 
impertinent  matter,  which  may  he  in  a  bill^  expunged.    Ante,  vol.  1,  469. 
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DOt  be  brought  in  to  appear;  (a)  and  it  was  so  strictly  observed^  that,  till  the 
Stat.  5  Geo.  2,  c  25,  (b)  a  decree  pro  coitfesso  could  pot  be  made  against  a 
defendanti  for  whom  no  appearance  had  b^n  entered.  That  statute  first  em- 
powered the  Court,  in  the  case  of  a  defendant  absconding  to  avoid  its  process^ 
to  onler  the  bill  to  be  taken  pro  confesso^  against  such  defendant,  although  no 
appearance  had  been  entered  for  him,  (c)  and  as  its  provisions,  as  we  have  seen, 
are  still  in  force  under  the  1  W.  4,  c.  36,  ss.  3  &  «eg.,  a  bill  may  stilUin  the 
cases  to  which  that  statute  applies,  be  taken  pro  eorg'esso  against  a  defendant, 
without  a  previous  appearance  being  entered  for  him. 

Appearances  are  either  vo/tin/ary  or  compuhory,  {d)  Voluntary  when  the 
defendant  comes  in  upon  the  return  of  the  aubpcena^  compulsory  where  the 
appearance  is  the  consequence  of  any  of  the  processes  of  contempt  before  men- 
tioned 

There  is  also  another  species  of  appearance,  viz :  appearance  with  the  RegU* 
irear.  This  has  been  before  alluded  to,  and  differs  from  an  ordinary  appearance, 
which  is  only  entered  with  the  clerk  in  Court,  in  being  entered  upon  the  recoids 
of  the  Court  (e) 

*A  defendant  may  also  appear  gratia,  which  takes  place  where  r  *5  -i 
he  does  so  before  he  has  been  served  with  a  subpoena,  ^  -^ 

The  place  at  which  appearances  are  entered,  as  stated  in  the  memorandum 
at  the  top  of  the  writ,  is  *^at  the  Six  Clerks^  Office  in  Chancery  Leme." 
This  memorandum  is  affixed  for  the  purpose  of  apprising  the  paity  upon  whom 
the  writ  is  served  of  the  place  to  which  he  is  to  go,  in  case  he  is  desirous  of 
appearing  without  the  intervention  of  a  solicitor.  In  general,  however,  tiw 
defendant,  upon  being  served  with  a  subpcma,  employs  a  Solicitor  of  the  Court 
to  take  the  necessary  steps  on  his  behalf ;  but  whether  he  employs  a  solicitor 
or  not,  a  clerk  in  Court  or  a  waiting  clerk  must  be  retained  to  appear  for  him. 

In  general,  where  a  husband  and  wife  are  served  with  a  subposna^  a  separate 
appearance  by  the  wife  will  be  irregular ;  the  husband  should  appear  for  both, 
and  if  he  omits  to  do  so,  an  attachment  may  go  against  both.  (/)  And  there- 
fore, where  a  bill  was  filed  against  a  husband  and  wife,  and  the  husband  only 
appeared  for  himself,  and  put  in  a  demurrer  in  their  joint  names,  an  attachment 
was  issued  against  both  for  the  non-appearance  of  the  wife,  {g)  And  so  where 
a  husband  is  served  without  the  wife,  he  must,  if  he  have  notice  that  his  wile 
is  also  a  defendant,  appear  for  both ;  but  in  that  case  the  attachment  will  go 
against  him  alone,  (h) 

But  although  a  wife  cannot,  in  general,  appear  by  herself,  there  are,  as  we 
have  seen,  cases  in  which  the  Court  will  permit  a  subpcma  io  be  served  upon 
her  alone,  as  where  a  bill  is  brought  against  a  husband  and  wife  for  a  demand 
out  of  the  wife*s  separate  estate  and  the  husband  is  abroad ;  (t)  in  such  cases, 
she  must  appear  by  herself,  otherwise  she  may  be  attached :  and  even  where 
the  subject  matter  of  the  suit  did  not  relate  to  the  separate  estate  of  the  wife, 
and  the  wife,  having  been  served,  appeared  (the  husband  being  abroad)  and 
prayed  time  to  answer  separately,  the  Court  held,  that  the  irregularity  of  the 
service  had  been  waived,  and  that  she  could  not  be  discharged  from  the  effect 
of  her  appearance,  {k) 

*An  infant  must  appear  by  his  guardian  ad  litems  the  method  of  p  »6  1 
whose  appointment  has  been  before  pointed  out.  (/)  ^  -^ 

(a)  Gilb.  Erid.  Rom.  36. 

lb)  Repealed  and  re-enacted  by  1  W.  4,  c.  36,  antBt  vol.  1,  370. 

(c)  Ante.  vol.  1,  p.  270.  ((f)  1  Haxr.  112. 

(e)  For.  Rom.  82,  (/)  Prac  Reg.  87. 

(g)  Cary»  92.  (h)  Pnc  Reg.  37. 

(i)  AnU^'ycA.  I,  217.  (A)  Tiaven  ▼.  Buckley,  lY  es.  984. 

(0  Ante,'r€\,  I,  p.  230. 
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Idioii  and  Lunaiici  alto  appear  by  their  gaardians  who  are  generally  dieir 
oommitlDee,  (m)  unless  the  interests  of  such  committees  are  adverse,  in  whiA 
case  another  person  must  be  appoitited.  (n)  The  mode  of  appointing  a  guar- 
dian to  appear  for  a  person  of  weak  intellect  has  been  before  noticed,  (o) 


SECTION  IL 

Of  Vohmiary  Appearance. 

• 

Voluntary  appearance  is  where  the  defendant,  having  been  served  with  the 
iubpcenon  obeys  its  injunction  either  upon  or  before  the  day  of  its  return.  We 
have  seen  before,  that,  in  a  town  cause,  (that  is,  where  the  defendant  resides 
in  London  or  within  twenty  miles  of  it,)  the  day  of  return  is  four  days  after 
service  of  the  subpoena,  exclusive  of  the  day  of  service.'  In  a  country  cause, 
(that  is,  where  the  defendant  lives  more  than  twenty  miles  from  London,^  the 
day  of  return  is  eight  days  after  service,  exclusive  of  the  day  of  service,  (a) 

The  usual  course  for  a  defendant  who  intends  to  appear  is,  either  personally 
or  by  his  solicitor,  to  retain  a  cleric  in  Court  or  waiting  clerk  to  appear  for  him. 
The  clerk  in  Court,  upon  being  retained,  has  recourse  to  the  bill-book,  (b)  in 
order  to  ascertain  whether  any  bill  has  been  filed ;  which  being  done,  he  gives 
to  the  plaintiflTs  clerk  in  Court  a  written  notice  of  the  defendant's  appear- 
ance, (c)  and  also  enters  the  appearance  in  his  own  memorandum-book,  (ef) 
This  species  of  appearance  is  called  an  appearance  with  the  clerk  in  Court,  in 
order  to  distinguish  it  from  an  abearance  taith  the  Registrar ,  the  mode  of 
entering  which  will  be  presently  explained. 

The  appearance  is  dated  from  the  date  of  the  written  notice  to  the  plaintiff's 
clerk  in  Court  When  the  appearance  has  been  entered,  the  defendant's  clerk 
r  4MV  n  ffo^s  to  the  office  of  the  Six  *Clerk  who  filed  the  bill,  and  there 
^  ^  takes  it  from  the  file  for  the  purpose  of  having  it  copied,  at  the 

same  time  leaving  a  note  and  entering  the  name  or  title  in  his  own  book,  (e) 
If  the  bill  happens  to  be  in  the  hands  of  the  clerk  in  Court  of  another  defend- 
ant, who  has  already  appeared,  application  for  the  bill  must  be  made  to  him 
instead  of  the  Six  Clerk.  (/) 

By  the  Order  of  the  21st  Dec,  1833,  (Ord.  xxxi.)  office  copies  of  bills  are 
to  contain  only  one  folio,  consisting  of  ninety  words,  in  every  page,  and  to  be 
reckoned,  as  to  schedules,  according  to  the  manner  directed  by  the  General  Order 
of  the  28th  Nov.,  1743,  viz :  they  are  to  be  written  in  three  columns,  the  first 
or  outer  column  and  the  third  or  last  column  whereof  are  to  contain  respectively 
the  dates  and  sums  in  figures,  as  they  are  respectively  written  in  the  engross- 
ment of  such  schedules,  and  the  middle  columns  to  contain  four  words  in  a 
line  of  the  facts  or  matters  chained  in  such  accounts  or  inventories,  {g) 

It  seems  that  every  defendant  (or  set  of  defendants,  where  more  than  one 
appears  by  the  same  clerk  in  Court  at  the  same  time,)  is  bound  to  take  an  office 
copy  of  the  bill,  unless  he  is  a  person  entitled  to  the  privilege  of  peerage,  and 
has  been  served  with  a  copy  of  the  bill  at  the  same  time  that  he  was  served 
with  the  letter  missive  in  the  manner  before  pointed  out,  in  which  case  he  is 


(m)  lb.  219.  (n)  lb.  220. 

(o)  lb.  248.  (a)  AnU^  vol,  1,  p.  666. 

6)  lb.  607,  680.  {c)  1  Smith,  162;  1  Newl.  108. 

Hind.  94.  (e)  Hind.  94. 

)  lb.  (g)  Beamet's  Oiders,  396 


not  oUigod  to  take  or  pay  for  any  other  copy  of  the  bilL  (A)  The  statute  1 
W.  4,  c.  38,  8.  15»  rule  14,  also  provides,  that  where  a  defendant  is  in  cus- 
tody for  a  contempt  in  not  appearing;,  and  shall  be  able  to  put  in  his  answer  by 
bonowing  or  obtaming  a  copy  of  the  bill  without  taking  an  office  copy,  he  shaU 
not  be  compellable  to  take  any  such  cop^  $  but  the  clerk  in  Court  may,  (if  he 
thinks  the  defendant  is  of  sufficient  ability  to  pay  for  an  office  copy,)  require 
lum  to  make  an  affidavit  denying  his  ability,  in  consequence  of  poverty,  to  pay 
for  an  office  copy  of  the  bill,  (t) 

With  respect  to  appearances  to  amended  biUs,  it  is  stated  that  if  the  amend- 
ment is  made  before  answer,  no  new  appearance  is  necessary ;  (k)  nor  will  any 
be  required  even  where  *the  amendment  has  been  made  after  an-  p  «o  n 
swer^  unless  the  defendant  or  his  cleik  in  Court  shall  be  served  ^  J 

with  a  nUfpcena  to  answer  the  amended  bill,  in  which  case  the  form  of  the 
Mubpcma  requires  an  appearance  to  be  entered  within  the  time  limited  by  the 
writ  A  plaintiff,  however,  cannot  enforce  an  appearance  till  he  has  paid  or 
tendered  the  costs  of  amendment.  (/) 

It  has  tNsen  stated  above,  that  the  first  thing  which  the  defendant's  clerk  in 
Coort  does,  after  he  has  been  retained  to  enter  an  appearance  for  the  defendant, 
IS  to  have  recourse  to  the  bill-book,  in  order  to  ascertain  whether  any  bill  has 
been  filed.  This  he  may  do  as  well  before  as  after  the  return  of  the  mbpcena  ; 
and  if,  upon  searching  the  book,  it  appears  that  no  bill  is  on  the  file,  he  does  not 
enter  any  appearance,  (for  the  plaintiff  cannot,  in  such  cases,  issue  an  attach- 
ment, it  having,  as  we  have  seen,  been  decided,  that  an  attachment  issued  with- 
out an  entry  of  the  bill  in  the  bill-book  (m)  is  irregular ;)  but  he  makes  an 
entry  of  the  title  of  the  cause  and  of  his  having  ap[3ied  to  appear  in  another 
b(N^,  which  has  been  before  referred  to.  (n)  The  rule  is  the  same  in  the  case 
of  amended  bills,  {pn) 

The  object  of  making  this  entry  is  to  prevent  the  bill,  when  it  comes  in^ 
finom  being  antedated ;  for  it  is  to  be  recollected,  that  by  the  4th  Ann.  c.  16,  it 
is  enacted^  that  no  subpoena  or  other  process  for  appearance  shall  issue  till  after 
the  bill  has  been  filed  with  the  proper  officer,  except  in  cases  of  bills  for  injunc- 
tions to  stay  waste  or  to  stay  suits  at  law  commenced ;  (o)  and  the  effect  of  it  is 
to  compel  the  plaintiff's  clerk  in  Court,  (who  is  bound  to  search  the  book,)  to 
give  notice  to  tne  defendant's  clerk  in  Court,  of  his  having  filed  the  bill.  (/>) 

When  the  defendant's  clerk  in  Court  has  ascertained  that  no  bill  has  been 
filed,  he  may,  if  he  please,  ^^ prefer  coats ^*  against  the  plaintiff;  that  is,  he 
may  take  steps  to  compel  the  plaintiff  to  pay  the  defendant  the  costs  he  has 
incurred  by  being  improperly  served  with  the  sttbposna. 

*In  order  to  do  this,  he  most  wait  till  the  day  after  the  return  r  410  -i 
day  of  the  subpcena  $  for  as  the  statute  of  Ann  permits  a  subpoena  ^  -^ 

to  be  issued  in  injunction  cases  before  the  bill  is  filed,  it  would  be  impossible, 
till  the  bill  is  filed,  to  ascertain  whether  it  pray  an  injunction  or  not;  and  as  the 
plaintiff  has,  (as  we  have  seen)  the  whole  of  the  day  of  the  return  to  file  his 

(h)  AniCy  vol.  1,  555;  Beames's  Orders,  395. 

(0  AnU,  ▼ol.  1,  671. 

(k)  1  Smith,  159,  2nd.  ed.  Sed  quart  f  whether  a  defendant  ought  not,  in  order  to 
entidfl  himaelf  to  the  time  allowed  hun  by  the  New  Orders,  to  demur  or  to  plead,  answer 
or  demur,  (not  demurring  alone,}  to  appear  gratU  to  the  amended  billl 

(t)  I  Smith,  Snd.  ed.  159.'  (m)  Ante,  toI.  1,  580. 

(n)  Ante^  toI.  1,  580,  n.     Vide  ettam,  Cha.  Rep.  Appz.  B.  No.  35,  p.  558. 

(im)  Ante,  vol.  1,  p.  581. 

(o)  Ante,  ▼.  1,  563.  The  antedating  of  bills  is  also  provided  against.  Lord  Glaien- 
don's  Orders,  ante,  508. 

(p)  Cha.  Rep.  Appz.  B«  36.  553.  ^ 
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bill^  (q)  it  might  be  usdess  to  commeDce  any  proceediogB  with  regard  to  costi 
at  an  earlier  period. 

The  method  of  preferring  costs  is  as  follows,  viz :  when  a  subpcena  has 
been  served,  and  no  bill  has  been  filed,  the  defendant's  clerk  in  Court  writes  a 
note  in  the  House-book— ^^Bnter  costs  of  A*  against  B.,"  and  leaves  a  notice 
of  a  similar  nature  with  the  porter  of  the  Six  Clerks'  Ofiice  or  in  the  hall  below 
the  office,  where  the  costs-book  is  kept,  and  the  Six  Clerk  then  enters  it  in 
tlie  book  $  which  being,  done,  and  the  line  struck,  the  clerk  in  Court  makes  out 
a  bill  of  costSy  and  carries  it  before  one  of  the  Masters,  who  taxes  it,  and  sets 
his  name  to  it  In  a  town  cause  these  costs  are  taxed  at  j61  Qs.  8(/.,  and  in  a 
country  cause  at  £l  IBs,  4d.  The  bill  is  then  carried  to  the  Registrar  to  be 
entered,  for  which  Is*  4cf.  is  paid.  A  sttbpana  for  the  costs  most  then  be 
obtained,  and  served  in  the  usual  manner ;  (r)  and  if,  upon  service  and  demand, 
the  defendant  refuse  to  pay  them«  an  affidavit  of  the  service,  demand,  and  refusal 
must  be  left  with  the  defendant's  clerk  in  Court,  who  will  make  out  an  attach- 
ment against  the  plaintiflf.  {s)  After  the  attachment  sued  out,  the  plaintiff  will 
not  be  permitted  to  file  his  bill  till  after  the  costs  have  been  paid ;  but  if  the  bill 
be  already  on  the  file,  the  plaintiff  may  move  to  retain  it  upon  payment  to  the 
defendant  of  the  costs  out  of  purse.  (/) 

It  is  to  be  observed,  that,  by  preferring  coats,  the  defendant  will  not  relieve 
himself  from  appearing  when  the  bill  is  filed  f  and,  in  fact,  so  little  is  gained  by 
the  proceeding,  that  the  practice  has  become  obsolete,  (t/)  it  being  generally 
considered  most  advantageous  to  the  defendant,  when  he  has  been  improperly 
r  *10  1  served  with  a  subpoena  before  the  filing  of  the  bill,  to  wait  till  the 
L  -^  ^attachment  has  been  issued  against  him,  and  then  to  move  to  set 

the  process  aside  for  irregularity,  having  previously  taken  the  necessary  precau* 
tion,  by  the  entry  in  the  book  before  alluded  to,  (a)  to  prevent  the  bill  from 
being  antedated.  The  effect  of  such  a  proceeding  is  to  oblige  the  plaintiff  to 
sue  out  and  serve  a  fresh  sitbpcena.  The  defendant,  however,  who  int«)ds  to 
avail  himself  of  it  must  be  careful  not  to  appear  to  the  subpoena^  which  will 
have  the  effect  of  waiving  the  irregularity  $  but  he  must  wait  till  an  attachment 
has  been  issued,  and  then  move  to  set  it  aside,  having  previously  entered  his 
appearance  with  the  Registrar. 


SECTION  IIL 
Camptdsoty  Jippearance. 

CoMPUisoRT  appearance  is  where  the  defendant  is  taken  and  brought  in  upon 
an  attachment,  proclamation,  commission  of  rebellion,  or  by  the  seigeant-at- 
arms,  and  is  thereby  compelled  either  to  enter  an  appearance  for  himself  or  to 
submit  to  have  one  entered  for  him  by  a  clerk  in  Court,  appointed  by  the  Conri 
for  that  express  purpose.  Compulsory  appearance  may,  therefore,  be  divided 
into  personal  and  substituted. 

A  defendant  who  is  brought  up  in  actual  custody,  upon  any  of  the  processes 
above  referred  to^  cannot  enter  his  appearance  with  'the  clerk  in  Court  in  the 


{q)  Anit^  vol.  1,  569,  (r)  Vide  post,  « Costs." 

(b)  Hind.  96,  (0  Hind.  96. 

(u)  Cba.  Rep.  Appx.  B.  26,  p.  565.  (o)  Antt^  vol.  3,  p.  8. 


COllPVLflOKT  APFBARANCE.  7 

rame  manner  as  a  person  who  appears  voluntarily ;  but  he  must  enter  his  ap- 
pearance ttifh  the  Registrar;  {b)  the  manner  of  doing  which  will  be  pointed 
oat  in  the  following  section. 

This  rale,  however,  does  not  apply  to  defendants  who  have  been  admitted  to 
bail:  such  defendants  may  enter  their  appearance  with  the  clerk  in  Court  in  the 
same  manner  as  parties  who  come  in  voluntarily  upon  the  subpoena .  If,  how- 
ever, they  omit  to  do  so  before  the  return  of  the  process  upon  which  they  have 
been  arrested,  the  messenger  will  be  sent  to  bring  them  into  Court,  in  which 
ease  they  will  be  in  the  same  situation  as  *any  other  defendants  r-  ^. .  -^ 
arrested  and  brought  up  in  actual  custody,  {p)  ^  -1 

It  is  to  be  observed  that  if  a  defendant  be  arrested  in  the  country  at  some 
dislaDoe,  where  he  cannot  procure  bail,  and  is  unwilling  to  incur  the  expense 
of  being  brought  up  to  London,  he  may  obtain  an  order,  upon  motion  or  petition, 
that  he  may  enter  his  appearance  with  the  Registrar  by  his  clerk  in  Court, 
upon  obtaining  which,  and  a  certificate  by  the  Registrar,  indorsed  upon  the 
order,  of  having  entered  his  appearance,  and  payment  or  tender  of  the  costs,  (c) 
the  plaintiff's  derk  in  Court  will  discharge  him  from  his  arrest  as  a  matter  of 
ooorse ;  or,  if  he  refuses  so  to  do,  the  Court  will,  upon  application  by  motion 
or  petition,  order  his  discharge,  {d) 

After  a  defendant  has  entered  his  appearance  with  the  Registrar  he  must  be 
careful  to  put  in  his  answer  within  the  time  limited  by  the  rules  of  the  Court, 
or  to  obtain  an  extension  of  the  time  by  application  to  the  Master  in  rotation, 
parsuant  to  the  3  and  4  W.  4,  c  04,  s.  13.,  and  the  new  orders  made  there- 
upon, otherwise  the  plaintiff  may  without  any  intermediate  process  obtain  an 
order  for  a  sergeant-at-arms  to  apprehend  him  for  his  contempt  And  it  is  to 
be  noticed  that  by  the  12th  of  Lord  Brougham's  Orders  it  is  provided,  that 
where  a  defendant  is  in  contempt  to  an  attachment  for  want  of  appearance,  the 
interval  between  the  day  fixed  by  the  stibpcena  for  appearance,  and  that  on 
which  the  same  is  actually  entered,  is  to  be  deducted  from  the  time  usually 
allowed  to  the  defendant  to  plead,  answer,  or  demur,  (not  demurring  alone)  to 
the  plaintiff's  bill,  (e) 

Substituted  appearance  is  where  a  party  having  been  taken  and  committed 
to  prison  upon  process  of  contempt  for  not  appearing,  and  refuses  or  omits  to 
enter  his  appearance  with  the  Registrar,  the  plaintiff  proceeds  to  have  an  appear- 
ance entered  for  him,  under  the  1st  W.  4,  c.  30,  s.  11,  by  which  it  is  enacted 
that  if  any  defendant,  by  virtue  of  any  writ  of  habeas  *corpus^  or  p  «,o  n 
other  process  issuing  out  of  any  Court  of  Equity,  shall  be  brought  ^  ^ 

into  Court,  and  shidl  refuse  or  neglect,  or  being  within  the  walls  of  any  prison 
in  England,  under  or  chaiged  with  an  attachment,  or  other  process  of  contempt 
shall,  after  fourteen  days'  previous  notice  in  writing,  requiring  him  to  enter  an 
appearance,  refuse  or  neglect  to  enter  his  appearance  according  to  the  rules  or 
method  required  by  the  said  Court,  or  to  appoint  a  clerk  in  Court,  or  attorney 
of  such  Court,  to  act  on  his  behalf,  such  Court  may  appoint  a  clerk  }n  Court, 
or  attorney  of  such  Court,  to  eiiter  an  appearance  for  such  defendant,  and  such 
proceedings  may  thereupon  be  had  in  the  cause  as  if  the  party  had  actually 
appeared.  The  course  of  proceeding  to  enter  a  substituted  appearance  under 
this  section,  where  the  plaintiff  intends  to  take  the  bill  pro  confessoy  against  the 
defendant  under  the  Act,  has  been  before  pointed  out.  (/) 

(h)  1  Har.  113. 

\b)  1  Har.  113.     The  plaintiff  may  also  procure  an  aangnment  of  the  bail-bond  from 
die  Sherifl^  and  oommenoe  an  action  upon  it,  ante^  toI.  1,  p.  587. 
(0  1  Har.  118.  (^d)  Hind.  145. 

(e)  Old.  1883,  xii.  (/)  Jfi/e,  vol.  1,  p.  668. 
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Another  case  in  which  sabstttuted  appeturance  may  be  resorted  to,  is  wheie 
the  defendant  is  entided  to  priTilege  of  Parliament,  and  stands  out  the  process 
to  enforce  appearance  to  the  return  of  the  sequestration,  in  which  event  the 
Court  is  empowered,  by  the  1  W.  4,  c  80,  s.  12,  to  appoint  a  derk  in  Court 
to  enter  an  appearance  against  such  defendant,  (g) 

It  is  to  be  observed  that,  in  the  above  cases,  me  Court  is  only  authorized  to 
order  a  substituted  appearance  to  be  entered  where  the  defendant  is  in  actual 
contempt,  a  process  having  been  actually  issued  against  him  ;  but  that,  in  the 
case  of  bills  filed  against  persons  resident  abroad,  which  come  within  the  de- 
scription required  by  the  2  and  3  W.  4,  c  83,  the  Court  is  authorized  to  order 
an  appearance  to  be  entered  for  the  defendant,  upon  the  defendant's  omission  to 
appear  at  the  return  of  the  wbmxna^  the  Court  iiaving  been  previously  satisfied 
of  the  due  service  of  the  writ  by  affidavit  (A)  It  is  to  be  noticed  that  the  2  dlt 
3  W.  4,  c  33,  does  not,  as  the  other  statutes  (by  which  substituted  appearances 
r  *\^  1  ^^^^  ^^^^  authorized)  have  *done,  direct  the  Court  to  appoint  a 
^  ^  clerk  in  Court  for  the  purpose  of  entering  an  appearance  for  a  de- 

fendant abroad,  but  the  practice  of  the  Court  is  to  do  so.  (i) 


SECTION  IV. 
Of  Appearance  with  the  Regieirar. 

As  appearance  with  the  r^istrar  is  an  appearance  upon  the  records  of  the 
Court,  and  is  difierent  from  an  appearance  m  the  office  by  a  derk  in  Court; 
for  an  appearance  with  the  clerk  in  Court,  is  only  a  foundation  upon  which  to 
issue  process;  and  there  is  no  record  of  such  appearance,  (it  being,  as  we 
have  seen,  merely  effected  by  the  defendant's  derk  in  Court  giving  notice  to  the 
derk  in  Court  for  the  plaintiff,  that  tlie  defendant  appears,)  but  when  a  defend- 
ant enters  his  appearance  with  the  registrar  and  does  not  afterwards  answer, 
<*  it  is  a  departure  in  despite  of  the  Court,  upon  which  the  Court  may  order  an 
immediate  commitment,  since  this  is  not  merely  a  contempt  of  the  process  but 
of  the  Court  itself."  (k) 

The  practice  of  entering  an  appearance  with  the  registrar  has  been  frequently 
alluded  to  in  the  course  of  this  treatise,  and  it  will  b«  seen  that,  besides  being 
the  proper  mode  of  appearance  in  the  cases  mentioned  in  the  last  section,  where 
a  party  who  is  brought  up  or  detained  in  prison  upon  a  process  of  contempt,  -is 
willing  to  submit  himself  to  the  jurisdiction,  it  is  the  course  to  be  adopted  in  aU 
cases  where  a  party  being  in  contempt  for  non-appearance,  pursuant  to  the 
wbpcma^  is  desirous  of  setting  aside  the  process  which  has  been  issued  against 
him,  either  for  irregularity  in  the  process,  or  in  the  subpoena  upon  which  it  is 
founded, 'or  in  the  service  of  that  writ.  (/) 

In  cases  also  of  extraordinary  contempt,  where  the  contempt  is  by  beating  or 
abusing  the  person  serving  the  process  of  the  Court,  the  party  is  frequently 
r  *14  1  ordered  to  enter  his  appearance  *with  the  registrar,  and  to  be  ex- 
1-  -J  amined  upon  interrogatories ;  (m)  and  in  some  cases,  where  a  party 

applies  for  the  special  indulgence  of  the  Court,  such  as  further  time  for  putting 
in  his  answer,  his  application  is  complied  with  only  upon  the  condition  of  his 

(g)  Ante^yiA,  X,  p.  064.  (h)  Ante^  vol.  I,  p.  281. 

(t)  Hanriflon  ▼.  Hunt,  Beg.  Lib.  A.  1835,  764. 
(k)  For.  Rom.  83.  (t)  Ante,  toL  1,  665,  667. 

(m)  Hind.  144. 
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entering  his  appearance  with  the  registrar.     This  practice  has  been  confirmed 
by  the  Order  of  the  2l8t  December,  1833,  Ord.  xxi.  (n) 

By  entering  an  appearance  with  the  registrar,  the  party,  as  we  have  seen, 
stands  in  a  different  position  from  what  he  does  when  he  enters  it  with  a  clerk 
in  Conrt  in  the  ordinary  way ;  for  in  that  case,  if  he  does  not  answer  within  the 
proper  time,  he  cannot  be  compelled  to  do  so  without  recourse  being  had  to 
process  of  contempt ;  but  where  he  enters  it  with  the  registrar,  he  appears  as 
being  in  contempt,  and  if  he  does  not  put  in  his  answer  within  the  time  limited, 
he  may  be  committed  to  prison  without  further  process,  (o)  It  seems  that, 
formeriy,  the  committal  to  the  Fleet  in  such  cases  was  ordered  upon  motion  of 
course,  the  effect  of  which  was,  that  the  Warden  of  the  Fleet  or  his  deputy  was 
the  officer  to  take  the  party  into  custody,  and  that  upon  his  return  of  non  eat 
invenhu  a  sequestration  was  issued.  Complaint,  however,  having  been  made 
of  this  practice  by  the  seigeant-at-arms,  as  tending  to  interfere  with  the  profits 
of  his  pJace,  the  Order  of  the  13th  of  May,  1721,  before  referred  to,  (/))  was 
made,  whereby  it  was  ordered,  that  from  thenceforth,  where  any  person  was  in 
contempt,  either  for  want  of  apperance  or  of  an  answer,  or  for  not  yielding  obe- 
dience to  any  order  of  the  Court,  the  seigeant-at-arms  should  apprehend  and 
bring  the  contemner  to  the  bar  of  the  Court  to  answer  his  contempt ;  and  if  the 
contemner  could  not  be  found,  then  to  return  non  e$t  inventus  f  and  by  the 
same  order  it  was  directed,  that  it  should  be  made  part  of  all  ordera  for  time  to 
answer,  or  for  doiuf  any  other  act,  upon  the  party  entering  his  appearance  with 
the  registrar,  that  tne  party,  when  he  entere  such  his  appearance,  should  like- 
wise consent  that  a  seigeant*at-arms  should  go  against  him,  as  upon  a  commis- 
sion of  rebellion  returned  nan  est  inventus^  in  case  of  non-compliance,  {q)  The 
*^Order  of  the  21st  of  December,  1833,  before  referred  to,  was,  as  ^  «..  -. 
has  been  stated,  framed  in  conformity  with  the  above  regulation.  ^  -^ 

And,  in  punuance  of  the  above  ordera,  the  practice  of  the  Court  now  is,  that  in 
all  cases  where  a  party  entera  his  appearance  with  the  registrar,  whether  in 
compliance  with  the  process  of  the  Court  or  upon  his  own  application,  he  must 
give  his  consent  that,  in  case  of  his  non-compliance,  the  seigeant-at-arms  shall 
go  against  him.  iThe  only  exceptions  to  the  rule  are,  where  the  party  is 
brought  up  to  the  bar  of  the  Court,  for  using  contemptuous  language  with  respect 
to  the  Court,  or  for  beating  or  abusing  any  person  serving  die  process  of  the 
Court,  or  other  contempt  of  the  like  nature,  (which  contempts  are  expressly 
exempted  from  the  operation  of  the  Order  of  the  13th  of  May,  1721,)  in  cases 
of  that  description,  the  order  is  made  without  such  a  stipulation,  and  the  com- 
mitment for  non-obedience  must  be  executed  by  the  Warden  of  the  Fleet  or  his 
deputy  attending  the  Court  (f) 

An  appearance  with  the  registrar  is  generally  entered  by  the  defendant's  clerk 
in  Court,  («)  or,  if  no  clerk  in  Court  has  been  appointed,  the  defendant  must  be 
taken  to  the  registrar's  office,  where  one  of  the  entering  reffistrare  will  write  a 
certificate  of  his  appearance  and  of  his  undertaking  that  the  seigeant-at-arms 
shall  go  against  him,  upon  the  writ  on  which  he  has  been  arrested  and 
broaght  up.  (/)  If  the  appearance  is  entered  by  the  clerk  in  Court  pureuant  to 
an  onler,  either  of  the  Court  or  of  the  Master,  made  in  punuance  of  the  statute 
3  dc  4  W.  4,  c,  94,  s.  13,  the  derk  in  Court  applies  to  the  entering  registrar, 
and  entera  the  defendant's  appearance,  at  the  same  time  signing  a  consent  in 
writing  that  the  seigeant-at-arms  shall  go,  d&c,  in  case  the  defendant  shall  not 
be  dischaiged  from  his  contempt  or  put  in  his  answer  within  the  time  in  the 


!!•)  AntSf  to!.  1,  030. 
p)  Ante,  Tol.  1,  618.  (q)  Ante,  toI.  1,  630. 

(r)  Ante^  toL  1,  618. 
(/)  HaiT.  118. 


o)  For.  Rom.  84. 
q)  AnUf  vol. 
a)  Hind.  146. 
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order  mentioned ;  the  reg^istrar  at  the  same  time  certifies,  apon  the  order,  the 
day  and  month  of  the  appearance  being  entered,  (u) 

Where  a  defendant,  whose  appearance  is  so  entered  with  the  registrar,  is  in 
actual  custody,  upon  payment  or  tender  of  the  costs  of  contempt  to  the  plain- 
r  *lfi  1  ^  ^^  *"  Court,  and  service  *of  the  order,  with  the  registrar's 
^  -*  certificate,  &c.,  indorsed,  he  will  discharge  the  defendant  of  course  $ 

if  he  refuses  to  do  so,  an  application  must  be  made  to  the  Court  by  motion  or 
petition. 


SECTION  V. 

Of  Appearing  Otatis 

It  has  been  before  stated,  that  a  defendant  may,  if  he  has  been  informed  of  a 
bill  being  filed  against  him,  cause  an  appearance  to  be  entered  for  him  without 
waiting  to  be  served  with  a  subpcena;  and  that  such  a  proceeding  is  called  ap- 
pearing gratis. 

This  method  of  appearing  is  generally  resorted  to  where  a  plaintiff  serves 
0ome  only  of  the  defendants  with  the  subpoena,  and  a  defendant  who  is  not 
served  wishes  to  make  an  immediate  application  to  the  Court  in  the  cause. 
Thus  where  a  plaintiff  filed  his  bill  against  the  Master,  &c.,  of  Christ's  college, 
Cambridge,  making  the  solicitors  parties,  and  served  the  college  with  process, 
but  did  not  serve  the  solicitors  ;  the  solicitors  appeared  gratis,  and  joined  with 
the  college  in  referring  the  bill  for  impertinence ;  such  appearance  was  held  to  be 
regular,  and  a  motion  to  discharge  it  refused  with  costs,  {x) 

A  defendant  may  also  appear  gratis  for  the  purpose  of  ascertaining  whether 
the  bill  was  on  the  file^t  the  time  of  issuing  the  subpoena,  and  in  order  to  pre- 
vent its  being  antedated.  ( y) 

A  party  may,  likewise,  in  certain  cases,  appear  gratis  at  the  hearing,  and 
consent  to  be  bound  by  the  decree,  {z)  It  is  to  be  observed,  however,  that  in 
such  cases  it  is  necessary  that  the  party  should  be  named  as  a  defendant  upon 
the  record ;  and  that  where  a  person,  not  a  party  to  the  suit,  was  interested  in  a 
question,  and  appeared  by  counsel,  and  submitted  to  be  bound  by  the  decision, 
die  Court  held,  that  they  could  not  hear  him  without  the  consent  of  the  other 
defendants,  (a) 


C   'n    3 


In  such  case  it  seems,  that,  if  all  parties  consent,  the  record  *^may 


be  brought  into  Court,  and  the  defendant's  name  inserted  in  the 
record.  {aS 

It  is  to  be  observed,  that,  by  appearing  gratis,  which  is  the  voluntary  act  of 
the  defendant,  he  cannot  deprive  the  plaintiff  of  his  right  to  move  ex  parte  for 
an  injunction ;  and,  therefore,  where  a  motion  was  made  for  an  injunction  to 
restrain  the  cutting  of  ornamental  timber,  and  the  defendant,  on  the  day  before 
the  motion  was  made,  entered  an  appearance  gratis.  Lord  Eldon,  nevertheless, 
granted  the  injunction,  observing,  that  if  a  person,  about  to  commit  waste,  and 
against  whom  a  bill  is  filed,  could,  by  appearing  the  evening  before  the  motion, 
prevent  it,  he  would  get  two  days  for  cutting  timber,  (c)     His  Lordship,  how- 

(tf)  Hind.  145.  (x)  FeU  ▼.  Christ's  Coll.,  2  Bro.  870. 

(y)  Ante,  yrol  8,  p.  8.  (z)  Capel  ▼.  Butler,  2  8.  &  8.  45. 

(a)  Bozon  ▼.  Bolland,  1  R.  dt  M.  69;  Attorney  Greneral  ▼.  Peanon,  7  8im.  290. 
(e)  AUer  ▼.  Jones,  15  Yes.  605;  Peny  v.  Weller,  8  Russ.  519. 
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ever,  said,  that  perhaps  it  might  be  different  where  the  defendant  had  appeared 
BO  long  before  the  motion  that  the  plaintiff  might  have  given  him  notice  ;  and 
there  is  no  doubt  that  if  a  plaintiff  serves  a  defendant  with  a  subpcena,  he  there- 
by puts  him  in  a  situation  which  entides  him  to  notice  of  the  application  to  be 
made  against  him.  (d) 

Where  a  defendant  appiears  gratis,  the  time  from  which  he  must  answer  is  to 
be  calculated  from  such  appearance,  and  not  from  the  time  of  the  return  of  the 
subpcena.  (e)  Whether  by  appearing  gratis  a  defendant  resident  in  the  country 
would  convert  the  cause  from  a  country  cause  to  a  town  cause,  does  not  appear 
to  have  been  expressly  decided  $  and  the  only  cases  which  occur  upon  the  sub- 
ject, under  the  old  practice  of  the  Court,  leave  the  question  in  some  uncer- 
^iniy,  {f)  It  is  presumed,  however,  that  if  a  defendant,  actually  resident  in 
the  country,  a(\er  appearing  gratis,  sues  out  a  commission  to  take  his  answer 
in  the  country  as  in  a  country  cause,  under  the  9th  Order  of  the  21st  of  Dec, 
1833,  he  will  be  entitled  to  the  time  allowed  by  the  10th  Order  to  plead,  an- 
swer, or  demur,  not  demurring  alone.  At  all  events,  the  plaintiff  should,  if  he 
means  *to  dispute  the  plaintiff's  right  to  such  time,  move  to  set  p  ^.q  -. 
aside  the  commission  for  irr^ularity.  ^  -* 

A  defendant,  by  appearing  gratis^  does  not  lose  his  right  to  costs ;  and, 
therefore,  where  a  defendant,  without  being  served  with  a  subposfia^  appeared 
and  put  in  a  plea  and  answer,  and  the  plea  was  allowed,  Lord  Thurlow  held 
that  be  was  entitled  to  his  costs. 


♦CHAPTER  XIL  [    •lO    ] 

OF  DBMURRXRS. 

Sect.  L-^Ofthe  (hneral  Nature  of  Demurrers. 

Whrnbvbr  any  ground  of  defence  is  apparent  upon  the  bill  itself,  either  from 
the  matter  contained  in  it,  or  from  defect  in  its  frame  or  in  the  case  made  by  it, 
the  proper  mode  of  defence  is  by  demurrer,  (a) 

A  demurrer  has  been  so  termed,  because  the  party  demurring,  demoratur^ 
or  will  go  no  further,  {b)  the  other  party  not  having  shewn  su#;ient  matter 
i^nst  him  $  and  it  is  in  substance  an  allegation  by  a  defendant  which,  admit- 
ting the  matters  of  fact  stated  by  the  bill  to  be  true,  shews  that  as  they  are  therein 
set  forth,  they  are  insufficient  for  the  plaintiff  to  proceed  upon,  or  to  oblige  the 
defendant  to  answer ;  (c)  or  that,  for  some  reason  apparent  on  the  face  of  the 
bill,  or  because  of  the  omission  of  some  matter,  which  ought  to  be  contained 
Aerein,  or  tor  want  of  some  circumstance  which  ought  to  be  attendant  thereon, 
the  defendant  ought  not  to  be  compelled  to  answer.  It  therefore  demands 
judgment  of  the  Court,  whether  the  defendant  shall  be  compelled  to  answer  the 
complainant's  bill,  or  that  particular  part  of  it  to  which  the  demurrer  applies. ((/) 


(</)  Peny  ▼.  WeUer,  ubi  nupra;  such  notice,  however,  must  have  the  previoiM  leave  of 
die  Court  to  aBOction  it     Hill  ▼.  Rimell,  2  M.  dt  Craig,  641. 

(e}  Hanwant  V.  Welleter,  5  Mad.  422;  Webster  v.  Thxellall,  1  8.  A;  8.  136. 
(/}  Vide  Earl  of  Leicester  v.  Peny,  Hind.  93 ;  Bound  v.  Wella,  3  Mad.  434. 
\a)  Ld.  R.  86.  (6)  3  Bl.  Com  314. 


(c)  Prae.  Reg.  162. 

(iQ  n>.  Ld.  R.  86.     Coop.  Eq.  PL  110.    Jones  v.  E.  of  Strafford,  3  P.  Wins.  80. 
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A  denrarrsr  will  lie  wherever  ft  is  clear  that,  taking  the  chaiges  in  the  bill  (o 
be  trae,  the  bill  would  be  dismissed  at  the  hearing,  (e)  but  it  must  be  founded 
on  this,  that  it  is  an  absolute,  certain,  and  dear  proposition  that  it  would  be 
■0 ;  (/}  for  if  it  is  a  case  of  circumstances,  in  which  a  minute  variation  betweea 
r  *20  1  ^^  ^  stated  by  the  bill,  and  those  established  by  the  ^evidence, 
I-  -^  may  either  incline  the  Court  to  modify  the  relief  or  to  grant  no  re- 

lief at  all ;  the  Court,  although  ii  sees  that  the  granting  the  modified  relief  at 
the  hearing  will  be  attended  with  considerable  difficulty,  will  not  support  a 
demurrer ;  therefore,  where  a  bill  was  filed  for  the  specific  performance  of  an 
agreement  entered  into  by  a  bankrupt,  by  the  intervention  of  an  agent,  and,  pre- 
vious to  the  bankruptcy,  a  correspondence  took  place,  through  the  agent,  as  to 
granting  a  lease,  and  the  case  turned  upon  the  point,  whether  the  facts  stated 
amounted  to  a  perfect  agreement  $  Lord  Loughborough  thought,  that,  although 
the  circumstances  as  stated  in  the  bill,  amounted  more  to  a  treaty  than  a  com- 
plete agreement,  the  question  whether  it  was  an  agreement  or  not  must  de- 
pend very  i^uch  upon  the  efifect  of  the  evidence,  and  therefore  over-ruled  the 
demurrer.  (/) 

As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the  facts  stated  in 
the  bill  to  be  true,  the  plaintifi^  is  not  entitled  to  the  relief  he  seeks ;  it  is  held 
that,  at  least  for  the  purpose  of  argument,  all  the  matters  of  fact  which  are  stated 
in  the  bill  are  admitted  by  the  demurrer,  {g)  and  cannot  be  disputed  in  amiing 
the  question  whether  the  defence  thereby  made  be  good  or  not ;  and  such  ad- 
mission extends  to  the  whole  manner  and  form  in  which  it  is  there  stated. 
Upon  this  ground,  where  a  bill  misstated  a  deed  by  alleging  it  to  contain  a  pro- 
viso which  it  did  not.  Lord  Cottenham,  upon  the  argument  of  a  demurrer  to 
the  bill,  refused  to  allow  the  defendant's  counsel  to  refer  to  the  deed  itself  for 
the  purpose  of  shewing  the  incorrectness  of  the  manner  in  which  it  was  set  out, 
although  the  bill  contamed  a  reference  for  *^  greater  certainty  as  to  its  contents, 
&C."  to  the  deed  as  being  in  the  custody  of  the  defendants.  His  Lordship 
said,  that  to  hold  otherwise  would  be  to  give  the  defendants  an  advantage, 
depending  upon  the  accident  of  their  having  the  custody  of  a  document,  which 
the  bill  purported  to  set  out  and  would  in  effect  be  to  decide  the  question  raised 
by  the  demurrer  upon  matter  which  was  dehors  the  record,  (h)  It  should  be 
r  *21  1  ^>"^r^^  ^^^^  ^^  object  of  *referring  to  the  deed,  in  the  case  just 
I-  -J  quoted,  was  to  contradict  the  statement  of  a  matter  of  fact  in  the 

bilL  When  the  o^ect  of  referring  to  the  document  is  not  to  contradict  but  to 
support  the  plaintiff's  case,  the  Court  will,  upon  the  aigument  of  a  demurrer, 
take  upon  iwm  to  look  into  it :  thus,  where  a  bill  for  the  purpose  of  carrying 
the  trusts  of  a  creditor's  deed  into  execution,  was  filed  by  one  creditor  only  on 
behalf  of  himself  and  others,  without  making  all  the  scheduled  creditors  parties, 
or  alleging,  as  a  reason  for  not  doing  so,  that  they  were  very  numerous.  Sir  L. 
Shadweli,  V.  C.  held  that  the  Court  being,  from  the»reference  to  the  deed  in 
the  bill,  virtually  in  the  possession  of  the  deed  and  its  schedule,  saw  for  itself 
that  the  parties  were  much  too  numerous  to  make  it  practicable  to  prosecute  a 
snit  if  they  were  all  made  parties  to  it.  (t) 


(e)  Uttenon  v.  Mair,  2  Yes.  J.  95,  4  Bro.  C.  C.  370,  8.  G.  Uovenden  y.  Lord  Aiuiw- 
ley,  2  Sch.  and  Let  607. 

(/)  Brooke  v.  Hewitt,  3  Yes.  253. 

(i)  £.  I.  Company  ▼.  Hinchman,  1  Yes.  J.  289. 

(A)  Campbell  v.  Mackay,  M.  &  Craig.  603,  613. 

(t)  Weld  V.  Bodham,  2  8.  &  8.  91.  It  is  important  to  remark  that  where  a  plaintiff 
refers  in  his  bill  to  a  will,  he  cannot  by  virtue  of  sach  refevence,  if  the  property  in  diacaa- 
aion  be  real  estate,  refer  to  the  probate  copy.  Per  8ir  J.  Leach,  in  Gibaon  v.  Whitehead 
4  Mad.  245.  In  such  a  case,  where  ia  the  Court  to  find  the  inatrament  which  can  be 
judidooaly  called  the  wiOl    Ibid. 
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Ii  is  also  to  be  remarked,  thai  where  a  bill  professes  to  set  out  a  deed  inac- 
eoiately,  and  allms,  as  a  reason  for  so  setting  it  out,  that  it  ia  in  the  posses- 
sion of  the  defendants,  a  demurrer  to  the  bill  cannot  be  sustained ;  although 
aeeording  to  the  terms  of  the  deed,  as  stated  by  the  plaintiff,  he  can  take  no 
title  under  it;  because  the  Court  will  not,  under  such  circumstances,  bind  the 
plaintiff  by  the  statement  he  has  made  which  he  alleges  to  be  inaccurate,  and 
which  the  defendant,  therefore,  by  hb  demurrer  admits  to  be  so.  In  a  case  of 
this  description,  if  the  defendant  means  that  the  Court  should  at  once  be  called 
opoD  to  determine  the  true  construction  of  the  deed,  he  must  plead  iL  (k) 

But  although  a  demurrer  confesses  the  matters  stated  in  the  bUlto  be  true, 
eueh  confession  is  confined  to  those  mattera  tvhich  are  well  pleaded^  i.  e.  mat- 
ters of  (act  (/)  It  does  not,  therefore,  admit  any  matters  of  law  which  are 
fii^ggesEted  in  the  bill  or  inferred  from  the  facts  stated ;  for,  stricdy  speaking, 
arguments,  or  inferences,  or  matters  of  law,  ought  not  to  be  stated  ^  _o  n 
in  pleading,  (m)  *^aithough  there  is  sometimes  occasion  to  make  ^  -^ 

mention  of  tiiem  for  the  convenience  or  intelligibility  of  the  matter  of  fact ; 
thus,  in  the  case  of  Campbell  y.  Mackau  above  referred  to,  the  statement,  in 
the  bill,  that  the  deed  contained  a  particular  proviso^  was  held  to  be  so  admitted 
by  the  demurrer  that  the  deed  itself  could  not  be  referred  to  for  the  purpose  of 
eontradictinff  the  record ;  but  if  the  bill  had  gone  further,  and,  after  stating  the 
sUwed  words  of  the  proviso,  had  averred  a  legal  inference  from  them  which 
an^  words  did  not  authorize,  the  demurrer,  although  it  was  held  to  confess  the 
existence  in  the  deed  of  a  proviso,  in  the  words  stated,  as  a  matter  of  fact, 
would  not  have  been  considered  as  admitting  the  inference  of  law  allured  to 
have  arisen  from  it.  An  inference  of  this  nature  is  called  a  rqnignanq/f  and 
it  is  a  rule  in  pleading  that  a  demurrer  will  not  admit  matters  either  of  law  or 
of  hex  which  are  repugnant  to  each  other :  thus,  where  a  bill  was  filed  for  a 
discovery  and  for  an  account  and  delivery  up  of  the  possession  of  land,  on  the 
groond  that  the  plaintiff  could  not  describe  the  hind  so  as  to  proceed  at  law,  by 
lesson  of  the  defendant  having  got  possession  of  the  title  deeds  and  mixed  the 
boondaries,  Lord  Loughborough  allowed  a  demurrer,  because  the  bill  was  a 
mere  ejectment  bill  $  but  he  intimated  that,  even  if  the  bill  had  been  for  a  dis- 
eoFory  only,  it  could  not  have  been  sustained,  because  the  averment,  that  the 
plaiotiff  could  not  ascertain  the  lands,  was  contrary  to  the  facts  disclosed  in  the 
bill  in  which  the  lands  were  sufficiently  described ;  (n)  and  so  where  a  record 
is  pleaded,  it  has  been  held,  that  a  demurrer  is  never  a  confession  of  a  thing 
which  is  against  it,  but  only  of  that  *which  may  stand  with  the  r-  ^o  n 
veeord.  (o)    Upon  this  mund  where  a  bill  averred  that  certain  ^  -I 

sums  of  money  advanced  by  an  intestate  to  the  plaintiff  were  made  as  gifts  and 
not  as  loans,  and  stated  a  decree  of  the  Court  made  in  another  cause  in  which  the 
parties  were  concerned*  by  which  the  Court  declared  that  the  advances 
loans  and  not  gifts ;  Lord  Cottenham,  upon  aigument  of  a  demurrer  to  the 


(k)  Wright  ▼.  Plnmptree,  8  Mad.  481.  (/)  Ford  ▼.  Peering  1  Yes.  J.  72,  78. 

(m)  Vide,  1  Chitty  on  PI.  214.  Where  it  ii  itated  that,  in  this  respect,  pleadings  at 
law  appear  to  difier  materially  from  those  in  ESquity .  This,  however,  is  incorrect ;  the  prin- 
ripirs  of  pleading,  in  this  respect  at  ftast,  are  die  same  both  in  Equity  and  at  \xw ;  and  al- 
though in  the  former,  from  the  greater  complexity  of  the  salijeets  generally  brought  under 
Ibe  eognixanee  of  Courts  of  Equity,  it  is  of^n  a  more  convenient  and  intelligible  coune  to 
£e  infrrenoes  of  law  whidi  arise  from  the  facts  pleaded,  and  it  is  therefore  frequently 
to  in  practioe ;  yet  such  practioe  by  no  means  impugns  the  appIicaUlity  of  the  role 
ti  |Jf^"»g,  above  laid  down,  to  pleadings  in  Equity,  any  more  than  the  occasional  adop- 
tioB  of  a  similar  course  in  pleadings  at  law  alters  the  rule  of  pleading  there.  Vide  Stephen 
mt  Pleading,  347,  from  which  the  next  paragraph  in  the  text  has  been  taken. 

(m)  Loker  r.  RoUe,  8  Yes.  4,  7. 

(•)  Arandel  t.  Arundel*  Cfo.  Jae.  12.  Com.  INg/Fleader*  2,  6. 
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billf  considered  that,  the  qaestion  whether  the  demurrer  could  be  held  to  con- 
fess Uie  allegation  in  the  bill  that  the  advances  were  by  way  of  gift  in  oppoei- 
tion  to  the  decree  of  the  Court,  so  clear,  that  he  would  not  permit  it  to  be 
aigued  by  the  defendant's  counseL  (p) 

It  may  be  noticed,  as  applicable  to  this  point,  that  when  facts  are  averred  ia 
a  bill  which  are  contrary  to  any  fact  of  which  the  Court  takes  judicial  notice^ 
the  Co'irt  will  ,not  pay  any  attention  to  the  averment:  thus  where,  in  order 
to  prevent  a  demurrer,  it  was  falsely  alleged  in  the  bill,  that  a  revolted  colony 
of  Spain  had  been  recognized  by  Great  Britain  as  an  independent  state,  the 
Vice  Chancellor,  upon  the  argument  of  a  demurrer  to  the  bill,  held,  that  the 
fact  averred  was  one  which  the  Court  was  bound  to  take  notice  of  as  being 
false,  and  that  he  must  therefore  take  it  just  as  if  there  had  been  no  such  aver- 
ment on  the  record,  (q)  It  is  to  be  observed  here,  Uiat  besides  the  recognition 
of  foreign  states,  the  Court  will  also  take  judicial  or  official  notice  of  a  war  in 
which  this  country  is  engaged,  but  not  of  a  war  between  foreign  countries,  (r) 
The  Court  is  also  bound  to  notice  tlie  time  of  the  king's  accession,  his  procla-  • 
mations,  and  privilt^es;  time  and  place  of  holding  parliaments,  the  time  of 
sessions  and  prorogation,  and  its  usual  course  of  proceedings ;  the  ecclesiasti- 
cal, civil,  and  maratime  laws  $  the  customary  course  of  descent  in  GavMind 
and  Borough  English  tenures;  the  course  of  the  Almanac ;  [$)  the  division  of 
f  *24  1  England  into  'counties,  provinces,  and  dioceses  $  (/)  the  meaning 
L  -^  of  English  words  and  terms  of  art,  even  when  only  local  in  their 

use;  legal  weights  and  measures,  and  the  ordinary  measurement  of  time  $  the 
existence  and  course  of  proceeding  of  the  superior  Courts  at  Westminster,  and 
the  other  Courts  of  general  juriedietion^  such  as  the  Courts  of  the  Counties 
Palatine,  &c.,  and  the  privileges  of  its  own  officers  ;(ti)  it  follows,  therefore, 
from  the  principle  before  laid  down,  that  where  a  bill  avers  any  fact  in  opposi- 
tion to  what  the  Court  is  so  officially  bound  to  notice,  such  averment  will,  in 
arguing  a  demurrer  to  the  bill,  be  considered  as  a  nullity. 


SECTION  11. 

Cf  the  different  Orounde  of  Demurrer. 

A  demurrer  may  be  either  to  the  relief  prayed,  or  it  may  be  to  the  discovery 
only,  or  to  both.  If  the  demurrer  is  good  to  the  relief,  it  will  be  so  to  the  dis- 
covery ;  {a)  if,  therefore,  a  plaintiff  is  entitled  to  the  discovery  alone,  and  goes 

(p)  Mortimer  y.  Fruer,  30  Jan.  18S7. 

Sq)  TBjlat  V.  Barclay,  2  Sim.  313,  anie^  vol.  1,  p.  93. 
r)  Dolder  v.  Lord  Huntingfield,  1 1  Ves.  292,  ofi/e,  vol.  1,  p.  58. 

r«)  Sed.  vide  Mayor  of  Guildlbid  ▼.  Clark,  2  Vent.  247. 

(t)  But  not  the  local  situation  and  distance  of  the  different  places  in  a  county  from  each 
other.     Deybel's  case,  4  Bam.  dt  Aid.  243. 

.(tf)  Stephen  on  PI.  349,  and  vide  I  Chitty  on  PI  216,  and  seq.  where  further  informa- 
tion on  the  subject  will  be  found. 

(a)  Loker  v.  RoUe,  3  Ves.  4 ;  Ry ves  ▼.  Ryves,  ib.  347 ;  Muekleston  ▼.  Brown,  6  Vet. 
88;  Barker  v.  Dacie,  ib.  686;  Hod^^n  v.  Longden,  8  Ves.  3;  Williams  y.  Steward,  3 
Mer.  602 ;  Barker  v.  Dade,  6  Ves.  686 ;  Mucklestone  y.  Brown,  ib.  63 ;  Gordon  y.  6imp- 
kinson,  11  Ves.  509 ;  Speer  y.  Crawter,  17  Ves.  216. 
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(m  to  pray  relief,  a  general  demurrer  to  the  whole  bill  will  be  good.  (5)  When 
however  the  demurrer  is  to  part  only  of  the  relief  prayed,  it  will  not  protect  the 
defendant  from  a  discovery,  unlesfl  the  discovery  from  which  the  protection 
MQght,  is  specially  pointed  out. 

With  regard  to  what  will  constitute  a  bill  for  relief  for  the  purpose  of  sup- 
porting a  demurrer,  it  is  to  be  observed,  that  in  Brandon  v.  Sands^  (c)  it  was 
neld,  that  a  mere  addition  of  a  prayer  for  general  relief  to  a  bill  making  a  case 
for  discovery  only,  would  not  be  a  ground  for  allowing  a  demurrer.  The 
general  opinion  ot  the  profession,  however,  appears  to  have  been  against  that 
decision,  because  in  every  case  it  ought  to  ^appear  most  distinctly,  p  ^5  n 
whether  the  bill  is  for  relief  or  for  discovery  only ;  for  if  that  mat-  ^  J 

ter  is  left  in  doubt,  the  defendant  may  put  in  his  answer,  and  then  the  plaintiff 
ma^  amend  his  bill  by  praying  specific  relief;  and  it  is  now  a  settled  rule  that 
a  bill  praying  discovery  and  concluding  with  a  prayer  for  general  relief,  is  a  bill 
for  relief,  (d)  A  prayer  will  not,  however,  convert  a  bill  into  one  for  relief,  if 
it  merely  prays  for  the  equitable  assistance  of  the  Court  consequential  upon  the 
prayer  for  discovery  $  (e)  such  as  a  writ  of  injunction,  or  a  commission  to 
examine  witnesses  abroad,  (/)  or  that  the  testimony  of  witnesses  may  be  per- 
petuated, (g)  or  that  defendant  may  set  forth  a  list  of  deeds,  &c.,  and  that  they 
may  be  placed  in  the  hands  of  the  clerk  in  the  Court,  (fi) 

But  notwithstanding  the  general  rule,  that  if  the  relief  prayed  is  unnecessary 
or  improper,  the  defendant  may  cover  himself  by  a  general  demurrer ;  yet  this 
will  not  preclude  the  defendant,  in  cases  where  the  plaintiff,  if  his  bill  had  been 
for  a  discovery  only,  would  have  had  a  right  to  such  discovery  from  demurring 
to  the  relief  only,  and  answering  as  to  the  discovery,  or  in  other  words,  giving 
the  discovery  required,  (t) 

The  converse  of  this  proposition,  however,  will  not  equally  hold ;  for  it  has 
been  held,  that  where  a  bill  prays  relief  as  well  as  discovery,  the  defendant 
eannot  demur  to  the  discovery  *and  answer  to  the  relief,  for  then  p  ^a  n 
he  does  not  demur  to  the  thing  required,  but  to  the  means  by  which  ^  -' 

it  is  to  be  obtained,  (it)  To  this  rule,  however,  there  are  exceptions,  viz :  where 
the  discovery  sought  would  subject  the  delendant  to  punishment,  or  to  a  penalty, 
or  forfeiture,  or  to  any  thing  of  that  nature ;  or  where  it  would  tend  to  shew 

'  (&)  Price  Y.  James,  2  Bro.  C.  C.  819;  CoUis  v.  Swayne,  4  Bro.  C.  C.  480 ;  Albretcht 
V.  fiuMniaiiii,  S  V.  and  B.  328. 

(e)  B  Vea.  J.  614. 

(a)  Angell  ▼.  Weatcombe,  6  Sim.  80 ;  Ambuy  ▼.  Jonea,  1  Tounge,  199.  In  both 
ttaw  cnwa  tiie  Court  gave  the  plaintiff  leave  to  amend,  by  striking  oat  the  pnyer  for  relief 
en  payment  of  costs,  it  being  apparent  that  the  insertion  of  the  prayer  for  .rdie(  was  made 
by  the  inadvertence  of  the  Clerk  in  Coart,  by  whom  it  was  added  to  the  prayer  for  proceas. 

(c)  Brandon  v.  Sands,  ubi  supra. 

(/)  Noble  V.  Garland,  19  Ves.  376;  Lousada  v.  Templer,  2  Russ.  561 ;  King  v.  Allen, 
4  Mad.  S47;  Thorpe  v.  Maeaaley,  6  Mad.  218.  vttU  etiam  Prac.  in  Ch.  532. 

(g)  Hall  ▼.  HoddesdoD,  2  P.  Wms.  162;  Vaughan  ▼.  Fitzgerald,  Seb.  6c  Lef.  316; 
Rose  ▼.  Gannell,  3  Atk.  439.  Sed  vide  Angell  ▼.  Angell,  I  8.  and  8.  83,  in  which,  how 
aver,  tbavs  was  a  prayer  for  general  reKaf. 

(h)  Barker  ▼.  Kay,  5  Mad.  65.     Crow  ▼.  Tyrell,  2  Mad.  408. 

{i^  Hodgkin  ▼.  Longden,  8  Yes.  2;  Jefieiys  ▼.  Baldwin,  Amb.  164.  In  Cooper's 
Eqoity  Pleading,  p.  117,  the  proposition  that,  <  notwithstanding  the  established  role,  that 
whenavar  die  relief  prayed  is  unnecessary  or  improper,  the  defendant  may  cover  himself  by 
gmeral  demiuiar ;  yet  as  this  does  not  predude  the  defendant  from  demorring  only  to  relief 
and  answering  as  to  the  discovery,'  is  laid  down  too  broadly ;  it  ought  to  have  been  confined 
to  tboae  casei^  in  which  it  is  clear  thai  the  plaintiff  ii  entUkd  to  diuovery  akme^  but  ha$ 
gone  an  to  pray  relief  f  there  can  be  no  doubt  that,  where  the  discovery  sought  is  with  a 
view  to  the  relief  a  demuxiar  to  the  relief  woold  be  over-ruled  'by  an  answer  to  the  .dia- 
aavcry.      Vide  Todd  v.  Gee,  17  Yes.  273. 

(ik)  Morgan  v.  Harris,  2  Bro.  C.  C.  121,  124. 

Vol.  !¥•— G 
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him  to  have  been  guilty  of  any  moral  turpitude.  In  cases  of  this  nature  the 
Court  will  allow  a  defendant  to  protect  himself  from  the  particular  discovery 
sought  by  demurrer,  though  ih  will  not  protect  him  from  the  relief  prayed,  if 
the  plaintifTs  title  to  it  can  be  established  by  other  means  than  the  discovery  of 
the  defendant  himself.  Thus  in  a  bill  to  inquire  into  the  reality  of  deeds  on  a 
suggestion  of  foigery,  the  Court  has  entertained  jurisdiction  of  the  cause^  though 
it  does  not  oblige  the  parly  to  a  discovery,  and  has  directed  an  issue  to  try 
whether  the  deeds  were  foiged  or  not  (A 

The  Court  also,  will  not,  as  we  shall  see  presently,  require  a  defendant  to 
make  a  discovery  of  matters  which  are  totally  immaterial  to  the  relief  prayed, 
or  which  have  been  communicated  under  the  seal  of  professional  confidence,  or 
which  relate  entirely  to  his  own  title  and  not  to  that  of  the  plaintiff* 

At  present  our  purpose  is  to  consider  the  grounds  of  demurrer  to  relief,  we 
shall  then  consider  those  grounds  of  demurrer  which  apply  to  the  discovery  only. 

In  pursuance  of  the  arrangement  before  pointed  out,  (m)  the  reader's  attention 
will  now  be  directed  to  the  grounds  of  demurrer  which  may  exist  to  original 
bills,  exhibited  for  the  purpose  of  obtaining  the  decree  of  tlie  Court  touching 
some  right  claimed  by  the  person  exhibiting  the  bill,  in  opposition  to  rights 
claimed  by  the  person  or  persons  against  whom  the  bill  is  exhibited. 

Demurrers  to  bills  of  this  nature  may  be  either,  I.  to  the  jurisdictioii;  11.  to 
the  person ;  or  III.  to  the  matter  of  the  bill,  either  in  substance  or  form,  (/i) 

L  Dem«trrers  to  the  jurisdiction,  are  either  on  the  ground,  L  that  the  case 

r  *vr  1  ^^^^  ^7  ^^^  ^^'!  ^^^^  ^^^  come  within  the  description  *of  cases  in 
I-  ^^  J  which  a  Court  of  Equity  assumes  the  power  of  decision,  or  II.  that 
the  subject  matter  is  within  the  jurisdiction  of  some  other  Court. 

I.  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and  not  strictly 
within  its  object,  were  I  to  attempt  to  point  out  the  cases  in  which  a  demurrer 
will  hold  to  a  bill,  on  the  ground  that  the  case  made  by  it  does  not  come  within 
the  ordinary  cases  for  relief  in  a  Court  of  Equity.  To  do  so  effectually,  under 
any  circumstances,  would  not  be  an  easy  undertaking,  but  to  accomplish  it  in 
the  concise  form  in  which  it  must  lie  done  in  order  to  keep  the  present  treatise 
within  a  tolerable  compass,  would  be  impossible.  I  shall  therefore  merely  di* 
rect  the  reader's  attention  to  the  admirable  sUitement  of  the  general  objects  of 
the  jurisdiction  of  a  Court  of  Equity,  which  is  to  be  found  in  Lord  Redesdale's 
TresiMse  upon  Pleading,  and  observe,  that  if  the  case  made  by  the  bill  appears 
to  be  one  on  which  the  jurisdiction  of  the  Court  does  not  arise,  a  demurrer  will 
hold.  And  it  is  to  be  observed,  that  a  demurrer  will  hold  equally  where  the 
defect  arises  from  the  otmiBum  of  matter  which  ought  to  be  contained  in  the 
bill,  or  of  some  circumstance  which  ought  to  be  attendant  thereon  for  the  pur- 
pose of  bringing  the  case  properly  within  the  jurisdiction ;  as,  where  it  appears 
that  the  case  is  such  as,  under  no  circumstance,  can  be  brought  within  the  ordi- 
nary scope  of  a  Court  of  Equity ;  (c)  for  this  reason,  wherever  it  is  necessary, 
in  order  to  afford  a  ground  for  the  interference  of  the  Court,  that  the  plaintiff's 
right  should  have  been  previously  established  at  law,  if  the  bill  does  not  state 
t&t  it  has  been  so  established,  the  defendant  may  demur,  as  in  ffeller  v.  Sntea- 
/on,  {(I)  where  the  bill  stated  the  plaintiff  to  be  lessee  of  an  ancient  mill,  and 
that  the  defendant  had  erected  floodgates  and  other  works  on  the  river,  which 
deteriorated  the  plaintiff's  right  to  the  mill,  and  prayed  that  the  defendant  might 
be  decreed  to  pull  down  those  works  (such  works  having  been  erected  three 
years)  and  restrained  from  building  new  ones,  but  which  did  not  state  tlie  plain* 

(/)  Browmword  ▼.  Edwaidi,  S  Ves.  243»  346 ;  Attorney  General  ▼.  HindleVy  IVec.  in 
Ch.  SU. 

(m)  AnU^  y^L  1,  p.  403.  (n)  Coop.  Eq.  PL  118. 

(c)  Lonl  Red.  87.  {d)  1  Cox.  102. 
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tifPs  right  to  have  been  established  at  law,  a  demurrer  for  want  of  Equity  was 
held  good,  (e) 

•IL  A  demurrer,  because  the  subject  matter  of  the  suit,  is  within  r-  ^^a  -» 
the  cognizance  of  some  other  Court,  may  be  on  the  ground  that  it  L  J 

is  within  the  jurisdiction  either,  1,  of  a  Court  of  Common  Law;  2«  of  the 
Ecclesiastical  Court;  3,  of  the  Court  of  Admiralty  or  Commissioners  of  Prize; 
4,  of  the  Court  of  Bankruptcy;  5,  of  some  statutory  jurisdiction;  or,  6,  of 
some  other  Court  of  Equity. 

1.  If  it  appears,  by  the  bill,  that  the  plaintiff  can  have  as  effectual  and  com- 
plete a  remedy  in  a  Court  of  Law  as  in  a  Court  of  Equity,  and  that  sucli 
remedy  is  clear  and  certain,  the  defendant  may  demur,  (/)  thus  where  a  bill 
was  brought  by  the  executrix  of  an  attorney,  for  money  due  from  the  defendant 
for  business  done  as  an  attorney,  the  Court  allowed  a  demurrer  to  the  relief, 
because  the  remedy  was  at  law,  and  an  act  of  Parliament  {g)  had  pointed  out 
a  summary  method  of  obtaining  it.  (h)  And,  where  a  sum  oT  money  had  been 
paid  for  goods  sold  and  exported  to  America,  and,  ader  the  ship  had  sailed  with 
them,  it  was  discovered  that  there  had  been  fraud  used  in  the  quantity  and  qual- 
ity of  tlie  goods,  but  the  plaintiff,  being  threatened  with  an  action,  paid  the  ori- 
ginal price  under  a  protest  tliat  he  would  seek  relief  in  Equity,  yet  a  demurrer 
was  allowed  to  a  bill,  when  it  was  afterwards  brought  for  a  discovery  and  ac- 
count; though  it  is  quite  clear  that  if  the  plaintiff  had  not  paid  the  money, 
the  court  would  have  granted  him  relief  by  injunction  agamst  the  threatened 
pnee.  (t) 

Upon  the  same  principle,  if  a  bill  is  filed  for  an  account,  where  the  subject 
is  matter  of  set-off,  and  capable  of  proof  *at  law,  it  may  be  de-  ^  ^^  -^ 
marred  to.  (k)     And  so  if  a  bill  is  for  the  possession  of  land,  or  an  ^  -^ 

Ejecfment  hill  as  it  is  called,  it  may  be  demurred  to  even  though  the  bill  charges 
the  defendants  to  have  got  the  title  deeds,  and  to  have  mixed  the  boundaries, 
and  prays  a  discovery,  possession,  and  account ;  for  the  plaintiflT,  though  he  is 
entided  to  a  discovery,  by  praying  such  relief,  has  rendered  his  whole  bill  liable 
to  demurrer.  (/} 

It  is  to  be  recollected  that,  in  many  cases.  Courts  of  Equity  have  assumed  a 
concurrent  jurisdiction  with  (courts  of  Law,  as  in  cases  of  account)  partition, 
and  assignment  of  dower;  (m)  and  that  where  an  instrument  on  which  a  title  is 
fbonded  is  lost,  or  fraudulently  suppressed  or  withheld  from  the  party  claiming 
under  it,  a  Court  of  Equity  will  interfere  to  supply  the  defect  occasioned  by  the 
aeeident  or  suppression,  and  will  give  the  same  remedy  which  a  Court  of  Com- 


(e)  Vide  ti:mn  Whitchuich  v.  Hide,  2  Atk.  391 ;  Loid  Tenham  v.  Hefi)ert,  ib.  488; 
Wdby  V.  DukA  of  Portland,  6  Bro.  P.  C.  67A;  Paruh  of  8t.  Luke  v.  the  Pmriifa  of  8t 
Leonard,  1  Bro.  C.  G.  40.  It  is  to  be  observed  that  it  is  not  necessary  to  establish  a  ri^ 
at  law  befixe  filing  a  bill,  where  the  right  appears  on  record,  as  under  letters  patent  for  a 
sew  invention,  or  is  gprounded  on  an  act  of  parliament,  as  in  cases  of  bills  by  authors  or 
(heir  assijpnnrs,  to  restrain  the  sale  of  books,  or  where  the  right  appears  on  record  by  a  for^ 
ma  decree  of  the  Court,  or  where  the  right  prima  fade  and  of  common  right  is  vested  in 
the  Crown.     Lonl  Red.  119. 

(/)  Coop.  Eq.  PI.  125.  (K)  3  Gwi.  2.  c.  28.  s.  22. 

{k)  Parry  v.  Owen,  3  Atk.  740.  Amb.  109.  v  de  elittm  the  form  of  the  demurrer, 
Beames  on  Cools,  376.  It  has  been  held,  however,  that  a  Clerk  in  Court,  being  an  ancient 
ifiesr  of  the  Court,  may  maintain  a  bill  against  a  solicitor  for  payment  of  a  certain  sum 
Hiled  as  the  amount  of  bis  demand  for  fees  and  disbursements,  Barker  v.  Dacie,  6  Yea. 
161 ;  orVe  e/'am  Raneleigh  v.  Thomhiil,  1  Yem.  208,  and  Mr.  Blunt*s  note  to  Parry  v. 
Owen  in  his  edition  of  Ambler,  109. 

(0  Kemp  V,  Pryor,  7  Yes.  237.  (k)  Dinwiddie  v.  Bailey,  6  Yea.  186. 

(t)  Loker  v.  Rolle,  3  Yes.  4.  Ryvea  v.  Ryves,  ib.  343. 

(JM)  Lord  Red,  96,  99. 
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mon  Law  would  have  given  if  the  instrument  had  been  forthcoming,  (n)  In  all 
such  cases,  therefore,  a  demurrer,  because  the  subject  matter  of  the  suit  is  within 
the  jurisdiction  of  a  Court  of  Law,  will  not  hold. 

Amongst  other  cases  in  which  CoUrts  of  Equity  and  Courts  of  Law  entertain 
a  concurrent  jurisdiction,  are  those  arising  upon  frauds ;  therefore,  where  fraud 
is  made  the  ground  for  the  interference  of  this  Court,  a  demurrer  will  not  hold* 
There  is,  however,  one  case  in  which  fraud  cannot  be  relieved  against  in  equity, 
though  a  discovery  may  be  sought;  that  is  the  case  of  fraud  in  obtaining  a  will, 
which,  if  of  real  estate,  must  be  investigated  in  a  Court  of  Common  Law ;  and 
if  of  personal  estate,  in  the  Ecclesiastical  Court,  (o) 

It  may  also  be  noticed  here,  that  although,  in  some  cases,  the  Court  will, 
where  a  question  of  fact  arises  in  the  course  of  a  cause,  direct  a  feigned  issue  to 
be  tried  in  a  Court  of  Law,  for  the  purpose  of  establishing  or  negativing  such 
fact;  the  Court  will  not  entertain  a  bill  to  enforce  the  specific  performance  of  an 
r  *30  1  ^^^^^^^  B'^^  praying  in  the  allernative  that,  if  it  cannot  *be  per- 
■-  -^  formed,  an  issue  or  an  inquiry  before  the  Master  may  be  directed* 

with  a  view  to  ascertain  the  damages.  The  plaintiff  must  seek  that  remedy,  tf 
he  wishes  it,  at  law.  (p) 

2.  That  the  objection,  on  account  of  the  jurisdiction,  is  not  confined  to  cases 
cognizable  in  Courts  of  Law,  is  evident  from  the  case  put  of  proceedings  insti- 
tnted  to  set  aside  a  will  of  personal  estate  on  the  ground  of  fraud,  which  can 
only  be  done  in  the  Ecclesiastical  Courts ;  those  courts  having  exclusive  juris- 
diction in  all  cases  relating  to  wills  and  intestacies  of  persons  dying  possessed 
of  personal  property.  The  Ecclesiastical  Courts  have  also  exclusive  jurisdic- 
tion of  the  right  and  duties  arising  from  the  state  of  marriage  ;  and  the  Court 
of  Chancery,  therefore,  will  not  entertain  a  bill  to  enforce  a  contract  for  the 
separation  of  husband  and  wife,  {q) 

It  is  to  be  observed  here,  that  Conrts  of  Equity  have,  in  the  case  of  tithes 
and  in  the  disposition  of  the  effects  of  persons  dying  testate  or  intestate,  assumed 
a  concurrent  jurisdiction  with  the  Ecclesiastical  Courts,  as  far  as  the  jurisdiction 
of  these  Courts  extend  $  indeed  the  Courts  of  Equity,  in  many  of  those  cases, 
can  ^ve  more  complete  remedy  than  can  be  afforded  in  the  Ecclesiastical  Courts, 
sod  m  some  cases  the  only  efiectual  remedy,  (r) 

3.  If  the  Court  of  Admiralty  or  Court  of  Prize  is  competent  to  decide  upon 
die  subject  matter  of  the  suit,  a  demurrer  will  also  hold.  Upon  this  principle 
the  Court  refused  to  interfere  by  granting  a  prohibition  against  a  monition  to 
brinff  in  property  which  had  been  received  as  a  consignment  to  a  merchant; 
Lord  Eldon  holding,  that  the  prize  jurisdiction  extends  to  the  question,  whether 
a  person  who  received  and  sold  the  property,  received  it  as  consignee  for  a  yalu- 
able  consideration,  or  as  a  prize  agent,  {s) 

f  *ai  1  *^*  Although  the  Court  ot  Bankruptcy  has  been  recently  estah- 
^  -^  lished,  (q)  yet,  as  it  only  exercises  jurisdiction  in  those  cases  which 

>rere  formerly  considered  to  be  within  the  jurisdiction  of  the  Lord  Chancellor 
sitting  in  bankruptcy,  any  bill  which,  previously  to  the  establishment  of  thai 

(n)  Lord  Red.  91. 

(o)  Kenrick  v.  BntaAf,  7  Bro.  P.  C.  487 ;  Webb  t.  Claverden»  2  Atk.  434 ;  Beonett 
V.  Vade,  ib.  834 ;  Anon.  8  Atk.  17. 

(p)  Per  Loid  Eldon,  in  Todd  t.  Gee,  17.  Yes.  279. 

(e)  Wilkee  v.  Wilkea,  2  Dick.  791 ;  Worrall  v.  Jacob,  8  Mer.  268 ;  Darand  ▼.  Damid, 
2  Cox.  207;  Danran  ▼.  Duncan;  Coop.  C.  C.  264.  For  thedialinetioM  apon  this  aobjeet* 
as  to  caeeo  in  which  the  Court  will  interiere  to  enforce  tbe  payment  of  separate  raaintenanos 
to  a  wife  pending  a  separation,  tnde  2  Roper  on  Huiband  and  Wile,  cap.  22.  a.  3. 

(r)  Lord  Red.  101. 

(t)  Case  of  the  Danirii  Ship  NojMimliBd,  7  Yes.  598, 

(q)  1  dc  2  W.  4,  c  66. 
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Court,  wodU  have  been  liable  to  denmrrer,  because  the  sabject  of  it  was  vitbin 
die  jnriediction  of  the  Lord  Chancellor,  will  still  be  liable  to  deronrrer,  because 
the  subject  matter  Is  within  the  jurisdiction  of  the  Court  of  Bankruptcy.  A 
special  demurrer  on  the  ground  that  the  plaintiffs  might,  upon  their  own  shew- 
iw,  have  had  full  and  complete  relief  under  the  jurisdiction  of  the  Lord  Chan- 
ceUor  in  bankruptcy,  was  allowed  in  Saxion  v.  Davis,  (r)  which  has  been 
before  referred  to;  and  the  principles  upon  which  the  Court  proceeded  in  that 
ease  are  fuUy  stated  in  the  judgment  of  Lord  Eldon,  upon  that  occasion,  and 
are  also  alluded  to  in  a  former  part  of  this  treatise,  where  the  effect  of  bank- 
raptcy  upon  proceedings  in  this  Court  have  been  discussed  at  some  lens^tli.  ($) 

6.  The  ground  upon  which,  before  the  establishment  of  the  Court  of  Bank- 
niptcy,  demurrers,  by  reason  that  the  matter  was  within  the  jurisdiction  of  the 
Lord  Chancellor  in  bankruptcy,  were  allowed  was,  because  the  legislature  had 
provided  a  summary  course  of  proceeding  for  the  decision  of  the  question  by 
application  to  the  Lord  Chancellor  under  the  statutes  relating  to  bankrupts  $  and 
the  same  ground  of  demurrer  will  be  good  in  other  cases  where  such  a  summary 
mode  of  proceeding  has  been  provided  by  statute.  Thus  in  Parry  v.  Owen,  {i) 
which  has  been  before  referred  to,  as  a  case  in  which  a  demurrer  was  allowea 
to  a  bill  filed  by  the  executrix  of  an  attorney  to  be  paid  his  bill  for  business,  the 
grounds  of  demurrer  stated  on  the  record  were,  **  that  the  plaintiff's  remedy  to 
recover  what  may  appear  to  be  due  to  her  from  the  defendant,  touching  the 
matteiB  aforesaid,  is  and  ought  to  be  by  suit  at  law,  where  the  matters  are  pro- 
peiiy  triable  and  determinable,  or  by  application  to  this  Court  in  a  summary 
wm,  and  not  by  suit  in  this  Court,  &c.  (ti) 

*In  connection  with  this  part  of  the  subject,  may  be  mentioned,  r-  ^^  -« 
die  questions  which  have  arisen  as  to  the  right  of  the  Court  to  L  -^ 

entertain  bilb  to  set  aside  awards  made  under  submissions,  which  are  agreed  to 
be  made  rules  of  Court  pursuant  to  the  9  A;  10  W.  3.  c  15.  Upon  this  point 
much  difference  of  opinion  has  existed.  In  Dawson  v.  Sadler,  {x)  Sir  John 
Leach  declared  his  opinion  to  be,  that  where  by  the  agreement  of  reference  the 
SQbmission  is  to  be  made  a  rule  of  any  Court,  there  the  only  course  of  proceed* 
iog  to  impeach  the  award  is  to  make  the  submission  a  rule  of  that  Court,  and  to 
apply  summarily  for  its  aid ;  that  the  mere  circumstance  of  its  not  having  been 
made  a  rule  of  Court,  would  not  give  the  Court  jurisdiction,  because  either  party 
baa  a  rigrht  to  take  that  step,  and  cannot  transfer  the  jurisdiction  by  neglecting 
to  do  an  act  within  his  own  power;  (y)  but  the  present  Vice  Chancellor,  Sir 
L.  Shadwell,  has  expressed  his  opmion  to  be,  that  upon  the  words  of  the 
statute,  the  original  inherent  jurisdiction  of  the  Court  is  not  taken  away,  except 
where  the  submission  has  been  made  a  rule  of  a  Court  of  Law ;  and  that  the 
aothorities  shew,  that  even  in  that  case  it  is  not  of  necessity  taken  away,  but 
win  remain  in  case  4he  Court  of  Law  will  not  or  cannot  act  upon  the  award,  {z) 

0.  With  respect  to  the  objection  that  some  other  Court  of  Equity  has  the 
proper  jurisdiction,  it  is  to  be  observed  that  the  establishment  of  Courts  of 
JE^iuityhas  obtained  throughout  the  whde  system  of  our  judicial  polity,  and 
that  most  of  the  inferior  branches  of  that  system  have  their  peculiar  Courts  of 
Equity  |  the  Court  of  Chancery  assuming  a  general  jurisdiction  in  cases  not 
the  hounds  or  beyond  the  powers  of  inferior  jurisdictions,  (a)    The 


(r)  18  Tct.  73. 
(t)  Jnte^  vol.  1 
(/)  Ante^  p.  S8. 


Ante^  vol.  1,  p.  71»  vide  etiam  expoHe  Ttifeton,  19  Vet.  464. 


(tt)  Vide  the  copy  of  the  demaner  in  this  ciea^  in  Mr.  Blont'sedtCioa  of  Ambler^  109.  n. 
S,  SIM  Betmee  on  Coets,  376. 

(x)  1  8.  ac  8.  537,  642.  (y)  Vide  Barie  v.  Oettj,  2  8.  dc  8.  411. 

(z)  Vide  Niefaolli  v.  Roe^  5  8ioi.  166,  and  the  cams  ctled  in  his  Honoiir*fl  '   ' 
(a)  Leffd  Red.  123. 
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principal  of  the  inferior  jurisdictions  in  England  which  have  cognizance  of  equi- 
table cases  are  those  of  the  counties  palatine  of  Lancaster  and  Durham,  (6)  the 
r  *!l^  1  ^^^^^  ^^  ^^^  ^^^  Universities  of  Oxford  and  Cambridge,  *the 
L  J  Courts  of  the  ciiy  of  London,  and  the  Cinque  Ports,  (c)  and 

wherever  it  appears  upon  the  face  of  the  bill,  that  any  of  these  Courts  has  the 
proper  jurisdiction,  either  immediately  or  by  way  of  appeal,  the  defendant  oiay 
demur  to  the  jurisdiction  of  the  Courts  of  Chancer}\  {d)  Thus,  to  a  bill  of 
appeal  and  review  of  a  decree  in  the  county  palatine  of  Lancaster,  the  defend- 
ant demurred,  because,  on  the  face  of  the  bill,  it  was  apparent  that  the  Court  of 
Chancery  had  no  jurisdiction,  and  the  demurrer  was  allowed  ;  (e)  demurrers  \>f 
this  kind,  however,  are  very  rare ;  for  the  want  of  jurisdiction  can  hardly  be 
apparent  upon  the  (ace  of  the  bill,  at  least  so  conclusively  as  to  deprive  the 
Court  of  Chancery  of  cognizance  of  tlie  suit;  it  being  a  rule  that,  where  a 
Court  U  a  superior  Court  of  general  juriadictionn  the  presumption  will  be^ 
that  nothing  shall  be  intenaed  to  be  out  of  its  jurisdiction^  that  is  not  shewn 
or  intended  to  be  so,**  (/)  The  general  way  of  objecting  to  the  jurisdiction 
of  the  Court  is  by  plea;  and  in  fioberdeau  v.  Hous^  (e)  m  which  a  bill  was 
filed  for  delivery  of  possession  of  lands,  in  Sl  Christopher*s,  the  Ix>rd  Chan- 
cellor held,  that  the  objection  that  the  Court  had  no  jurisdiction  over  land  in  St. 
Christophei's,  although  right  in  principle,  was  irregularly  and  informally  taken 
by  demurrer,  and  should  have  been  pleaded.  Lord  Redesdale,  however,  ap- 
pears to  have  been  of  opinion,  that  the  rule,  that  an  objection  to  the  jurisdiction 
should  be  pleaded,  and  not  be  taken  by  demurrer,  can  only  be  considered  as  re- 
r  *^4,  1  f^^rring  to  'cases  where  circumstances  may  give  the  Chancery  juria« 
L  J  diction,  and  not  to  cases  where  no  circumstances  can  have  that 

effect;  and  that,  where  all  the  circumstances  which  are  requisite  in  a  plea,  to 
shew  that  the  Court  has  no  jurisdiction,  are  shewn  in  the  bill,  a  demurrer  will 
lie.  (A)  What  those  circumstances  are,  will  be  stated  when  we  come  to  treat 
of  pleas  to  the  jurisdiction ;  (t)  in  the  meantime,  it  may  be  observed,  that  if  the 
objection  on  the  ground  of  jurisdictiim,  is  not  taken  in  proper  time,  viz :  either 
by  demurrer  or  plea,  before  the  defendant  enters  into  his  defence  at  laige,  the 
Court  having  the  general  jurisdiction,  will  exercise  it;  unless  in  cases  where  no 
circumstances,  whatever,  can  give  the  Court  jurisdiction,  as  in  the  case  before 
put,  of  a  bill  of  appeal  and  review  from  a  decree  in  a  county  palatine,  (k)  in 
which  case,  the  Court  cannot  entertain  the  suit,  even  though  the  defendant  doc» 
not  object  to  its  deciding  on  the  subject.  (/) 


(b)  By  the  6  &  7  W.  4.  e.  19,  the  ptlattne  jariadiction  of  the  coanty  palatine  of  Dorham, 
has  beak  aeparated  liom  the  biehopriok  and  tranafened  to  the  crown^  Irat  the  Coarta  atUt 


Je)  LonI  Red.  122;  fonnerly  the  coaoiy  palatine  of  Cheater  and  the  principality  of  Walca^ 
Coarta  of  equitable  juriadiction,  vis :  in  the  former,  the  Court  of  the  Chamberlain  of 
Cheater,  and  in  the  latter,  the  Courts  of  Great  Sesaions,  bat  these  Courts  have  been  aboliabed 
by  the  11  Geo.  4.  &  1  W.  4.  c.  70.  a.  14. 

(d)  It  is  to  be  remarked,  that  the  Court  of  Exchequer,  as  a  Court  of  Equity,  does  not 
give  to  any  peraon  the  privilege  of  being  sued  there  akme.  fjord  Red.  133.  n.  c.  It  haa 
alao  been  decided  that  the  Stannary  Couria  in  Dovenahire  and  Cornwall,  held  for  the  admis- 
iatration  of  justice  among  the  tinnera  therein,  in  ririue  of  a  privilege  granted  to  the  workers 
of  the  mioea,  to  aae  and  be  sued  only  in  their  own  Courts,  that  they  may  not  be  drawn  from 
their  business,  which  is  highly  profitable  to  the  public,  by  attending  law  suits  in  other  Courtly 
•re  only  Courts  of  Law  and  not  Courts  both  of  Law  and  Equity.  Trelawney  v.  Williams, 
2.  Vem.  483. 

(e)  Jennet  v.  Bishopp,  1  Vem.  184. 
-  ?/)  Per  Lord  Hardwicke,  Earl  of  Derby  ▼.  Duke  of  Athol,  I.  Yes.  203. 


1  Atk.  643.  (A)  Lord  Red.  123. 

f*ost,  chap.  ziii. 
(t)  Lotd  Red.  124. 


(t)  Post,  chap.  zUi.  (k)  Ubi  supra* 

[0  • 
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IL  The  objections  arising  from  the  personal  disability  of  the  plaintiff,  have 
been  treated  of  at  considerable  length,  in  the  third  chapter  of  this  treatise,  in 
which  the  disabilities  that  incapacitate  a  plaintiff  from  suing  have  been  fully 
discussed  ;  all,  therefore,  that  need  now  be  said  upon  the  subject  is,  that  if  any 
of  these  incapacities  appear  upon  the  face  of  the  Bill,  the  defendant  may  demur. 
80,  also,  he  may  if  the  incapacity  is  such  only  as  prevents  the  party  from  suing 
alone,  as  in  the  case  of  an  infant  or  a  married  woman,  an  idiot  or  a  lunatic,  in 
which  cases,  if  no  next  friend  jot  committee  be  named  in  the  bill,  a  demurrer 
will  lie.  (m) 

It  is  to  be  observed  that  this  objection  extends  to  the  whole  bill,  and  that 
advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merefy, 
as  in  the  case  of  a  bill  for  relief.  For  the  defendant  in  a  bill  for  discovery, 
being  always  entitled  to  costs  after  a  full  answer  as  a  matter  of  course,  would 
be  materially  injured,  by  bein?  compelled  to  answer  a  bill  by  persons  whose 
property  is  not  at  their  own  disposal,  and  who  are  therefore  incapable  of  pay- 
ing the  costs. 

*IIL  We  come  now  to  the  consideration  of  demurrers  arising  p  ^^b^  -i 
upon  objections  applying  more  specifically  to  the  matter  of  the  bill;  ^  oo  '  j 
these  may  be  either  to  the  substance  or  to  the  form  in  which  it  is  stated.  De- 
murrers to  the  substance,  are  1st,  that  the  plaintiff  has  no  interest  in  the  sub- 
ject ;  2nd,  that  although  the  plaintiff  has  an  interest,  yet  the  defendant  is  not 
answerable  to  him,  but  to  some  other  person ;  3rd,  that  the  defendant  has  no 
interest ;  4th,  that  the  plaintiff  is  not  entitled  to  the  relief  which  he  has  prayed; 
6th,  that  the  value  of  the  subject  matter  is  beneath  the  dignity  of  the  Court; 
6lh,  that  the  bill  does  not  embrace  the  whole  matter ;  7th,  that  there  is  a  want 
of  proper  parties  ;  8th,  that  the  bill  is  multifarious,  and  improperly  confounds 
together  distinct  demands;  to  which  may  be  added,  9th,  that  the  plaintiff's 
remedy  is  barred  by  length  of  time,  and  10th,  that  it  appears,  by  the  bill,  that 
there  is  another  suit  depending  for  the  same  matter. 

1.  In  a  former  section  (n)  in  which  the  matter  of  a  bill  has  been  discussed, 
the  reader's  attention  has  been  directed  to  the  necessity  of  shewing  that  the 
plaintiff  has  a  claim  to  the  thing  demanded,  or  such  an  interest  in  the  subject 
as  gives  him  a  right  to  institute  a  suit  concerning  iL  (o)  All,  therefore,  that 
need  now  to  be  done  in  illustration  of  the  proposition,  that  the  want  of  interest 
in  the  plaintiff  in  the  thing  demanded,  or  of  a  right  to  institute  a  suit  concern- 
ing it  is  a  good  cause  of  demurrer,  is  to  refer  to  that  section  where  the  nature 
of  the  interest  which  a  plaintiff  must  have  in  the  subject  matter,  has  been 
pointed  out  The  reader  will  there  observe  that  Hie  plaintiff  must  not  only 
have  an  existing  interest  in  the  subject  matter,  (p)  and  one  aot  capable  of  being 
defeated,  (a)  but  he  must  also  shew  a  proper  title  to  institute  a  suit  concerning 
it,  (r)  or  else  his  bill  will  be  liable  to  demurrer.  I'he  nature  of  the  title  to  be 
shewn,  where  a  plaintiff  claims  as  a  representative  or  under  a  derivative  title, 
has  been  there  pointed  out,  and  the  rule,  that  all  preliminary  acts  necessary  to 
complete  the  plaintiff's  title  must  be  shewn,  has  also  been  dis-  r-  ^^^^  -i 
cussed.  The  ^reader  will  observe,  that  the  necessity  of  shewing  ^  -1 
a  proper  title  in  a  plaintiff  is  not  confined  to  one  plaintiff  only,  but  that  if  several 
persons  join  in  a  bill,  and  it  appears  that  one  of  them  has  no  interest,  the  bill 
will  be  open  to  demurrer  though  it  appears  that  all  the  other  plaintiffs  have  an 
interest  in  the  matter  and  a  right  to  institute  a  suit  concerning  it  (^s) 

2,  3.  The  same  section  also  exhibits  the  nature  of  the  privity  which  it  is 

(m)  lb-  (n)  Chap  ri.  sect  4. 

(o)  AnUt  ▼oL  1,  p.  4ia.  (p)  Anft,  vol.  1,  p.  414. 

Iq)  lb.  416.  (r)  lb.  416. 
(t)  AnUf  vol.  1,  pk  414;  vide  eHam^  898. 


necessary  the  bill  should  aver  to  be  existing  between  Ae  plaintiff  and  defend- 
ant, (/)  and  the  application  of  the  rule  which  requires  that  the  bill  should  shew 
that  the  defendant  has  an  interest  in  the  subject  matter  of  the  suit,  (t/)  It  also 
points  out  the  exceptions  to  the  rule  in  certain  cases  in  which  persons  who 
have  no  interest  in  the  subject  matter,  roav  be  made  parties  for  the  purpose  of 
eliciting  a  discovery  from  them  and  in  which  they  are  prevented  from  availin||r 
themselves  of,  a  demurrer  to  avoid  answering  the  bill,  (x) 

4.  It  has  been  before  stated  as  one  of  the  requisites  to  a  bill  that  it  should 
pray  ptopet  relief,  to  which  may  be  added,  that,  if  for  any  reason  founded  upon 
the  substance  of  Uie  case,  as  stated  in  the  bill,  the  plaintiff  is  not  entitled  to  the 
relief  he  prays,  the  defendant  may  demur ;  many  of  the  grounds  of  demurrer^ 
already  mentioned,  are  perhaps  referable  to  this  head  ;  and,  in  every  instance, 
if  the  case  stated  is  such  that,  admitting  the  whole  bill  to  be  true,  the  Court 
ought  not  to.  give  the  jilaintiff  the  relief  or  assistance  he  requires,  either  in  the 
whole  or  in  part;  the  defect  thus  appearing  on  the  face  of  the  bill,  is  a  sufficient 
ground  of  demurrer. 

It  is  to  be  observed,  in  this  place,  that  the  question  upon  a  demurrer  of  this 
nature,  is  frequently,  not  whether  upon  the  case  made  by  the  bill,  the  plaintiff 
is  entitled  to  all  the  relief  prayed,  but  whether  he  may,  under  the  prayer  for 
general  reliefs  be  entitled  to  some  relief;  ^y)  the  question  how  far  the  defects 
m  the  relief  prayed  in  the  prayer  for  special  relief  may  be  supplied  under  the 
prayer  for  general  relief,  which  usually  forms  part  of  every  bill,  has  been  before 

r  *37  1  ^'"^^*"^  9  ^^  ^^  ^^y  ^necessary  now  to  remind  the  reader  that 
L  ^  such  relief  must  be  consistent  with  the  special  prayer,  as  well  as 

with  the  case,  made  by  the  bill. 

5  It  has  been  before  observed,  that  every  bill  must  be  for  a  matter  of  suffi- 
cient value,  otherwise  it  will  not  be  consistent  with  tlie  dignity  of  the  Court  to 
entertain  it  {z)  The  usual  method  of  taking  advantage  of  an  objection  of  this 
nature  is,  as  we  have  seen,  by  motion  to  take  the  bill  off  the  file.  There  is  no 
doubt,  however,  that  if  the  objection  appears  upon  the  face  of  the  bill,  a  demur- 
rer, upon  the  ground  of  inadequacy  of  value,  will  be  held  good  {a) 

6).  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but  it  must  be /or 
the  whole  matter.  It  is  not,  however,  necessary  to  discuss  here  the  principle 
and  application  of  this  rule,  the  reader's  attention  having  been  already  fully 
called  to  it ;  all  that  need  be  said  is,  that  if  it  appears,  by  the  bill,  that  the  object 
of  the  suit  does  not  embrace  all  the  relief  which  the  plaintiff  is  entitled  to  have 
ag^ainst  the  defendant,  under  the  same  representation  of  facts,  it  will  be  liable  to 
oemurrer,  unless  it  comes  within  any  of  the  exceptions  before  pointed  out.  (6) 

7.  The  subject  of  who  are  the  proper  parties  to  be  brought  before  the  Couit, 
for  the  purpose  of  enabling  a  Court  of  Equity  to  do  complete  iustice  by  decid- 
ing upon  and  settling  the  rights  of  all  persons  interested  in  the  subject  of  the 
suit,  so  as  to  make  the  performance  of  the  order  of  the  Court  perfectly  safe  to 
those  who  are  compelled  to  obey  it,  and  to  prevent  future  litigation,  has  been 
before  so  fully  discussed,  (c)  that  nothing  remains  to  be  said  upon  it  here  fur- 
ther than  to  remind  the  reaoer  that  wherever  a  want  of  parties  appears  on  the 
&ce  of  a  bill,  it  is  a  cause  of  demurrer,  unless  a  sufficient  reason  for  not  bring- 
ii^  them  before  the  Court  is  suggested,  or  unless  the  bill  seeks  a  discovery  of 
the  persons  interested  in  the  matter  in  question,  for  the  purpose  of  making  them 
parties,  {d) 

(/)  lb.  437.  (tf)  lb.  43ft. 

(x)  Ante^  voL  1»  p.  436»  vide  etiam,  894. 
Of)  lb.  p.  489,  Hartley  ▼.  RoMeU,  2  a  dc  8.  344,  853. 
(s)  Ante,\fA.  1,  431.  (a)  lb. 

b)  lb.  483.  (e)  Ante,  voL  1,  chap*  v. 

^  Laid  B«L  146. 
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It  is  to  be  observed  thai  the  eircQinetance  that  if  all  the  parties  interested  in 
the  subject  of  the  salt  were  to  be  brought  before  the  Court,  the  bill  would  be 
Biiytifarioust  has  been  held  *to  be  no  reason  for  the  Court  proceed-  p  «^g  -| 
ing  in  the  absence  of  any  penon  who  ought  to  be  present,  as  to  any  ^  -* 

pari  of  the  case^  and  that  such  a  ground  cannot  be  umd  in  answer  to  a  demur^ 
ler  for  want  of  parties,  (e)  It  has,  however,  been  held  to  be  a  sufficient  reason 
fimr  the  Court,  upon  aigument  of  the  demurrer,  to  allow  the  bill  to  be  amended 
more  generally  than  by  merely  adding  parties ;  and  in  the  Miomey  (General  v* 
7%€  Aferchani  Taylor^$  Company^  (/)  the  plaintiff  was  permitted  M>  amend, 
by  striking  out  the  matter  which  occasioned  the  necessity  for  additional  parties  ; 
and  in  Lunuden  v.  /Vosfr,  before  referred  to,  leave  was,  on  this  ground,  given 
to  the  plaintiff  to  amend  his  bill  generally,  (g*) 

It  is  to  be  remarked,  that  there  appears  to  be  some  doubt  whether,  in  cases 
where  the  objection  for  want  of  parties  applies  only  to  part  of  the  bilU  a  demur- 
rer to  the  whole  bill  can  be  supported,  or  whether  the  part  of  the  bill  to  which 
sach  demurrer  applies,  ought  not  to  be  specially  pointed  out.  The  doubt  is 
slated  in  77^  East  India  Company  v.  Cbfes,  (A)  in  which  Lord  Thuflow  ap- 
pears to  have  been  inclined  to  think  that  there  could  not  be  a  partial  demurrer 
for  want  of  parties,  and  that,  therefore,  a  demurrer  to  the  whole  bill  was  pro- 
per ;  but  to  have  wavered  in  his  opinion,  in  consequence  of  some  cases  cited  to 
him  by  Mr.  Mitford,  (Lord  Red»dale,)  in  which  such  partial  demurrer  had 
been  sJlowed.  (t)  The  consequence  was,  that  the  case  stood  over  till  another 
day,  before  which  the  plaintiff's  counsel  amended  their  bill,  paying  the  costs  of 
the  demurrer ;  so  that  the  question  still  remains  undecided.  In  the  absence, 
therefore,  of  fiirther  authority  upon  this  point,  all  that  can  be  done  is,  to  sug- 
gest that,  although  the  authorities  cited  by  Mr.  Mitford,  in  the  above  case,  shew 
that  a  defendant  may  make  the  absence  of  parties  the  ground  of  partial  demur- 
rer, yet  they  do  not  go  the  length  of  establishing  the  proposition,  that  where 
the  objection  does  not  go  to  the  whde  bill,  a  jpneneral  demurrer  will  not  hdd. 
As  fiv  as  negative  authority  *goes,  the  case  of  Lwnsden  v.  /Va-  p  «gg  -i 
»er^  (k)  is  strongly  in  point     In  that  case  the  bill  was  filed  against  ^  -■ 

the  aefendant  for  an  account  of  the  rents  and  profits  of  three  different  estates  in 
his  possession,  which  had  been  the  subject  of  three  separate  contracts  for  sale  | 
and  the  objection  taken  by  the  demurrer  was,  that  the  purehasen  of  those  estates 
were  not  parties  to  the  suit;  and  the  demurrer,  which  was  to  the  whole  bill^ 
was  allowed.  If  the  principle  insisted  upon  by  the  plaintiff's  counsel,  in  7%s 
JSa»i  India  Company  v.  Co/e«,  be  correct,  the  demurrer  in  Lunuden  v.  /Vn- 
ser  should  have  been  separately  and  specifically  directed  to  each  part  of  the  bill 
eoTored  by  each  contract 

8.  The  subject  of  multifariousness  has  been  discussed  at  some  length  in  a 
finrmer  part  of  this  treatise.  (/)  Since  that  portion  of  the  work  has  gone  to  the 
press,  however,  a  case  of  considerable  importance,  with  reference  to  the  subject 
of  demurrera  for  multifariousness  has  been  decided  by  Lord  Cottenham.  In 
that  case,  {Campbell  v.  Mackay,  (m) )  his  Lordship  held,  that  where  the  plain- 
tiffs have  a  common  interest  against  ail  the  defendants  in  a  suit  as  to  one  or  more 
of  the  questions  raised  by  it,  so  ss  to  make  them  all  necessary  parties  for  the 


i: 


fe)  Laaiidea  t.  Frsper,  1  M .  and  Cnug,  6S9»  609. 
/)  1  M.  dc  K.  180: 

(g)  For  mon  on  the  MibMct  of  demarren  for  want  of  partie%  «ufe  ante,  p.  884;  and  as 
to  amendnient  of  Bill  after  oemoner  allowed,  vide  poet^  aect  5. 
(A)  3  Swanet.  143  n. 

(i)  Aaliey  ▼.  FoonUioe  Finch,  4;   Attwood  ▼.  Hawkins,  fib.  113;  BreaModen  v.Ds- 
cnel%  a  Cha.  Ca.  107. 

tk)  1  If.  h  Craif.  680.  (/)  AsUe,  ehap.  vL  leet  4. 

[at)  1  M.  6t  Craig.  SOS. 
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purpose  of  enforcing  that  common  interest,  the  circumiMance  of  some  of  the 
defendants  being  sabject  to  distinct  liabilities,  in  respect  to  different  branches  of 
the  subject-matter,  will  not  render  the  bill  multifarious.  The  facts  of  the  case  were 
as  follow :  Sir  James  CampbelU  by  a  deed  of  settlement,  executed  on  his  mar* 
riage  with  Lady  D.  L.  Campbell,  had  vested  a  fund  in  two  trastees,  A.  and  B., 
upon  trust  for  his  wife  for  life,  and  after  her  decease  in  trust  for  the  sons  of  the 
marriage  who  should  attain  the  age  of  twenty-one  years,  and  daughters  who 
should  attain  twenty-one  years  or  marry,  with  a  proviso  that  the  persons  to  be 
appointed  guardians  of  the  children  by  his  will,  together  with  the  tmstaes  of 
the  settlement,  should  have  authority  to  apply  the  interest,  and  also,  in  certain 
cases,  part  of  the  capital,  of  the  childrens'  presumptive  shares,  towards  their 
r  MO  1  maintenance  and  advancement  during  *their  respective  minorities. 
L  ;*  By  a  second  deed,  executed  afler  marriage.  Sir  James  Campbell 

vested  another  fund  in  two  other  trustees,  C.  and  D.,  but  upon  similar  trusts  as 
those  of  the  first  settlement ;  and  by  his  will,  afler  making  some  specific  bequests 
to  his  wife,  he  bequeathed  his  property  to  A.  B.,  and  C,  up<m  certain  trusts 
for  the  benefit  of  his  children ;  and  appointed  A.  B.,  and  C,  his  executors  and 

Suardians  of  his  infant  children  in  conjunction  with  their  mother.  Afler  the 
eath  of  Sir  James  Campbell,  Lady  D.  L.  Campbell,  the  wife,  together  with 
the  children  of  the  marriage,  filed  a  bill  against  A.  B.  C,  and  D.,  for  the  ac- 
counts and  administration  of  the  property  comprised  in  the  two  deeds  and  will, 
to  which  bill  a  joint  demurrer  was  put  in  by  A.  B.,  and  C,  on  the  ground  of 
multifariousness,  which  was  over-ruled,  upon  argument,  by  the  Vice  Chancellor* 
and  afterwards  by  the  Lord  Chancellor  upon  appeal,  his  Lordship  being  of 
opinion,  that  the  result  of  the  principles  to  be  extracted  from  the  cases  was,  that 
where  there  is  a  common  liability  and  a  common  interest^  the  common  KeMHty 
being  in  tlie  defendants^  and  me  coinmon  interest  in  the  plaintiffs^  different 
grounds  of  property  may  be  united  in  the  same  record. 

It  is  to  be  observed,  that,  in  the  above  case,  three  of  the  defendants  only, 
viz  :  A.  B.,  and  C,  demurred ;  D.,  who  was  alleged  to  be  out  of  the  jurisdic- 
tion, did  not  join  in  the  demurrer  $  and  it  was  urged,  in  af^iment,  that,  as  D. 
was  clearly  npt  implicated  in  the  trusts  of  Sir  James  Campbell's  will,  the  biH 
would  be  clearly  multifarious  as  to  him  ;  and  it  was  contended,  that»  if  the  bill  was 
multifarious  as  to  one  defendant,  it  must  necessarily  be  so  as  to  all.  In  deciding 
the  case.  Lord  Cottenham  does  not  appear  to  have  adverted  particularly  to  this 
axgument ;  but  in  the  case  immediately  preceding,  Lumsden  v.  Fraser^  (»)  his 
Lordship  expressed  an  opinion  that  a  bill  might  not  be  multifarious  as  to  some  per- 
sons interested  in  the  whole  subject-matter,  which  would  be  so  as  to  others  inter- 
ested only  in  part  of  it.  It  is  to  be  remarked,  however,  that  in  Lumsden  v.  fVaser, 
the  learned  judge  merely  put  the  case  as  one  which  might  by  possibility  occur, 
and  did  not  give  any  decided  opinion  upon  the  point  Indeed,  in  a  subsequent 
r  *41  1  P^i^'^ST^P^t  *^®  expressly  guarded  himself  against  being  supposed 
^  -^  to  express  any  opinion  whether  the  plaintiffs  could,  in  any  shape, 

frame  their  case  so  as  to  be  entitled  to  what  they  asked  by  their  bill ;  so  that 
the  question,  how  far  a  person  against  whom  the  plaintiff  is  clearly  entitled  to 
relief  upon  all  the  points  of  a  case,  can  avail  himself  of  the  circumstance  that 
one  of  the  defendants  is  liable  only  in  respect  of  part,  by  means  of  a  demurrer 
for  multifariousness,  still  remains  unaffected  by  that  case.  The  question,  how- 
ever, appears  to  have  been  considered  by  Lord  Eldon,  in  Saxton  v.  Davis,  (o) 
In  that  case  the  bill  was  filed  by  the  plaintiffs  principally  against  Davis,  who 
had  been  employed  by  one  of  them  as  his  agent,  and  clearly  was  an  accounting 
party;  and  it  chaiged,  that,  owing  to  Davis's  contrivance,  a  commission  of 

(fi)  1  If.  dc  Ciaig,  689,  602.  (o)  18  Vas.  7%. 
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baokropt  had  been  issued  against  the  plaintiff,  who  bad  employed  him«  under 
which  he  had  been  declared  a  bankrupt ;  that  Davis  had  the  sole  management 
and  direction  of  the  commission,  and  procured  his  particular  friends,  Geoige  and 
Farman,  to  be  appointed  assignees ;  that  Geoige  afterwards  died,  having  ap- 
pointed Bruce  his  executor;  that  Farman  was  also  since  dead,  and  that  raier 
bad  been  chosen  assignee  in  the  stead  of  George  and  Farman  by  the  contrivance 
of  l>avis,  that,  aAer  the  Bankruptcy,  the  plaintiff,  having  been  defrauded  by 
Dsvis  of  the  whole  of  his  property,  took  advantage  of  an  Insolvent  Debtors' 
Act,  under  which  his  property  was  conveyed  to  Long ;  but  that  JiOng,  instead 
of  calling  Davis  to  account,  abetted  him,  and  was  an  active  party  in  many  of  his 
acts  ;  that  Long  was  since  dead,  having  appointed  Evans  his  executor.  The 
bill  also  slated  that  no  part  of  the  estate  of  the  plaintiff  had  been  fairly  sold 
under  the  commission  ;  but  that  Davis  possessed  himself  of  the  whole  under 
some  pretended  right  or  assumed  trust,  and  piayed  an  account  against  Davis, 
and  that  his  pmrchases  might  be  declared  fraudulent,  ^c;  and  it  also  prayed 
accounts  against  Bruce,  as  the  representative  of  Greorge,  one  of  the  original 
assignees  ^  against  Pater,  the  actual  assignee  under  the  l^nkruptcy ;  and  against 
Evans,  as  the  representative  of  Long,  the  assignee  under  the  Insolvent  Act.  To 
this  bill  a  joint  demurrer  was  put  in  by  all  the  defendants  *for  want  p  ^^^^  -i 
of  equity,  and  also  because  relief  might  be  had  under  the  jurisdtc-  ^  -^ 

tion  in  bankruptcy ;  and  another  ground  of  demurrer,  on  account  of  multifari- 
ousness, was  insisted  upon,  ore  ienua^  at  the  bar,  because  the  bill  called  for  an 
account  against  the  assignee  under  the  Insolvent  Act,  and  also  against  the  assig- 
nee under  the  commission  of  bankrupt,  without  shewing  any  connexion  or  od- 
lusion  between  them ;  and  Lord  Eldon  was  of  opinion  that  the  demurrer  for 
multifariousness  must  be  allowed  ;  because  the  bill,  seeking  to  enforce  demands 
against  persons  liable  respectively,  but  not  as  connected  with  each  other,  was 
ekarly  multifarious,  and  that  the  plaintiff  could  not  bring  into  the  same  record 
the  representatives  of  George  and  Ijong«  but  by  a  case  differently  stated  from 
that  upon  the  bill ;  and  his  Liordship  said,  if  they  could  take  advantage  of  this 
objection  by  demurrer,  Davis  might  take  advantage  of  it  equally,  as  another  suit 
might  be  instituted  against  him  to-morrow. 

It  may  be  observed  here,  that  a  demurrer  for  multifariousness  goes  to  the 
whole  bill,  and  that  it  is  not  necessary  to  specify  the  particular  parts  of  the  bill 
which  are  multifarious,  {p)  It  appears  formerly  to  have  been  considered  neces* 
saiy  that,  as  the  defendants  may  combine  together  to  defraud  the  plaintiff  of  his 
rights,  and  such  combination  is  usually  chaiged  by  the  bill,  a  defendant  demur- 
ring for  multifariousness  must  so  far  answer  the  bill  as  to  deny  combination,  (o) 
This  rule,  however,  appears  not  to  be  now  acted  upon,  {r)  It  is  presumed, 
however,  that  the  effect  of  an  answer  to  such  part  of  the  bill  as  chaiges  com- 
bination, would  not  have  the  effect  of  over-ruling  a  demurrer  for  multifarious- 
ness, provided  it  extends  no  further.  («) 

0.  The  length  of  time  which  has  elapsed  since  the  plaintiff's  claim  arose, 
has  not  hitherto  been  classed  amongst  the  causes  of  objection  to  a  bill  of  which 
the  defendant  may  avail  himself  by  demurrer.     It  was  formerly  considered  that 


(p)  East  India  Comp.  t.  Coles,  8  Swanst,  142,  n. 
q)  Ld.  R.  147;  and  vide  Bull.  t.  Allen,  Bonb.  69;  PoWell  ▼.  Ardeme,  1  Yarn.  416 ; 

etiam  Lord  Eldon'a  judgment  in  Lansdown  t.  Elderton,  8  Yea.  586. 
(r^   Vide  Brookea  t.  Whitworth,  1  Mad.  86. 
(t)  Powell  T.  Ardeme,  1  Yem.  416. 
(/)  %  Yea.  109.     Vide  eHam  Aggas  ▼.  PiokeieU,  8  A^  385. 
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exceptions  might  take  it  ont  of  the  length  of  time,  as  infancy  or  eovertine, 
which  die  party  dhoold  have  the  advantage  of  shewing,  bnt  which  cannot  be 
done  if  demurred  to.  This,  however,  can  hardly  be  a  sufficient  reason  for  the 
distinction  in  this  case  between  a  plea  and  a  demurrer,  as  the  plaintiff,  if  he  has 
any  reason  to  allege  to  take  his  case  out  of  the  bar,  arising  from  (he  length  of 
time,  itoay  shew  it  by  his  bill ;  and  it  appears  to  be  clearly  the  rale  of  the 
Court,  that  the  statute  of  limitations,  or  objections  in  analogy  to  it,  upon  the 
ground  of  laches,  may  be  taken  advantage  of  by  way  of  demurrer  as  well  as 
by  plea,  (u)  It  is  io  be  observed  that,  previously  to  Lord  Hardwicke's  time, 
demurrers  had  been  allowed  to  bills  to  redeem  mortgages  on  account  of  the  length 
of  time ;  (x)  and  that,  since  that  period,  in  Bedaord  v.  C/o«e,  (y)  I#ord  Ken- 
yon,  when  Master  of  the  Rolls,  sitting  at  tlie  Cockpit  upon  an  appeal,  con- 
firmed  a  decision  which  had  been  made  by  the  Court  in  Jamaica,  allowing  a 
demurrer  to  a  bill  for  redemption,  pn  the  ground  of  length  of  time.  That  case 
was  cited  before  Ijord  Alvanley,  M.  R.,  in  Hardy  v.  Htevta^  {z)  who  said  he 
had  no  doubt  that  a  demurrer  on  the  ground  of  length  of  time  to  a  bill  for  re- 
demption, would  be  good,  if  the  bill  was  so  fram^  as  to  state  such  a  case. 
In  Aeloraine  v.  Browne^  (a)  however,  an  attempt  was  made  to  take  advantage 
r  *44  1  ^^  length  of  time  by  demurrer,  and  Lord  Thurlow  *over»ruled  toe 
^  -^  demurrer;  but  his  IfOrdship's  judgment,  in  that  case,  did  not  meet 

with  the  concurrence  of  Lord  Redesdale,  who,  in  Hovmden  v.  Lord  AnneM- 
Iwj  (b)  expressed  his  disapprobation  of  it  The  principle  of  allowing  length 
of  time  to  be  taken  advantage  of  by  demurrer  as  well  as  by  plea,  has  since 
been  acknowledged  and  actra  upon  by  the  Court  in  Potter  v.  Hodgoon^  (c) 
where  a  demurrer  to  a  bill  for  an  account  was  allowed,  on  the  ground  that  no 
demand  was  stated  by  the  bill  to  have  been  made  for  twelve  years ;  and  in 
Hoare  v.  Peck^  (^)  ^  similar  demurrer  was  allowed  by  Sir  L.  Shad  well,  it 
appearinff  upon  the  face  of  the  bill  that  the  cause  of  suit  did  not  arise  within  six 
years  before  the  filing  of  it 

It  is  to  be  remarked  here,  that  all  the  above  cases  were  decided  upon  the 
ground  of  their  coming  witliin  the  statute  of  limitations,  of  the  21  Jac  1,  e; 
10,  or  the  rales  of  the  Court  which  have  been  adopted  by  analogy  to  Uiat 
statute,  and  that,  therefore,  there  was  a  positive  limitation  of  time  upon  which 
the  Court  could  proceed ;  where,  however,  there  is  no  such  positive  limitation 
of  time,  the  question  whether  the  Court  will  interfere  or  not,  depends  upon 
whether,  from  the  facts  of  the  case,  the  Court  will  infer  acquiescence  or  cx>n- 
firmation  or  a  release ;  such  inference  is  an  inference  of  fact,  and  not  an 
inference  of  law,  and  cannot  be  raised  on  demurrer,  (e)  because  a  defendant  has 
no  right  to  avail  himself  by  demurrer  of  an  inference  of  fact  upon  matters  on 

ftt)  Suits  in  equity  are  not  within  the  words  of  the  Stat  21  Jac.  1»  c.  16;  bat  ComrU 
of  Equity  have  held  themselves  bound  by  it  in  respect  of  all  legal  titles  and  demands. 
Hovenden  ▼.  Ld.  Annesley,  3  Sch.  db  Le£  630»  631 ;  Honj  v.  Hony,  1  S.  db  a  668. 
And  in  respect  of  equitable  titles  and  demands,  they  luiTe  been  inflnenced  in  their  deter- 
ninations  by  analogy  to  it  Bond  v.  Hopkins,  1  Sch.  db  Le£  498.  Hovenden  t.  Ld. 
Annesley,  ubi  wprof  Stackhouse  v.  Bamston,  10  Yes.  466;  Exp.  Dewdney,  16  Vee. 
406;  Becklbrd  ▼.  Wade,  17  Yes.  97;  Marquis  of  Cholmondeley  v.  Clinton,  3  J.  db  W. 
I,  161,  3  J.  &  W.  193,  8.  C.  By  thestat  8  dc  4  W.  4,  c.  37,  however,  suite  in  equity 
for  certain  poiposes,  and  amongst  others,  for  the  redemption  of  mortgage^  are  expreaaly 
brought  within  its  words.  FZ^  sects.  84,  86,  36,  37,  40,  41»  and  43.  Fule  etiam  dmL 
chap.  ziiL  «0f  Pleas.'* 

(x)  San^en  ▼.  Hoare,  1  Ch.  Rep.  184;  Ftaier  ▼.  Moor,  Bunb.  64;  Jcmier  ▼.  Tneenr, 
9  P.  Wms.  387. 

(y)  Cited  4  Yes.  476.  (x)  4  Yes.  466. 

(a)  8  Bro.  C.  C.  638.  (6)  8  Sch.  dt  Lef.  607. 

(c)  10  Yes.  180.  ht)  6  Son.  61. 

(c)  Cuthbert  ▼.  Creasy,  Mad.  db  Geld.  180. 
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which  a  juij  in  a  Goort  of  Law  would  collect  matter  of  fact  to  decide  their 
verdict,  if  submitted  to  them,  or  a  Court  would  proceed  in  the  same  manner  in 
equity.  (/) 

10.  Although  there  has  been  no  positiye  decision  upon  the  subject,  there  is 
no  doubt  that  if  it  appears,  by  the  bill,  that  there  is  another  suit  depending 
relating  to  the  same  matter,  a  defendant  may  demur,  (g)  Such  a  demurrer, 
however,  will  not  hold,  unless  it  appears,  by  the  bill,  that  the  suit  already 
dependii^  will  afford  to  the  plaintin  the  same  *relief  as  he  would  ^  ^.^  -| 
have  been  entitled  to  under  the  bill  which  is  the  subject  of  the  de-  I-  -> 

murrer.  (g) 

With  respect  to  demurrers  by  reason  €f  the  deficiency  of  the  bill,  in  matters 
of  form,  the  grounds  upon  which  they  maybe  put  in  have  been  so  amply  stated 
before,  that  all  which  is  necessary  in  this  place  is  summarily  to  recall  them  to 
the  reader's  attention.  They  are  as  follows  :-^l.  Because  the  plaintiff's  place 
of  abode  is  not  stated*  (A)  2.  Because  the  facts  essential  to  the  plaintiflTs 
i%ht,  and  within  his  own  knowledge,  are  not  alleged  positiveiy^  (t)  3.  Be- 
esQse  the  bill  is  deficient  in  certainty,  (k)  4.  Because  die  plaintiff  does  not  by 
his  bin  ofler  to  do  ex^nity  where  the  rules  of  the  Court  require  that  he  should 
do  so,  (/)  or  to  waive  penalties  or  forfeitures  where  the  plaintiff  is  in  a  situation 
to  make  such  waiver,  (m)  To  these  may  be  added,  6,  the  want  of  Counsel's 
signature  to  the  bill;  (n)  and  0,  the  absence  of  the  proper  affidavit  in  those 
in  which  the  rules  of  the  Court  require  that  the  plaintiff's  bill  should  be 
~  by  such  an  instrument,  (o) 


The  grounds  of  demurrer  before  pointed  out  apply  to  the  relief  prayed  by 
the  bill,  and  not  to  the  discovery  further  than  as  it  is  incidental  to  the  relief 
It  has,  however,  been  stated  tliat  there  are  cases  in  which  a  defendant  may 
demur  to  the  discovery  sought  by  the  bill,  although  such  demurrer  will  not 
extend  to  nredude  the  plaintiff  from  having  the  relief  prayed,  provided  he  can 
establish  .nis  right  to  it  by  other  means  than  a  discovery  from  the  defendant 
himselfl  These  cases  chiefly  occur  where  there  is  any  thing  in  which  the 
situation  of  the  defendant  renders  it  improper  for  a  Couit  of  Equity  to  compel 
a  discovery,  either  because  the  discovery  may  subject  the  defendant  to  pains 
and  penalties,  or  because  it  may  subject  him  to  some  forfeiture,  or  to  something 
in  the  nature  of  a  forf<^iture.  A  defendant  may  also  demur  to  any  part  of  the 
discovery  sought  by  the  bill,  which  is  immaterial  to  the  relief  prayed ;  he 
*aiay  likewise  protect  himself,  by  demurrer,  from  a  disclosure  of  p  ^.^  -| 
matters  which  are  the  subject  of  professional  confidence,  or  which  ^  -^ 

may  lead  to  a  disclosure  of  his  own  title  in  cases  where  there  is  not  sufficient 
pvivity  between  him  and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclo- 
sare  of  it. 

1.  We  have  before  seen  that  in  cases  where  the  plaintiff  is  the  person  who 
is  entitled  to  the  advantage  of  the  penalty,  {p)  or  of  the  forfeiture  to  which  the 
defendant  wonld  render  himself  liable  by  making  the  discovery  sought,  he  may 
obviate  a  demurrer  by  expressly  waiving  his  right  to  the  penalty  or  forfeimrs 
in  his  bin,  the  effect  of  which  waiver  is  to  enable  the  deiendant,  in  case  the 


(/)  LdL  B.  17».  (g)  Uw  ▼.  Rigfaj»  4  Bro.  0.  C.  eo. 

(f)  Lftw  v.  Rigbj,  4Bio.  G.  G.  60.  Firfe port,  chap.  zm.  <«Of  PIms." 

(X)  AnU^  Tol.  1,  p.  468.  (i)  lb.  466. 

(it)  lb.  476,  481.  (0  ^1/e,  toL  1,  p.  487. 

(m)  lb.  498.  (n)  lb.  409. 

(•)  lb.  608.  '  (p)  AnU.  vd.  1, 498. 
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plaintiflf  should  sue  him  for  the  penalty,  or  endeavour  to  take  advantage  of  th# 
forfeiture,  to  apply  to  the  Court  for  an  injunction  to  restrain  him  from  proceed- 
'i^S*  (p)  ^^^  where  the  forfeiture  or  penalty  is  not  of  such  a  nature  that  the 
plaintiff  can  by  waiver  relieve  the  defendant  from  the  consequence  of  his  dis- 
covery, a  demurrer  will  hold.  For  it  is  a  general  rule,  that  no  one  is  bound 
to  answer  so  as  to  subject  himself  to  punishment,  in  whatever  manner  that 
punishment  may  arise,  or  whatever  may  be  the  nature  of  that  punishment, 
whether  it  arisen  by  the  ecclesiastical  law  or  by  the  law  of  the  land,  (q)  This 
rule  is  not  confined  to  cases  in  which  the  discovery  must  necessarily  subject 
the  defendant  to  pains  and  penalties,  but  it  extends  to  cases  where  it  may  do  so. 
If,  therefore,  a  bill  chai^ges  any  thing  which,  if  confessed  by  the  answer,  may 
subject  the  defendant  to  a  criminal  prosecution*  (r)  or  to  any  particular  peoaf- 
ties  as  an  usurious  contract,  h)  maintenance,  (/)  champerty,  (tr)  simony,  (o) 
r  *47  1  ^^  subornation  of  *perjury,  (x)  the  defendant  may,  by  demurrer, 
*-  -^  protect  himself  from  the  discovery.      In  the  application  of  this 

principle  it  has  been  held,  that  a  marrie<l  woman  will  not  oe  compelled  to 
answer  a  bill  which  would  subject  her  husband  to  a  charge  of  felony,  (y) 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  nature,  that  the  facts 
inquired  after  have  an  immediate  tendency  to  criminate  the  defendant ;  he  may 
equally  object  to  answering  the  circumstances,  though  they  have  not  such  an 
immediate  tendency,  (z)  This  was  very  cleariy  laid  down  by  Lord  Eldon,  in 
Paxton  V.  DougfoB,  (n)  in  which  his  Lordship  said,  *^In  no  stage  of  the  pro- 
ceedings in  this  Court  can  a  party  be  compelled  to  answer  any  question,  accu- 
sing himself,  or  any  one  in  a  series  of  qxtestions  that  has  a  tendency  to  that 
effect :  the  rule  in  these  cases  being,  that  he  is  at  liberty  to  protect  himself 
against  answering,  not  only  the  direct  question,  whether  he  did  what  was  illegal, 
but  also  every  question  fairly  appearing  to  be  put  with  the  view  of  drawing  from 
him  an  answer  containing  nothing  to  affect  him,  except  as  it  is  one  link  in  a 
chain  of  proof  that  is  to  affect  him."  A  defendant,  however,  although  he  is 
not  compellable  to  answer,  whether  he  has  committed  an  act  of  bankruptcy, 
because  by  so  doing  he  lays  himself  open  to  the  penal  consequences  of  the  bank- 
rupt law,  cannot  protect  himself  from  a  discovery,  whether  he  traded  or  not, 
although  before  a  man  can  be  bankrupt  he  must  be  a  trader.  {JA 

It  results  from  the  principle  above  laid  down,  that  a  defenaant  is  not  bound 
to  make  any  discovery  which  may  tend  to  shew  himself  to  have  been  guilty  of* 
any  moral  turpitude,  which  may  expose  him  to  ecclesiastical  censure;  thus  it 
- 

(p)  lb.  499. 

\q)  BfowiiBword  ▼.  Edwards,  2  Vet.  343,  344;  Hurrigon  t.  Soathcotd,  I  Atk.  528, 
689.  Vide  et»am  the  cases  there  referred  to  fio/i>,  and  Parkharst  t.  Lowten,  2  Bwanst. 
214;  Hare  on  DiscoTery,  131-132,  where  the  cases  are  classed. 

(r)  E.  I.  Company  ▼.  Campbel,  1  Yes.  246 ;  Chetwynd  v.  Lindon,  2  Yes.  450 ;  Cait- 
wright  ▼.  Green,  8  Yes.  405;  Claridge  v.  Hoare,  14  Yes.  65;  Maocallum  ▼.  Tnrton,  2  Y. 
dbJ.  183. 

(a)  Earl  of  Suffolk  v.  Gteen,  1  Atk.  450 ;  Chaunoej  v.  Tahourden,  2  Atk.  393 ;  22 
Yin.  ab  Usury,  Q.  4;  Whitraore  v.  Francis,  8  Price,  616. 

(t)  Penrice  v.  Paiker,  Rep.  Temp.  Finch,  75;  Sharp  t.  Carter,  8  P.  Wn».  875; 
Waltis  ▼.  Poke  of  Portland,  8  Yes.  494;  The  Mayor  of  London  ▼.  Ainsley,  1  Anst  158. 

(u)  Harlley  v.  RiuseU,  2  8  4c  8.  252. 

(v)  Attorney  General  v.  Sudell,  Prec.  in  Ch.  214;  Paikhurst  v.  Lowten,  1  Mer.  391, 
401. 

[x)  8elby  t.  Crew,  2  Anst  504;  Baker  v.  Pritchard,  2  Atk.  388. 

[y)  Cartwrigfat  ▼.  Green,  8  Yes.  405;  an/e,  vol.  1,  p.  212. 

(z)  E.  I.  Company  v.  Campbel,  I  Yes.  247. 

(a)  19  Yes.  225.  Vide  eliam  Maccallum  ▼.  Turton,  2  T.  &  J.  183 ;  Claridge  v.  Hoan^ 
14  Yes.  59 ;  Thorp  v.  Macauley,  5  Msd.  220. 

(5)  Chambers  y.  Thompson,  4  Bro.  C.  C.  434. 
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has  been  held  thai  a  defendant  is  not  bound  to  discover  whether  a  child  was  bom 
out  of  lawful  wedlock,  (c)  nor  is  an  unmarried  woman  bound  to  discover  whether 
she  and  the  plaintiff  cohabited  together,  {d)  *It  has  been  held,  r-  ,  .^  -i 
however,  that  a  woman  is  bound  to  discover  where  her  child  was  v  J 

bom,  though  it  might  tend  to  shew  the  child  to  5e  an  alien,  (e)  It  has  also  been 
held,  that  though  parties  may  demur  to  any  thing  which  may  expose  them  to 
ecclesiastical  censure,  a  defendant  cannot  protect  himself  from  discovery  whether 
be  has  or  has  not  a  legitimate  son ;  (/)  and  it  is  to  be  observed,  that  the  objec- 
tion to  answering,  upon  the* ground  that  the  answer  might  shew  a  defendant  to 
be  guilty  of  moral  turpitude,  appears  to  be  confined  to  those  cases  where  the 
moral  turpitude  is  of  such  a  nature  as  would  lay  the  party  open  to  proceedings 
in  the  Ecclesiastical  or  other  Courts.  In  other  cases,  a  defendant  is  bound  to 
answer  fully,  notwithstanding  his  answer  may  cast  a  very  great  degree  of  reflec- 
tion oo  his  moral  character.  (g\  Therefore,  where  a  defendant  demurred  to 
sneh  part  of  the'bill  as  sought  a  discovery  from  her,  as  to  a  conspiracy  or  attempt 
to  set  up  a  bastard  child,  which  she  pretended  to  have  by  a  person  who  kept 
her,  and  was  desirous  to  have  a  child  by  her,  the  demurrer  was  over-ruled,  (A) 
because  Hhe  conspiracy  or  attempt  to  set  up  the  bastard,  not  being  allefsed  to 
have  been  for  the  purpose  of  defeating  the  heir,  was  not  of  itself  an  oflence. 
It  is  also  to  be  observed,  that  though  a  discovery  may  subject  a  defendant  to 
penalties  to  which  the  plaintiff  is  not  entitled,  and  which  he  consequently  can- 
not waive,  yet  if  the  defendant  has  expressly  covenanted  not  to  plead  or  demur 
to  the  dbcovery  sought,  he  will  be  compelled  to  answer.  Thus  where  the 
defendant  was  a  supercargo  of  a  ship  belonging  to  the  South  Sea  Company,  who, 
on  his  appointment,  had  entered  into  a  bond  with  sureties  of  JSSOOO  penalty, 
not  to  trade  to  any  of  the  places  prohibited  by  a  certain  Act  of  Parliament  and 
treaty  of  peace  between  this  country  and  Spain,  called  the  Jisnmto  Contract, 
and  had  covenanted  not  to  demur  or  plead  to  any  bill  which  should  be  brought 
against  him  in  equity  for  a  discovery  as  to  his  trading  or  dealings  contrary  to  his 
agreement  i  upon  a  bill  being  brought,  chai||[ing  him  with  several  breaches  of 
his  covenant,  to  the  prejudice  of  *the  plaintiffs,  and  for  a  discovery,  ^  ^.^  -. 
&c,  waiving  the  penalty  of  the  bond,  the  defendant  pleaded  the  >-  ^ 

statute  0  Anne,  and  several  articles  of  the  Jlariento  Contract,  (whereby  whoever 
leaded  contrary  thereunto  were  liable  to  great  penalties,  such  as  connscaiion  of 
ship  and  goods,  and  other  forfeitures,)  and  insisted  that  he  was  not  bound  td 
discover  matters  which  might  subject  him  to  such  forfeitures;  and  it  was  held, 
thai  since  the  defendant  had  expressly  covenanted  not  to  plead  or  demur  to  a 
discovery,  he  should  not  be  allowed  to  object,  to  the  covenant  which  he  had 
entered  into,  by  his  plea,  (i)  It  has  also  been  decided,  that  if  a  person  by  his 
own  agreement  subjects  himself  |o  a  payment  in  the  nature  of  a  penalty,  if  he 
does  a  particular  act,  a  demurrer  to  a  discovery  of  that  act  will  not  hold,  (ib) 
Thus  where  a  lessee  covenanted  not  to  dig  loam,  clay,  sand,  or  gravel,  except 
§of  building,  on  the  land  demised,  with  a  proviso  that  if  he  should  dig  any  of 
thooe  articles  for  any  other  purpose  he  should  pay  to  the  lessor  20s.  a  cart  load, 
and  he  afterwards  dug  great  quantities  of , each  article;  upon  a  bill  being  filed  by 

(e)  AltofMjr  General  v.  DopletiK  Psifcer,  IS8. 
(tf)  Frenoo  v.  Bollon,  3  Vca.  870. 

[e)  AUomcy  General  v.  DopteMi%  M  Mupra* 
f)  Pinch  T.  Pinch,  2  Vet.  401. 
;)  Per  i.ord  Eiden  in  Parkhan«  v.  Lowten,  1  Mer.  400. 
i)  Cbetwynd  v.  Linden,  2  Vei.  460. 

(f )  Sonth  Sea  Compaoj  v.  Bnmflei],  1  Eq.  Ca.  Ab.  77 ;  E.  I.  Company  v.  Atkin,  cited 
ib.  I  (Slim.  108. 

(k)  Loid  Red.  159;  Morse  v.  Bockwortb,  2  Veni.  443;  E.  I.  Conipony  v.  Neave,  5 
Yea.  178. 
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the  lessor  for  a  discovery  of  the  quantities,  wsiviog  any  advantage  of  posotUe 
forfeiture  of  the  term,  a  demurrer  by  the  lessee,  because  the  discovery  might 
subject  him  to  a  payment  bv  way  of  |)enaity,  was  over-ruled.  (/)  Upon  the 
same  principle,  where  defendants  in  the  situation  of  servants  to  a  public  ccnn- 
pany,  have  bound  themselves  \o  pay,  or  to  permit  the  company  to  deduct  or 
retain  in  account,  a  specified  sum  m  case  of  a  breach  of  the  regulations  of  their 
service  they  will  not  be  permitted  to  protect  themselves  from  answering  as  to 
breaches  of  such  regulations,  because  the  payment  to  which  tliey  have  subjected 
themselves  is  in  the  nature  of  a  penalty,  (jn) 

It  should  also  be  mentioned,  that  there  are  cases  in  which  the  defendant  has 
not  been  allowed  to  protect  himself  from  discovery,  on  the  ground  that  he  might 
r  *50  1  ^^^''^^y  lender  himself  ^liable  to  punishment  or  penalties,  even 
1-  -J  though  he  has  not  entered  into  any  covenant  not  to  demur  to  such 

discovery.  Thus,  in  Green  v.  Weaver^  (n)  where  a  broker  of  the  city  of  Lon- 
don, who  was  charged  with  fraud,  in  giving  fictions  names  as  those  of  the 
vendors  of  merchandise  which  he  had  purchased  for  the  plaintiff,  and  in  making 
a  secret  profit  beyond  his  brokerage,  objected  to  answer,  on  the  ground  that  he 
had  given  a  bond^  and  taken  an  oath  to  perform  the  duties  of  his  office,  of  which 
the  alleged  transaction  would  be  a  breach  $  and  the  partners  of  the  broker,  who 
were  also  defendants,  alleged  that  they  had  not  been  admitted  as  brokers,  and 
relied,  as  an  excuse  for  not  answering,  on  the  penalties  imposed  by  statute  on 
persons  so  acting;  the  Vice  Chancellor,  Sir  A.  Hart,  held,  that  the  defendant 
were  bound  to  answer,  on  the  ground  that,  by  holding  themselves  out  as  brokerst 
and  thereby  inducing  the  plaintiff  to  place  confidence  in  them  as  such,  they  had 
contracted  an  obligation  of  a  higher  kind  than  one  under  a  covenant  not  to  pro^ 
tect  themselves  from  a  discovery ;  and  that,  if  the  defendants  were  not  bound 
to  answer,  they  might  render  those  acts  of  parliament,  which  were  framed  for 
the  purpose  of  protectiiig  principals  from  the  dishonesty  of  their  agents,  per- 
fectly nugatory. 

His  honor  also  observed,  that  if  a  Court  of  Equity  were  to  give  effect  to  a 
defence  so  constituted,  he  did  not  know  that  there  could  be  any  reason  why  an 
executor  or  administrator,  who  had  made  oath,  duly  to  administer  the  assets, 
and  executed  a  bond  for  that  purpose,  might  not  allege  those  matters  in  answer 
to  a  bill  of  discovery,  charging  him  with  fraudulendy  rendering  an  accoont  of 
the  assets. 

The  rule  that  a  defendant  is  not  bound  to  answer  in  cases  which  inay  subject 
him  to  punishment  or  penalties,  appears  also  to  be  liable  to  modification,  in 
some  cases,  where  the  facts  chaiged  in  the  bill  would  amount  to  conspiracy; 
and  also,  in  certain  cases  where  the  defendants  would  appear  to  be  guilty  of 
fraud,  or  of  publishing  a  libel  which  raiffht  be  the  subject  of  indictment** 
r  •SI  1  ^^  ^^  ^^^^  before  stated,  (o)  on  the  authority  of  a  case  in  the 
>-  -^  ^Exchequer,  (o)  that  an  answer  to  a  charge  of  utdawful  combination 

cannot  be  compelled.  This  is  principally  on  the  ground,  that  such  a  combina- 
tion would  amount  to  a  conspiracy,  which  is  an  inmctable  offence.  In  Dummer 
V.  Corporation  of  Chippen/ium^  \p)  however.  Lord  Eldon,  with  reference  to  a 
demurrer  upon  that  ground,  said,  **I  am  perfectly  satisfied,  that  by  allowing  the 
demurrer,  I  should  destroy  the  jurisdiction;  as  without  the  ordinary  words, 
charging  the  parties  with  combining  and  confederating,  in  nine  cases  out  of  ten, 
from  all  time  past,  they  would  upon  modem  doctrine,  be  liable  to  indictment ; 


i)  Richards  v.  Cole,  or  Brodrepp  ▼.  Cole.     In  Cha.  Hit.  Vacation,  1779. 

tn)  African  Company  v.  Paiiib,  2  Vem.  844;  E.  I.  Company  v.  NeaTe,  ulritupnu 

n)  1  8im.  404.  (o)  Anie,  vol.  1,  p.  483. 

>)  outer  V.  Hqrwood,  I  Anat  8S.  (p)  14  Yea.  S45,  261. 
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yet  Courts  of  Equity  have  been  constantly  compellini^  a  discovery."  {q)  So 
there  is  no  doabt  that,  in  many  cases  of  fraud.  Courts  of  Equity  have  compelled 
B  disrovery  where  the  fraud  was  of  such  a  nature,  that  the  defendants  might 
have  been  liable  to  a  criminal  prosecution ;  as  in  the  cases  mentioned  by  Lord 
Eldon,  in  Mncauley  v.  Shackelt»  (r)  as  having  frequently  occurred  in  the  Court 
of  Exchequer,  in  which  it  was  the  practice  with  underwriters,  where  polices  of 
insarance  were  found  to  be  affected  with  ffross  frauds,  to  bring  the  parties  into 
Coort,  and  compel  them  to  answer,  by  statmg  in  their  bills,  frauds  which  would 
have  been  indictable.  The  question  how  far  a  party  may  be  compelled  to 
answer,  in  cases  where  the  discovery  may  shew  him  to  have  been  guilty  of 
]mt>li8hing  a  libel,  has  been  very  fully  discussed  in  the  case  of  Macauley  v. 
SkaektU  above  referred  to ;  but  as  the  discovery  sought  in  that  case,  was  in  aid 
of  an  action  at  law,  and  not  with  a  view  to  specific  relief  in  this  Court,  it  will 
be  more  properly  noticed  in  a  future  part  bf  this  work,  [s) 

It  may  be  mentioned  here,  that  the  legislature  has,  in  some  cases,  expressly 
provided,  that  parties  to  transactions  rendered  illegal  by  statute,  shall  be  com-> 
pelled  to  answer  bills  in  Equity  for  the  discovery  of  such  transactions  ;  in  such 
eases,  of  course,  the  defendant  cannot  protect  himself  from  the  discovery  re- 
quired, on  the  ground  that  it  wilt  render  him  liable  to  the  'penalties  p  ^.^  -\ 
imposed  by  the  stamie  itself.     Thus,  if  a  bill  is  filed  for  a  discov-  ^  ^ 

ery«  as  to  transactions  which  would  render  the  defendant  liable  to  penalties 
under  the  7  Geo.  4,  c.  8,  commonly  called,  the  ^^Stock  Jobbing  Act,"  the 
defendant  cannot  protect  himself  from  such  discovery,  because,  by  the  second 
section  of  the  Act,  a  party  is  bound  to  answer  any  bill  that  may  be  filed  in  a 
Court  of  Equity.  (/) 

It  is  to  be  observed,  that  the  statute  0  Anne,  c.  14,  ss.  3,  4,  for  the  preven- 
Ikm  of  gaming,  also  gives  the  power  of  compelling  a  discovery  of  money  won 
«t  play,  and  takes  away  the  penalty  as  against  a  party  who  shall  make  discov- 
ery and  re-payment;  but  it  has  been  held,  that  this  statute  does  not  extend  to 
compel  a  discovery  in  aid  of  an  action  by  a  common  informer,  but  only  in  aid 
of  the  party  by  whom  the  money  is  lost,  so  that  a  demurrer,  on  the  ground  that 
llie  discovery  will  expose  the  defendant  to  the  penalties  of  that  act,  will  lie.  (u) 

If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  sued  within  a 
linited  time,  and  the  suit  is  not  commenced  till  af^er  the  limitation  has  expired^ 
the  defendant  will  be  bound  to  answer  fully,  even  though,  by  so  doing,  he  may 
expose  his  character  and  conduct  to  reflection ;  (x)  and  it  seems  that  the  plain- 
tiff is  entitled  to  an  answer,  if  the  liability  ceases  after  the  defence  has  been  put 
in,  and  before  it  is  heard,  even  though  there  was  a  liability  at  the  time  of  put- 
ling  in  his  defence.  Thus,  where  a  defendant  pleaded  a  statute  giving  penalties 
upon  the  acts  with  which  he  was  chained,  and  the  time  of  suing  for  the  penal- 
lies  expired  before  the  hearing  of  the  plea,  the  plea  was  over-ruled ;  (y)  and  so 
where  the  time  for  suing  for  penalties  to  the  Crown  had  elapsed  ailer  exceptions 
bad  been  taken  to  the  first  answer,  and  before  the  second  answer  p  ,-^  ^ 
came  in,  the  reason  of  the  protection  failed ;  the  Court  held,  that  'the  ^  ^ 

(jq\  Vide  eii'am  his  Lordibip't  obfenration  in  Mayor  of  London  ▼.  Levy,  8  Ves.  404, 
and  Hara  on  Piaoovery,  143. 

(r)  1  Bligh,  N.  8.  96.  ($)  Vide  pott,  saiU  m  aid  of  other  Courts. 

(/)  Bancroft  ▼.  Wentworth,  8  Bio.  C.  C.  1 1.  It  is  to  be  observed  that,  onder  that  Act, 
tfie  defendant  wiM  not  be  protected  from  the  diaoovery,  unless  the  case  comes  within  the  first 
aeelion  of  It ;  and  that  the  defendants  are  at  liberty  to  avoid  discovery,  in  cases  which  come 
within  tlie  6th  and  8th  aecttons«  Bollock  v.  Richardson,  1 1  Yes.  875,  and  ante,  vol.  1,  p. 
488.     Billing  v.  Flight,  I  Mad.  230. 

(u^  Orm  V.  Crockford,  13  Price,  376.  (x)  Parkhnrat  v.  Lowten,  1  Mer.  400. 

(v)  CorporatioQ  of  Trinity  House  v.  Bofge,  2  8im.  411. 
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defendant  was  bound  to  answer  fiiUy  j  (a^  and  although  the  above  qnestiona 
laroae,  in  one  instance,  upon  a  plea,  and  in  the  other,  upon  ezoeptiona  lo  an 
answer,  there  is  no  donbt  that  the  aaine  decision  would  be  come  to,  in  case  the 
objection  to  answering'  were  to  be  taken  by  demuirer. 

It  hss  been  before  stated,  that  if  the  executor  or  administiator  of  a  parson 
bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  single  value,  (6)  the  reason 
of  which  rule  is  that  the  treble  value  is  not  given,  by  the  statute,  to  the  repra- 
sentatives,  and  thete  can  be  no  doubt  that  the  same  reason  will  be  valid  against 
allowing  a  demurrer  in  all  cases  where  the  penalty  is  personal,  and  do^  nol 
survive  to  the  representatives  of  the  person  entitled  to  sue  for  it  (e) 

Some  of  the  cases  in  which  a  demurrer  will  lie  to  a  bill,  on  the  gnmnd  that 
the  discovery  required  will  expose  the  defendant  to  a  forfeiture,  have  been  be- 
fore referred  to,  (d)  for  the  purpose  of  illustrating  the  principle,  that  where  it  is 
in  the  power  of  a  defendant  to  waive  such  forfeiture,  his  omission  to  do  so  may 
be  taken  advantage  of  by  demurrer ;  the  bill,  however,  will  be  equally  liable  to 
this  species  of  objection  in  eases  where  the  plaintLflf  has  no  power  to  waive  the 
effects  of  the  discovery,  as  in  those  where  he  has  such  power  and  omits  to  ex- 
ercise it  Therefore,  where  the  discovery  sought  by  an  information  would  have 
subjected  the  defendants  to  a  qtio  warranto^  a  demurrer  was  allowed ;  (e)  and 
so  if  a  bill  should  be  filed  to  set  aside  an  usurious  contract,  a  defendant  may 
demur  to  the  discovery  of  what  interest  he  agreed  to  take,  because  he  cannot 
set  that  forth  without  disdosing  any  interest  he  has  taken.  (A  In  like  mannsr 
where  a  legacy  was  given  to  a  woman,  on  her  marriage,  with  a  oonditioii,  that 
if  she  married  without  the  consent  of  the  trustees  under  the  wiU,  the  legacy  was 
to  be  forfeited  |  and  a  bill  was  filed  against  the  legatee  for  a  discovery  whether 
f  *54  1  ^^  inarrisge  had  taken  place,  in  which  it  was  ^alleged  she  Ind 
L-  J  married  without  consent.  Lord  Hardwicke  allowed  the  demnireci 

as  she  could  not  answer  to  the  marriage  without  shewing,  at  the  same  time^ 
that  it  was  against  consent  Ig)  It  is  to  be  observed  that,  in  a  case  of  this  na- 
ture, where  me  husband  and  wife  put  in  separate  answers,  under  an  order  isr 
that  purpose,  and  the  husband,  by  his  answer,  admitted  the  marriage  without 
consent,  but  the  wife  omitted  to  do  so,  Lord  Talbot,  upon  exceptions  bei^g 
taken  to  her  answer,  said,  that  he  could  not  reconcile  himself  to  compelliqg  a 
wife  to  confess  that  by  which  she  might  forfeit  idl  she  had  in  the  world,  and 
held  the  answer  to  be  sufficient  (/i) 

It  is  to  be  remarked,  that  this  rule  applies  only  io  cases  where  a  forfeitiinb 
or  something  in  the  nature  of  a  forfeiture,  may  be  incurred  i  where  the  discov- 
ery sought  merely  extends  to  the  performance  of  a  condition,  upon  failure  in 
which  a  limitation  over  is  to  take  effect,  the  defendant  cannot  protect  himself 
from  the  discovery.  Thus  where  a  husband,  by  will,  gave  an  estate  to  his 
wife,  whilst  she  continued  his  widow,  with  a  limitation  over  in  case  of  her 
second  marriage,  and  the  remainder-man  brought  a  bill  minst  her  in  which  he 
sought  a  discovery  of  her  second  marriage,  upon  the  ctefendant  demurring  to 
the  disc/overy,  as  subjecting  her  to  a  forfeiture.  Lord  Talbot  ovei^mled  the 
demurrer,  (t)    A  demurrer,  also,  will  not  prevail  where  the  discovery  is  of  a 


(a)  Wiliiuiis  V.  Ftrringtoo;  3  Bro.  C.  C.  38. 

AnU^  voL  1»  499.  (e)  Vidit  Hue  on  DiMovay,  148. 

Ante^  v.  1,  498. 
(eS  Attorney  General  v.  Reynolda,  1  Eq.  Cm.  Ab.  131,  pi.  10. 

/)- ...  -         -.    -     - 


^ 
w 


(/)  Per  Lord  Henlwieke»  in  ChuincAy  v.  Tfthonrdeny  ubi  aupra ;  Earl  of  Bofiblk  v. 
Qi«en»  1  Atk.  450. 

(g)  Chancej  v.  Fenhoalet,  S  Vet.  265 ;  Chtoncey  ▼.  Tahoaidan,  S  Atk.  89a.  8.  C. 

(X)  Wrattedey  ▼.  Beodish,  3  P.  Wms.  386;  on/e,  ▼.  1»  311. 

(j)  Cited  Chaimeiy  ▼.  Tahoorden,  M  mtpra,'  Cbanoej  v.  Fenhoqlet,  3  Yea.  365;  La- 
csa  V.  Evan%  3  Atk.  360 ;  Monnioa  ▼.  Monaina,  conirop  3  Ch.  Rep.  68. 
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ntttBT  which  shews  the  defendant  disqualified  from  haTing  any  interest  or  title; 
as  whether  a  person  elaiming  a  real  estate,  under  a  devise,  be  an  alien,  and 
consequently  incapable  of  taking  by  purchase,  (k)  A  distinction,  however, 
appears  to  exist,  in  this  respect,  between  incapacities  which  are  the  result  of 
general  principles  of  law,  and  those  which  are  imposed  by  the  legislature,  by 
way  of  penalty  or  forfeiture  :  thus,  before  the  repeal  of  the  statutes  imposing 
disabilities  upon  persons  professing  the  Popish  Religion,  (A  it  was  held,  that  a 
defendant  was  not  obliged  to  discover  ^whether  he  was  a  Pa|Hst  or  r-  ^g.  -% 
not }  (m)  and  so  where  a  bill  sought  a  discovery  from  the  defendant,  ^  J 

whether  a  person  from  whom  he  purchased  was  not,  before  he  conveyed  the 
estate  to  the  defendant,  a  person  professing  the  Popish  religion,  it  was  held  that 
the  defendant  was  not  obliged  to  answer,  (n)  Upon  the  same  principle,  it  has 
been  held,  that  where  a  biU  sought  a  discoveiy,  whether  a  clergyman  had  been 
piesented  to  a  second  living  which  avoided  the  first,  under  the  statute  21  H,  8, 
a  demurrer  to  the  discovery  of  that  feet  would  lie  5  because  the  incapacity  of 
holding  the  first  living  incurred,  in  that  case,  by  the  acceptance  of  the  second^ 
in  the  nature  of  a  penidty  imposed  by  the  statute,  (o) 

IL  If  a  defendant  has,  in  conscience,  a  right  equal  to  that  claimed  by  a  per- 
filing  a  bill  against  him,  though  not  clothed  with  a  perfect  legal  title,  a 
Court  of  Equity  will  not  compel  him  to  make  any  discovery  which  may  haz* 
«d  his  title ;  and  if  the  matter  appear  clearly  on  the  face  of  the  bill,  a  demur^ 
ler  will  hold ;  {p)  the  most  obvious  case  is  that  of  a  purchaser  for  a  vahiable 
eoneideration,  without  notice  of  the  defendant's  claim,  (a)  Upon  the  same 
noond,  a  jointress  may,  in  many  eases,  demur  to  a  bill  filed  against  her  for  a 
discovery  of  her  jointure  deed,  if  the  plaintiff  is  not  capable  of  confirming,  or 
the  bill  does  not  ofier  to  confirm,  her  jointure,  and  the  facts  appear  sufiiciently 
upon  the  fece  of  the  bill  $  though,  ordinarily,  advantage  is  taken  of  this  defence 
by  plea,  (r) 

HL  A  defendant  is  not  compellable  to  discover  any  thing  immaterial  to  the 
lelief  prayed  by  the  bilL  Upon  this  cround,  upon  a  bill  filed  by  a  mortgagor 
against  a  mortgagee  to  redeem,  and  seeking  a  discovery  whether  the  mortgagee 
was  a  trustee,  a  demurrer  to  the  discovery  was  allowed  ^  for,  as  ^  _g  -. 
*tliete  was  no  trust  declared  upon  the  mortgage  deed,  it  was  imma-  ^  J 

leiial  lo  the  defendants  whether  there  was  any  trust  reposed  in  the  defendants 
or  not  (/)  So  where  a  bill  was  filed  by  the  lord  of  a  borough,  praying, 
SBMHigBt  other  things,  a  discovery  whether  a  person  applying  to  1^  admitted  a 
leoaot  was  a  trustee  or  not,  a  demurrer  by  the  defendant  was  allowed ;  (u)  and 
where  a  biU  was  brought  for  a  real  estate,  and  sought  a  discovery  of  proceed" 
iiigs  in  the  Ecclesiastical  Court  upon  a  grant  of  administration,  the  defendant 
drainrred  to  that  discovery,  the  proeeedings  in  the  Ecclesiastical  Court  being 
iainiaterial  to  the  plaintifiTs  case,  {x)  In  like  manner,  where  a  bill  was  filed  to 
establish  an  agreement  entered  into  oefore  marriage,  by  which  a  separate  estate 


i: 


(k)  Attorney  General  t.  Duplemay  Parker»  144. 

[t)  1 1  At  13  W.  8.  c.  4.  t.  4.  (m)  Smith  ▼.  Read,  I  Atk.  62e. 

[n)  Htrmon  ▼.  Soathcote,  1  Atk.  528,  %  Ym,  389,  8.  C. 

>)  Boleler  v.  Allingtoo,  3  Atk.  4&3. 

p)  LoidRed.  16S;  «ufeGleggT.  Legfa,  4  Mad.  103. 

(q)  Jerrard  ▼.  Saanden,  2  Vee.  J.  458 ;  Sweet  v.  Soathoole,  2  Bn>.  C.  C.  66. 

(r)  Loid  Red.  163;  Chamberlain  v.  Kn^>p,  1  Atk.  52;  Senhouee  t.  Earl,  2  Ves.  450; 
side  dtam,  Leeck  t.  Trollop,  ill.  662;  from  wkidk  it  appears  that  a  widow,  is  not  bound 
to  diacoter  her  jointure  deed,  by  her  answer,  (even  where  the  bUl  oflGns  to  confirm  it,)  tin 
the  confltmation  haa  been  effected. 

(/)  Harrey  ▼.  Morris,  Rep.  T.  Finch,  214. 
Loid  Montague  ▼.  Dudman,  2  Yea.  396, 898. 
Baker  v.  Pritchard,  2  Atk.  388^ 
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was  seeared  to  tbe  defendant's  wife,  and  mjijog  a  discovery  of  several 
ftesses  and  hardships  which  the  defendant,  as  it  was  pretended,  had  used 
towards  his  wife,  to  make  her  recede  from  the  agreement,  and  the  defendant 
demurred  to  the  discovery,  tbe  demurrer  was  allowed,  (y)  But,  in  general*  if 
it  can  be  supposed  that  the  discovery  may  in  any  way  be  material  to  tbe  plain* 
liff,  in  the  support  or  defence  of  his  suit,  the  defendant  will  be  compelled  to 
jpaake  it:  thus^  where  a  bill  called  for  a  discovery  of  cases  laid  before  counsd, 
and  their  opinion,  a  demurrer  to  the  discovery  was  over-ruled,  because  Ixnd 
Eldon  was  of  opinion  that  although  the  plaintiff  had  no  right  to  a  discovery  of 
the  advice  which  the  defendant  had  received  from  his  counsel,  and  the  defend- 
ant might,  on  that  ground,  have  demurred  to  so  much  of  the  bill  as  sought  for 
a  discovery  of  the  opinions  of  counsel,  yet  as  he  had  demurred  to  the  discovery 
of  the  cases,  to  which  the  plaintiff  was  entitled,  he  was  bound  to  over-rule  the 
demurrer  as  covering  too  much.  {2) 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes  of  demurrer 
lo  discovery,  which  are  the  consequence  of  the  privilege  resulting  from  profes- 
sional confidence.  It  was  said  by  Lord  Eldon,  in  the  case  above  quoted,  that 
r  *S7  1  ^^^^  ^  ^  much  objection  *to  breaking-in  upon  the  confidence 
V  ^  between  counsel,  or  solicitor  and  client,  that  if  it  had  been  na 

iniegra^  he  should  have  been  inclined  not  to  indulge  such  an  inquiry  $  this 
opinion  is  in  conformity  witli  many  decisions  both  of  this  Court  and  of  Courts 
of  Law,  the  result  of  which  has  been  the  establishment  of  a  rule  which  is 
strictly  adhered  to  in  all  tribunals,  viz :  that  the  confidence  which  a  client 
leposes  in  his  counsel,  attorney,  or  solicitor,  or  other  professional  adviser,  shall 
be  inviolable. 

The  privilege  conferred  by  this  species  of  confidence,  applies,  though  in  a 
different  degree,  to  both  the  l^gal  adviser  and  to  the  client 

The  application  of  the  rule  with  regard  to  professional  confidence  to  dis- 
covery, required  from  tlie  client^  has  been  exemplified  in  the  case  already  refer- 
red to,  of  Bichards  v.  Jackson^  (a)  in  which  Lord  Eldon,  as  we  have  seen, 
held,  that  if  the  demurrer  had  been  confined  to  tlie  discovery  of  the  opinion,  it 
would  have  been  good ;  and  it  has  since  been  extended  to  exempt  a  defendant 
from  the  discovery  of  the  case  itself,  and  to  all  confidential  commanicatioos 
which  have  passed  in  the  progress  of  the  cause  itself,  and  with  reference  to  the 
cause  previous  to  its  being  instituted  $  (6)  and  also  to  letters  written  by  a  defend- 
ant to  his  solicitor,  after  a  dispute  between  him  and  the  plaintiff  had  arisen, 
with  the  view  to  taking  the  opinitm  of  counsel  upon  the  matter  in  question,  and 
which  aAerwards  became  the  subject  of  the  suit :  (c)  «*  This  rule,"  says  Lord 
Brougham,  **  has  been  adopted  out  of  r^rd  to  tne  interests  of  justice,  which 
cannot  be  upholden,  and  to  the  administration  of  justice,  which  cannot  go  on, 
without  the  aid  of  men  skilled  in  jurisprudence,  in  the  practice  of  the  Courts, 
and  in  those. mattera  affecting  rights  and  obligations  which  form  the  subject  of 
all  judicial  proceedings.  If  the  privilege  did  not  exist  at  all,  every  one  would 
be  thrown  upon  his  own  l^gal  resources  5  deprived  of  professional  assistance, 
a  man  would  not  venture  to  consult  any  skilful  person,  or  would  only  dare 
p  ««g  -1  *to  tell  his  counsellor  only  half  his  case,  {d)  The  rule  is,  however, 
^  -^  confined  to  those  cases  where  the  communication  has  a  direct  refer- 

ence to  the  subject  of  the  dispute,  otherwise  the  party  himself  has  no  genend 


!; 


y)  Hincki  ▼.  Ndth<nrpe»  1  Vem.  a04.  (z)  Ricbaidi  v.  Jackson,  18  Va>.  in. 

^a)  Ubitupra. 

(b)  Garland  t.  Scott,  3  Him.  396;  Bolton  v.  Corporation  of  Liveipool,  ib.  467;  Ha^bat 
▼.  Biddalpfa,  4  Rim.  190. 

(c)  Vent  V.  Pacy,  4  Rim.  198;  vide  etiam,  Greenhough  v.  Qadkell,  1  M.  dt  K.  08. 
(a)  Per  Lord  Braugfaam,  Graenhoogh  ▼.  Gadtell,  ubi  9upra» 
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priYflege  or  protection ;  he  is,  in  other  respects,  bound  to  disclose  all  he  knows 
and  thmks  respecting  his  own  case ;  and  the  authorities,  therefore,  are,  that  ho 
miist  disclose  also  the  cases  he  has  laid  before  counsel  for  their  opinion,  uncon- 
Beeted  with  the  suit  itself,  (e)  **  Upon  this  ground,  also,  it  has  been  held, 
that  although  a  defendant  in  a  suit  cannot  be  compelled  to  discover  or  produce 
letters,  &c.,  between  himself  and  his  solicitor,  subsequently  to  the  institution 
of  the  suit,  and  in  relation  thereto,  yet  where  there  are  more  defendants  than 
one,  he  is  bound  to  discover  letters  which  have  passed  between  them  with 
reference  to  their  defences."  (f) 

With  regard  to  the  privilege  arising  from  professional  confidence,  as  it 
respects  the  legal  advisers,  that  is  of  a  more  extended  nature, — *  As  it  regards 
them,  it  does  not  appear  that  the  protection  is  qualified  by  any  reference  to 
proceedings  pending  or  in  contemplation.  If  touching  matter  that  comes  within 
the  ordinary  scope  of  professional  employment,  either  from  a  client  or  on  his 
aooonnt  and  for  his  benefit  in  the  transactions  of  his  business ;  or,  which 
amonnts  to  the  same  thing,  if  they  commit  to  paper,  in  the  course  of  their 
employment,  on  his  behalf«  matters  which  they  know  only  through  their  pro- 
fessional relation  to  their  client,  they  are  not  only  justified  in  withholding  such 
matters,  btft  bound  to  withhold  them,  and  will  not  be  compelled  to  disclose  the 
information,  or  produce  the  papers,  in  any  Court  of  Law  or  Equity,  either  as 
a  party  or  as  a  witness.  If  this  protection  were  confined  to  caoses  where  pro- 
eeedings  had  commenced,  the  rule  would  exclude  the  most  confidential,  and  it 
may  be,  the  most  important  of  all  communications,— those  made  with  a  view 
of  being  prepared  either  for  instituting  or  defending  a  suit  up  to  the  instant  that 
^e  process  of  the  Court  issued.'*  **The  protection  would  also  p  ^^q  -i 
*be  insufficient  if  it  only  included  communication  more  or  less  ^  -> 

connected  with  judicial  proceedings,  for  a  person  oftentimes  requires  the  aid  of 
professional  advice  upon  the  subject  of  his  rights  and  liabilities,  with  no  refer* 
ence  to  any  particular  litigation,  and  without  any  other  reference  to  litigation 
generally  than  all  human  affairs  have,  in  so  far  as  every  transaction  may,  by 
possibility,  become  the  subject  of  judicial  inquiry.  It  would  be  most  mis- 
ehievous,  said  the  learned  Judges  in  the  Common  Pleas,  (jA  if  it  could  be 
donbted  whether  or  not  an  attorney  consulted  upon  a  man's  title  to  an  estate^ 
was  at  liberty  to  divulge  a  flaw."  (z) 

It  is  to  be  observed,  that  although  the  general  rale  is,  as  laid  down  in  the 
above  case,  that  a  counsel  or  solicitor  cannot  be  compelled,  at  the  instance  of  a 
third  party,  to  disclose  matters  which  have  come  to  his  knowledge,  in  the  oon«- 
duct  of  professional  business  for  a  client*  even  though  such  business  had  no 
reference  to  legal  proceedings,  either  existing  or  in  contemplation  |  there  is  no 
doubt  that  the  privilege  will  be  excluded,  where  the  communication  is  not  made, 
or  received  professionally,  and  in  the  usual  course  of  business,  {a)  and  during 
the  existence  of  the  professional  relation.  Thus  a  communication  made  to  an 
attorney  or  solicitor,  in  the  character  of  Bteward^  either  before  the  attorney  or 
solicitor  was  employed  as  such,  {b)  or  afler  his  employment  has  ceased,  will  not 
be  a  protection  from  disclosure  ;(c)  and  so  where  an  attorney  had  been*consulted 
by  a  friend,  because  he  was  an  attorney,  yet  he  refused  to  act  as  such;  and  wa8» 
therefore,  applied  to  only  as  a  friend,  (a)  or  where  there  could  not  be  said,  in 
any  correctness  of  speech,  to  be  a  communication  at  all ;  as  where,  for  instance,  a 
feet  became  known  to  him,  from  his  having  been  brought  to  a  certain  place  by  the 


(e)  lb.  101.  (/)  Whilhmd  ▼.  Game^,  1  Toungo,  Ml. 

(y)  Braid  ▼.  Ackefmuuiy  2  Brod.  indBing.  6. 

(z)  Graenhooi^  V.  Gwkell,  1  M.  dt.  K.  lOa. 

(a)  Ibid.  m  Guttfl  ▼.  Pkiuring,  1  Yentris,  196. 

(e)  WHmm  v.  Stftdl,  4  T.  B.  758.  (d)  Ibid. 
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ctrcamsteDoe  of  his  being  an  attomer,  but  of  which  fact  any  other  man,  if  diera 
would  have  been  equally  conusant,  (e)  or  where  the  matter  communicated  was  not 
r  *fiO  1  *^^  ^^  nature  private,  and  could  in  no  sense  be  termed  the  subfeet 
*-  -'  of  a  confidential  disclosure  $  (/)  or  where  the  thinff  to  be  disdiMed 

has  no  reference  to  the  professional  employment,  though  disdosed  while  the 
relation  of  attorney  and  client  subsisted;  (g*)  in  all  such  cases  the  mattere  to  be 
disclosed  cannot  be  said  to  be  matters  which  the  professional  adviser  has  learnt 
by  communication  with  his  client,  or  on  his  client's  behalf,  or  as  matters  which 
were  committed  to  him  in  his  capacity  of  attorney,  or  which  in  that  capamtj 
*mlone  he  came  to  know  $  {h\  and  so  where  an  attorney  is,  as  it  were,  a  party  to 
the  original  tnnsaction,  as  if  he  be  the  attesting  witness  to  a  deed,  he  may.  be 
oalled  upon  to  disclose  facts  relating  to  its  execution,  or  as  to  an  erasure  made 
by  himself  in  a  deed  or  will  5  (t)  and  so  if  he  was  present  when  his  client  was 
sworn  to  an  answer  in  Chancery,  he  may  be  called  upon  to  disclose  the  fact  $  (Jk) 
and  if  he  has  been  employed  as  the  steward  or  agent  of  a  party,  and  does  not 

gun  his  knowledge  of  the  facts  as  to  which  the  discovery  is  required  merely  in 
is  relation  of  attorney  to  his  client,  the  rule  will  not  apply,  for  in  such  cases 
there  was  no  professional  confidence,  and  he  stands  in  the  same  sitoation  as  any 
other  person.  (/) 

The  privilege  will  also  be  excluded,  with  regard  to  communications  to  mem- 
bere  of  other  professions  than  the  law;  it  has,  therefore,  been  hdd,  not  to 
extend  to  physicians  or  medical  advisers,  (m)  nor  will  extend  to  mere  agents  or 
stewards ;  (n)  it,  however,  applies  to  scnvenere  |  (0)  and  also  to  counsel,  (/») 
but  it  does  not  seem  that  it  will  extend  to  communications  made  to  penons  act- 
ing as  conveyancers,  who  are  neither  counsel  nor  solicitors,  thus  in  the  South 
Sea  Company  v.  DoU^ffe^  referred  to  in  VaUlant  v.  Dodemead^  (q)  a  Mr. 

C,g.  -|  Gamlin  is  reported  to  have  demurred  to  the  discovery  sougnt  *from 
J  him,  as  to  the  alterations  in  certain  articles,  on  the  ground  that  he 
was  counsel  for  the  company,  and  it  is  stated  the  demurrer  was  over-ruled, 
**for  that  what  he  knew  was  as  the  conveyancer  only."  (r)  It  has  also  been 
held  that  the  privilege  will  not  apply  to  one  who  has  been  consulted  confiden- 
tially as  an  attorney,  when  in  fact  he  was  not  one.  (s) 

A  person  who  acts  as  interpreter  (I)  or  agent  (u)  between  an  attorney  and  his 
dient,  stands  in  the  same  sitoation  as  the  dient  himself,  and  the  rule  has  also 
been  held  to  apply  to  the  derk  of  the  counsel  or  solicitor  consulted,  (y)  and  it 
is  said,  by  the  author  of  a  book  of  great  authority  upon  the  subject  of  discovery, 
that  the  privily  extends  to  the  representatives  of  the  party,  {z)  and  it  certainly 

[e)  Doe  T.  Andrewi^  Cowp.  S46;  Sandford  y.  Remington,  t  Ves.  J.  189. 
r/)  Rex  V.  WatkiniBoii,  3  8tnu  1123.  (g)  Greenhough  t  Gadcell,  ubi  mtpm, 

[h)  lUd.  (Q  1  PhiUips  on  Evidence,  43.- 

(A)  Ibid.  (Q  Moigan  ▼.  Shaw,  4  Mad.  66,  (n.)  t. 

[m)  Ducheaa  of  Kingston's  case.  State  Trials.     Greenhough  ▼.  Gaskell,  M  mtpra, 
fi)  VaiUant  v.  Dodemead,  3  Atk.  634 ;  Wilson  r.  Rastall,  4  T.  R.  763. 
ro)  Harvey  y.  Clayton,  3  Swanst,  331,  n.  a. 

[0)  Rothwell  V.  King^  3  Swanst.  231,  n.  a. ,  Spencer  y.  Luttrell,  ib.  Stanhope  t. 
KoCt,ib. 

(y)  Ubi  9upra.  (r)  Vainant  y.  Dodemead,  ubi  ntprm. 

(t)  Fountain  y.  Toang,  6  Esp.  N.  P.  C.  118. 

(0  Dn  Bane  y.  Livette,  Peake's  N.  P.  C.  78;  cited  4»  T.  R.  760. 

[u)  Parkms  v.  Hawkshaw,  3  SUrkie  N.  P.  C.  339. 

Taylor  Y.  Foster  3  C.  4cP.  296;  FootCY.  Haynes  1  C.  dt  F.  646;'  1  Ry.  dt  IL 
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(r)  Wigram  on  Discovery,  63.  In  support  of  this  proposition,  the  leaned  audwr  of  die 
•bore  mentioned  work  refers  to  PaikhoTBt  y.  Lowten,  1  Mer.  891.  That  case,  however^ 
does  not  wanant  the  position  to  the  extent  to  which,  from  its  position  in  that  work,  it  might 
be  infisned  the  leaned  author  jntended  to  cany  it ;  all  that  is  eshiblirfted  by  Paikhnisk  y. 
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just  and  leasonable  tliat  It  should  do  so;  for  if  the  privilege  is,  is  there 
is  no  donbt  it  is,  the  privilege  of  the  client,  it  would  be  very  unfair  upon  the 
dieat  if  he  should  be  deprived  of  it  by  a  circumstance  over  which  he  can  have 
no  eontrol,  viz : — ^the  death  of  his  professional  adviser,  and  the  transmission  of 
his  papers  into  the  hands  of  his  personal  representative. 

V.  The  necessity  that  the  bill  should  show,  that  a  certain  degree  of  privity 
exists  between  the  plaintiff  and  defendant,  in  order  to  entitle  him  to  maintain 
his  snit,  has  been  before  pointed  out,  (a)  and  it  has  been  stated  that  the  want  of 
meh  privity  will  afford  a  ground  for  demurrer  to  the  relief  prayed.  It  may 
flomecimes,  however,  happen  that  a  plaintiff  may,  by  his  bill,  shew  p  ^^  -« 
that,  ^supposing  the  (acts  he  states  are  true  (and  which,  as  we  have  ^  -^ 

aeen,  are  admitted  by  every  demurrer,)  he  has  a  right  to  the  relief  he  prays,  and 
jret  may  not  shew  such  a  privity  as  will  entitle  him  to  the  discovery  which  he 
asks  for  ;  for  it  is  a  rule  of  the  Court  that,  where  the  title  of  the  defendant  is  not 
in  privity,  but  inconsistent  with  the  title  made  by  the  plaintiff,  the  defendant  is 
not  bomid  to  discover  the  evidence  of  the  title  under  which  he  claims.  (6)  Thus 
where  a  bill  was  filed  by  a  person  claiming  to  be  Lord  of  a  manor,  against 
iBother  person  also  claiming  to  be  Lord  of  the  same  manor,  and  praying, 
amongst  other  things,  a  discovery  in  what  manner  the  defendant  derived  title  to 
the  manor,  and  the  defendant  demurred,  because  the  plaintiff  had  shown  no  rieht 
to  the  discovery  $  the  demurrer  was  allowed  ^  (c)  and  so  where  a  bill  was  filed 
hy  an  heir,  ex  parte  maiemoj  against  a  general  devisee  and  executor,  who  had 
eompleted,  by  conveyance  to  himself,  a  purchase  of  a  real  estate,  contracted  for 
hy  the  testator  after  me  date  of  his  will,  sdleging  that  there  was  no  heir  ex  parte 

CtemOf  but  that  the  devisee  set  up  a  title  under  a  release  from  his  father,  as 
r  ex  parte  patema  of  the  testator,  and  seekinc^  a  discovery  in  what  manner 
the  fether  claimed  to  be  heir  ex  parte  patema  and  the  particulars  of  the  pedigree 
imder  which  he  claimed,  a  demurrer  to  that  discovery  was  allowed,  {d) 

The  principle  upon  which  these  cases  proceed  has  been  very  deariy  laid 
down,  by  a  learned  modem  writer,  to  be,  that  the  right  of  a  plaintiff  in  equity 
10  the  benefit  of  a  defendant's  oath,  is  limited  to  a  discovery  of  such  material 
6ct8  as  relate  to  the  **|^aintiff's'*  case,  and  does  not  extiend  to  a  discovery  of 
the  manner  in  which,  or  of  the  evidence  by  means  of  which,  the  defendant's 
case  is  to  be  established,  or  to  any  discovery  of  the  defendant's  evidence,  (e^ 

This  principle  is  also  very  distinctly  recognized  by  Lord  Brougham,  in  BM- 
ion  ▼.  the  Ccirparation  of  Liverpool  ^  (/)  and  *by  Lord  Abinger,  p  ^^^  -i 
ia  BeUwood  v.  WethereiL  {g)    It  is  true  that  in  those  cases  the  ^  ^ 

question  did  not  come  before  the  Court  upon  demurrer,  but  the  nile  is  the  same 
in  whatever  way  the  question  may  be  raised ;  by  demurrer,  by  exceptions  to  the 
defendant's  answer,  or  by  motion  to  produce  documents  in  the  defendant's  pos* 
session  ;  and  that  rule  is,  that  although  a  plaintiff  has  a  right  to  a  diacaverjf 
or  production  of  documents  which  tend  to  make  out  his  own  title  qfirmativehf^ 


Lowton,  with  respect  to  the  protection  afforded  to  representaliTeB,  ii  that  where  the  diacoTeiy 
aous^  would  have  ezpoaed  the  testator  to  a  foHeituie,  and  he  would  therefore  have  been 
entitled  to  protect  hinuielf  fipom  it;  the  executor  would  be  entitled  to  the  nme  proCeetioii, 
provided  he  has  an  interest  in  endeayouring  to  protect  himse^  and  the  interest  ii  of  such  a 
aatQiv  as  to  affi>rd  him  ground  of  protection. 

(a)-  Ante^  vol.  1,  427. 

(b)  Ld.  Red.  165 ;  Stroud  t.  Deacon,  1  Yes.  87;  Buden  y.  Dore,  8  Yes.  446;  Bamp- 
▼.  Swettenham,  5  Mad.  16;  Tyler  v.  Drayton,  3  8.  dbS.  309,  and  the  cases  there  cited. 

(e)  Ld.  Red.  154;  notes  and  cases  there  cited;  vide  etiam^  Mayor  of  Dartmouth  ▼. 
,  1  Cox,  416. 

(d)  Ivy  T.  Kekewidc,  3  Yes.  J.  679.  (e)  Wigram  on  Discoiery,  90. 

(/)  1M.&K.88,  91.  (ir)  1  Y  db  C.  811. 
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he  has  no  righi  to  a  discovery  or  nroduetion  which  are  not  imrneHatefy 
meted  with  his  own  titie^  and  which  form  part  of  his  adversarv^e.  (h) 

It  is  to  be  observed  that  this  rule  wiU  not  extend  to  defeat  the  pUintiflT  of  hm 
right  to  a  discovery  from  the  defendant,  where  he  makes  a  case  in  his  biU,  which, 
if  admitted,  would  disprove  the  truth  of,  or  otherwise  invalidate  the  defence 
made  to  the  bill ;  in  such  casjes  he  is  entided  to  a  discovery,  from  the  defend- 
ant, of  all  which  may  enable  him  to  impeach  the  defendant's  case,  as  in  cases 
of  bills  to  impeach  a  will  on  the  ground  of  fraud.  In  such  cases  the  plaintiff 
does  not  rest  on  a  mere  negative  of  the  defendant's  case,  but  insists  upon  some 
posiuve  ground  ^ititling  him  to  the  assistance  of  the  Court,  such  as  fraud,  or 
other  circumstances  of  equitable  cognizance,  to  a  discovery,  of  which  no  objec- 
tion of  this  kind  can  be  raised,  (t) 

It  may  be  proper  also  to  add,  that  if  a  plaintiff  is  entiUed  to  a  discovery  of 
deeds  or  other  documents  ibr  the  purpose  of  establishing  his  own  case,  his  rigfal 
to  such  discovery  will  not  be  affected  by  the  circumstance  that  the  same  docu- 
ments are  evidence  of  the  defendant's  case  also  ;  (k)  and  that  if  a  defendant, 
r  *64  1  *^^°^  ^^  ^^P  <)is^inct  accounts  for  another  party,  impiopeily 
I-  ^  mixes  them  with  his  own,  so  that  they  cannot  be  separated,  he 

must  discover  the  whole.  {l\ 

YI.  The  circomstance  inat  a  party  not  before  the  Court  has  an  interest  in  m 
document  which  a  defendant,  so  far  as  his  own  interest  is  concerned,  is  bound 
io  produce,  will,  in  some  cases,  deprive  the  plaintiff  of  his  right  to  call  fur  its 
production,  at  least  in  the  absence  of  the  third  party,  as  in  the  instance  of  m 
person  being  a  trustee  only  for  others.  Upon  this  principle,  a  mortgagee  cannot 
be  compelled  to  shew  the  tide  of  his  mortgagor,  unless  such  mortgagor  is  before 
the  Court :  (m)  in  such  cases,  however,  a  demurrer,  for  want  of  proper  parties, 
would  be  the  proper  form  in  which  to  raise  the  objection,  where  the  bill  is  for 
relief  as  well  as  for  a  discovery. 

The  above  are  the  principal  grounds  upon  which  a  defendant  may  demur  to 
the  discovery  sought  by  a  bdl,  ^though  the  plaintiff  may  be  entided  to  the  relief 
he  prays,  in  case  lie  can  establish  a  right  to  it  by  other  means  than  a  discovery 
from  the  defendant,  on  those  points  as  to  whicli  the  defendant  is  entided  to  defend 
himself  from  making  a  discovery ;  in  all  other  cases,  a  plaintiff,  if  entided  to 
relief,  is  entided  to  call  upon  the  defendant  to  make  a  full  discovery  of  all  mat- 
ters upon  which  his  tide  to  relief  is  founded.  It  does  not,  however,  veir  often 
happen  that  these  grounds  affect  the  whole  of  the  discovery  souffht  j  thus,  as 
we  have  seen,  a  man  is  bound  to  answer  to  the  fact  of  trading,  although  he  is 
not  bound  to  answer  whether  he  has  committed  an  act  of  bankruptcy ;  (n)  in 

(h)  For  inirtanceii  in  which  this  rule  his  ben  acted  «pon»  when  the  objection  has  been 
taken  by  nxNunan,  vide  Strond  t.  Beacon^  1  Ves.  37 ;  Ivy  v.  Kekewick,  3  Ves.  J.  679; 
Glegg  ▼.  Legfa,  4  Mid.  191 ;  Compton  v.  Earl  Grey,  1  Y.  4c  J.  154 ;  Wilson  t.  Foister,  1 

Younge,  380 ;  Tooth  ▼.  Dean  and  Chapter  of  Gantert>ur7,  3  Sim.  49.  Oir  Motiov 

to  PsoDVCVy  PfUicess  of  Wales  t.  Earl  of  Liverpool,  1  Swanst  114;  Micklethvrait  ▼. 
Moore,  3  Mer.  393;  BUgfa  ▼.  Benson,  7  Price,  806;  Tyler  v.  Drayton,  3  8.  db.  8.  809; 
dampeon  v.  Swettenham,  6  Mad.  16;  3  M.  AK.  754  (n.  b)  Fiitms  t.  Low,  13  Prioe^ 
193;  Wilson  v.  Forsler,  M'Lel.  db  Young,  374;  TomUnson  v.  Lymer,  8  8im.  489;  vide 
diam,  Hobson  v.  Warrington,  3  P.  Wms.  36;  Davers  v.  Davers,  3  P.  Wms.  410;  Bar- 
ton V.  Neville,  3  Coz,  343;  Shaftsbury  v.  Arrowsmith,  4  Yes.  66;  Aston  v.  Ld.  Exeter. 
6  Yes.  388 ;  Wondey  v.  Watson,  cited  ib.  389;  Bolton  v.  the  Corporation  of  Liverpool,  I 
M.  dc  K.  88.  On  axcxmoirs  to  Avswans,  Buden  v.  Dore,  3  Yes.  446. 
'    (t)  Hare  <m  Discovery,  301. 

(Jk)  BnneQ  t.  Nicholson,  1  M.  dc  K.  660 ;  Wigram  on  Discovery,  60. 

(t)  Freeman  ▼.  Fairtie,  3  Mer.  86;  Eail  of  SaUabury  ▼.  Cecil,  1  Cox»  377;  ¥^0rBBb 
59 ;  Hare  on  Discovery,  346. 

im)  Lambert  v.  Rogen,  3  Mer.  489. 
n)  Chamben  v.  Thompson,  4  Bro.  G.  G.  434. 


i; 


Of  TBB  DnrrBBXMT  tntovmm  of  dshubbkb. 

such  caseff  the  defenibnt  most  answer  all  those  parts  of  the  bill,  the  answer  to 
which  will  not  expose  hiiAf  or  have  a  tendency  to  expose  hinif  to  the  inconve^ 
niences  before  enumerated ;  a  demurrer,  under  such  circumstances,  should  pre- 
cisely distinguish  each  part  of  the  bill  demurred  to,  and  if  it  does  not  do  so  it 
will  be  over-ruled,  (o) 

*It  may  be  noticcNd  here  that  if  a  defendant  objects  jo  a  particular  p    ,^      -| 
diseovery,  and  the  grounds  upon  which  he  may  demur  appear  clearly  ^  -^ 

on  the  face  of  the  bill,  and  the  defendant  does  not  demur  to  the  discovery,  but 
aaswering  to  the  rest  of  the  bill  declines  answering  to  so  much,  the  Court  will 
not  compel  him  to  make  the  discovery ;  (n)  but  in  general,  unless  it  clearly 
appears  by  the  bill,  thaf  the  plaintifT  is  not  entitled  to  the  discovery  he  requires, 
or  that  he  ought  not  to  be  compelled  to  make  it,  a  demurrer  to  the  discovery 
will  not  bold,  and  the  defendant  must  protect  himself  either  by  plea  or  answer,  (o) 


In  addition  to  the  above-mentioned  causes  of  demurrer  it  may  be  stated,  that 
any  irregularity  in  the  frame  of  a  bill,  of  any  sort,  may  be  taken  advanta^  of 
by  demurrer.  Thus,  if  a  bill  is  brought,  contrary  to  the  usual  course  of  the 
Coort,  a  demurrer  will  hold ;  (/»)  as  where,  after  a  decree  directing  incumbrances 
to  be  paid  according  to  priority,  a  creditor  obtained  an  assignment  of  an  old 
mortgage,  and  filed  a  bill  to  have  the  advantage  it  would  give  him,  by  way  of 
priority,  over  the  demands  of  some  of  the  defendants,  a  demurrer  was  allowed,  (q) 
h  being  in  effect  a  bill  to  vary  a  decree,  and  yet  was  neither  a  bill  of  review, 
Bor  a  biU  in  the  nature  of  a  bill  of  review,  which  are  the  only  kinds  of  bills 
which  can  be  brought  to  affect  or  alter  a  decree,  unless  the  decree  has  been 
obtained  by  fraud ;  where,  however,  a  supplemental  bill  was  filed  in  a  case  in 
which,  according  to  the  former  practice  of  the  Court,  a  supplemental  bill  was 
the  proper  course ;  but  by  more  recent  practice  the  same  object  had  been  accom- 
plisfaed  by  petition,  the  Vice  Chancellor,  (Sir  J.  Leach)  held  that  the  supple- 
nental  bill  was  not  rendered  irregular  by  the  present  practice,  although  the 
ciicomstances  would  be  taken  into  consideration  upon  the  question  of  costs,  (r) 

If  an  irregularity  arises  in  any  alteration  of  a  bill,  by  way  of  amendment,  it 
may  also  be  taken  advantage  of  by  demurrer,  (/)  *as  if  a  plaintiff  r-  ^^  •« 
amends  his  bill  and  states  a  matter,  arisen  subsequent  to  the  filing  *-  -^ 

of  the  bill,  which  consequently  ought  to  be  the  subject  of  a  supplemental  bill, 
the  defendant  may  demur,  (u)  lU  however,  a  matter  which  has  arisen  subse- 
quent to  the  filing  of  the  original  bill,  and  is  properly  the  subject  of  supple- 
mental bill,  is  stated  by  amendment,  and  the  defendant  answers  the  amended 
bill,  it  is  too  late  to  object  to  the  irregularity  at  the  hearing ;  (v)  unless  the 
defendant  has  claimed  the  same  benefit  by  his  answer  which  he  would  have 
been  entitled  to  had  he  demurred  to  the  amended  bill,  in  which  case,  as  we  have 
seen,  he  will  be  entitled  to  the  benefit  of  the  objection  at  the  hearing,  (z) 

(o)  Chetwynd  v.  Lindon,  3  Yea.  450;  Devondier  t.  Newenhaia,  2  8cb.  and  I^f.  199; 
RobinMm.Y.  Tbompwni,  2  V.  4c  B.  118;  Wetherfaead  t.  Blackburn,  2  Y.  d»  B.  121, 134. 
(n)  Ld.  Red.  168;  Wrottedej  y.  Bendidi,  3  P.  Wma.  236;  Paikhunt  v.  Lowten,  1 
er.  401. 
(o)  Ld.  Bed.  163.  (p)  Ld.  Bed.  168. 


(if)  WorUey  t.  Birkhead,  3  Aik.  809.  (r)  DaviM  v.  WUUaai%  1  8im.  ft. 

▼iile  V. 


f/)  Lord  Bed.  168 ;  ffide  etiam,  Lttdj  Granville  t.  Bamaden,  Bumb.  66. 

[u)  Brown  t.  Higden,  1  Atk.  291 ;  ante  yoL  1,  510. 

(«)  Aichfaiihop  of  York  y.  Stapleton,  2  Atk.  186. 

(x)  Ante^  Y,  1.  611 ;  vide  etiam  MUligan  y.  Mitchell,  M.  &  C.  433.  The  caaes  m 
vlucB  a  plaintiff  may  introdaoe  matter  occurring  rince  the  filing  of  the  original  bill  by  amend- 
BMOt,  aie  pointed  out,  ante^  yoL  1,  511. 


m  oi  wmmaamL 

With  lespect  to  demanera  to  amended  bilk  in  genenl,  ic  has  been  befim 
Btatedf  that  an  amended  bill  is  liable  to  have  the  same  objections  taken  to  it,  by 
demunerf  as  an  original  bill  $  and  that,  even  where  a  demurrer  to  the  original 
bill  has  been  o?er*ra]ed|  a  demurrer  to  an  amended  bill  has  been  allowed ;  M 
and  the  circumstance  of  the  amendment  being  of  the  most  trifling  extent,  wd 
not,  it  seems,  make  any  difference  ;  and,  e?en  where  the  bill  was  amended  by 
the  addition  of  a  party  only,  the  demurrer  was  held  to  be  regular,  (z)  The  niJe 
is  also  the  same  where  the  defence  first  put  in  is  a  plea,  and  the  bill  is  after- 
wards amended,  the  amended  bill  may  still  be  demurred  to.  (a)  A  defendant, 
however,  cannot,  after  he  has  answered  the  original  bill,  if  the  plaintiff  amends 
it^  put  in  a  general  demurrer  to  the  whole  bill ;  because  tie  answer  to  the  orisi- 
nal  bill,  being  still  on  the  record,  will,  in  iatit,  over-rule  the  demurrer,  {b)  T%e 
defendant  must,  in  such  ease,  confine  his  demurrer  to  the  matters  introduced  by 
r  *a7  1  amendment ;  and  it  is  to  be  observed  *that  where  a  defendant  means 
*-  -J  to  demur  only  to  such  parts  of  the  amended  bill  as  have  been  intro- 

duced by  the  amendment,  he  must  specify  the  particular  parts  demurred  to,  and 
it  will  not  be  sufficient  to  demur  <^  as  to  so  much  as  has  not  been  answered  in 
the  answer  to  the  original  bilL"  (c) 


It  has  been  before  stated,  with  regard  to  demurrers  to  the  discovery,  where 
the  ground  of  demurrer  does  not  affect  the  whole  of  the  discovery  sought,  that 
part  which  will  not  expose  the  defendant  to  the  inconveniences  which  render  it 
improper  that  he  should  be  called  upon  to  make  the  discovery,  must  be  answer- 
ed. The  same  rule  extends  to  demurrers  in  general ;  for,  in  complicated  cases, 
such  as  usually  come  under  the  cognizance  of  Courts  of  Equity,  it  freqnendy 
happens  that  a  plaintiff  may  shew  a  right  to  part  only  of  the  relief  or  discovery 
which  he  asks  for,  in  which  case  the  rules  of  the  Court  permit  the  defendant  to 
confine  his  answer  to  that  part,  as  to  which,  if  true,  the  plaintiff  would  have  a 
right  to  the  interference  of  the  Court,  and  to  defend  himself  as  to  the  rest  by  a 
partial  demurrer. 

The  necessity  for  the  defendant's  having  it  in  his  power  to  adopt  such  a  course 
of  proceeding,  is  shewn  by  the  fact  of  its  having  been  repeatedly  determined  to 
be  a  rule  of  the  Court  that  a  demurrer  cannot  be  good  in  part  and  bad  in  part  i[d) 
and  that  if  a  demurrer  is  gengral  to  the  whole  bill,  and  there  is  any  part,  either 
as  to  the  relief  or  the  discovery,  to  which  the  defendant  ought  to  put  in  an  an- 
swer, the  demurrer  being  entire  must  be  over-ruled,  (e) 

Instances  are,  certainly,  mentioned,  by  Lord  Redesdale,  (/)  in  which  demnr- 
rers  have  been  allowed  in  part;  but  whatever  may  have  been  done  formerly,  the 
practice  appears  to  be  now  more  strict,  though  sometimes  the  Court  will,  upon 
r  *d8  1  ^^^''"^liiHIf  ^  demuner,  *give  the  defendant  leave  to  put  in  a  less 
^  -1  extended  demurrer ;  or,  if  a  fair  case  is  made,  to  amend  and  narrow 


)  AnUt  vol.  1,  650 ;  Bancroft  v.  Waxdoor,  2  Bro.  C.  G.  66 ;  3  Dick.  672.  8.  C. 
t)  Bcsuiqaet  ▼.  Manhani,  4  Sim.  578. 


!a)  RobertMn  ▼.  Ld.  Londonderrj,  4  Sim.  936. 
b)  Atkinwm  t.  Hanwaj,  1  Coz^  860 ;  in  whidi  caae  the  demuner  was  taken  off  the 
file  for  inregularitjr.     Sed  quero  1 

Je)  Mynd  v.  FraBci%  1  Anat  6. 
a)  In  this  respect  tiiers  is  a  difference  between  a  plea  and  a  demnirer ;  Mayor,  dbc,  of 
idonv.  Levy,  8  Ves.  403;  Baker  ▼.  MeUiah,  U  Yes.  70. 

(c)  Per  Loid  Hardwicke,  in  Metcalf  v.  Hervey,  1  Yea.  348 ;  Eari  of  Sttflfolk  ▼.  Gieen, 
tk. 


1  Atk.  460;  Todd  ▼.  Gee,  17  Yea.  378;  Attorney  General  t.  Bnvwne,  1  Swanat  804. 

(/)  Ld.  Red.  1 
3  Bio.  P.  C.  514. 


(/)  Ld.Jted.  174;  Bolt  ▼.  Loid  SomenriUe^  3  Sq.  Ca.  Ab.  759 ;  RadcUfia  ▼.  FuaBMn 
Bio< 
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flw  deiDQirer  ali«M]v  filed.  (/)  In  the  latter  case,  hower^,  the  ap|dieation  to 
amend  must  be  made  before  the  judgment  upon  the  demurrer,  as  it  stands,  has 
been  pronounced ;  (g)  but  even  where  that  has  been  omitted,  the  Court  will, 
aAer  ^e  demurrer  has  been  allowed,  upon  a  proper  case  being  shewn,  give  the 
defendant  leave,  upon  motion,  to  put  in  a  less  extended  demurrer  and  answer.  (A) 

A  defendant  may  also  put  in  separate  demurrers  to  separate  and  distinct  parts 
of  a  bill,  for  separate  and  distinct  causes;  (i)  for  the  same  grounds  of  demurrer, 
frequently,  will  not  apply  to  different  puts  of  a  bill,  though  the  whole  may  be 
Ikble  to  demurrer;  and  in  this  case  one  demurrer  maybe  oyer-ruled,  upon  aigu- 
ment,  and  another  allowed,  (k) 

It  is  to  be  noticed,  that  altnongh  a  demurrer  cannot  be  good  in  part  and  bad 
in  part,  it  may  be  good  as  to  one  of  the  defendants  demurring,  and  bad  as  to 
others.  (/) 


SECTION  in. 
Of  the  Ibrm  of  Demurren* 

A  demurrer  is  usually  intitled  'The  demurrer  of  A.  B.,  (or  of  A.  B.  and  C. 
D.)  to  the  Bill  of  Complaint  of  ^E.  F.'^  If  it  be  accompanied  by  a  plea,  or 
by  an  answer,  it  should  be  called  in  the  title  *the  demurrer  and  jAea^  or  demur' 
ter  and  answer.*  Where  it  is  to  an  amended  bill,  it  need  not  be  expressed,  in 
the  title,  to  be  a  demurrer  to  the  original  and  amended  bQl ;  but  a  demurrer  to 
the  amended  bill  will  be  sufficient,  (m) 

As  a  demurrer  confesses  the  matters  of  fact  to  be  true,  as  stated  by  the  oppo* 
she  party,  it  is  always  preceded  by  a  general  protestation  against  the  truth  of  the 
matters  contained  in  the  *biU,  a  practice  borrowed  from  the  Com-  r-  ^^g  n 
mon  Law,  and  probably  intended  to  avoid  conclusion  in  another  ^  -> 

suit,  (n)  or  in  the  suit  in  which  it  is  put  in,  in  case  the  demurrer  should  be 
OTcr-ruled. 

After  the  protestation,  the  demurrer,  where  it-  is  not  to  the  whole  bill,  pro- 
to  point  out  the  parts  of  the  bill  to  which  it  is  intended  to  apply.  The 
role,  as  to  this,  is  Tory  clearly  laid  down  by  Lord  Redesdale,  in  uevoneher  ▼. 
Newenhanu  (o)  *It  has  been  repeatedly  said,  that  where  a  defendant  demun 
to  part,  and  answen  to  part  of  a  bill,  the  Court  is  not  to  be  put  to  the  trouble 
of  looking  into  the  bill  or  answer,  to  see  what  is  covered  by  me  demurrer  |0>ot 
tint  it  ought  to  be  expressed  in  clear  and  precise  terms,  what  it  is  the  party 
refuses  to  answer,  so  that  thef  Master,  upon  a  reference  to  him  upon  exceptions, 
ahoold  be  able  to  ascertain,  precisely,  how  hs  the  demurrer  goes,  and  what  is 
to  be  answered.  And  I  cannot  agree,  that  it  is  a  proper  way  of  demurring  to 
any  that  the  defendant  answen  to  such  a  particular  fact,  and  demun  to  all  the 
rest  of  a  bill ;  for  this  would  put  the  Master  to  great  difficulty  in  saying  what 
demurred  to,  and  whether  the  answer  was  sufficient  or  otherwise.    The 


(/ )  Baker  t.  Meilidl»  11  Yen.  68;  Thoipe ▼.  Maeanley,  6  Mad.  818. 

Ik)  Baker  ▼.  Mellirii,  11  Yee.  79.  (h)  Ibid. 

(0  Lord  Red.  174;  North  t.  Eari  of  8tn£Ebrd,  8  P.  Wm.  148;  Bobeidean ▼.  Boui^  1 


Atk.  644. 


(k)  North  T.  Earl  of  SCnflbrd,  vhimtpra. 

It)  MtLjix,  Ac,  of  London  ▼.  Lery,  8  Vee.  468. 

(m)  ftaHth  T.  Biyon,  8  Mad.  438.  (»)  Ld.  Bed.  178. 

(•)  8  8ch.  dt  LeC  IW,  805. 


M  €9  BErinntBBst* 

defendant  ought  to  demur  to  a  particdlar  part  of  the  bSl,  specifying  it  pre* 
eieely.'  (p) 

It  18  to  be  noticed  that  although  a  demurrer,  in  the  form  above  stated,  viz  : 
*  to  all  the  rest  of  the  bill  which  is  not  answered,'  would,  for  the  reasons  stated 
by  Lord  Redesdale,  be  a  bad  form  of  demurrer;  a  demurrer  to  all  the  bill,  ex- 
cept as  to  a  particular  specified  part  would  not  be  open  to  the  same  objection  $ 
and  where  the  exception  applies  to  a  v^ry  small  part  only  of  the  bill,  it  has 
been  held  to  be  the  best  way  of  demurring,  {q)  In  framing  such  a  demurrer, 
however,  care  must  be  taken  that  it  should  appear  distinctty  by  the  demurrer 
itself,  what  part  of  the  bill  is  to  be  included  in  the  exception ;  for  if  it  should 
be  necessary  to  refer  to  the  answer,  for  the  purpose  of  ascertaining  it,  the  de- 
r  ^0  1  '^"''®''  ^^^  ^  ^^*  Thus  in  Robinson  *y.  TTiompson^  (r)  where 
I-  -^  the  defendant  demurred  as  to  all  the  relief,  and  aU  the  discovery 

sought  by  the  bill,  so  (kr  as  the  bill  sought  a  discovery  *  touching*  the  several 
title  deeds  or  instruments,  whereby  the  entails  in  the  bill  mentioned  were  respec- 
tively alleged  *to  have  been  created,'  and  also  excepting  certain  other  matters 
specifically  stated ;  and  as  to  the  rest  of  the  bill,  not  demurred  to,  A^c.,  the 
defendant  proceeded  to  answer,  Sir  Tho.  Plumer  held  the  demurrer  to  be  bad, 
because  it  would  be  necessary,  in  order  to  determine  the  extent  of  the  demurrer, 
and  to  ascertain  what  was  comprised  in  the  vague  expression,  *  the  residue  of 
the  bill,'  to  go  through  the  whole  record,  involving  a  long  title,  as  to  all  touch- 
ing which  the  defendant  professes  to  answer,  and  laying  the  Master  under  the 
same  difficulty  upon  exceptions. 

The  best  rule  for  guiding  the  pleader  in  framing  a  partial  demurrer,  so  as  to 
point  out,  with  sufficient  distinctness,  the  parts  intended  to  be  demurred  to,  is, 
perhaps,  to  consider  in  what  manner  he  would,  supposing  the  demurrer  to  be 
allowed,  proceed,  on  behalf  of  the  plaintiff,  to  frame  exceptions  to  the  answer 
for  insufficiency.  If  he  should  find  that  his  demurrer  is  so  framed  that  the 
question,  whether  any  part  of  the  bill  which  may  affi)rd  a  mund  for  exceptions, 
be  covered  by  a  demurrer  or  not,  would  be  open  to  doubt  or  argument,  either 
in  the  mind  of  the  Master  or  of  the  Court,  his  demurrer  will  be  informaL  U^ 
on  the  other  hand,  he  should  find  that  he  can  clearly  point  out,  by  his  excep- 
tions, any  part  of  the  bill  which  he  considers  as  unanswered,  without  any  doubt 
being  likely  to  arise  as  to  whether  that  part  is  covered  by  the  demurrer  or  not, 
die  demurrer  will  be  good  in  point  of  form,  whether  it  points  out  the  part  de- 
murred to,  by  exception  or  by  specific  statement 

The  same  rule  will  apply  to  cases  where  there  are  two  or  more  distinct  de- 
murrers to  different  portions  of  the  bill ;  in  such  cases  the  different  portions  of 
the  ^11  to  be  covered  by  each  demurrer,  must  be  distinctly  pointed  out  And 
where  a  demurrer  is  put  in  to  such  parts  of  an  amended  bill*  as  have  been  intro- 

C^.  -y  duced  by  the  amendments,  it  will  not  be  sufficient  *to  say  it  is  a 
-J  demurrer  to  the  amendments,  but  the  parts  must  be  specifically 
pointed  out,  and  a  demurrer  to  so  much  of  the  amended  bill,  as  has  not  been 
answered  i)y  the  answer  to  the  original  bill,  will  be  bad.  (jr) 

A  demurrer  will  not  be  good  if  it  merely  says,  generally,  that  the  defendant 
demurs  to  the  bill ;  (h)  it  must  express  some  cause  of  demurrer,  either  general 
orspeciiSc;  a  defenaaut  is  said  to  demur  generally ^  when  he  demure  to  the 
jurisdiction,  or  to  the  substance  of  the  bill ;  or  spedallyy  when  he  demure  on  tlie 
ground  of  a  defect  in  form.     He  may,  however,  in  cases  where  he  demurs 


(p)  Chetwynd  v.  Lindon,  S  Yet.  460;  Sdlkeld  v.  Scbnoe,  ib.  107. 

Iq)  Hides  ▼.  Rainoock,  1  Cox,  40;  vUkeiiam,  Howe  v.  Dapps,  1  Y.  A  B.  511. 


(r)  S 

hi 

118.     i 


Y.  A  Bi  118.  (g)  Ante^  p.  67. 

Duffield  T.  Oi«v6%  Caiy,  87;  OiBflj  v.  Morgan,  ib.  107;  Peacfaej  v.  TwyenMR^  ib. 
'   Old. 
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either  to  the  jorisdiction  or  to  the  substance,  state  specially  the  paiticalar 
groands  Dpon  which  he  founds  his  objection ;  and  indeed  some  of  tlie  grounds 
of  demurrer,  which  go  to  the  substance  of  the  bill,  require  rather  a  pasicular 
statement;  thus  a  demurrer,  for  want  of  parties,  must,  as  has  been  before  stated^ 
shew  who  are  the  necessary  parties,  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to  amend  by  adding  proper 
parties;  (i)  and  in  the  case  of  a  demurrer  for  muUifariousnesSt  a  mere  allegation, 
*Mhat  the  bill  is  multifarious,'*  will  be  informal  $  it  should  state,  as  the  ground 
of  demurrer,  that  the  bill  unites  distinct  matters  upon  one  record,  and  shew  the 
inconvenience  of  so  doing,  (ifc) 

It  is  also  to  be  observed,  that  some  objections,  which  appear  to  be  merely 
vpon  matters  of  form,  may  be  taken  advantaee  of  under  general  demurrers,  for 
want  of  equity ;  thus  it  has  been  before  stated  that  some  bills  may  be  demurred 
to  on  the  ground  that  they  are  not  accompanied  by  an  affidavit;  that  objectiont 
however,  is  in  fact  an  objection  to  the  equity,  because  the  cases  in  which  aa 
affidavit  is  required,  are  those  in  which  the  Court  has  no  jurisdiction,  unless 
upon  the  supposition  that  the  fact  stated  in  the  affidavit  is  true ;  and  the  Court 
requires  the  annexation  of  the  affidavit  to  the  bill,  for  the  purf>ose  of  verifying 
that  fact;  and  so  in  those  cases  in  which  a  *demurrer  will  lie  be*  p  ma  -i 
eause  the  plaintiff's  right  is  not  stated  to  have  been  first  established  ^  ^ 

at  law,  it  is  because  the  ground  of  the  Court's  interference  is  the  fact  that  the 
1^  title  of  the  defendant  has  been  established  in  some  proceeding  in  a  Court 
of  ordinary  jurisdiction.  In  all  these  cases,  the  objection  may  be  made,  either 
m  the  form  of  a  special  demurrer  or  of  general  demurrer  for  want  of  equity; 
because  the  plaintiff,  by  his  bill,  does  not  bring  his  case  within  the  description 
of  cases  over  which  the  Court  exercises  jurisdiction.  Upon  the  same  princi- 
ple, a  defendant  may  take  advantage,  by  general  demuirer,  of  the  omission  to 
offer  to  do  equity  in  cases  where  such  an  offer  ought  to  be  made.  The  objec-* 
tion  for  want  of  sufficient  positiveness  in  the  defendant's  statement  of  facts, 
within  his  own  knowledge,  may  also  be  taken  by  general  demurrer.  ( /) 

It  is  to  be  observed,  that  where  a  defendant  to  a  bill  praying  relief,  demurs  to 
the  discovery  only,  he  cannot  do  so  under  a  general  demurrer  for  want  of  equity, 
he  must  make  it  the  subject  of  special  demurrer,  (k) 

Care  mast  be  taken,  in  framing  a  demurrer,  that  it  is  made  to  rely  only  upon 
the  facts  stated  in  the  bill,  otherwise  it  will  be  what  is  termed  a  speaking  <k* 
murrer^  and  will  be  over  ruled.  (/)  Thus  where  a  bill  was  filed  to  redeem  a 
mortgaee,  alleging  that  the  plaintiflrs  ancestor  had  died  in  1770,  and  that,  soon 
4j^er,  the  defendant  took  possession,  ^1^  ;  and  the  defendant  demurred,  and  for 
eaose  of  demurrer  shewed,  that  it  appeared,  upon  the  face  of  the  bill,  that  fi!om 
the  year  1770,  which  is  upwards  of  twenty  years  brfore  the  ^filing  of  the  biUf 
that  the  defendant  has  been  in  possession,  itc.  Lord  Thiirlow  over-ruled  the 
demurrer,  because  the  language  of  the  bill  did  not  shew  that  the  defendant  took 
possession  in  the  year  1770,  but  that  he  did  so  could  only  be  collected  from  the 
averment  in  the  demurrer,  (m)  It  is  material  to  notice  that,  in  order  to  consti* 
tote  a  speaking  demurrer,  the  fact  or  averment  introduced  must  be  one  which  is 
necessary  to  support  the  demurrer,  and  *is  not  found  in  the  bill ;  the  p  «^o  n 
introdoction  of  immaterial  facta^  or  averments,  or  of  arguments,  *-  •* 

k  improper,  but  it  is  mere  surplusage,  and  will  not  vitiate  the  demurrer,  (n) 


0  Ante^  T.  I,  385. 

\k)  Raynor  ▼.  Julian,  S  Dick.  677;  5  Madd.  144,  (n.)  b.  8.  O. 

'  *^  Ante^  Tol.  1,  481. 

^  ,  Wliittingham  ▼.  Burgojne,  8  Anit  900. 

(/)  Brawnfwoid  v.  Edwwdi,  2  Vet.  845. 

(«)  EdRU  ▼.  Bachannan,  4  Bro.  C.  G.  S54.    t  Ves.  jun.  88.  8.  C. 

(a)  Cawttiom  v.  Chalie,  8  8.  A  8.  187;  Davies  v.  WilUanui^  1  IKm.  5. 
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A  defendant  is  not  limited  to  shew  one  caase  of  deminver,  only,  ha  maj 
assign  as  many  causes  of  demttrrer  as  he  pleases,  either  to  the  whole  bill,  or  to 
each  part  of  the  bill  demunred  to,  and  if  any  one  of  the  causes  of  demurrer 
assigned  hold  good,  the  demurrer  will  be  allowed,  (o)  A  defendant  may,  even 
at  the  hearing  of  his  demurrer,  orally  assign  another  cause  of  demurrer,  diflSer- 
ent  or  in  addition  to  those  assigned  upon  the  record,  which,  if  valid,  will  sup- 
port the  demurrer,  although  the  causes  of  demurrer,  stated  in  the  demuirer  itself 
are  held  to  be  invalid.  This  oral  statement  of  a  cause  of  demurrer,  at  the  bar^ 
is  called  demurring  ore  tmu9. 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon  the  record  or 
ore  /entis,  assign  as  many  casues  of  demurrer  as  he  pleases,  such  causes  of 
demurrer  must  be  ah-txiensive  with  the  demurrer  upon  the  record ;  therefeiei 
eauses  of  demurrer,  which  apply  to  part  of  the  bill  only,  cannot  be  joined  widi 
causes  of  demurrer  which  go  to  the  whole  bill ;  {p)  for,  as  we  have  seen  before, 
a  demurrer  cannot  be  good  in  part  and  bad  in  part,  which  would  be  the  case  if 
a  demurrer,  professing  to  go  to  the  whole  bill,  could  be  supported  by  the  allega- 
tion of  a  ground  of  demurrer  which  applies  to  part  only. 

It  appearB  to  have  been  the  opinion  of  Sir  W.  Alexander,  Im  C.  B.,  that 
after  a  demurrer  to  part  of  a  bill  has  been  over-ruled,  a  demurrer  are  tenu9  to 
the  same  «part  cannot  be  allowed ;  {q)  but,  in  a  recent  case,  where  a  bill,  was 
filed  to  restrain  the  defendant  from  setting  up  outstanding  terms  upon  the  trial 
of  certain  actions  of  ejectment,  which  the  plaintiff  intended  to  brinff  for  the 
purpose  of  recovering  possession  of  the  property  in  dispute,  and  the  defendant 
pleaded  as  to  so  much  of  the  bill  as  sought  any  rriief  on  account  of  the  ont- 
r  *74  1  standing  terms,  that  *there  was  no  such  term ;  and,  as  to  the  rest 
L  -J  of  the  bill,  demurred,  because  the  plaintiff  had  not,  by  his  biD, 

shewn  that  he  was  entitled  to  the  estate ;  Lord  Langdale,  M*  R,  over-ruled  the 
demurrer  on  record ;  because  although  it  professed  to  cover  part  of  the  bill  only, 
it  was  in  fact  a  demurrer  to  the  whcMe  bill,  and  was  consequently  over-ruled  by 
the  plea ;  but  he  allowed  a  demurrer  by  the  defendant,  ore  temu^  for  want  of 
equity  9Mtoso  mudi  of  the  bill  as  wot  not  covered  hy  the  plea,  (r)  It  is  to  be 
observed,  that  the  allowance  of  this  demurrer  is  no  departure  from  the  rule  above 
laid  down ;  for  the  demurrer  on  record,  although  in  effect  extending  to  the  whole 
bill,  was  in  words  applied  to  that  part  only  of  the  bill  which  was  not  covered 

af  the  plea,  to  the  whole  of  which  part  the  demurrer,  ore  temUf  was  appliea- 
e ;  so  that,  in  feet,  the  demnner  on  record,  and  the  ore  tenue  demurrer,  were 
eo-extensive ;  and  certainly  there  does  not  appear  to  be  any  reason  why  the 
courae  pursued  by  the  Master  of  the  Rolls  should  no(  be  adopted  in  similar 
eases,  in  preference  to  that  of  the  Court  of  Exchequer,  since  the  only  inconve- 
nience in  general  likely  to  result  from  allowing  a  partial  denaurrer,  ore  /entis, 
must  be  the  difficulty  of  pointing  out  the  precise  part  of  the  bill  to  which  the 
demurrer  is  applicable ;  an  inconvenience  which  may  result  when  the  original 
denrarrer  is  to  the  whole  bill,  and  the  demurrer  at  the  bar  is  to  part  only  $  but 
which  cannot  possibly  be  felt  when  the  original  demurrer  is  to  part  on^,  and 
ike  demurrer  ore  tenue^  is  to  the  same  part 

The  demurrer,  having  assigned  the  cause  or  causes  of  demurrer,  then  pro- 
ceeds to  demand  judgment  of  the  Court,  whether  the  defendant  ought  to  be 
compdled  to  put  in  any  Anther  or  other  answer  to  the  bill,  or  to  such  part 
thereof^  as  is  specified  as  being  the  subject  of  demurrer,  and  concludes  with  a 

grayer  that  the  defendant  may  be  dismissed  with  his  reasonable  coeli  in  that 
Bludf  sustained.    It  is  to  be  observed,  that  where  a  defendant  demurred  to  the 


(o)  HuTuon  ▼.  Hogg.     3  Yet.  J.  828 ;  Jodm  t.  Froit,  3  Mad.  I.  Jac  466.  8.  €• 

(p)  Pitts  T.  Short,  17  Yen.  313,  316.     Metedf  ▼.  Brown,  5  Piico.  660. 

Iq)  ShephoM  t.  Lloyd*  3  Y.  A  J.  490.        (r)  Crouch  t.  Hicken,  1  Keen-  886. 
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whole  bin,  and  prayed  (he  judgment  of  the  Court,  *«  whether  he  riioold  be 
eompeUed  to  put  in  any  further  or  other  answer  to  the  said  bill,  or  to  am/ pari 
*lhmeof  $'*  and  it  was  objected  that  such  form  of  the  demurrer  was  p  g,^.  ^ 
unlenabfet  as  it  amonntecf  to  a  general  demurrer  to  part  only  of  tiie  *-  -^ 

bill ;  the  Coiut  of  Exchequer  considered  the  conclusion  as  admitting  that  the 
plaintiff  was  entitled  to  some  answer,  and  therefore  over-ruled  the  demurrer.  (/) 
When  a  demurrer  is  to  pait  of  die  bill  only,  the  answer  to  the  remainder 
usoaily  follows  the  statement  of  the  causes  of  demurrer  and  the  submission  to 
the  judgment  of  the  Court  of  the  plaintifTs  right  to  call  upon  the  defendant  to 
make  further  or  other  answer.  But  as  a  demurrer  demands  the  judgment  of  the 
Court,  whether  the  defendant  shall  make  further  or  other  answer  to  the  bill,  or 
to  that  part  of  the  bill  which  he  has  demurred  to,  it  would  be  inconsistent  if 
the  defendant  were  to  be  permitted,  afWr  making  such  submission,  to  answer 
the  bill,  or  that  part  of  it  which  is  intended  to  be  covered  by  the  demurrer,  (ti) 
It  hss,  therefore,  been  adopted  as  an  invariable  rule,  that  an  answer  to  any  pari 
of  a  bill  demurred  to  will  over-rule  the  demurrer,  (x)  even  though  the  part 
answered  be  immaterial  $(y)  therefore,  where  a  defendant  demurred,  *for  that 
the  plaintiff  had  made  no  tide  by  his  bill,'  and  answered  several  parts  of  the 
bin,  the  derouiier  was  held  to  be  over-ruled  by  the  answer,  (z)  upon  the  same 
pnnei|Je  as  we  have  seen  before,  where  a  defendant  had  answered  the  original 
bill,  and,  upon  the  plaintiff's  amending  the  bill,  put  in  a  general  demurrer  to 
the  whole  bOl,  the  demurrer  was  held  to  be  over-ruled  by  the  answer  to  the 
original  bill,  which  still  remained  on  the  record,  (a)  and  the  case  is  the  same 
wlMre  a  defendant  pleads  as  well  as  answers  to  the  part  demurred  to ;  for  a  plea 
is  nothing  but  an  answer,  and  sworn  t^as  such,  (b)  In  this  respect  there 
appears  to  be  no  distinction  between  bills  for  relief  and  bills  for  discovery 
only,  (r)  and  it  seems  to  make  no  ^difference  if  the  defendant  except  ^  ^g  -i 
the  part,  which  he  proposes  to  answer,  from  the  part  demurred  to,  ^  ^ 

either  by  pointing  out  the  part  demurred  to  in  the  usual  form,  or  by  demurring 
to  all  the  bill  except  the  purticukr  part  answered.  Yet  if  the  part  answered  is 
a  part  which  ought  to  have  been  covered  by  the  demurrer,  the  demurrer  will  be 
over-ruled;  therefore,  where  a  bill  was  filed  to  set  aside  an  award,  chaiving 
fniiid  znd  corruption  in  the  arbitrator,  and  the  defendant  demurred  to  the  whole 
bill,  except  the  charges  of  fraud  and  corruption,  the  Vice  Chancellor,  Sir  J. 
Leach,  held  that,  under  the  circumstances,  (it  having  been  stipulated  by  the 
agieement  for  the  reference  that  the  submission  should  be  made  a  rule  of  Court,) 
the  Court  had  no  juriadiction  over  the  award  by  bill,  and  that  the  plaintiff  ought 
to  proceed  summarily  under  the  statute ;  the  consequence  of  which  was,  the 
demurrer  ought  to  have  extended  to  the  whole  bill :  he  therefore  held,  that  the 
answer  to  the  chaiges  of  fraud  and  corruption  over^ruled  the  demurrer,  {d)  And 
so  it  has  been  held,  that  if  a  man  demurs  ^for  that  the  bill  contains  several  mai- 
len  not  relating  to  one  another,  and  in  some  whereof  the  defendant  is  not  eon- 
eemed,'  if  bv  answer  the  defendant  doth  more  than  barely  deny  the  combina- 
tion and  confederacy,  he  over-rules  his  demurrer,  (e) 

(0  Metcalf  T.  Brown,  6  Price,  660. 

(tf)  JoDM  T.  Eirl  of  Stniflbrd,  3  P.  Wms.,  81. 

it)  Tidd.  V.  Clue,  %  Dick,  81.  Hatter  v.  Weelon,  1  Vera.  468.  Roberta  t.  Chytoo, 
8  AHt  716. 

(y)  Rnapioi  ▼.  Viekeiy,  cited  Ld.  Red.  172. 

(t)  Sevage  ▼.  Smalebroke,  1  Vera.  90.      (a)  AtUnaon  ▼.  Haoway,  1  Cox,  860. 

(b)  Jonaav.  Earlof8tiBffi>id,tf6i«u;9ra.     (c)  Corbett  v.  Hawkioa,  1  Y.  &  J.  4S1. 

(i)  Dawaon  ▼.  Sadler,  1  9.  &  8.  687.     Vide  etiam.    Sherwood  ▼.  Clark,  9  Price,  269. 

(€)  Heater  v.  Weaton,  1  Yarn.  468.  1  Eq.  Ca.  Ab.  40.  PI.  8.  8.  C.  aa  to  the  neeea- 
^  ii  anawering  thia  chaige  where  defendant  demora  for  mttltiferiouaaeaa.     Vide  ante,  p.  48. 


4t  or  pniDiins. 

It  may,  at  the  first  riew  of  the  case,  be  supposed  that  the  rule  which  has 
been  before  laid  down,  that  a  general  demurrer  to  the  relief  will  not  preclnde  m 
defendant  from  answering  to  the  discovery  in  those  cases  in  which,  supposing 
the  bill  to  have  been  a  bill  for  a  discovery  only,  the  plaintiff  would  have  beea 
entitled  to  compel  an  answer,  (/)  is  somewhat  at  variance  with  the  propositions 
above  stated.  The  operation  of  that  rule,  however,  has  been  confined  to  those 
cases  only  in  which  the  plaintiff,  by  his  bill,  made  a  case  which  gave  him  a 
clear  right  to  a  discovery,  in  aid  of  proceedings  at  law,  although  he  had  added 
a  prayer  for  relief,  to  which  he  was  not  entided  in  a  Court  of  Equity;  and  it 
was,  consequently,  for  the  advantage  of  the  plaintiff,  that  no  inconvenience 

C4(,^  -1  should  result  to  a  defendant,  *who,  under  such  circumstances,  gave 
-^  the  discovery  required,  and  thereby  saved  the  plaintiff  from  the 
expense  and  inconvenience  of  filing  another  bilL  The  rule  afforded  by  these 
cases,  therefore,  can  only  be  cxmsidered  as  an  exception  to  the  general  princi- 
ple, and  cannot  be  construed  to  authorize  a  defendant  in  putting  in  a  demurrer 
to  a  bill  praying  equitable  relief,  which  the  facts  stated  do  not  authorize,  and  at 
the  same  time  burthening  the  plaintiff  with  the  expense  of  an  answer  to  which, 
if  the  demurrer  is  well  founded,  could  not  by  any  possibility  be  of  use  to  hina. 
8ttch  a  proceeding  would  be  open  to  the  chaige  of  inconsistency  in  a  greater 
degree  than  a  partial  answer  to  such  a  bill,  and  would,  moreover,  be  oppressive 
•to  a  plaintiff. 

For  information  as  to  the  nature  of  the  answer  to  be  put  in  to  those  parts  of 
the  bill  to  which  the  defendant  does  not  demur,  the  reader  is  referred  to  the 
ohapter  on  Answers.  It  is,  however,  to  be  observed  here,  that  if  the  plaintiff 
conceives  that  the  defendant  has  nq^  sufficiently  answered  that  portion  of  his 
bill,  he  may  except  to  the  answer,  but  he  must  not  do  so  before  the  demurrer 
has  been  argued,  (g)  otherwise  he  will  admit  the  demurrer  to  be  good,  (h)  It 
is  said,  however,  that  if  the  demurrer  is  to  the  relief  only,  and  not  to  any  part 
of  the  discovery,  the  plaintiff  may  take  exceptions  to  the  answer  before  the 
demurrer  is  aigued.  {%) 

A  demurrer  must  be  signed  by  counsel,  but  is  pot  in  without  oath,  as  it 
asserts  no  fact,  and  relies  merely  upon  matter  apparent  upon  the  face  of  the 
bill  (A) 


[•78]  ♦SECTION  IV. 

Of  Filings  Setting  Daton^  and  Hearing  Demurrers* 

Afier  the  draft  of  the  demurrer  has  been  settled  and  signed,  it  is  to  be  fairly 
engrossed  on  parchment  and  carried  to  the  defendant's  Clerk  in  Court  to  be 
filed. 

It  seems  to  be  necessary  that  a  separate  demurrer,  by  a  married  woman, 
should  have  an  order  to  warrant  it;  such  a  demurrer  ought  not,  therefore,  to  be 
filed  till  an  order  to  that  effect  has  been  procured,  (z) 

It  was  formerly  considered  that,  as  a  demurrer  relies  merely  upon  matters 
appearing  upon  the  face  of  the  bill,  the  defendant  might,  by  advice  of  coonself 

(/)  Ante,  p.  25. 

(i)  London  Aisurance  Company  ▼.  East  India  Companj,  8  P.  Wms.,  326. 

(A)  Lord  Red.  256.      ride  Boyd  v.  Mill^  13  Ves.  85. 

(0  (hid,  cited  3  P.  Wins.,  327.  (o.)  8.       (k)  Lord  Red.  169. 

(2^)  Barron  t.  Grillard,  3  V.  dt  fi.  165. 
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QDon  Bjffht  of  the  bill  only,  be  enabled  to  demur  thereto,  for  this  reason,  the 
doart  always  made  it  a  special  condition  of  any.  order,  dving  the  defendant 
time  to  demur,  plead,  or  answer  to  the  plaintifTs  bill,  tliatne  should  not  demur 
alone,  (a)  The  effect  of  this  rule  was,  that  in  ordinary  cases,  a  defendant 
ooold  not  pot  in  a  demurrer  to  the  whole  bill  after  the  original  time  given  by 
the  rales  of  the  Court  f^r  putting  in  his  answer,  viz :  eight  days  from  hie 
appearance,  inclusive  of  the  aay  of  appearance,  had  expired.  For  as,  after  the 
expiration  of  the  eight  days,  the  defendant,  unless  he  had  obtained  an  order  for 
time,  was  considered  to  be  in  contempt,  and  liable  to  be  attached,  and  no 
demunrer  could,  as  we  have  seen,  have  been  filed  by  a  party  in  contempt  to  an 
ordinary  attachment,  {b)  his  time  for  demurring  was  necessarily  limitea  to  the 
eight  days,  unless  by  tne  courtesy  of  the  plaintiflTs  Clerk  in  Court,  there  had 
been  a  delay  in  issuing  the  attachment,  in  which  case,  if  the  attachment  had 
not  been  sealed  he  might  have  put  in  his  demurrer,  a  party  not  being  con- 
sidered actually  in  contempt  till  the  attachment  has  been  sealed,  (c)  This  rule, 
tin  the  recent  alterations  in  the  practice,  was  adhered  to  with  great  strictness, 
but  the  inconveniences  likely  to  arise  from  too  strict  *a  regard  to  it,  p  ^g  -| 
were  forcibly  pointed  out  by  Lord  Redesdale  in  his  treatise;  ((/)  ^  -I 

and,  by  a  recent  order  it  has  been  provided,  **That  in  every  case  where  an 
original  or  supplemental  bill,  or  bill  of  revivor  shall  be  filed,  a  defendant  shall* 
after  appearance  and  without  order,  be  allowed  eight  weeks  in  a  town  cause, 
and  ten  weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  not  demurring 
alone,  to  any  such  original  or  supplemental  bill,  or  any  such  bill  of  revivor,  to 
which  answer  is  required;  and  five  weeks  in  a  town  cause,  and  seven  weeks  in 
a  country  cause,  to  plead,  answer,  or  demur,  not  demurring  alone,  to  any 
amended  bill  to  whicn  the  plaintiff  shall  require  an  answer,  but  thai  twelve 
day 9  only  shall  be  allowed  a  d^endant  to  demur  alone  to  any  such  original^, 
or  amended^  or  supplemental  piU^  or  bUl  of  revivor,  (e)  Under  this  order, 
therefore,  a  defendant  has,  in  all  cases,  twelve  days  in  which  to  file  his  demur- 
rer, without  reference  to  any  question  of  contempt 

It  appears  that,  under  the  old  practice,  the  court  would,  in  certain  special 
cases,  allow  a  defendant  to  put  in  a  demurrer  to  the  whole  bill,  even  afler  he 
had  obtained  an  order  for  time:  (/]  no  case  of  an  application  for  such  a  purpose, 
appears  to  have  occurred  since  tne  new  orders  were  promulgated ;  it  is  pre- 
anmed,  however,  that  if  any  motion  to  that  effect  were  now  to  be  made,  it 
would  be  successful;  provided  the  circumstances  were  such  as  would  have 
induced  the  Court  to  accede  to  it  under  the  old  system.  What  these  circum- 
stances are  may  be  collected  from  what  was  said  by  the  Yt^e  Chancellor,  (Sir 
T.  Plumer]  in  Bruce  v.  JiUen.  (g)  *  In  a  special  case,  Uie  Court  will  grant 
sneh  a  motion  as  this.  By  a  special  case,  I  mean  some  peculiar  circumstanee, 
as  surprise ;  it  not  being  sufficient,  in  such  a  case  as  this,  to  show,  on  the 
merits  of  the  case,  that  a  demurrer  was  proper ;  for  it  appeared  proper  in  the 
cases  cited,  {h)  though  in  them  the  motion  was  denied.' 

iLocording  to  the  present  practice  of  the  Court,  therefore,  if  a  defendant, 
aiWr  the  expiration  of  twelve  days  from  the  time  *of  his  appear-  ^  ^^^^  -i 
aace,  puts  in  a  demurrer  to  the  whole  bill  without  a  special  order  I-  -^ 

ftr  that  purpose,  he  is  guilty  of  an  irregularity,  and  the  plaintiff  may,  upon 


i 


(a)  Ld.  Rsd.  170. 

b)  Ante,  toL  1»  668.    Mellor  v.  HaU,  3  8.  &  a  8Sl. 
e)  Ante,  irol.  1,  659.  (d)  Ld.  Red.  170. 

'e)  Old.  SL  Dec.  1888.  X. 
)  Broee  v.  Alleiit  1  Madd.  566.  (g)  UU  supra. 

)  Tajlor  V.  Miiner,  10  Vee.  444;  Dolder  v.  Lend  Hnnlinsfield,  11  Ves.  888. 
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application  to  the  Coart  by  motion^  obtain  an  order  to  take  the  demurrer  off 
the  file  and  oblige  the  defendant  to  pay  the  costs  of  his  proceeding.  (H 

In  fact,  by  the  above  order,  a  defendant,  after  the  twelve  days  which  he  is 
thereby  allowed  for  putting  in  a  demurrer,  is  placed  in  exactly  the  same  situa- 
tion that  he  would  have  been  in  under  the  old  practice,  had  he  obtained  an 
order  for  *time  to  plead,  answer,  and  demur,  not  demurring  alone.'  In  order, 
therefore,  to  understand  what  will  be  a  defendant's  situation  with  regard  to 
demurring  aAer  the  expiration  of  the  twelve  days  from  his  appearance,  it  wiD 
be  necessary  to  see  what,  under  the  old  practice  of  the  Court,  would  have  been 
considered  as  a  compliance  with  the  terms  of  the  order  *  to  plead,  answer,  or 
demur,  not  demurring  alone. ^ 

Lord  Redesdale  says,  that  the  condition  that  the  defendant  shall  not  demnr 
alone,  ought  not  to  be  considered  literally  j  {k)  and  that  it  has  been  formeriy 
said,  that  the  Court  will  not  incline  to  dischaige  a  demurrer,  if  the  defendant 
denies  combination  only  where  he  cannot  answer  further  without  over -ruling 
his  demurrer.  (/}  However,  the  modem  practice  has  been  according  to  the 
original  strictness  of  the  rule,  and  it  has  been  considered  that  where  a  defend- 
ant has  been  under  an  order  which  obliged  him  to  plead,  answer,  or  demur, 
not  demurring  alone,  he  must,  if  he  is  advised  to  demur,  annex  to  his  demurrer 
a  plea  or  answer  to  some  part  of  the  bilL  {m)  It  has,  however,  been  deter- 
mmed  that  a  mere  denial  of  combination  does  not  amount  to  a  compliance  with 
the  order,  and  therefore  a  demurrer,  accompanied  by  such  an  answer,  has, 
upon  motion,  been  taken  off  the  file.  {n\  Witli  respect  to  the  extent  of  the 
r  *fil  1  s^nswer  which  will  be  considered  as  a  sufficient  compliance  with 
l-  ^  *the  order  not  to  demur  alone,  it  may  be  observed,  that  in  Tomkin 

T..  Lethbridge^  (o)  which  was  a  bill  for  a  discovery,  the  answer  gave  no  infor- 
mation, but  simply  stated  the  death  of  a  person,  and  denied  combination,  and 
Lord  Eldon  said  that  according  to  the  practice  of  the  Court,  if  the  defendant 
had  been  under  the  order  not  to  demur  alone,  the  addition  of  this  short  answer 
would  have  saved  the  terms  of  that  order,  (p)  But  though  an  answer  as  to  a 
single  fact  will  be  a  sufficient  compliance  with  the  condition,  such  fact  must 
not  be  one  which  is  covered  by  the  demurrer,  otherwise  the  demurrer  will  be 
over-ruled  by  the  answer,  {q) 

It  may  be  noticed  here,  that,  although,  by  the  10th  of  Lord  Brougham*s 
Orders,  a  defendant  has  twelve  days  within  which  he  may  demur  to  the  biO, 
the  plaintifif  may,  if  no  demurrer  is  filed  within  eight  days  after  appearance, 
obtain  a  common  injunction.  Such  injunction,  however,  will  not  prevent  the 
defendant  from  filihg  his  demurrer,  provided  he  does  so  within  the  twelve  days 
allowed  for  that  purpose  by  the  order,  {qq) 

It  has  been  before  stated,  that  if  a  defendant  omits  to  put  in  his  demurrer,  or 
to  answer  within  the  time  limited  by  the  order,  and  an  attachment  is,  in  con- 
sequence, issued  against  him  for  want  of  an  answer,  a  demurrer,  even  though 
coupled  with  an  answer,  will  be  irregular,  and  that  in  such  case  the  proper 
course  is  to  move  that  the  demurrer  and  answer  be  taken  ofi*  t!^e  file,  and  not 
that  the  demurrer  be  over-ruled,  (r) 
>  ■  ■  ■      ■      I  11  1 1     ■      ■  ■         ■  »       I 

(i)  Dyson  V.  Benson,  Coop.  Rep.  110.      (k)  Lord  Red.  171. 

(Q  lUd,  and  vide  Done  ▼.  Peacock,  3  Atk.  726. 

(im)  Lord  Red.  170. 

(n)  lb. ;  Stephenton  ▼.  Gardiner,  2  P.  Wma.  286 ;  Lee  v.  Paaooe,  1  Bro.  G.  G.  78  ; 
Kenrick  v.  Clayton,  2  Bro.  C.  C.  214;  2  Dick,  685,  8.  C. ;  Lanadown  ▼.  EldeitoB»  8 
Yea.  626 ;  Tomkin  ▼.  Lethbridge,  9  Yes.  178 ;  Taylor  ▼.  Milner,  10  Yea.  446 ;  Weai«r- 
bead  ▼.  Blackburn,  2  Y.  dt  B.  128. 

(o)  9  Yea.  179.  (p)  Ttdcetiam  Bakery.  Melliah,  11  Yea.  79. 

Iq)  AnU,  Tol.  1,  658.  {qq)  Poole  v.  Manh,  7  Sim.  521. 

(r)  Ibib.  Cuiaon  v.  De  la  Zoueh,  1  Swanat  193. 
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It  i8  right  here  to  advert  to  the  distinction  in  practice  between  taking  a  de- 
murrer and  answer  off  the  file,  and  simply  over-ruling  the  demurrer,  thereby 
leaving  the  answer  on  the  file.  The  former  course  appears  to  be  the  one 
adopted  in  all  cases  where  there  has  been  an  irregularity  in  the  filing  of  the 
demurrer,  whether  it  be  accompanied  by  an  answer  or  not  {s)  The  coarse 
of  over-ruling  the  demurrer  is  adopted,  wherever  the  demurrer  has  been  pro- 
perly filed,  but  the  Court  is  of  opinion  that  it  is  insufficient,  or  that  it  has  been 
over-ruled  by  the  answer ;  a  demurrer  will  also  be  over-ruled  where  a  defend- 
ant, *after  filing  it,  omits  to  conform  to  some  of  the  rules  of  prac-  p  ^^  -. 
tice,  with  regard  to  setting  it  down,  &;c.,  which  will  be  presently  ^  J 

pointed  out.  This  distinction  affords  a  solution  to  the  difficulty,  which  appeanr 
to  have  divided  the  Court  of  Exchequer  in  Atkinson  v.  Hcmway^  {f)  in  wnich, 
as  has  been  stated,  the  defendant  had  answered  the  original  bill,  but  aflerwards, 
upon  its  being  amended,  had  demurred  to  the  whole  record,  and  the  Court 
were  nnanimous  in  the  opinion,  that  the  defendant  should  have  demurred  only 
to  that  part  of  the  bill  which  had  been  introduced  by  amendment,  but  were 
divided  upon  the.  question,  whether  the  defendant  should  have  moved  to  take 
the  demurrer  off  the  file,  or  should  have  set  it  down,  and  have  had  it  over- 
mled,  which  last  course,  there  can,  after  the  decision  in  Curzon  v.  Dt  la 
Zouch^  above  referred  to,  be  little  doubt  should  have  been  the  one  resorted  to; 
it  being  clear  that  the  demurrer  was  properly  filed  in  point  of  practice,  though, 
being  too  extensive  in  covering  that  part  of  the  bill  which  had  been  previously 
answered,  it  was  liable  to  be  over-ruled. 

It  may  be  noticed,  with  reference  to  this  part  of  the  subject,  that  where  a 
demurrer  has  been  taken  off  the  file  for  irregularity,  it  ceases  to  be  a  record  of 
the  Court,  and  the  defendant  may,  therefore,  put  in  a  plea,  or  another  demnrreir, 
(if  his  time  for  demurring  has  not  expired,)  as  if  no  demurrer  had  been  filed,  (u) 

It  is  to  be  observed,  however,  that  the  demurrer  is  not  taken  off  the  file  by 
the  mere  pronouncing  of  the  order,  but  that  it  mnst  actually  be  withdrawn  from 
the  file.  To  effect  this,  the  order  when  drawn  up  should  be  carried  to  the  clerk 
in  Court,  who  will  withdraw  the  demurrer  annexing  the  order  to  it  (x) 

After  the  demurrer  has  been  filed,  it  must  be  entered  with  the  registrar, 
which  is  done  by  the  defendant's  clerk  in  Court  leaving  a  note  with  the  regis- 
trar, and  paying  at  the  same  time  the  usual  fee.  (y)  Formerly,  a  certificate 
from  the  Six  Clerk,  of  the  demurrer  having  been  filed,  was  produced,  but  it 
has  of  late  years  been  dispensed  with,  (z) 

*A  demurrer  must  be  entered  within  eight  days  after  filingj  (a)  p  ^^o  n 
otherwise  it  will  be  over- ruled,  and  so  if  the  demurrer  be  accom-  L  J 

panied  by  a  plea,  or  answer,  or  both,  the  demurrer  and  plea  must  be  entered, 
or  they  will  be  over-ruled  of  course.  (6)  It  is  to  be  observed,  that  the  eight 
days  within  which  a  demurrer  must  be  entered  with  the  Register,  are  eight  da3r8 
oi  the  office  being  open ;  and,  therefore,  where  a  demurrer  was  filed  on  the  9th 
of  April,  and  on  the  12th  of  that  month  the  Registrar's  office  was  closed  for 
the  Easter  holidays,  and  was  not  re-opened  until  the  24th,  and  the  demurrer 
was  entered  on  the  26th,  the  Vice  Chancellor  held  that  the  demurrer  was 
entered  in  due  time,  (c) 

It  is  stated  that  a  severe  practiser,  upon  search  at  the  Reffistrar's  office,  find- 
ii^  no  entry  of  the  demurrer  there,  would  be  strictly  regular  in  taking  out  a 
si£p<ena  for  40s.  costs.  (</)    He  might,  also,  under  the  old  practice,  have  had 

(t)  n»d.  (/)  1  Cox.  860. 

(«)  Curt  V.  Boode,  1  8.  &  8.  21.  (x)  Ibid. 

(y)  Hmd.  213.  (2)  Ibid. 

(a)  Hind.  212. 

lb)  lb. ;  BMmet'c  Oiden,  77;  Jordan  v.  Sawkios,  3  Bro.  C.  C.  872.  V 

(e)  BnUoek  v.  Edingtoo,  1  Sim.  481.  (d)  BesoiM'sOnlei^  174;  1 T.  &  Y.  818 
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a  sobpcBoa  for  a  better  anewert  bat  under  the  new  orders  such  a  proceeding 
would  be  improper,  as  by  those  orders  the  time  allowed  to  a  defendant  for  pat- 
ling  in  his  answer  will  not  have  expired. 

After  a  demurrer  has  been  entered  with  the  Registrar,  either  party  may  have 
it  set  down  for  aigument.  This  is  done  by  leaving  a  petition  with  the  Lord 
•Chancellor's  secretary  for  an  order  to  set  down  the  demurrer.  No  deposit  is 
leqnisite.  When  the  petition  is  answered,  it  must  be  left  at  the  Registrar's 
office  for  the  order  to  be  drawn  up  and  passed,  and  when  it  has  been  passed 
and  entered,  it  must  be  served  upon  the  opposite  clerk  in  Court,  by  leaving  the 
eopy  and  showing  the  original  order  to  the  clerk  in  Court,  or  his  agenl»  at  his 
•eat  (e)  The  order  directs  the  demurrer  to  be  set  down  next  after  the  pleae 
and  demurrers  already  appointed,  but  that  the  same  is  to  be  set  down  in  four 
days,  or  else  the  order  is  to  be  of  no  effect.  (/)  The  service  of  this  order  upon 
r  *M  1  ^^  ^'^  ^^  Court  for  the  opposite  party,  must  take  place  at  least 
t-  J  two  days  ^before  the  day  appointed  for  hearing ;  (g)  and  as  by  a 

leoent  arrangement,  demurrers  are  put  into  the  paper  two  days  after  they  are 
ael  down,  the  party  servii^  the  demurrer  should  be  careful  that  the  order  is 
aenred,  immediately  after  the  setting  down.  (A) 

By  the  general  order  of  the  Court,  no  demurrer  is  to  be  set  down  for  hearing 
on  any  particular  day,  except  the  order  for  setting  down  the  same  be  brought 
to  the  Registrar  to  be  entered  at  least  two  days  before  the  day  appointed  for 
hearing  such  demurrer,  (i)  and  it  is  to  be  observed  that  in  general  the  Comt 
cannot  direct  a  demurrer  to  be  heard  at  an  earlier  day  than  the  one  appointed, 
although  it  may  advance  it  to  the  head  of  tlie  paper  on  that  day.  {k) 

In  cases,  however,  of  bills  for  injunction,  as  no  injunction  can  issue  pendiog 
a  demurrer,  (/)  the  Court  will,  upon  application,  where  the  matter  is  pressing 
Older  the  demurrer  to  be  argued  immediately  |  but  it  is  not  a  matter  of  course 
to  do  so,  and  where  there  l»d  been  considerable  delay  in  filing  the  bill,  which 
was  unaccounted  for,  the  Court  refused  to  advance  the  demurrer,  (m) 

If  the  defendant  put  in  a  demurrer  which  it  is  apprehended  will  hold  good, 
the  best  way  for  the  plaintiff,  if  he  intends  to  discontinue  the  suit,  is  to  moie 
and  obtain  an  order  to  dismiss  his  bill,  with  costs  to  be  taxed  by  a  Master, 
which  costs  being  paid  to  the  defendant,  there  is  an  end  of  the  suit  (n)  Bui  if 
the  plaintiff  thinks  he  has  sufficient  equity  in  his  case,  but  that  he  haa  not 
stated  it  in  the  most  favorable  manner  upon  his  bill,  he  may  apply  to  the  Court, 
either  by  motion  or  petition,  to  amend  his  bill,  on  payment  of  twenty  shillings 
oosts  $  (o)  this,  however,  must  be  done  before  the  demurrer  is  set  down  to  be 
argued,  otherwise  the  plaintiff  must  pay  the  defendant  the  costs  qf  the  demar- 
ler,  and  twenty  shillii^  besides,  before  he  can  amend,  {p)    These  costs,  as 

r  *flS  1  ^^  ^^^^  '^^  ^^^^  ^'^  usually  *fixed  at  five  pounds,  (q)  and 
I-  -J  where,  after  a  demurrer  had  been  set  down,  the  plaintiff  submitted, 

and  obtained  the  ordinary  order  to  amend  on  payment  of  twenty  shillings,  the 
Court,  upon  motion  by  the  defendant,  orderea  him  to  pay  the  additional  &fe 
ponnds.  (r) 

If  a  plaintiff  wishes  to  amend  his  bill  after  a  demurrer  has  been  set  down,  he 
must  obtain  leave  to  do  so  before  it  is  called  on  for  aigument ;  otherwise  he 


(0  Hind.  %\Z.  (/}  Hand.  18. 

(g)  1  Newl.  116.  (I)  1  8Dith*t  Ch.  P.  14S. 

(t)  Beamet't  Orden  ISO.  {k)  Anon.  1  Mad.  657. 

(!)  CottMDt  V.  Smith,  18  Yen.  IM.  (m)  Joiwf  v.  Taylor.  2  Mad.  181, 

n)  I  Htrr.  SIS.  fo)  Anie^  vol.  1,  624. 

(q) 


I' 


p)  1  Bar.  216.  (q)  Ante,  Mtupra. 

)  Anon.  •  Ysi.  221.   Th«s  costo  will  now,  undtr  Old.  xzxii.,  (1828)  be  Uzod 
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wffl  not  be  permitted  to  do  bo.  In  Hohne$  ▼•  Waring^  {9)  however,  the  Court 
iA  Exeheqaer,  in  a  clear  ease  of  omission  hj  orersighti  made  an  order  that  the 
I^intiff  might  have  liber^  to  amend,  aAer  the  demurrer  had  heen  opened,  bat 
cm  making  the  order  the  Lord  Chief  Baron  (Richards)  required  that  it  should  be 
entered  as  part  of  the  order  that  the  permission  had  been  siven  upon  the  Court 
being  informed  by  counsel  that  the  omission  in  the  bill  had  been  the  consequenee 
of  a  mere  mistake.  The  plaintiff  was  of  course  ordered  to  pay  the  costs  of  the 
demurrer. 

In  general  a  demurrer  is  set  down  for  aiguraent  by  the  plaintiff,  but  if  the 

£aniuff  does  not  think  proper  to  do  so,  the  defendant  may,  and  ought  to  set  it 
wn  himself,  otherwise  he  will  not  be  in  a  situation  to  have  the  bifi  dismissed 
for  want  of  prosecution  till  the  demurrer  has  been  disposed  of.  U)  In  injune- 
tion  cases,  also,  it  may  be  necessary  for  the  defendant  to  set  the  aemnrrer  down 
for  argument  himself  |  for,  by  the  10th  of  Lord  Brougham's  Orders,  (ti)  if  the 
demurrer  is  not  filed  before  the  expiration  of  eight  days  from  appearance,  the 
plaintiff  may  obtain  a  common  injunction  upon  motion,  as  of  course,  and  in 
diat  case,  if  a  demurrer  should  be  filed  after  the  injunction  has  been  issned,  the 
defendant  must  himself  take  the  necessary  steps  to  get  it  allowed.  In  injune- 
tion  cases,  however,  care  should  be  taken  to  file  the  demmner  before  the  ei|^l 
days  have  expired. 

After  a  demurrer  has  been  set  down,  the  defendant  may,  by  motion,  obtain 
an  order  to  withdraw  it  on  payment  of  costs,  to  be  taxed  by  a  Master,  (or) 

*When  a  demurrer  is  called  on  for  hearing,  if  either  party  omits  ^  ^^  ^ 
to  appear,  it  will  be  struck  out  of  the  paper  of  demurrers,  unless  ^  ^ 

the  other  side  produces  an  affidavit  of  service  of  the  order  to  set  it  down  either 
npon  the  party  appearing,  by  the  party  setting  it  down,  or,  where  it  has  been 
set  down  by  the  party  appearing,  upon  the  clerk  in  Court  of  the  other  side. 
Where  a  demurrer  has  been  struck  out  of  the  paper  a  fresh  order  must  be  ob- 
tained for  setting  it  down,  which  may  be  had  either  upon  petition  or  motion,  (y) 

If  the  party  appearing  is  tlie  plaintiff,  the  demurrer  is  not  necessarily  over- 
ruled ;  he  must  be  heara  in  support  of  the  bill,  the  affidavit  of  service«iot  autho- 
rizing the  Court,  in  the  absence  of  the  defendant,  to  over-rule  the  demurrer,, 
but  to  hear  the  plaintiff,  {z)  But  where  the  defendant  appears,  and  the  plain- 
tiff does  not,  the  defendant,  on  producing  an  affidavit  of  service,  may  have  the 
demurrer  allowed  with  costs,  {d) 

The  usual  course  of  proceeaing  when  the  demurrer  comes  on  for  hearing,  and 
all  parties  appear,  is,  generally,  for  the  junior  counsel  for  the  party  setting  the 
demurrer  down  for  aigument  to  open  the  pleadings,  after  which  the  counsel  in 
support  of  the  demurrer  are  heaid,  and  next  the  plaintiff's  counsel,  and  then 
the  leading  counsel  for  the  demurring  party  replies.  In  hearing  a  demurrer,  the 
alignment  is  strictly  confined  to  the  case  appearing  upon  the  record,  and  for  the 
purposes  of  the  argument,  the  matters  of  fact  stated  in  the  bill  are  admitted  to 
be  true.  (6) 

After  a  demurrer  has  been  called  on  for  hearing,  the  Court  will  not  in  general 
allow  the  plaintiff,  at  his  own  suggestion,  to  amend  his  biU,  unless  by  consent 
of  the  defendant,  though,  as  we  have  seen,  such  a  proceeding  was  permitted  by 
the  Court  of  Exchequer  in  a  cause  where  a  mistake  had  b^n  made  in  the  biU 
by  mere  inadvertence  or  oversight,  upon  payment  of  the  costs,  (c) 


(•)  8  Price  604. 

(J)  Done  T.  Allen,  1  Dick.  66 ;  Anon.  %  Ves.  Jan.  387. 

(«)  Ofden,  1833»  x.  (x)  Downet  v.  E.  L  Comp.  6  Yes.  686. 

Cy)  Tobon  t.  Lord  PitzwiUisB,  4  Mad.  403. 

(«)  Penfold  ▼.  RamibottoiD,  1  Swanit.  662. 

(a)  Jenningi  ▼.  Peerce,  1  Vee.  J.  447.  (p)  Vide  OttUp  p.  80. 

(e)  Hotmee  v.  Wiring,  ubi  iup^a. 
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r  *87  1  f  ^^^ro  li  ^  appeared  upon  the  hearing  of  a  demttrrer  to  the 
^  -I  whole  bill  that  the  defeadaat  ia  entitled  to  demur  to  some  part 

only,  the  Goart  has  permitted  the  demurrer  to  be  amended,  so  as  to  confine  it 
to  the  parts  to  \i4iich  the  defendant  has  a  right  to  demur  $  (c)  in  such  cases, 
however,  the  most  usual  course  is  to  over-rule  the  demurrer,  and  to  give  the 
defendant  leave  to  put  in  a  new  demurrer  to  such  part  of  the  bill  as  may  be 
advised. 

It  has  been  before  stated,  that  when  a  demurrer  comes  on  for  argument,  the 
plaintiff  may  assign  a  new  cause  of  demurrer,  ore  tenuis  different  from  that 
stated  on  the  record,  and  the  rules  which  resulate  this  proceeding  have  been 
pointed  out ;  the  consequence  of  this  mode  of  demurring,  so  far  as  regards  the 
costs,  will  be  discussed  in  a  future  section.  It  is,  however,  to  be  observed 
here,  that  a  defendant  cannot  demur,  ore  te^fiuSj  unless  there  is  a  demurrer  oa 
the  record ;  and  that,  upon  this  ground,  where  a  defendant  had  pleaded,  and, 
upon  the  plea  being  over-ruled,  offered  to  demur  ore  lenue^  for  want  of  parties, 
he  was  not  permitted  to  do  so.  (</) 

A  defendant  also  cannot  demur  ore  tentie  for  the  same  cause  that  has  been 
expressed  in  the  demurrer,  on  record,  and  over-ruled,  {e)  nor  can  he  after  a 
demurrer  to  the  whole  bill,  demur  ore  tenua  as  to  part  (f) 

It  seems,  however,  that  afler  a  demurrer  to  part  of  the  bill, 
niledy  the  defendant  may  demur  ore  terms  to  the  same  part,  {g) 


has  been  over* 


SECTION  V. 

Of  the  Effect  of  allowing  Demurrers, 

Strictly^speaking,  upon  a  demurrer  to  the  whole  bill  being  allowed,  the  bill 
r  *88  "I  ^'  ^^^  ^^  Court,  and  no  subsequent  proceeding  *can  be  taken  in 
^  -I  the  cause,  (a)    There  are  cases,  however,  in  which  the  Court  has 

afterwards  permitted  an  amendment  of  the  bill  to  be  made,  (b)  and  it  seems 
that,  even  aAer  a  bill  has  been  dismissed  by  order,  it  has  been  considered  in 
the  discretion  of  the  Court  to  set  the  case  on  foot  again,  (c)  The  instances  in 
which  this  has  been  done,  however,  are  very  rare  :  the  only  cases,  indeed,  that 
occur  in  the  books,  in  which  an  amendment  of  the  bill  has  been  permitted  after 
a  demurrer,  are  those  of  Lord  Coningsby  v.  Sir  Joseph  Jekyll^  and  lAoyd  ▼. 
Loaring^  above  referred  to.  With  respect  to  the  first  of  these  q^ses,  being  a 
decision  of  the  Duchy  Court  only,  it  can  scarcely  be  considered  of  sufficient 
authority  to  over-rule  the  decisions  of  the  Court  of  Chancery,  which  have  been 
before  noticed  ^  and,  with  respect  to  the  latter,  it  is  to  be  observed,  that  the 
motion  upon  which  it  was  founded  was  made  in  consequence  of  the  intimation 
fiven  by  Lord  Eldon,  at  the  original  argument  of  the  demurrer,  that  he  would, 
if  asked,  give  the  plaintiffs  leave  to  amend ;  so  that,  in  fact,  the  order  can  only 
be  considered  as  part  of  the  order  made  at  the  hearing  of  the  demurrer.     It 

r         — ■ 

(e)  Glegg  Y.  Legh,  4  Mtd.  193. 

(a)  Dordant  ▼.  Redman,  1  Vem.  78 ;  Hook  v.  DormaD,  I  8.  &  8.  237. 

(e)  Bowman  v.  Lygon,  1  Anat.  I. 

(/)  Vide  Sliepheid  v.  Lloyd,  3  Y.  db  J.  490. 

(g)  CroQchT.  Hickeo,  I  Keen.  385;  ante  73. 

(a)  Smith  ▼.  Baraea,  I  Dick.  67;  Watkinav.  Buah,  3  Dic^.  701. 

lb)  Lord  Coningaby  ▼.  Sir  J.  Jekyll,  3  P.  Wma.  300 ;  Lloyd  v.  Loaring,  0  Yea.  779L 

(e)  Par  Lord  Eldon,  in  Baker  v.  MeUiab,  U  Yea.  68,  73. 


OP  TBB  SFySCT  OF  ALLOWING  BBMURBXBB.  58. 

may,  therefore,  be  considered*  as  a  positive  rule  of  the  Court,  liable  to  scarcely 
any  exception,  that,  after  a  demurrer  has  been  allowed,  the  case  is  entirely  out 
of  Court.  The  consequence  of  this  is,  that  any  order  made  subsequently  in 
the  cause  will  be  irregular ;  and  in  Watkins  v.  Bush^  {d)  Lord  Kenyon,  M.  R., 
said  that  when,  after  a  demurrer  had  been  allowed,  the  plaintiff  amended  his. 
bill,  the  course  the  defendant  should  have  taken,  (if  any  were  necessary^ 
shoold  have  been  to  apply  to  dischaige  the  order  to  amend,  for  irregularity.  It 
is  to  be  noticed  that,  to  the  above  case,  Mr.  Dickens  has  add^  a  query: — *  as 
the  cause  is  out  of  Court,  how  could  he  apply?'  and  suggests  whether  it 
would  not  be  more  advisable  for  the  defendant  not  to  pay  the  least  regard  to 
any  step  the  plaintiff  might  take,  and  leave  it  to  the  plaintiff  to  justify  any 
unwarrantable  measure  he  might  adopt  to  compel  the  defendant  ^  ^  ^^gg  -■ 
pay  obedience ;  and  there  can  be  no  doubt  that  the  defendant  ^  -■ 

might,  if  he  pleased,  act  in  conformity  with  that  suggestion.  Still  a  party 
might  be  unwilling  to  expose  himself  to  the  consequences  of  resisting  the  pro- 
cess of  the  Court,  which  might  issue  upon  the  amended  bill,  even  though  he 
were  certain  that  he  might  ultimately  set  it  aside,  and  compel  the  plaintiff  to  pay 
him  his  costs  ^  and  it  would  be  very  adverse  to  the  principles  upon  which  the 
Court  aisually  acts,  if  they  were  to  deny  a  defendant,  so  circumstanced,  the 
opportunity  of  taking  other  measures  to  get  rid  of  the  irregular  proceedings. 

It  is  to  be  observed  that  in  Watkins  v.  Bnsh^  (e)  the  defendant  did  not  apply 
by  motion  to  discharge  the  order  to  amend,  but  he  took  the  course  of  demur- 
ring to  the  amended  bill,  by  which  the  Master  of  the  Rolls  held  he  had  waived 
the  irregularity,  and  the  demurrer  was  over-ruled. 

Bat  although,  afWr  a  demurrer  has  been  allowed,  the  bill  is  out  of  court,  and 
no  order  can  be  subsequently  made  in  the  cause,  the  Coufl  will  in  some  cases, 
where  it  sees  that  the  defect  pointed  out  by  the  demurrer  can  be  remedied  by 
amendment,  and  substantial  justice  requires  it,  make  a  special  order,  at  the 
hearing  of  the  demurrer,  adapted  to  the  circumstances  of  the  case.  (/)  Thus, 
where  the  demurrer  is  allowed  on  the  ground  of  want  of  parties,  the  Court 
generally  fives  the  plaintiff  leave  to  amend  his  bill,  by  adding  parties  as  he 
may  be  advised,  (g) 

An  opinion  appears  to  have  been  prevalent  in  the  profession  that,  upon  an 
objection  to  a  bill  for  want  of  parties  being  allowed,  it  is  obligatory  upon  the 
Court  to  give  permission  to  the  plaintiff  to  amend  his  bill.  In  a  recent  case, 
however,  before  Lord  Cottenham,  C«,  the  role  has  been  materially  qualified.  (A) 
The  case  came  before  his  Lordship,  on  appeal  from  a  decision  of  the  Master 
of  the  Rolls,  (Lord  Langdale,^  who,  upon  allowing  a  demurrer  for  want  of 
parties,  refused  to  give  the  plaintiff  leave  to  amend  his  bill,  by  adding  the 
Deeessary  parties ;  his  Lordship,  on  dismissing  the  appeal,  said,  that  *  when  it 
is  said  *that  a  bill  is  never  dismissed  for  want  of  parties,  nothing  ^  ^^^  -. 
more  is  meant,  than  that  a  plaintiff,  who  would  be  entitled  to  relief  ^  -■ 

if  proper  parties  were  before  the  Court,  shall  not  have  his  bill  dismissed  for 
want  of  them,  but  shall  have  an  opportunity  afforded  of  bringimr  them  before 
the  Court :  but  if,  at  the  hearing,  the  Court  sees  that  the  plaintiff  can  have  no 
relief  under  any  circumstances,  is  it  bound  to  let  the  cause  stand  over,  in  order 
that  the  plaintiff  may  add  parties  to  so  hopeless  a  record  ?  There  must  be  a  dis-p 
cretion  in  the  Court,  and  the  cases  of  Lowe  v.  Fairlie,  (i)  and  Lewis  v.  6m- 
tU,  {k)  prove  that  such  discretion  exists.  I  think  that  the  Master  of  the  Rolls 
piopeny  in  this  case  refused  permission  to  amend.     I  am  of  opinion  that  this 


Dick.  701.  (e)  3  Didc.  701. 

AntCf  vol.  1,  631.  (g)  AnUt  voL  1,  tB8. 

Tyler  v.  Bell,  3  M.  &  C.  89.  Ti)  3  Mad.  101. 
Cited  3  M.  dt  Crmg.  111. 
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hill  is  clearly  defectiye  for  want  of  parties ;  and  tliat  the  ease  stated  is  such  as 
to  make  it  impossible  to  obtain  any  relief  upon  this  bill  against  the  defendants 
to  the  bill,  and  that  the  plaintiff  ought,  therefore,  not  to  have  leave  to  amend.* 

It  is  to  be  observed  that  the  practice  of  giving  the  plaintiff  leave  to  amend 
bis  bill,  upon  allowing  a  demurrer,  is  not  confined  to  cases  where  there  is  a 
defect  of  parties.  The  Court  has  exercised  its  discretion  in  this  respect  in 
many  other  instaaees,  and  in  a  case  in  Ireland,  (m)  Sir  Anthony  Hart  gave  the 
plaintiff  permission  to  amend  after  a  demurrer  for  multifariousness  f  which  goes 
to  ihe  whole  bilH  had  been  allowed,  upon  a  specia)  case  bein^  maae,  showing 
that  the  muitifanous  part  could  be  separated,  and  was  not  mixed  up  with  the 
rest  of  the  record. 

It  frequently  happens  that  when  a  demurrer  for  want  of  parties  is  allowed, 
the  Court,  instead  of  confining  its  permission  to  amend  to  a  mere  addition  of 
parties,  will,  upon  the  plaintin's  application,  give  the  plaintiff  general  leave  to 
make  such  amendments  as  he  may  be  advised,  (n) 

It  has  been  before  stated  that  the  amendment  of  a  bill,  in  pursuance  of  an 
order  made  upon  the  hearing  of  a  demurrer,  will  not  preclude  a  plaintiff  from 
making  one  amendment  after  answer  under  the  13th  order  upon  motion  of 
course,  (o) 

r-  _.  -^  *Although  the  effect  of  allowing  a  demurrer  to  the  whole  bill  b 
^  -'to  put  the  cause  out  of  Court,  the  allowance  of  a  partial  demnrrer 

is  not  attended  with  such  a  consequence.  The  bill,  or  that  part  of  it  which  was 
not  covered  by  the  demurrer,  still  remains  in  Court,  and  the  plaintiff  may  obtain 
an  order  to  amend  or  to  refer  the  answer  upon  exceptions,  or  adopt  any  other 
proceedings  in  the  cause,  in  the  same  manner  that  be  might  have  done  had  there 
been  no  demurrer,  {p) 

A  demurrer  being  frequently  on  matter  of  form  is  not,  in  general,  a  bar  to  a 
new  bill ;  but  if  the  Court,  on  demurrer,  has  clearly  decided  upon  the  merits 
of  the  question  between  the  parties,  the  decision  may  be  pleaded  in  another 
suit  {q) 


By  an  order  of  the  21st  July,  1810,  the  costs  on  allowing  a  demurrer  to  be 
paid  by  the  plaintiff  to  the  defendant,  were  £xed  at  5i!.,  (r)  and  the  parties  were 
UAble,  under  another  order  of  the  6th  February,  1794,  to  such  further  costs  at 
the  Court  thought  fit  to  award,  {a)  and  there  have  been  several  instances  in 
which  the  Court  has  given  further  costs  under  that  order,  (/)  though  the  practiee 
of  ffiving  them  was  never  adopted  as  a  rule,  in  all  cases,  till  the  promulgation 
of  Lord  Lyndhurst's  orders,  (t4)  by  which  it  has  been  provided  that,  upon  tho 
allowance  of  any  plea  or  demurrer^  the  plaintiff  or  plaintiffs  shall  pay  to  the 
defendants  the  taxed  costs  thereof,  and  when  such  demurrer  is  to  the  whole  biU 
then  the  further  taxed  costs  of  the  suit  also ;  nnless  the  Court  shall  think  fit  to 
make  otiier  order  to  the  contrary. 

The  consequence  of  this  order  is,  that  where  a  demurrer  to  the  whole  bill  ia 
allowed,  the  plaintiff  must  pay  the  taxed  costs  of  the  demuner  and  of  the  8iiit» 
unless  the  Court  makes  a  special  ordw  to  the  oontrary. 

(m)  Johnstone  ▼.  ADthony,  2  MolL  873. 

(n)  Newton  ▼.  Lord  Egmont,  4  Sim.  586 ;  anUp  yo\,  I,  p.  886. 

(o)  AnU,  vol.  1,  p.  638.  (/»}  LatA  Red.  175. 

(q)  IWd.  . 

(r)  Beunes's  Ord.  320 ;  Beames  on  Goete,  823. 

(<)  Beaiiie8*8  Ord.  456.  (t)  Beames  on  Coeti*  238. 

(tt)  Ord.  1828, 
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With  respect  to  the  costs  of  demurring  ore  tenus^  the  old  role  of  the  Court 
was,  that  if  any  case  of  demurrer  should  arise  more  than  was  particularly  alleged, 
yet  the  defendant  ^should  pay  the  ordinary  costs  of  over-ruling  a  p  ^^go  ~i 
demurrerf  if  those  cases  which  were  particularly  alleged  were  dis-  ^  -' 

allowedf  although  the  bill,  in  respect  of  that  particular  so  newly  alleged,  shall 
be  dismissed  by  the  Court,  (x) 

In  Tourtmi  y.  Flower^  (y)  however,  the  demurrer  appears  to  have  been  al- 
lowed wUhout  C09t8,  ^^  because  the  demurrer  on  record  was  an  ill  one,  and  the 
plaiDtiffs  were  not  to  blame  to  aiffue  it ;"  but  then  it  was  said  that  neither  ought 
the  plaintiffs  to  hare  costs  of  a  bui  appearing  to  be  ill,  and  to  want  parties  ;  and, 
in  a  note  by  the  reporter,  it  is  added  that  what  is  said  in  DurdarU  v.  Bedman,  {z) 
that  costs  ought  to  be  paid  for  a  new  demurrer,  insisted  on  at  the  bar,  ore  tenue^ 
is  not  now  the  practice  ;  and  in  tills  last  statement  most  of  the  books  of  prac- 
tioe  agree,  (a)  In  a  recent  case,  however,  (b)  Lord  Eldon  stated  the  practice  to 
be,  that  <*  if  a  defendant  cannot  sustain  the  demurrer  on  the  record  he  is  entided 
to  demur  ore  tenue  ;  hut^  availing  himself  of  that  rights  he  must  pay  the  costs 
^  the  demurrer  on  the  record;     and  this  appears  to  be  the  present  rule,  (c) 

In  general,  however,  where  ihe  demurrer,  ore  tenusy  has  been  allowed  on  the 
ffToand  of  want  of  parties,  and  the  Court  has  given  the  plaintiff  leave  to  amend 
his  bill  by  adding  parties,  the  practice  has  been  Hot  to  compel  him  to  pay  the 
coets  of  the  demurrer ;  {i)  and  where  in  such  cases  the  plaintin,  instead  of  taking 
leaye  to  amend  by  adding  parties,  has  asked  for  and  obtained  leave  to  amend  his 
bOl  generally,  the  course  of  the  Court  appears  to  be  to  make  him  liable  to  the 
costs  of  the  demurrer,  (e)  The  rule,  however,  with  respect  *to  ^  ^^  -^ 
costs  upon  such  occasions,  is  not  imperative,  and  the  Court  has  a  ^  -' 

discretionary  power ;  and,  therefore,  where  the  Vice  Chancellor,  upon  allowing 
a  demurrer  ore  tenus^  for  want  of  parties,  ordered  the  defendant  to  pay  the  costs 
of  the  demurrer  on  the  record,  although  he  had  given  the  plaintiff  leave  to  amend 
his  bin  £enerally.  Lord  Cottenham  refused  to  make  any  alteration  in  the  order ; 
his  LoroBhip  being  of  opinion,  that  as  the  31st  order  was  imperative,  unless  the 
Court  thought  fit  to  make  an  order  to  the  contrary,  and  as  the  Vice  Chancellor 
had  not  thought  fit  to  moke  use  of  the  discretion  given  him  by  the  order,  he 
(the  Lord  Chwcellor)  could  not  interfere.  (/) 


M  Dmdant  t.  Redmsn,  1  Vem.  78 ;  Beames's  Orders,  174. 


8  P.  Wms.  371 ;  vide  eiiam  Broderip  t.  PhiUipB,  1  Vem.  78.  n. ;  Ed.  Baitfaby. 
Wood  V.  Thomp80D»  %  Dkk.  510. 

(z)  1  Vem.  78. 

(a)  Tide  Prac  Beg.  163 ;  Cun  Cane  306 ;  1  Prax.  Akz.  16,'  486 ;  Beames'a  Ordeis 
]74»  n.  39. 

) 
Morttmer  t.  Fnuwr,  2  M.  dt  Ciaig,  173. 


fb)  Attorney  General  ▼.  Brown,  1^  Bwanet  366.  888. 
{e)  Morttmei  t.  Fnw 
(d)  Ante,  ▼.  1,  386. 


(e)  lb.  It  is  to  be  obaerred,  tliat  this  practice  ia  not  inooDaistent  with  the  general  mle 
iboTo  laid  down,  that  a  defendant  demurring  ore  teniut  muat  pay  the  coets  on  the  record.  If 
the  plaintiiS'  on  such  occasion,  instead  of  si2>mitting  to  have  his  bill  dismissed,  as  most  be 
the  case  upon  the  allowance  of  the  demurrer,  unless  it  is  accompanied  with  a  permission  to 
amend  by  addnig  parties,  takes  the  benefit  of  such  permission,  it  is  but  fui  that  he  should 
lose  his  fight  to  the  costs  of  a  proceeding  by  which  in  fact  he  is  benefitted,  for  there  can  be  no 
doubly  that  it  is  in  general  an  advantage  to  a  plaintiffto  have  a  deiect  of  thai  nature  pointed 
out  in  an  early  stage  of  the  causey  so  that  he  may  remedy  it,  before  it  comes  on  for  heazing. 
And  so  ](  afier  a  demurrer  for  want  of  parties  allowed,  the  plaintiff  asks  for  and  obtains 
leanre  to  amend  further  than  by  adding  parties,  it  is  only  right  that  he  should  pay  the  costs 
of  a  proceeding  which  has'had  the  effect  of  directing  his  attention  to  the  defects  in  his  r»- 
eori,  and  has  given  him  an  opportunity  of  remedying  them  without  his  incurring  the  ezpensea 
of  a  separate  ai^lication  for  that  purpose. 

(/}  Mortimer  v.  Fraser,  ubi  sup. 
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Where  a  demurrer  to  a  bill  is  allowed,  and  aderwarda  the  order  allowing  it 
is,  upon  re-argument,  reversed,  the  defendant,  if  he  has  received  the  costs  from 
the  plaintiff,  will  be  ordered  to  refund  them,  upon  application  by  the  plaintiff^  (jg) 
and  so  if  a  demurrer  has  been  over-ruled,  and  the  order  is  reversed  upon  re- 
hearing, the  plaintiff,  if  he  has  received  costs  from  the  defendant,  must  refund 
them. 


SECTION  VI. 
Of  the  Effect  of  over-ruling  Demurrers, 

A  demurrer  being  a  mute  thing  cannot,  like  a  plea,  be  ordered  to  stand  for  an 
answer,  (h) 

After  a  demurrer  to  the  whole  bill  has  been  over-ruled,  a  secotid  demurrer  to 
r  *04  1  ^^^  ^^^^  extent  cannot  be  allowed,  for  it  *would  be  in  effect  to 
^  -^  rehear  the  case  on  the  first  demurrer  $  as,  on  argument  of  a  demur- 

rer, any  cause  of  demurrer,  though  not  shewn  in  the  demurrer  as  filed,  may  be 
alleged  at  the  bar,  and  if  good  will  support  the  demurrer,  (a)  A  demurrer, 
however,  of  a  less  extensive  nature,  may,  in  some  cases,  be  put  in  $  and  in 
Devonsher  v.  Newenham^  {b)  which  has  already  been  repeatedly  referred  to, 
where  the  substance  of  a  demurrer  was  good,  but  was  informally  pleaded,  so 
that  the  demurrer  was  over-ruled.  Lord  Redesdale  gave  the  defendant  liberty  to 
take  it  off  the  file,  and  to  demur  again,  as  he  should  be  advised,  on  payment  of 
costs.  In  Glegg  v.  Legh^  (c)  where  a  demurrer  was  put  in  to  the  whole  bill, 
the  Court  allowed  the  defendant  to  amend  it  so  as  to  make  it  less  extensive. 

And  in  TTirope  v.  Macauley^  (a)  where  a  bill  was  filed  for  a  discovery  and 
for  a  commission  to  examine  witnesses  abroad,  to  which  a  demurrer  was  put  in, 
the  Court  being  of  opinion,  that  the  plaintiff  was  entitled  to  the  commission, 
although,  under  the  circumstances,  the  defendant  could  not  be  compelled  to  make 
the  discovery  required,  permitted  the  defendant  to  amend  his  demurrer,  and  to 
limit  it  only  to  the  discovery. 

A  second  demurrer,  however,  though  less  extended  than  the  first,  cannot, 
after  the  first  demurrer  has  been  over-ruled,  be  put  in  without  leave  of  the  Court; 
but  the  case  is  different  where  the  first  has  been  taken  off  the  file  for  irregu- 
larity, (e)  This  leave  is  generally  granted,  upon  hearing  the  first  demurrer,  but 
it  has  been  permitted  upon  a  subsequent  application  by  motion. 

But  although  a  defendant  cannot,  after  the  Court  has  over-ruled  his  demurrer 
to  the  whole  bill,  again  avail  himself  of  the  same  method  of  defence,  yet,  as  it 
sometimes  happens,  that  a  bill  which,  if  all  the  parts  of  the  case  were  disclosed, 
would  be  open  to  a  demurrer,  is  so  artfully  drawn  as  to  avoid  shewing  upon  the 
face  of  it  any  ground  for  demurring,  the  defendant  may  in  such  case  make  the 
r  *05  1  ^^^  defence  by  plea,  stating  the  *facts  which  are  necessary  to  bring 
L  -'the  case  truly  before  the  Court.  {/)    As  it  is,  however,  the  rule  of 

the  Court,  not  to  allow  two  dilatories  without  leave,  or,  in  other  words,  as  the 
defendant  is  only  permitted  to  delay  his  answer  by  plea  or  demurrer,  without 
leave  of  the  Court,  once,  he  must,  previously  to  filing  his  plea,  obtain  the  leave 
of  the  Court  to  do  so,  otherwise  his  plea  may  be  taken  off  the  file,  (g) 

«0mmm^  !■   I  ■■■■■■  ■  ^  —  a      II   M       ^*    ^B^— M— ■!  ■    ■  ■  ■    iM  I        I  ■■    ■  ■■  ■»      I  ■■  ■  ■       I  ^t^^mt^^,^^^^^^ 

(g)  Oatt  ▼.  Cbapman,  1  Veiu  642,  2  Veiu  100.  8.  C. ;  1  Dick.  148.  8.  C. 
(A)  Anon.  3  Atk.  530.  (a)  Lord  Red.  176. 


b)  %  Sch.  dc  Lef.  199.  (e)  4  Mad.  207. 

6  Mad.  218.  (e)  Anie^  p.  81. 

(/}  Ld.  Rfld.  176.  (g)  Rowley  ▼.  Eccle%  1  8.  &  8.  612. 


i» 
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From  what  has  been  said,  it  results,  that,  aAer  a  demurrer  to  the  whole  bill 
has  been  over-ruled,  the  defendant,  unless  he  obtains  leave  to  put  in  a' demurrer 
of  a  less  extended  nature,  or  a  plea  eiUier  to  .the  whole  bill  or  to  some  part  of 
iti  must  put  in  a  full  answer.  If  he  does  nfbt  do  so  within  the  ordinary  time 
allowed  by  the  Court,  after  appearance,  for  putting  in  an  answer,  the  ordinary 
process  of  contempt  issues  to  compel  aiv  answer,  as  in  other  cases.  He  may, 
however,  if  the  time  for  answering  be  expired  before  his  demurrer  has  been 
decided  upon,  obtain  an  order  for  further  time  to  put  in  his  answer.  And  it 
seems  that  the  defendant,  at  the  time  of  the  demurrer  being  over-ruled,  is  enti- 
tled to  apply  to  the  Court  for  time  to  answer,  and  that  the  Court  will,  in  order 
to  protect  him  against  an  attachment,  to  which  he  might  be  liable,  if  he  were  to 
wait  till  he  could  obtain  an  order  for  time  in  the  usual  course,  grant  such  time 
as  it  shall  think  proper,  {h)  If  a  defendant  omits  to  ask  for  time,  and  the 
demurrer  is  over-ruled,  he  may  do  so  aAerwards,  but  it  must  be  by  special 
application ;  (»)  he  must,  therefore,  make  his  application  to  a  Master,  as  directed 
by  the  3  &  4  W.  4,  c  94,  s.  13,  and  not  to  the  Court. 

Where  a  demurrer  is  not  to  the  whole  bill,  but  is  accompanied  by  an  answer, 
the  plaintiff,  after  the  demurrer  is  over-ruled,  if  he  wishes  for  a  further  answer, 
must  except  to  the  answer  for  insufficiency ;  and,  therefore,  the  defendant  need 
not  put  in  any  answer  till  after  the  plaintiff  has  taken  exceptions  to  the  answer 
already  put  in,  and  such  exceptions  have  either  been  allowed  or  submitted 
to.  rib)  We  have  seen  before,  that  the  ^plaintiff  ought  not  to  except  r-  ^^g^  -^ 
to  the  answer  till  the  demurrer  has  been  decided  upon.  (0 

In  an  injunction  suit,  a  common  injunction  wiU  be  granted  of  course  upon  a 
demurrer  to  the  bill  being  over-ruled ;  (m)  but  it  can  only  issue  upon  motion  $ 
and  it  was  formerly  held,  that  such  motion  must  be  made  according  to  the  usual 
course  of  the  Court,  that  is,  on  any  day  in  term  time,  or  on  a  seal  day  out  of 
term ;  so  that,  where  a  demurrer  was  over-ruled  upon  hearing  out  of  term,  the 
plaintiff  had  to  wait  until  the  next  seal,  before  he  could  obtain  his  injunc- 
tion, (n)  The  practice,  however,  now  is,  that  the  common  injunction  may  be 
moved  for  on  any  day  of  the  Court's  sitting,  whether  in  term  or  out  of  term. 

By  the  32d  of  Lord  Lyndhurst's  Orders,  it  is  orderedf  that  upon  the  over- 
ruling of  any  plea  or  demurrer,  the  defendant  or  defendants  shall  pay  to  the 
plaintiff  or  plaintiffs  the  taxed  costs  occasioned  thereby,  unless  the  Court  shall 
make  other  order  to  the  contrary,  (o) 


•CHAPTER  XHL  [     'W     ] 

Or  Pleas. 

Sbct.  I. — Cf  the  general  Nature  of  Pleas. 

A  DBinntBBR  has  been  mentioned  to  be  the  proper  mode  of  defence  to  a  bill, 
when  any  objection  is  apparent  upon  the  bill  itself,  either  from  matter  contained 
in  it,  or  from  defect  in  its  frame,  or  in  the  case  made  by  it.     When  an  objec- 


i: 


A)  Trim  ▼.  Bikar,  1  T.  dc  R.  253.  (t)  lb. 

Ik)  ColM  V.  Turoer,  Danb.  123.  (n  Ante^  p.  77. 

(m)  Rashldgb  v.  Bailer,  1  Dick.  153,  aiid  Mad.  dc  GeU.  tt99,  n.  a. 
(n)  Claagbton  ▼.  Hadwell,  Mad.  d&  Geld.  299. 
(o)  Oidrn,  1828.  uiiL 


tion  to  thf  bin  is  not  appaient  on  the  bill  itself,  if  the  defandsnt  means  to  take 
advantage  of  it,  he  nrast  shew  to  the  Court  the  matter  which  creates  the  objee- 
tion,  eiSier  by  answer  or  by  plea,  which  has  been  described  as  «*  a  special 
answer,  shewing  or  relying  upon  one  or  more  things  as  a  canse  why  the  soit 
should  be  either  dismissed,  d<4ayed,  or  barred* "(a) 

The  proper  defence  for  a  plea  is,  such  as  reduces  the  cause,  or  some  pnt  of 
it,  to  a  single  point,  and  from  thence  creates  a  bar  to  the  suit,  or  to  the  part  of 
it  to  which  the  bill  applies,  (b)  It  is  not,  howcTcr,  necessary  that  it  stioald 
consist  of  a  single  fact,  for  though  a  defence  offered  by  way  of  plea,  consists  of 
a  great  variety  of  circumstances,  yet,  if  they  all  tend  to  one  point,  tfiey  wHl  be 
gw)d.  (c) 

In  general,  a  plea  relies  upon  matters  not  apparent  upon  the  bill ;  and  in  most 
cases  It  is  a  rule,  that  where  a  defendant  insists  upon  matter  by  plea  which  is 
apparent  upon  the  face  of  the  bill,  and  might  be  taken  advantage  of  by  demor- 
rer,  the  plea  will  not  hold,  {d)  This  rule,  however,  as  will  be  seen  presently, 
is  in  some  cases  liable  to  exception. 

r  *08  1  ^^^^  ^  pl^  merely  states  matter  not  apparent  upon  the  *bill, 
I-  -I  and  relies  upon  the  effect  of  such  matter  as  a  bar  to  the  pkdntiff's 

claim,  it  is  called  an  (affirmative  plea.  Such  pleas  usually  proceed  upon  the 
ground  that,  admitting  the  case  stated  by  the  bill  to  be  true,  the  matter  suggested 
by  the  plea  affords  a  sufficient  reason  why  the  plaintiff  should  not  have  the 
relief  he  prays,  or  the  discovery  which  he  seeks  |  and,  when  they  are  pat  in, 
the  Court,  in  order  to  save  expense  to  the  parties,  or  to  protect  the  defendant 
from  a  discovery  which  he  ought  not  to  make,  instantly  decides  upon  the  va- 
lidity of  the  defence,  taking  the  plea  and  the  bill,  so  far  as  it  is  not  contradicled 
by  the  plea,  to  be  true,  (e) 

But  although  pleas,  generaUy,  consist  of  the  averment  of  some  new  fact  or 
claim  of  facts,  not  apparent  upon  the  face  of  the  bill,  the  effect  of  which  is  not 
to  deny  the  facts  of  the  bill,  but  admitting  them  pro  hoe  vice  to  be  troe,  to 
destroy  their  effect,  there  are  cases  in  which  the  plea,  instead  of  introducmg 
new  facts,  merely  relies  upon  a  denial  of  the  truth  of  some  matter  stated  in  the 
bill,  upon  which  the*plaintiff's  right  depends.  A  plea  of  this  sort  is  called  a 
negative  plea.  It  seems,  formeriy,  to  have  been  made  a  question,  how  far  a 
negative  plea  could  be  good;  (/)  and  where  a  bill  was  filed  by  an  individual 
churning  as  heir  to  a  person  deceased,  and  the  defendant  pleaded  that  another 
person  was  heir,  and  that  the  plaintiff  was  not  heir  to  the  deceased,  Lord  Thur- 
low  over-ruled  the  plea,  on  the  ground,  that  it  was  a  negative  plea;  (g)  but  this 
decision  was  afterwards  doubted,  by  the  learned  judge  himself,  (A)  when  pressed 
by  the  necessary  consequence,  that  any  person  fafiely  alleging  a  title  in  him* 
self,  might  compel  any  other  person  to  make  a  discovery,  which  that  title,  if 
true,  would  enable  him  to  require,  however  injurious  to  the  person  thus  impro- 
perly brought  into  Court;  sp  that  any  person  might,  by  alleging  a  title,  however 
false,  sustain  a  bill  in  equity  against  any  person  for  any  thing,  so  far  as  to 
r  *99  1  ^™P^^  ^^  answer.  Jx)  Since  that  *time,  frequent  instances  have 
I-  ^  occurred  in  which  native  pleas  have  been  allowed.     Thus  where 

to  a  bill  praying  that  the  defendant  might  redeem  a  mortgaffe  or  be  forecJosed, 
the  defendant  pleaded  that  there  was  no  mortgsge.  Lord  Eldon  allowed  the 

Lord  Red.  177;  PrM.  Reg.  278.  {h)  Lord  Red.  178. 

lb.  S96.  (d)  BilUog  v.  Flight,  1  UtA.  380. 

Lord  Red.  S9S.  (/}  Ibid.  187. 

g^')  Newman  v.  WaUis,  8  Bro.  C.  G.  148;  Gann  v.  Prior,  8  Dick.  657;  1  Cox.  187, 
8.  C;  Forreet  Bx.  Rep.  88,  n. 

(A)  HaU  ▼.  Nojea,  8  Bro.  C.  C.  488. 
'   (t)  Lord  Red.  187;  Jooes  v.  Daria,  16  Yes.  S64»  866. 
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i  pka;  (ik)  aod  to  where  a  bill  prayed  that  the  defendant  might  be  restrained 
f  fiom  setting  op  outstanding  terms  of  years  in  defence  to  an  action  of  ejectment, 
and  the  defendant  pleaded  that  there  were  no  outstanding  terms,  the  plea  was 


I  held  good ;  (I)  and  where  a  bill  prayed  an  account  of  partnership  transactions, 
a  nesative  plea  that  there  was  no  partnership  was  allowed,  (m) 

I  It  is  proper  here  to  mention  another  species  of  plea  which  often  occurs  in 

the  bodLs,  and  is  not,  strictly  speaking,  either  a  plea  affirming  new  matter,  or 

I       n^tiving  the  plaintiff's  title  as  alleged  in  the  bill,  but  one  which  re-asserts 

I  some  lact  stated  in  the  bill,  and  which  the  bUl  seeks  to  impeach,  and  deuies  all 
the  circumstances  which  the  plaintiff  relies  upon  as  the  ground  upon  which  he 
seeks  to  impeach  the  fact  so  set  up.  Thus,  where  a  bill  is  brought  to  impeach 
a  decree,  on  the  ground  of  fraud  used  in  obtaining  it,  the  decree  may  be 
pleaded  in  bar  of  &e  suit,  with  averments  negativing  the  ojiaiges  of  fraud ;  (n) 
of  the  same  nature  ^re  pleas  setting  up  the  award  itself,  to  a  bill  filed  for  the 
purpose  of  impeaching  it  on  the  ground  of  partiality  or  fraud  in  the  arbitraton ; 
or  a  stated  account,  where  error  or  fraud  in  the  account  is  chaiged  by  the  bill 
lor  the  purpose  of  avoiding  its  effect  Pleas  of  this  nature  have  been  objected 
to,  because  they  are  in  fact  txctptiones  ejuMdem  rei  cujus  pttUur  duBoiulio}  (o) 
but  the  frame  of  a  bill  in  equity,  in  such  cases,  necessarily  produces  this  mode 
of  pleading,  for,  in  the  instance  above  alluded  to,  of  a  plea  setting  up  the  de- 
cree to  a  bill  seeking  to  impeach  it,  it  is  obvious,  that  if  the  bill  had  stated  the 
title  under  which  the  ^plaintiff  claimed,  without  stating  the  decree  p  ftioo  1 
under  which  the  defendant  claimed,  the  defendant  might  have  ^  -* 

pleaded  the  decree  alone  in  bar.  If  the  bill  had  stated  the  plaintiff's  title,  and 
also  stated  the  decree,  and  alleged  no  fact  to  impeach  it,  and  had  yet  sought 
relief  on  tlie  tide  concluded  by  it,  the  defendant  might  have  demurred;  because, 
upon  the  face  of  the  bill,  the  title  of  the  plaintiff  would  have  appeared  to  be  so 
concluded.  But  as  by  the  forms  of  pleading  in  equity,  the  bill  may  set  out 
the  title  of  the  plaintiff,  and,  at  the  same  time,  state  the  decree  by  which,  if 
not  impeached,  that  title  would  be  concluded,  and  then  avoid  the  operetion  of 
the  decree,  by  alleging  that  it  has  been  obtained  by  fraud ;  if  the  defendant 
could  not  take  the  judgment  of  the  Court,  upon  the  conclusiveness  of  the  decree, 
by  plea,  upon  which  the  matter  by  which  that  decree  was  impeached,  would 
alone  be  in  issue,  he  must  enter  into  the  same  defence,  (by  evidence  as  well  as 
by  answer)  as  if  no  decree  had  been  made,  and  would  be  involved  in  all  the 
expense  and  vexation  of  a  second  litintion  on  the  subject  of  a  former  suit, 
which  the  decree,  if  unimpeached,  had  concluded:  it  is,  therefore,  permitted 
to  him,  to  avoid  entering  into  the  general  question  of  the  plaintiff's  title  is  if 
it  had  not  been  affected  by  the  decree,  by  meeting  the  case  made  by  the  plain- 
tiff, which  can  alone  give  him  a  right  to  call  for  that  defence  ;  namely,  the  £wt 
of  fraud  in  obtaining  the  decree,  which  he  does  by  negative  averments  in  his 
plea,  (p)  The  same  observations  will  apply  to  pleas  of  releases  (a)  or  stated 
accounts,  where  biUs  have  been  filed  for  the  purpose  of  setting  tnem  aside. 
Some  doubt,  however,  appeare  to  have  been  thrown  upon  the  riffht  of  a  defend- 
ant, to  avail  himself  of  this  mode  of  defence,  b^  the  Court  of  Exchequer  in 
Pope  V.  BUhf  (r)  and  Edtnundton  v.  Hartley^  {a)  where  the  bills  were  filed 


(k)  Hitchens  v.  Lander,  Coop.  B.  84.  (/)  Armitage  ▼.  Wadiworth,  I  Mad.  189. 

(m)  Drew  v.  Draw,  8  V.  &  B.  159;  vide  dianh  Huidera  v.  Kkog,  M«d.  tnd  Gold.  61 ; 
Torke  ▼.  Fry,  ill.  65;  Thriug  v.  Edfw,  8  8.  &  8.  874,  881 ;  Araold  v.  Heaford,  1  M*Lel. 
^tt^  Y  330 

(n)  Lofd  Bad.  195.  (o)  Puaey  t.  Daabonvaria,  8  P.  Was.  817. 

Ip)  Lord  Red.  198. 

(a)  Lloyd  ▼.  Smith,  1  AMt  858 ;  Freahnd  ▼.  Johnson,  ib.  876. 
AnaL  59.  (a)  Ih.  97. 
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for  the  purpose  of  setting  aside  awards^  charging  that  ^ey  had  been  obtained 
corrupUy^  and  pleas  were  put  in  setting  up  the  award  and  negativing  the  chaises 
of  corruption,  and  the  Court,  in  both  cases,  held  the  pleas  to  be  bad,  as  not 
r  *ioi  "I  ^™S'"o  *^®  ^^®  ^  ^"®  point;  but  in  Bmflty  v.  ^damsn  {t)  Lord 
L  "  -I  Eldon  ^expressed  his  disapprobation  of  the  decision  of  the  Comt 
of  Exchequer  in  those  cases,  saying,  that  there  was  hardly  one  point  of  eqait- 
able  proceedings  with  regard  to  pleas,  which  it  was  not  extremely  difficult  to 
reconcile  to  them ;  and,  although  his  Lordship  did  not  decide  the  case  upon 
the  point  now  under  consideration,  there  can  be  no  doubt,  from  the  tenor  of  his 
judgment,  that  his  decision  would  have  been  in  favour  of  carrying  the  principle 
supplied  by  cases  upon  pleas  of  other  matters,  to  pleas  of  awards  also,  (ti)  It 
should  also  be  stated  that,  in  a  previous  case,  the  Court  of  Exchequer  had 
unanimously  expressed  an  opinion,  that  where  the  bill  stated  an  award  to  hatre 
been  obtained  by  misrepresentation  of  facts  not  known  to  •the  plaintiff,  a  plea 
of  the  award  alone,  without  any  averment  to  negative  the  chaige  of  misrepre- 
sentation, was  bad.  {x) 

It  has  been  before  stated,  that  bankruptcy  and  other  matters  arising  between 
the  bill  and  the  plea  may  be  pleaded,  {y)  This  has  been  the  case  with  regard 
to  the  bankruptcy  of  a  plaintiff  occurring  after  the  bill  filed ;  {z)  and  so  where 
a  bill  was  filed  for  a  discovery  and  relief  by  injuniTtion  to  restrain  the  defendant 
from  setting  up  outstanding  terms  to  defeat  a  writ  of  right,  a  plea  that  since 
the  filing  of  the  bill,  the  writ  of  ri^ht  had  bden  tried  and  determined  against  the 
plaintiff,  was  allowed  to  be  a  good  plea,  (a)  This  rule  has  been  adopted  from 
analogy  to  proceedii^  at  common  law,  where  any  matter  which  arises  between 
the  bill  and  the  plea,  may  be  pleaded  in  bar ;  (6)  but  the  analogy,  in  this  re- 
spect, between  Courts  of  Law  and  Equity,  will  not  extend  further;  for  at  law, 
even  after  plea,  if  any  matter  occurs  which  would  abate  the  suit  or  operate  as 
r  *102  1  ^  *  *such  matter  might,  previously  to  the  recent  new  rules  of 
^  ^  pleadinor,  adopted  under  the  Uniformity  of  Process  Act,  be  offered 

to  the  Court  by  a  plea,  termed  a  plea  mii»  darrien  continuance^  and  may  still 
be  pleaded  with  an  allegation,  that  tne  matter  arose  after  the  last  pleading, 
d&c.  {d)  In  Courts  of  Equity,  however,  such  a  plea  does  not  seem  admis- 
sible, but  the  effect  of  it  may  be  obtained  by  means  of  a  cross  bill,  (e) 

It  is  essential  to  observe  that,  whatever  the  nature  of  the  plea  may  be, 
whether  affirmative,  or  negative,  or  of  the  anomalous  nature  above  alluded  to, 
the  matter  pleaded  must  reduce  the  issue  between  the  plaintiff  and  defendant 
to  a  single  point.  If  a  plea  is  double,  t.  e,  tenders  more  than  one  defence  as 
th#  result  of  the  facts  stated,  it  will  be  bad.  (/)  Thus,  where  a  plea  stated, 
that  the  plaintiffs  who  claimed  as  citizens  of  London,  never  were  resident  there, 
or  paying  scot  and  lot,  and  that  they  were  admitted  freemen  by  fraud,  for  the 
purpose  of  enjoying  the  exemption  claimed,  was  held  bad ;  because  the  fact 

(/)  6  Vm.  6Se.  (tf)  Bayley  ▼.  Adanu,  6  Vei.  697. 

(jx)  It  has  been  suggested  by  Mr.  Wigram»  in  his  <  Points  on  the  Law  of  DisooTeiyy' 
/page  37,  notit,)  that  now  that  negative  pleas  are  fully  established;  perhaps  the  anomaliuM 
form  of  pleading,  now  under  discussion,  would  not  be  held  necessary  in  cases  of  this  class; 
-uid,  certainly,  it  is  difficult  to  say,  why  a  plea  in  such  cases  as  those,'  to  which  this  manner 
of  pleading  usually  applies,  should  assume  this  form ;  and  why  a  negatiTe  plea,  meeting 
the  matters  suggested  in  the  bill,  to  ayoid  the  effect  of  the  bar  set  up,  should  not  alone  be 
sufficient  ? 

^y)  Ante,  vol.  1,  p.  77.  (z)  Turner  v.  Robinson,  1  8.  &  8.  3. 

[a)  Earl  of  Leicester  ▼.  Perry,  1  Bro.  C.  C.  305. 

(b)  Turner  ▼.  Robinson,  ubi  ntpra.  (d)  I  Chitty  on  PI.  658,  659. 

(e)  Lord  Red.  64;  vide  Rowe  v.  Wood,  1  J.  db  W.  315;  Wood  ▼.  Rowe,  %  BU^ 
695;  Hayne  v.  Hayne,  3  Cha.  Rep.  19;  Nels.  105,  8.  C 

(/}  NobkiBsen  ▼.  Hasdngs,  2  Yes.  J.  84 ;  Jones  ▼.  Frost,  8  Mad.  1,  8. 
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that  the  plaintiffs  were  not  citizens  of  London,  and  that  they  were  admitted 
by  fraud,  were  totally  inconsistent  with  each  other,  (g)  And  so  where  a 
defendant  to  a  bill  for  the  specific  performance  of  an  agreement,  put  in  a  plea, 
insisting  npon  the  Statute  of  Frauds,  and  another  defence.  Lord  Loughborough 
would  not  allow  it,  as  it  was  a  double  defence,  and  directed  it  to  stand  for  an 
answer.  (A)  Upon  the  same  principle,  where  a  bill  was  filed  praying  a  recon- 
veyance of  four  estates,  and  the  defendant  put  in  a  pleaVhereby  he  insisted 
npon  a  fine  as  to  one,  and  averred  that  the  estate  comprised  in  that  fiue,  was 
the  only  part  of  the  premises  in  ttie  bill  in  which  he  claimed  an  interest ;  the 
Vice  Chancellor,  Sir  A.  Hart,  held  it  to  be  bad  as  a  double  plea,  (t)  The  rule 
that  a' plea  most  reduce  *the  defence  to  a  singly  ground,  must  be  r-  «|ao  -i 
nnderstood  as  not  interfering  with  the  proposition  Wore  laid  down,  ^  -^ 

that  a  plea  may  consist  of  a  variety  of  facts  and  circumstances ;  (k)  all  that  it 
requires  is,  that  those  facts  and  circumstances  should  give  as  their  result,  one 
clear  ground  upon  which  the  whole  equity  of  the  bill  may  be  disposed  of.  (/) 
The  rule  upon  this  subject,  and  the  reasons  upon  which  it  has  been  established, 
are  stated  with  great  clearness  by  Lord  Thurlow,  in  his  judgment  in  Whit- 
bread  V.  Broekhurst  (m)  before  referred  to.  His  Lordship  said,  ^  I  cannot 
ame  with  the  defendant's  counsel,  that  any  two  facts  which  are  not  incon- 
sistent, may  be  pleaded  in  one  plea.  I  think  that  various  facts  can  never  be 
pleaded  in  one  plea,  unless  they  are  all  conducive  to  a  single  point,  on  which 
the  defendant  rests  his  defence.  Thus,  many  deeds  may  be  stated  in  a  plea,  if 
they  all  tend  to  establish  the  single  point  of  title ;  so  in  the  case  of  papacy,  (n) 
In  the  present  case,  the  different  matters  pleaded  do  not  conduce  to  one  object. 
The  plea  of  the  statute  is  of  itself  a  bar ;  but  the  plea,  that  the  agreement  was 
not  performed,  is  quite  distinct ;  because,  whether  a  part  performance  take  the 
agreement  out  of  the  statute,  or  be  merely  considered  as  a  fraud,  the  point  of 
equity  is  quite  distinct  from  the  agreement  It  is  a  plea  of  two  matters,  per- 
fectly clear  and  distinct,  of  two  things  which  furnish  two  different  pleas  to  the 
points  made  in  the  bill.  The  reason  why  a  defendant  is  not  permitted  to  intro- 
duce several  matters  into  one  plea  is,  that  it  tends  to  the  forwarding  of  justice, 
and  saves  great  expense  that  the  matter  should  be  taken  up  shortly  upon  a 
single  point ;  but  that  end  is  so  far  from  being  attained,  if  the  plea  puts  as 
much  in  issue  as  the  answer  could  do,  that  on  the  contrary  it  increases  the 
delay  and  expense.  But  why,  it  may  be  asked,  should  not  the  defendant  be 
permitted  to  bring  two  points,  on  which  the  cause  depends,  to  issue  by  his 
plea  ?  The  answer  is,  because,  if  two,  he  may  as  well  bring  three  points  to 
issue  $  and  so  on  till  all  *the  matters  in  the  bill  are  brought  into  p  ^^.^ . '  -, 
issue  upon  the  plea,  which  would  be  productive  of  all  the  delay  ^  -^ 

and  inconvenience  which  pleading  was  intended  to  remedy.*  (o) 

But,  although  the  general  rule  of  the  Court  is,  not  to  allow  of  double  plead- 
ing, there  are  cases  in  which  the  rule  will  be  relaxed — as  where  great  inconve- 
nieuoe  would  be  sustained  by  the  necessity  of  setting  out  long  accounts,  which 
could  be  obviated,  if  the  defendant  were  to  be  allowed  to  plead  several  matters— 
eases  of  this  nature  may  occur  where  a  bill  is  so  framed  that^  if  the  principle  case 
made  by  it  cannot  be  supported,  it  may  be  sustained  by  some  subsidiary  matter. 


(  jt)  Corpontion  of  London  ▼.  Corporation  of  LWerpool,  3  Anst  788. 
(A)  Cooth  T.  Jaekwn,  6  Veiu  12;  Wbitbimd  v.  Brockhum,  1  Bro.  C.  C.  404. 
(t)  Watkins  ▼.  Stone,  2  Sim.  49.  (k)  Bitchie  ▼.  Ayhrin*  15  Yea.  79,  88. 

(/)  Rtfwe  ▼.  Toed,  16  Yea.  879. 

(m)  VU  tupra,  vide  etiam.  Wood  ▼.  Strickland,  3  Y.  &  B.  150. 
(n)  HaniKMi  ▼.  Southeole,  1  Atk.  638. 

(o)   Km&  Sir  8.  Bomilly's  note  of  this  jndgnMUt,  1  Bro.  C.  C.  415;  Belfs  Ed.  cited  S 
V.  &  B.  465. 
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which  has  been  introduced  for  the  purpose  of  maintaining  the  suit  Thns,  in 
Gibson  v.  Whitehead^  (o)  where  a  bill  was  filed,  by  simple  contract  creditors, 
to  charge  the  real  estates  of  a  deceased  debtor,  alleging,  first,  that  the  testator, 
by  his  will,  subjected  his  real  f  states  to  the  payment  of  the  debts  i  and,  secondly, 
that  if  that  was  not  the  true  construction  of  bis  will,  then  his  real  estates  were 
liable  under  the  47  Geo.  3,  sess.  2,  c,  74,  he  having  been  a  trader  at  the  time 
of  his  death.  Sir  J« Leach,  V.  C,  made  an  order,  upon  motion,  that  the  de- 
fendant might  be  at  liberty  to  plead,  first,  the  will  of  the  testator,  for  the  pur- 
pose of  shewing  that  he  did  not  thereby  charge  his  real  estates  with  the  pay- 
ment of  his  debts;  and,  secondly,  that  he  was  not,  at  the  time  of  his  death,  a 
trader  within  the  meaning  of  the  act.  (p)  But,  although,  in  the  above  cate,  the 
necessity  for  a  double  plea  arose  from  the  circumstance  of  there  being  a  sort  of 
double  or  alternative  claim  in  the  bill,  this  is  not  the  only  ground  upon  which 
the  Court  acts  in  allowing  double  pleas :  the  principle  upon  which  the  Court 
proceeds,  depends  very  much  upon  the  extraordinary  inconvenience  that  mi||ht 
arise,  if  the  defendant  were  not  allowed  to  take  this  course;  and  upon  this  prin- 
ciple, where  a  bill  was  filed  to  restrain  the  infringement  of  a  patent,  and  for  an 
account,  and  the  defendants  were  desirous  of  disputing  the  validity  of  the  patent, 
on  the  grounds  that,  so  far  as  the  invention  was  new,  it  was  useless ;  and  that 

r  *105  1  ^^  ^^^  ^  ^^  *^^  useful,  it  was  not  new ;  Lord  Langdale,  M.  R., 
^  ^  gave  the  defendant  leave  to  plead,  first,  that  the  invention  was  not 

useful  I  secondly,  that  it  was  not  new.  (a) 

It  is  to  be  observed  that,  before  a  defendant  puts  in  a  double  plea,  he  must 
obtain  an  order  for  leave  to  do  so,  by  special  motion  upon  notice  $  and  that  such 
a  plea,  filed  without  such  an  order,  would  be  inegular  as  well  as  liable  to  be 
over-ruled,  (r) 

With  reference  to  the  subject  of  multifarious  or  double  pleading,  it  is  to  be 
noticed  that,  where  the  facts  stated  in  the  plea  are  sufiicient  to  constitute  a  good 
plea,  the  introduction  into  the  plea  of  a  fact  which,  although  it  puts  in  issue  a 
aiertinct  matter,  is  not  important  to  the  validity  of  the  plea  itself,  will  not  vitiate 
the  plea.  Thus,  if  a  defendant  pleads  a  release,  and  then  avers  that  it  has  been 
acted  upon,  the  release  being  of  itself  a  bar  whether  it  has  been  acted  upon  or 
not,  the  further  allegation  that  it  has  been  acted  upon  is  unimportant,  and  will 
be  rejected  as  surplusage ;  (s)  upon  this  ground,  where  a  plea  stated  facts  which, 
connected  with  the  statement  in  the  bill,  would  have  amounted  to  a  conspiracy 
to  prevent  a  prosecution  for  felony,  and  then  averred  that  the  transactions  stated 
in  the  bill,  related  to  a  fraudulent  embezzlement  by  a  banker^s  clerk,  and  sug- 
gested that  the  discovery  sought  might  subject  the  defendant  to  pains  and  pen* 
alties,  it  was  objected,  that  the  plea  was  multifarious,  because  in  addition  to  the 
statement  of  facts  amounting  to  a  conspiracy,  it  averred  that  the  transactions 
related  to  a  fraudulent  embezzlement;  Lord  Eldon,  however,  over-mled  the 
objection,  saying,  that  he  should  press  a  harder  rule  in  equity  than  prevails  al 
law  by  holding,  that  such  an  averment  made  a  plea  bad,  which  in  other  respects 
was  good.  (/) 

The  rule  that  a  defendant  cannot  plead  several  matters,  must  not  be  under- 
stood as  precluding  a  defendant  from  putting  in  several  pleas  to  different  parts 
of  the  same  bill;  it  merely  prohibits  his  pleading,  without  previous  Ibave,  a 
r  *10fi  1  ^^^^^^  defence  *to  the  whole  bill,  or  to  the  same  portion  of  it  A 
l>  ^  defendant  may  plead  different  matters  to  separate  parts  of  the  a 


b)  4  Mftd.  S4l. 
)  Vide eliam  Haidman  v.  Elltmef,  5  Sim.  640;  3  M.  dc  K.  733,  S.  C. 

9)  Kty  V.  Msfihtn,  1  Keen^  193. 

(r)  Ibid.  Qibtoo  ▼.  Whitebeaid,  ii^t  tupra^  Hardman  ▼•  EUames,  M  nmrtu 
(•)  Claridge  v.  Hoaie,  14  Vss.  59,  65.      (/)  lUd. 


OF  TUB  OBMSRAL   NATURB  OV  FLKA8.  M 

bQ],  in  the  same  manner  that  ^as  we  have  seen,)  a  defendant  may  put  in  differ- 
ent demurrers  to  different  portions  of  ^e  bill.  A  defendant  may,  in  like  man* 
Ber,  plead  and  demur,  or  plead  and  answer,  to  different  parts  of  the  same  biO^ 
provided  he  points  out,  distinctly,  the  different  portions  of  the  bill  which  are 
intended  to  be  covered  by  the  plea,  the  demurrer,  and  the  answer;  he  must, 
likewise,  where  he  puts  in  several  pleas  to  the  same  bill,  point  out  to  what  par- 
ticular part  of  the  bill  each  plea  is  applicable.  But,  although  the  general  rule 
is,  that  in  the  case  of  a  partial  plea,  a  defendant  must  specify  distinctly  what 
part  of  the  bill  he  pleads  to,  the  rule  which  has  been  stated,  as  applicable  to  a 
demurrer,  viz :  that  it  cannot  be  good  in  part  and  bad  in  part,  is  not  applicable 
with  the  same  strictness  to  a  plea,  for  it  has  been  repeatedly  decided  that  a  plea 
in  equity  may  be  bad  in  part  and  not  in  the  whole,  and  the  (/ourt  will  allow  it 
to  so  much  of  the  bill  as  it  is  properly  applicable  to.  (a)  Thus,  where  a  de« 
fisndant  to  a  bill  for  the  re-conveyance  of  an  estate  and  for  an  account,  pleadedr— 
*as  to  so  much  of  the  bill  as  sought  to  compel  him  to  set  forth  whether  the  per- 
sons from  whom  he  claimed,  did  not  at  or  at  any  time  before  the  conveyance 
of  the  estate  to  him,  profess  the  popish  religion,  or  which  sought  to  compd 
km  to  re-convey  all  or  any  part  of  such  estate  to  the  complainante^  or  which 
sought  to  €07npiel  the  defendant  to  set  forth  any  of  his  titU-deeds  or  writings 
relating  to  the  said  estates^  or  any  part  thereof^ — the  statute  11  ^  12  Wm. 
9,  c  1,  whereby  persons  professing  the  popish  religion  were  disabled,  or  made 
incapable  of  inheriting  or  taking  by  descent,  &&,  any  lands,  tenements,  ice  | 
the  Court  allowed  the  plea  as  to  the  discovery  sought  by  the  bill,  whether  the 
persons  from  whom  the  plaintiffs  claimed,  were  not  papists,  but.over-raled  it  as 
to  all  the  *other  parts,  (b)  And  so  in  the  case  of  the  Earl  of  Derby  r  «|  n*  -i 
V.  Tlte  Duke  of  MhoX  (c)  where  the  biU  was  filed  to  obtain  a  dis-  L  ^^  } 
eovery  from  the  Duke,  as  to  his  general  title  to  the  Isle  of  Man;  and  also,  to 
have  relief  on  a  particular  point  of  equity,  relating  to  the  rectories  and  tithes 
within  that  island ;  and  the  Duke  put  in  a  plea  to  Uie  jurisdiction  of  the  Court, 
because  the  Isle  of  Man  was  an  ancient  kingdom*  and  not  part  of  the  realm, 
And  that  no  lands,  Jlcc.^  there,  ought  to  be  tried  or  examined  into  here;  Lord 
Hardwicke  was  at  first  inclined  to  allow  the  plea,  as  to  that  part  of  the  bill 
which  related  to  the  title  to  the  Isle  of  Man,  and  to  over-rule  it  as  to  the  rest  of 
the  relief;  but  owing  to  an  informality  in  the  plea,  in  not  shewing  in  what 
Cooft  the  jurisdiction  was,  his  Lordship  felt  himself  obliged  to  over-rule  the 
plea  in  toto^  {d) 

It  follows  from  the  above  cases,  that  the  rule  that  a  plea  may  be  allowed  in 
part  only,  is  to  be  understood  with  reference  to  its  extent^  u  e»  to  the  quantity 
of  the  bill  covered  by  it,  and  not  to  the  ground  of  defence  offered  by  it,  and 
that  if  any  part  of  the  defence  made  by  Uie  plea  is  bad,  the  whole  must  be 
over-niled.  (e)  Thus,  if  a  defendant  pleads  a  fine  and  non-claim,  which  is  a 
kgal  bar,  and  a  purchase  for  a  valuable  consideration  without  notice  of  the 
plaintiff^s  claim,  .wkich  is  an  equitable  bar :  if  either  should  appear  not  to  be  a 
bar,  as  if  the  defendant  by  answer  should  admit  facts  amounting  to  notice ;  or 
if  the  plea,  with  respect  to  either  part,  should  be  informal,  the  whole  must  be 
over -ruled ;  there  seems  to  be  no  case  in  which  the  Court  has  separated  the 
two  matters  pleaded,  and  allowed  one  as  a  bar  and  disallowed  the  other.  (/) 

« 

(a)  Loid  Red.  S83;  Coop.  Eq.  PI.  230;  Beames  on  Plea*,  45;  Earl  of  Saffolk  v.  Green, 
I  Atk.  460;  Duncalfv.  Blake,  ib.  52;  Hugginav.  York  Buildinga  Company,  2  Atk.  44; 
Bonner  v.  Forteaeae,  ib.  281 ;  Turner  v.  Mitchel,  1  Dick.  249;  Roche  ▼.  MoigeU,  2  8eh. 
dc  LeC  726 ;  vide  etiamj  Harriaon  ▼.  Soathcote  and  Earl  of  Derby  ▼.  Duke  of  Athol»  ubi  infixL 

lb)  Hmmmm  ▼.  8oathcoti\i  1  Atk«  526;  2  Yea.  389,  8.  C. 

(0  1  Yea.  203.  (d)  Vide,  2  Yea.  854»  7,  8.  C. 

(e)   Vide  «oe.  Loid  Red.  240.  (/}  Lord  Red.  238. 
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Bat,  although  it  is  the  office  of  a  plea  to  reduce  the  defence  to  a  eingle  point, 
it  is  necessary,  in  order  to  its  validity,  that  all  matters  which  are  essential  to 
bring  it  to  that  point,  should  be  stated  on  the  face  of  the  plea,  so  that  the  Court 
may  at  once  decide,  whether  the  case  which  the  plea  presents  to  the  Court  is  a 
bar  to  the  case  made  by  the  bill,  or  to  that  part  of  it  which  the  plea  seeks  to 
r  *10H  1  <^o^er.  *Thus,  if  a  bill  is  brought  to  recover  the  possession  of  an 
^  -J  estate,  a  defendant  may  protect  himself  by  a  plea,  stating  that  he 

was  the  purchaser  of  the  estate,  and  that  he  paid  a  valuable  consideration  for 
it,  and  that  he  had  not,  at  the  time  of  the  purchase,  any  notice  of  the  title  or 
claim  of  the  plaintiff  to  the  property  :  this  is  called  *  a  plea  of  purchase  for 
taluable  consideration  without  notice,'  and  is,  if  true,  a  good  bar  to  the  suit 
It  will  not,  however,  be  sufficient,  merely  to  state  by  way  of  plea,  that  the 
defendant  is  a  purchaser  for  a  valuable  consideration  without  notice ;  but  he  must 
state  upon  the  plea,  (hat  the  person  from  whom  he  purchased,  had  such  an 
interest  in  the  property  as  entitled  him  to  convey  it  to  the  defendant ;  that  it 
was  conveyed  to  the  defendant  by  the  proper  mode  of  conveyance;  that  a. 
Taluable  consideration  was  paid  for  it  by  the  defendant ;  and,  that  the  defendant 
had  no  notice  of  the  claim  of  the  plaintiff;  for  the  coincidence  of  all  these  facts 
is  necessary,  to  constitute  a  good  bar  in  equity  to  a  suit  of  the  nature  alluded 
to  $.  (/)  and  the  omission  of  any  of  them  would  render  the  defence  invalid, 
because  the  plaintiff  has  a  right,  by  replying  to  the  plea,  to  put  all  the  matters 
contained  in  it  in  issue,  and  by  that  means  to  compel  the  defendant  to  support 
them,  or  at  least  such  of  them  as  are  affirmatively  stated  by  evidence.  The 
statements  of  these  necessary  facts,  in  a  plea,  are  called  *  averments^*  and  the 
necessity  for  their  introduction,  points  out  the  general  distinction  between 
demurrers  and  pleas ;  for,  if  the  fact  necessaxy  to  constitute  a  good  plea,  appears 
sufficiently  upon  the  bill,  so  as  to  exclude  the  necessity  of  averments,  the  bill  I 
might,  in  most  cases,  be  objected  to  by  demurrer,  {g^  J 

Another  office  of  averments  in  a  plea  is,  to  exclude  intendments,  which  i^aiAA^M 
otherwise  be  made  against  the  pkader ;  for,  if  there  is  any  charge  in  the  biU^^i 
whieh  is  an  equitable  circumstance  in  favour  of  the  plaintiff's  case  .a^innt  pe  I 
r  *100  1  ™^^^  pleaded,  such  as  fraud  or  notice  of  title,  the  Court  will  in-  ' 
L  -^  tend  *the  matters  so  chaiged  against  the  pleader,  unless  they  are 

met  by  averments  in  the  plea,  (h)  Thus,  where  a  bill  was  filed  \afy  a  remain- 
der-man  against  a  tenant  for  life,  for  an  account  of  timber  cut  upon  the  estate, 
embracing  a  period  of  many  more  than  six  years  previous  to  the  filing  of  the 
bill,  which  was  in  1824,  and  alleging  that,  in  answer  to  certain  inquiries  which 
the  plaintiff  had  made  as  to  the  timber,  the  defendant  had  furnished  certain 
wcounts,  from  which  it  appeared  that,  since  the  year  1704  down  to  the  year 
1821,  certain  quantities  of  timber  had  been  cut  in  each  year,  amounting  to 
sums  mentioned  in  the  bill,  and  the  defendant  pleaded  the  statute  of  limitations 
in  bar,  confining  his  averments  only  to  the  date  of  the  filing  of  the  bill,  the 
Court40ver-ruled  the  plea;  because  it  held,  that  the  alleged  render  of  the 
accounts  in  the  bill,  bringing  the  accounts  down  to  the  oeriod  within  six  years 
before  the  filing  of  the  bill,  (which  was  not  negatived  by  any  averment  in  the 
plea,)  defeated  the  operation  of  the  statute,  (t) 

To  have  constituted  a  good  plea  in  that  case,  there  should  have  been  an 
averment,  that  no  such  accounts  as  those  alleged  in  the  bill,  had  been  rendered. 
The  necessity  for  the  introduction  of  such  averments  into  a  plea  is  obvious^ 
when  we  consider  that  a  plea  for  the  purpose  of  deciding  on  the  validity  of  it, 

(/)  Lad  Bed.  3S8. 

(m)  BidmeU  ▼.  Qoagh,  8  Atk.  659;  Roberti  ^.  HttHey,  1  Bto.  C.  0.  06;  BiDi^gT. 
FliSit,  1  Mad.  S30;  Stiff  v.  Andrew^  3  Mtd  6. 
(&)  Lord  Bad.  841.  (i)  Hony  v.  Hsny,  1  a  &  8.  668. 
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like  a  demurrer,  admits  all  the  facts  stated  in  the  bill  to  be  trae,  so  far  as  they 
•re  not  controverted  by  the  plea  $  {k)  so  that  whenever  matters  of  fact  are  intro- 
duced to  the  bill,  which,  if  \rue,  would  destroy  the  effect  of  the  matter  pleaded, 
the  plea  will  be  over-ruled,  unless  'such  matters  are  controverted  by  the  aver- 
ments. 

The  necessity  for  the  introduction  of  this  species  of  averment  may  be  still 
fiirther  illustrated,  if  we  attend  to  the  nature  of  pleadings  in  Courts  of  Equity, 
especially  since  the  disuse  of  special  replications,  rejoinders,  sur-rejoinders,  &c. 
When  those  pleadings  were  allowed,  the  plainlitf'  might  have  stated  his  case 
without  suggesting,  that  it  had  b^en  affectea  by  any  circumstances  which  might* 
afford  matter  for  a  plea  ^  such,  for  instance,  *as  a  release,  or  a  p  *\\a  i 
decree  binding  the  right.     If,  then,  the  defendant  had  pleaded  the  I-  -^ 

release  or  decree,  the  plaintiff  might  have  replied,  that  the  release  or  decree  had 
been  obtained  by  fraud,  by  which  the  plaintiff  would  have  admitted  that  the  plea 
was  a  bar,  if  not  capable  of  impeachment  on  the  ground  of  fraud ;  the  defend- 
ant, by  rejoinder,  would  then  have  avoided  the  charge  of  fraud,  and  susuiined 
the  release  or  decree ;  and  then  the  issue  would  have  been  simply  on  the  fact 
of  fraud.  (/) 

Fr6m  what  has  been  said  above,  ii  will  be  seen  that  averments  in  pleas  may 
naturally  be  divided  into  affirmative  and  negative  averments,  ^ffirmniive  aver- 
ments are  those  which  are  not  suggested  by  any  matter  upon  the  face  of  the 
biM  which  is  inconsistent  with  the  matter  pleaded,  but  are  necessary  in  order  to 
render  the  matter  pleaded  a  complete  bar,  Thus,  if  a  stated  account  is  set  up 
by  the  plea,  the  defendant  must  aver  that  the  account  is  just  and  true,  to  the 
best  of  his  knowledge  and  belief ;  and  so,  in  the  instance  above  referred  to«  of 
a  plea  of  purchase  for  valuable  consideration  without  notice,  it  has  been  stated 
that  the  defendant  must  aver,  in  his  plea«  that  the  person  from  whom  he  pur- 
^chased  had  such  an  interest  «8  entitled  him  to  convey  the  estate  to  the  defend- 
l^^L  and  that  it  was  conveyed  to  the  defendant  in  a  proper  manner,  and  that  a 
^M^ble  consideration  was  paid  for  it,  and  that  the  defendant  had  no  notice  of 
tlVp1aiuti#^s  title  $' the  concurrence  of  all  these  matters  being  requisite  to  con- 
stitute a  good  equitable  bar  to  the  plaintiff^s  claim.  It  may  be  objected  that 
the  last  matteiC,  averred,  namely,  the  want  of  notice,  being  negative  matter,  can- 
not properly  be  called  an  affirmative  averment ;  but  it  is  not  the  mere  fact  of 
averring  affirmatively  or  negatively  which  constitutes  the  distinction  to  which  I 
have  referred,  but  whether  the  matter  be  introduced  by  way  of  affirmation  of 
the  defendant's  plea,  or  of  negation  of  such  of  the  plaintiff's  statementis  as  are 
inconsistent  with  the  plea.  Thus  the  very  fact  of  want  of  notice,  in  a  plea  of 
purchase  for  a  valuable  consideration,  may  be  both  affirmatively  and  negatively 
averred;  for  if  the  bill « merely  sets  out  the  plaintiff's  title,  *and  ^  ^...  -. 
fos  not  charge  the  defendant  with  having  any  notice  of  it,  the  ^  -^ 

want  of  notice  being  one  of  the  circumstances  necessary  to  con«^titute  the  ^ui- 
tible  bar,  most  be  averred  in  thq  plea  ;  in  which  case,  according  to  the  dis- 
tinction above  pointed  oUt,  the  averment  is  affirmative.  And  so,  if  the  bill 
netnally  charges  the  defendant  with  notice,  th^  notice  must  be  equally  denied 
hy  averment, 'Tn  which  case  the  averment  will  be  a  negative  averment. 

A  negative  averment,  therefore,  is  that  species  of  averment  which  is  made 
use  of  to  contradict  any  statement  ort;harge  in  the  bill,  which,  if  uncontradicted, 
would  be  to  do  away  with  the  effect  of  the  matter  pleaded.  The  most  common 
CMe  in  which  this  form  of  averment  is  used,  is  where  notice  or  fraud  are  alleged 
in  the  bilL  for  the  purpose  of  obviating  some  anticipated  defence  which  may  be 
•et  up  by  the  defendant;    It  is  to  be  observed  that,  in  Meadows  v.  Tfu  Duehest 

(k)  Pfanftct  T.  Penson,  S  Atk.  61 ;  Boehe  v.  Morgell,  t  Seh.  and  Lefl  727. 
(0  Laid  Bad.  199,  n. 
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of  Eing8ionj  (m)  the  Chancellor  (Lord  ApAlej)  seemed  to  be  of  opinion  that 
notice  and  fraud  were  to  be  denied  by  way  .of  averment  in  the  plea  in  cases 
only  where  the  denial  made  part  of  the  equitable  defence,  as  in  the  cases  of 
purchase  for  valuable  consideration,  where  the  want  of  notice  creates  the  equi- 
table bar;  but  in  Devie  v.  Chester^  (n)  a  decree  establishing  a  modus  having 
been  pleaded  to  a  bill  for  tithes,  inVhich  the  plaintiff  stated  3iat  the  defendant 
set  up  the  decree  as  a  bar  to  his  claim,  and  to  avoid  the  effect  of  the  deciee| 
chai^d  that  it  had  been  obtained  by  collusion,  and  stated  facts  tending  to  shew 
collusion,  the  Lord  Chancellor  was  of  opinion  that  the  defendants,  not  havinf 
denied  the  collusion  by  averments  in  the  plea,  (although  they  had  done  so  by 
answer  in  support  of  the  plea)  the  plea  was  bau  in  form,  and  he  over-ruled  it 
accordingly.  In  Hoart  v.  Parker^  (o)  also,  where  the  plaintiffs  brought  their 
bill  as  trustees  claiming  quantities  of  plate,  (described  in  a  schedule  annexed  to 
the  bill)  against  the  defendant,  (a  pawnbroker)  with  whom  the  plate,  or  part  of 
r  *112  1  ^f^  ^^  alleged  to  have  been  *pleclged  by  a  person  who  had  only  a 
L  -^  life  interest  in  it  under  a  will,  and  requiring  a  discovery  of  the  par- 

ticular pieces  of  plate  pawned,  in  aid  of  an  action  of  trover,  the  defendant 
pleaded— to  so  much  of  the  bill  as  sought  a  discovery  of  the  plate  pawned,  as 
aftermentioned  in  the  plea,  and  of  the  plate  specified  in  the  schedtde  annexed 
to  the  M/,— -that  Mrs.  Stewart,  the  tenant  for  life,  had  pledged  divers  articles 
of  plate,  at  several  times,  for  sums  of  money  specified  in  the  plea,  which  sums 
the  defendant  averred  were  paid  to  Mrs.  Stewart ;  and  he  also  averred,  thai  he 
had  no  notice  of  the  tmU  till  after  the  death  of  Mrs.  Stewarts  but  he  did  not 
aver  by  hie  plea^  that  he  had  no  plate  pawned  with  him  by  Mrs.  Stewart,  be- 
sides the  pieces  pawned  at  the  particular  times  mentioned  in  the  plea,  although, 
by  his  answer,  he  denied  that  he  had  any  other ;  and  the  Lord  Chancellor  was 
of  opinion,  that  the  plea  was  defective  in  point  of  form.  There  can  be  no 
doubt,  therefore,  that  wherever  fraud  or  collusion,  or  any  other  matter  is  spe- 
cifically chaiged  in  the  bill  in  such  a  manner  that,  if  true,  it  would  obviate  the 
bar  arising  from  the  matter  pleaded,  it  must  be  n^tived  by  averment  in  Ae 
plea,  as  well  as  by  answer  in  support  of  the  plea. 

This  brings  us  to  the  consideration  of  the  cases,  in  which  it  is  necessary  that 
a  plea  should  be  supported  by  an  answer.  We  have  before  seen,  that  wherever 
a  bill,  or  part  of  a  bill,  the  substantive  case  made  by  which  may  be  met  by  a 
]Jea,  brings  forward  facts  which,  if  true,  would  destroy  the  effect  of  the  plea, 
those  facts  must  be  negatived  by  proper  averments  in  the  plea,  otherwise  they 
will  be  considered  as  admitted,  and  so  deprive  the  defendant  of  the  benefit  of 
his  defence.  A  plea,  however,  cannot  be  excepted  to ;  and,  as  it  is  not  neces- 
sary that  an  averment  in  a  plea  should  do  more  than  generally  deny  the  facts 
ehaiged  in  the  bill,  (/))  the  plaintiff  might,  if  no  answer  were  to  be  lequiied 
from  the  defendant  in  addition  to  his  plea,  be  deprived  of  the  indefeasible  rwfal 
which  he  has  to  examine  the  defendant  upon  oath  as  to  all  the  matters  of  net 
stated  in  the  bill  which  are  necessary  to  support  his  case,  {q)  To  obviate  this 
r  «1 12  1  v^^ul^  therefore,  the  rule  has  beeu  'adopted,  that  if  there  is  any 
L  ^    J  statement  or  charge  in  the  bill  which  affords  an  equitable  circum- 

stance in  favour  of  the  plaintiff's  case  against  the  matter  pleaded,  (such  as  fraud 
or  notice  of  tide)  that  statement  or  charge  must  be  denied  by  way  of  answer  as 
well  as  by  averment  in  the  plea,  (r)  It  is  to  be  observed,  that,  in  general,  an 
answer  in  support  of  a  plea  cannot  be  required  in  those  cases  where  such  nega- 
tive avermenu  as  those  above  stated  are  not  necessary  $  where  the  defence  can 

(m)  L<nd  Red.  223  n.  Amb.  766.  8.  C.         (n)  Ld.  Red.  223  n.  y. 

(o)  Ld.  Red.  224  n.  y. ;  1  Bro.  C.  C.  578 ;  1  Cox»  224.  8.  C. 

Ip)  Ld.  Red.  223.  {q)  WigiBin,  on  Disooveiy,  21. 

(r)  Ld.  Red.  212. 
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be  made  by  a  pure  plea,  that  ia,  a  plea  which  merely  suggests  matter  in  avoid- 
ance of  the  plaintiff  6  right  to  sue,  as  stated  in  the  bill,  an  answer  in  support  of 
the  plea  is  not  required.  In  such  a  case  the  defendant,  by  his  plea,  admits  the 
plaintiflTs  case,  and  so  full  and  complete  is  the  admission,  that  if,  after  aigu- 
nent,  issue  be  joined  upon  the  truth  of  the  plea,  and  the  plea  be  found  false, 
there  is  an  end  of  the  dispute,  and  the  plaintiff  is  entitled  to  a  decree  upon  this 
implied  admission  of  his  case,  (s) 

7%e  same  principle  also  requires  that  a  neffative  plea,  t.  f.  a  plea  which 
merely  consists  of  a  negative  averment  denying  the  plaintiff's  right,  or  the  prin- 
cipal facts  or  circumstances  upon  which  it  is  founded,  should  be  supported  by 
an  answer  in  those  cases,  only,  in  which  the  bill  states  or  charges  facts  by  way 
of  evidence  of  the  plaintiff*s  right     It  is  required  in  those  cases,  because  the 

eintiff  has  a  dear  ri^ht  in  equity  to  a  discovery  as  to  all  matters  within  the 
>w]edge  of  a  defendant  which  would  enable  him  to  support  his  case,  (/)  and 
it  would  be  against  that  principle  if  a  defendant  could,  by  merely  denying  the 
existence  of  me  claim,  deprive  the  plaintiff  of  the  means  of  proving  its  validity. 

The  cases  in  which  it  is  necessary  that  a  plea  should  be  supported  by  an 
answer  have  been  very  conveniently  divided  into— 1st,  Those  where  the  plain- 
tiff admits  the  existence  of  a  legal  bar,  and  charges  some  equitable  ciroumstances 
to  avoid  its  effect;  and,  2nd,  Those  where  the  plaintiff  does  not  admit  the 
existence  of  any  legal  bar,  but  states  some  circumstances  *which  p  «ii4  i 
may  be  true,  and  to  which  there  may  be  a  valid  ground  of  plea,  ^  -^ 

together  with  other  circumstances  which  are  inconsistent  with  the  substantial 
Tuidity  of  a  plea,  (a?) 

1.  With  respect  to  the  first  class  of  cases,  the  limits  to  which  the  plea  and 
answer  respectively  extend,  are  plainly  marked,  and  create  no  difficulty.  The 
moet  simple  cases  of  this  class  are  those  in  which  pleas  are  put  in  to  bills  brought 
to  impeach  a  decree  on  the  ground  of  fraud  used  in  obtaminfi;  it,  (y)  to  avoid 
the  effect  of  a  judgment  by  a  Court  of  ordinary  jurisdiction,  Tz)  to  set  aside  a 
release,  (a)  or  an  award,  (6)  or  to  open  a  stated  account  (c)  In  all  these  cases, 
and  others  which  fall  under  a  similar  principle,  the  bill,  having  admitted  the 
existence  of  a  fact  which,  taken  alone,  would  be  conclusive  against  the  plain- 
tiff, and  then  having  proceeded  to  state  specific  grounds  upon  which  that  fact, 
though  formally  or  ostensibly  in  existence,  yet  ought  not  to  have  the  effect  of 
eooduding  the  plaintiff,  which  ordinarily  it  would  have,  the  defendant  can  read- 
fly  decide  to  what  he  may  plead,  and  to  what  he  must  answer,  (d)  The  bill 
is  an  express  guide,  the  plaintiff  has  pointed  out  the  particular  circumstances 
vprni  which  he  relies  to  overcome  the  anticipated  bar,  with  regard  to  these  the 
principles  of  Equity  require  a  discovery,  (e) 

It  is  to  be  observed,  that  it  makes  no  difference  whether  the  bill  be  so  framed 
that  the  bar  should  be  introduced  by  way  of  substantive  slatement,  and  the 
equitable  circumstances  averred  for  the  purpose  of  affording  ground  for  relief, 
in  setting  aside  the  bar ;  or  whether  the  bar,  dice  be  merely  suggested  as  a  pre- 
tence, set  up  by  the  defendant,  and  the  equitable  matter  introduced,  by  way  of 
ehaige,  to  avoid  its  effect  {/)    It  sometimes,  however,  happens,  that  the  plain- 

(§)  WignuB  on  Diac  96;  Wood  ▼.  Strickland,  S  V.  &  B.  168;  Browiuwoid  ▼.  Ed- 
wvdi»  S  Yea.  947. 

(i)  Sanden  v.  King,  Mad.  dc  Geld.  61 ;  Yorke  ▼.  Fiy,  ib.  65 ;  Thring  ▼.  Edgar,  9  8. 
&  8.  374;  Hardman  ▼.  Ellamea,  5  Sim.  640. 

(x)  Han  on  Diac  80.  (y)  Ld.  Rad.  199. 

(?) 


Ib.  308.  (a)  Ib.  218. 

(k)  Ib.  211.  (e)  Ib.  311. 

(^  Han  oa  DfcK.  88.  (e)  Ib. 
(/)  Roche  ▼.  MorgeD,  3  Sch.  &  Let  731. 
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tiff  introduces  the  fact  whiQh  would  constitute  the  bar^  in  the  forni  of  a  preteuee, 
and  meets  it  by  a  naked  denial,  without  stating  any  circumstances  to  disprove 
r  *llft  -1  iM  in  such  cases,  it  seems  that  the  'defendant  should  merely  plead 
^  -'the  fact,  and  that  there  is  no  need  of  any  other  answer  than  the 

averments  in  plea,  (g) 

2.  With  respect  to  the  second  class  of  crises  before  referred  to,  as  those  ia 
which  it  is  necessary  that  a  plea  should  be  accompanied  by  an  answer,  the  limits 
to  which  the  plea  and  answer  are  to  extend,  are  not  so  easily  defined ;  it  may, 
however,  be  laid  down,  as  a  g;eneral  rule,  that  where  no  ostensible  bar  be  in  ike 
biU  admitted  to  exists  and  yet  the  defendant  would  jdead  in  bar  to  the  biB^  he 
must  distinguish  those  facts  whichy  tf  true^  would  not  invalidate  or  dimrovt 
his  ple<u  and  plead  to  the  relief  and  discovery  sought  as  to  them,  ana  then 
answer  to  thefacts^  which^  if  true,  would  disprove  or  invalidate  his  plea; 
and  also  to  those  matters  which  are  specially  alleged  as  evidence  of  mek 
facts.  (A) 

The  application  of  this  rule  is  sometimes  a  matter  of  no  inconsiderable  diffi- 
culty to  the  pleader ;  but  a  due  regard  to  the  different  description  of  pleas  wiQ, 
in  some  measure,  assist  in  unravelling  the  difficulty.  We  have  before  seeOy 
that  pleas  are  divided  into  affirmative  and  negative  pleas,  and  into  that  anoma- 
lous species  of  plea  before  referred  to,  in  which  a  defendant  re-states  in  his  plea 
some  matter  stated  in  the  bill,  and  then  meets  the  facts  which  are  alleged  in  the 
bill  to  defeat  the  bar  occasioned  by  the  matter  pleaded  by  negative  averments. 
With  the  latter  class  of  pleas,  however,  we  have  nothing  at  present  to  do,  since 
they  are  included  in  the  first  class  of  cases  above-mentioned,  in  which  the  limits 
to  which  the  plea  or  answer  respectively  extend,  are  plainly  defined.  With 
respect  to  affirmative  pleas,  the  difficulty  of  ascertaining  the  part  of  the  bill  to 
be  answered  is  not,  in  general,  very  great  The  most  simple  cases  of  this  aorl 
are  those  in  which  the  bill,  without  expressly  admitting  or  suggesting  the  exist- 
ence of  a  legal  or  equitable  bar,  either  by  direct  statement  or  by  way  of  pretence, 
introduces  facts  which  are  inconsistent  with  it,  obviously  for  the  purpose  of  anti- 
cipating and  avoiding  such  a  defence,  if  set  up ;  as  where  a  plaintiff,  for  the 
purpose  of  avoiding  the  effect  of  a  plea  of  the  Statute  of  Limitations,  without 
r  *11A  1  intimating  such  'purpose,  states  circumstances  which  have  arisen 
>  -J  within  the  time  of  limitation,  by  which  his  claim  has  been  admitted 

or  revived*  In  such  cases,  a  plea  of  the  Statute  of  Limitations  must  be  accom- 
panied by  an  answer  as  to  all  the  circumstances  so  stated,  (t\  otherwise  the 
circumstances  so  stated  will  be  considered  as  admitted,  and  wul  have  the  effect 
of  over-ruling  the  plea.  And  so  where  a  plaintiff,  in  order  to  avoid  the  effect 
of  a*  plea  of  purchase  for  valuable  consideration,  without  notice,  states,  in  his 
biU,  matters,  the  effect  of  which  would  be  to  shew  that  the  defendant  had  notice 
of  the  plaintiflTs  tide,  the  defendant  must  accompanv  his  plea  by  an  answer  ae 
to  such  facts.  The  same  rule  applies  to  all  cases  of  a  similar  description ;  and 
no  distinction  appears  to  exist  between  cases  in  which  the  matter  in  avoidance 
of  the  anticipated  plea  is  stated  in  the  bill  by  way  of  pretence  or  charge,  and 
those  in  which  it  occurs  in  the  original  statement.  Thus,  if  a  bill  be  filed  for 
the  specific  performance  of  an  agreement,  to  which,  (if  not  in  writing,}  the 
Statute  of  Frauds  would  be  a  bar,  it  is  usu^l^  in  order  to  avoid  a  demurrer,  to 
state  the  agreement  to  be  in  writing ;  (k)  and,  when  it  is  so  stated,  it  is  neces- 
sary that  a  plea  of  the  statute  should  be  supported  by  an  answer,  denying  the 
agreement  to  have  been  in  writing.  (/)     And  where  several  collateral  facts  are 

(m)  Hare  on  Diw.  80.  (h)  Ibid.  84. 

0  Bayley  v.  AdftDM,  6  Yet.  698.  (A)  Whitchuieh  ▼.  Be?i%  %  Bro.  C.  C.  60t. 

(/}  lb.  666.      Vide  etiam  Morifon  v.  Tumour,  18  Vei.  176;  fipunisr  v.  FitiieraU^  6 
Yet.  648. 
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•tetod  as  endenee  of  the  agreement  having  been  in  writing,  thoae  collateral  faoti 
nrast  also  be  answered.  (/)  In  cases  of  Uiat  description,  the  fact  of  the  agree- 
ment being  in  writing  is  the  fact  relied  upon  to  take  the  case  out  of  the  statute; 
and  it  may  be  introduced  into  the  bill,  either  by  way  of  charge,  or  in  the  state- 
ment of  the  agreement  itself,  (which  is,  in  fact,  the  more  usual  way,)  but,  in 
either  case,  the  necessity  for  its  being  answered  is  the  same.  It  is  true,  that, 
in  all  the  above  cases,  the  bar  which  would  be  afforded  by  the  plea  appears,  to 
a  eertain  extent,  to  have  been  anticipated  by  the  person  who  framed  the  bill, 
mod  who,  therefore,  so  framed  it  as  to  avoid  the  bar,  if  set  up ;  but  the  rule 
applies  to  all  cases  where  matter  is  stated  *in  the  bill,  which,  r  ^nj  -i 
if  trae,  would  negative  the  plea,  whether  stated  incidentally  or  in  '^  •' 

anticipation  of  any  expectea  defence.  Thus,  in  Crow  v.  i\frdl^  (m)  where, 
to  a  bill  bv  a  plaintiff  claiming  under  a  devise  of  reel  estate,  the  defendant  put 
in  a  plea  Jbunded  upon  the  statute  32  Hen.  9)  c12,  the  Court,  although  it  coii- 
ndeied  the  plea  to  be  good  in  substance,  held  it  to  be  defective,  because  the 
defendant  had  not  answered  a  part  of  the  bill  in  which  it  was  alleged  that  the 
ancestor  of  the  defendant  had  entered  upon  the  premises  in  question,  and  occu- 
pied them  as  tenant  to  those  under  whom  the  plaintiff  derived  his  title.  There 
the  matter  to  which  the  answer  was  considered  necessary,  was  introduced  into 
the  statins  part  of  the  bill,  without  any  apparent  view  to  its  being  adapted  to 
meet  the  defence  set  up.  And  so,  in  Bauhe  v.  Sibbald,  {n)  the  letters  whidh 
were  relied  upon  as  taking  the  case  out  of  the  Statute  or  Limitations,  were 
introdneed  into  the  statement  of  the  bill,  and  were  not  apparently  suggested  by 
way  of  answer  to  an  anticipated  defence.  Roche  v.  MorgeU(p)  and  Jones  v. 
Jkmsj  (p)  also  furnish  strong  iUustrations  of  the  principle  contended  for.  In 
BoeKe  v.  morgett,  the  bill  was  for  an  account  of  various  dealings  and  transae- 
tioiifl  between  the  plaintiff  and  defendant,  imputing  fmud  a^d  unfair  dealing,  and 
Tariotts  usurious  chaises,  overchatges,  and  mistakes  in  accounts  deliverisd ;  and 
the  defendant  pleaded,  in  bar,  a  certain  deed  of  release,  founded  on  a  general 
settlement  of  accounts  between  the  parties.  It  is  to  be  observed,  that  the  bill 
did  not  suggest  the  existence  of  the  release,  nor  was  it  apparently  framed  with 
eny  view  to  what  the  effect  of  that  instrument  would  have,  if  set  up  by  way  of 
plea;  it  merely  prayed  a  discoveiy  of  the  several  transactions  stated  in  the  biU* 
and  a  general  account ;  but  one  of  the  reasons  insisted  upon  by  Lora  Redesdale 
for  over-ruling  the  plea  was,  because  it  was  not  accompanied  by  an  answer  to 
the  ehaiges  of  unfairness  in  the  accounts,  &c.  His  Lordship  said,  that,  upon 
ai;giiraent  of  a  plea,  every  fact  stated  in  the  bill,  and  not  denied  by  answer, 
*in  support  of  tne  plea,  must  be  taken  as  true ;  and  he  held,  that  r  «■  10  -1 
the  ]^ea  to  the  relief  in  that  case  eught  to  have  averred,  that  the  '-  -I 

nettled  accounts  upon  which  the  release  was  founded,  included  all  the  dealings 
between  the  parties  \  that  those  accounts  were  just  and  &ir ;  that  Uie  balance 
was  justly  due;  and  that  those  averments  ought  to  have  been  supported  by  an 
answer  to  the  same  effect,  and  specially  negativing  aU  the  charges  of  fraud,  drc, 
imputed  to  the  transactions  by  the  bilL  [q)  In  me  case  of  Jones  v.  Davisj  (f ) 
the  bill  was  filed  for  an  account  of  stone  taken  from  a  certain  quarry,  under  asi 
agreement,  set  out  in  the  bill,  by  which  the  defendants  bound  themselves  to.pay 
for  sncfa  stone,  and  to  keep  an  account  of  the  quantity  taken ;  in  pursuance  of 
which,  the  bill  stated  the  defendants  to  have  kept  accounts ;  the  d^endants  put 
in  a  plea  denying  the  agreement,  but  not  denying,  by  answer,  the  statement  hi 

(I)  Evaiu  ▼.  Hanii,  8  Y.  4&  B.  861.  (m)  2  Mad.  409. 


(n)  15  Yea.  185.  (o)  8  8eh.  dt  hcL  78L 

Ip)  16  Tea.  862. 

g)  Vide  etiam  SdkaU  ▼.  BdeooB,  8  Yes.  107. 

r)  I6Y6S.868. 
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the  bill  as  to  the  accounts  having  been  kept ;  and  Lord  Eldon  over-niled  the 
plea,  because  it  did  not  contain  a  negation  of  the  alleged  accounts.  In  neither 
of  those  cases,  therefore,  were  the  circumstances  which  the  Court  held  ought 
to  have  been  answered,  introduced  with  a  view  to  any  anticipated  defence ;  tbej 
were  merely  alleged  as  part  of  the  res  gesta  in  the  stating  part  of  the  bill ;  and 
yet  the  Court  held,  that  the  plea,  being  unaccompanied  by  an  answer  with 
fespect  to  such  circumstances,  ought  to  be  over-ruled. 

The  author  has  been  induced  to  enter  thus  fully  into  the  point,  from  a  dr* 
cumstance  of  a  case  having  been  decided,  by  Sir  John  Leach,  from  which  a 
contrary  principle  to  that  alx)ve  laid  down  may  be  drawn.  The  case  alladed  to 
is  that  of  Pennington  v.  Btechey^  {a)  in  which  his  Honour  appears  to  have 
held,  that,  in  order  to  entitle  a  plaintiff  to  an  answer  to  such  statements  in  his 
bill  as  those  last  referred  to,  he  ought  to  call  the  defendant's  attention  to  them 
by  some  specific  all^tion.  The  bill  was  filed  for  a  discovery  in  aid  of  ao 
qectment,  which  the  plaintiff  had  brought  against  the  defendant  to  reoover 
r  *110  1  P^^^^^i^vi  ^^  ^Q  estate ;  and  it  alleged  that  the  plaintiff  *wa8  enti- 
I-  ^  tied  to  the  estate  under  a  settlement  made  upon  the  marriage  of  his 

Seat-grandfather,  in  1717 ;  and  that  the  defendant  had  frequently  admitted  1o 
e  plaintiff's  father,  that  he  held  the  estate  during  the  life  only  of  Uie  plaintiff's 
father,  and  that  at  his  death  the  plaintiff  would  succeed  to  it.  To  this  bill  the 
defendant  pleaded  a  purchase,  for  a  valuable  consideration,  from  a  person  in 
possession  at  the  time,  with  the  usual  averments  negativing  notice  of  the  plain- 
tiff^s  title,  but  did  not  answer  the  all^tion  as  to  the  admission  of  the  plaintiff*! 
title  by  the  defendant;  and  the  Vice  Chancellor  held  the  plea  to  be  good, 
although  it  did  not  contain  an  answer  as  to  such  averment  |  his  Honour  ex- 
pressing himself  to  the  effect,  that,  in  order  to  entitle  him  to  such  an  answer, 
the  plamtiff,  aAer  generally  charging  that  the  defendant  had  notice  of  his  tide, 
ought  to  have  specially  charged  these  admissions  **as  evidence  thereof." 

It  is  with  great  diffidence  that  the  author  presumes  to  differ  from  the  opinioa 
of  a  Judge  of  such  eminence  as  the  one  who  decided  that  case;  but  he  cannot 
avoid  expressing  a  doubt  as  to  the  correctness  of  the  above  decision,  which 
appears  to  him  to  be  at  variance  with  former  decisions  to  which  he  has  refer- 
led ;  {t)  ami  he  is  happy  to  think  that,  upon  this  point,  his  opinion  is  supported 
by  that  of  an  eminent  writer  on  the  subject  of  discovery,  {u)  It  appears  to  the 
author  that,  in  Penntngt(m  v.  Beechey^  the  learned  Judge  did  not  sufficiently 
advert  to  the  distinction  between  that  case  and  the  one  immediately  precediif 
it,  (Thring  v.  Bdgatn)  {x)  in  which  he  had  laid  down  a  rule  of  a  somewhat 
similar  nature,  with  regard  to  the  propriety  of  a  defendant  who  denies  the  plain- 
tiff's title  by  a  negative  plea,  accompanying  his  plea  by  an  answer  as  to  any  of 
the  facts  or  circumstances  stated  in  the  bill  as  constituting  that  title.  The  ntie 
in  Thring  v.  Edgar  is  this,  viz :  that  where  a  defendant  pleads  a  negative  plea 
denying  the  plaintiff's  title,  such  plea  is  a  full  bar,  unless  the  plaindff  has 
r  •lao  1  ^^"S^^  ^  discovery  of  ^circumstances  by  which  the  existence  of 
I-  -*  his  right  can  be  established ;  but,  in  order  that  a  defendant  may 

know  what  the  particular  discovery  which  the  plaintiff  requires  from  him  is,  it 
is  incumbent  upon  the  plaintiff  distinctly  to  call  his  attention  to  it  in  his  bilL 
This  rule,  however,  is  strictly  applicable  to  negative  pleas  only,  and  to  the 
form  in  which  a  discovery  is  to  be  required  by  the  plaintiff  as  to  matters  covered 
by  such  pleas;  and  the  author  contends  that  it  cannot  consistently  with  the 
cases  before  referred  to,  be  extended,  even  in  the  case  of  negative  pleas,  to 

(«}  3  8.  dc  8.  S89. 

(/)  Vide  Chamtierlun  v.  Agar,  8  V.  dc  B.  869;  Roche  ▼.  Moigdl;  and  Jones  v.  Davh; 
ithi  9upra. 

(tt)  Wigiim  on  Dim.  169.  (x)  X  8.  dc  8.  874. 
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nttten  of  tny  other  description,  and  that  it  cannot  be  applied  to  mattera  which 
are  not  covered  by  the  plea,  and  by  that  means  so  circumstanced,  that  unless 
his  attention  had  been  called  to  it,  an  answer  as  to  such  matters  would  have 
been  improper ;  or,  in  other  words,  it  cannot  be  extended  to  collateral  circum- 
staneee.  This  is  evident  from  the  case  of  Jones  v.  Davis,  (y)  where  the  plea, 
ws  we  hare  seen,  consisted  of  a  denial  of  the  agreement  set  out  by  the  bill; 
but  the  Court  held  that  the  defendants  were  bound  to  have  answered  as  to  the 
eirenmstance  of  their  having  kept  accounts,  although  his  attention  wfis  not  spe- 
cially drawn  to  tltat  circumstance,  as  one  witli  regard  to  which  the  plaintiff  was 
desirous  of  an  answer. 

The  grounds  upon  which  the  rule  in  Hiring  v.  Edgar  can  be  supported, 
are,  it  appears  to  the  author,  obvious,  when  we  consider  that  it  is  the  office  of 
ajplea  to  suggest  one  point,  which,  if  true,  at  once  puts  an  end  to  the  plaintiff*s 
daim ;  and  that  one  of  the  principal  objects  of  pleading  is  to  avoid  the  expense 
and  inconvenience  of  a  discovery,  with  regard  to  matters,  as  to  which,  if  the 
plea  be  true,  the  plaintiff  can  have  no  right  to  call  for  a  discovery.  A  plea  is, 
m  fact,  as  the  form  of  it  shews,  a  reason  sumsted  to  the  Court  why  a  defend- 
ant should  not  be  called  upon  to  answer  the  Dtll,  or  that  part  of  it  to  which  the 
plea  applies.  It  makes  no  difference  whether  the  reason  be  negatively  or  affirm- 
atively suggested.  If  a  defendant,  aAer  pleading  an  affirmative  plea,  should 
uiswer  any  part  of  the  bill  covered  by  his  plea,  he  *would  be  guilty  p  ^iai  -i 
of  an  absurdity,  as  he  would,  in  effect,  answer  that  which  he  sub-  ^  -^ 

mits  to  the  Court  he  ought  not  to  answer,  and  the  consequence  of  such  a  pro- 
ceeding would  be  that  he  would  over-rule  his  plea,  (z)  The  same  principle 
applies  to  what  is  termed  a  negative  plea :  when  a  defendant  resorts  to  such  a 
plea,  his  object  is,  by  simply  denying  the  right  set  up  by  the  plaintiff,  or  the 
title  he  makes  by  his  bill,  to  avoid  the  necessity  of  answering  further  as  to  the 
plaintiff's  right  or  title,  and  to  throw  upon  the  plaintiff  himself  the  onus  pro- 
bamHj  in  oi^er  that  his  suit  may  stand  or  fall  by  the  strength  or  weakness  of 
his  own  case,  so  that  if  the  defendant  were  to  answer  to  any  part  of  that  case, 
he  would  do  what  he  seeks  by  his  plea  to  avoid,  namely,  he  would  go  into  a 
discussion  of  the  merits  of  the  pUintiff's  caie.  Upon  this  ground.  Sir  Thomas 
PInmer,  V.  C,  proceeded  in  Drew  v.  Drew,  (a)  where  the  defendant,  in  an- 
swer to  a  bill  for  an  account  of  partnership  transactions,  between  the  plaintiff 
and  the  person  whom  the  defendant  represented,  put  in  a  plea  by  which  he 
denied  the  existence  of  the  partnership.  It  was  insisted  by  the  counsel  in  sup- 
port of  bill,  that  the  plea  ought  to  have  been  accompanied  by  an  answer  as  to  a 
statement  in  the  bill,  that  the  alleged  partner  had  been  apprenticed  to  the  plain- 
tiff; but  the  Vice.  Chancellor  held  that  it  was  not  necessary  to  answer  every 
cifcamstance  tending  to  the  point  on  which  tlie  defendant  relied,  and  tendered 
an  issoe  by  his  plea,  and  over-ruled  the  objection. 

But  although  a  defendant  pleading  a  negative  plea  is  precluded  from  answer- 
ing to  any  fact  which  it  is  the  object  of  that  plea  to  decline  answering,  yet,  as 
the  pkiintiff  has  a  right  to  a  discovery,  from  the  defendant,  of  all  matters  neces- 
aary  to  support  his  case,  he  has,  consequently,  a  right  to  compel  the  defendant 
to  answer  specifically  to  all  the  facts  stated  in  his  bill,  to  which  he  considers  it 
neeeesary  to  require  an  answer,  in  order  to  enable  him  to  make  out  his  claim  by 
means  of  the  evidence  which  may  be  afforded  by  the  defendant's  admission. 
Thns,  if  a  bill  were  to  be  filed,  alleging  a  partnership,  and  insisting  that  the 
existence  of  such  ^partnership  was  made  out  by  certain  documents  p  ^^^q  l 
or  by  setdements  of  accounts  and  admissions,  it  would  not  be  suffi-  ^  -^ 

cient  to  plead  to  such  a  bill  a  mere  denial  of  the  existence  of  the  paitnership ;  (jk) 


(y)  Ubi  supra.  (z)  For.  Rom.  68. 

(a)  3  v.  &  B.  159.  (6)  Eftns  ▼.  Harris  %Y.  SlB.  801. 
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he  mu8t  go  farther,  and  amwer  as  to  aO  the  eucumfltaiieee  ineisted  upon  as 
evidence  of  the  partnership. 

This  was  the  principle  acted  upon  by  Sir  John  Leach,  V.  C,  in  Sanders  ▼• 
KingnU)  where  his  Honour  laid  down  the  rule,  that  a  plea  which  negatives  die 
plaintiff's  title,  though  it  protects  a  defendant  generally  from  answer  and  dis- 
covery as  to  the  subject  of  the  suit,  does  not  protect  him  (rom  answer  and 
discovery  as  to  such  matters  as  are  specially  charged  as  evidence  of  the  plain- 
tiff's tide.  He  aflerwards  repeated  the  same  rule,  in  the  case  of  7%rmg  v. 
Edgar^  before  referred  to,  and  it  was  acted  upon  both  by  Lord  Brougham,  G.^ 
and  Sir  Launcelot  Shadwell,  V.  C,  in  Hardman  v.  EUames.  (d) 

It  is  observable  that  in  TTiring  v.  Edgar^  the  learned  Judge,  afler  repeating 
his  judgment  in  Sanders  v.  King^  applies  the  principles  of  that  judgment  to  the 
case  before  him,  with  this  qualification,  viz:  that  m  order  that  a  d^endarU  mojf 
know  what  is  the  partietdar  discovery  which  the  plaintiff  reauiresfrom  Arm, 
it  is  incumbent  on  the  plaintiff  distinctly  to  state  it  in  the  btlL  His  Honour 
then  goes  on  to  observe,  that  **the  common  form  of  doing  this  is  by  the  plain- 
tiff's chai|^ng,  as  ^evidence  of  his  title^*  the  particular  matters  as  to  which  he 
seeks  a  discovery  from  the  defendant,  (e)  and  that,  unless  the  defendant  is  dis- 
tinctly informed  what  are  the  particular  matters  affecting  the  plaintiff's  title,  as 
to  which  he  seeks  such  discovery,  the  defendant,  not  knowing  what  he  is  ex- 
pected to  answer,  is  not  to  answer  at  all."  The  result  of  the  case  was,  that 
his  Honour  over-ruled  the  plea  of  **no  debt,"  because  the  defendant  bad  pro- 
eeeded  to  give  an  answer  as  to  the  circumstances  under  which  the  debt  had  been 
contracted,  there  being  no  distinct  information  given  to  the  defendant,  by  the 
bill,  that  the  plaintiff  sought  any  such  discovery  from  him  for  the  pnrpose  of 
establishing  the  existence  of  the  debt. 

r    *12^    1      *'^®  author  is  aware  that  the  correctness  of  this  rule  has  been 
L  J  questioned ;  (/)  he  cannot,  however,  avoid  expressing  his  opinion  to 

be,  that,  if  the  circumstances  of  the  case  in  which  it  was  laid  down  are  properly 
adverted  to,  it  will  be  found  to  be  a  rule  sanctioned  both  by  authority  and  principteti 

It  is  to  be  recollected  that  the  plea  in  TTiring  v.  Edgar  was  strictly  a  n^ga^ 
live  plea,  denying  the  existence  of  the  debt  which  the  plaintiff  claimed  to  be 
due  to  him  from  the  testator ;  and  that  the  role  laid  down  and  acted  upon  in  the 
case  was  simply,  that  when  a  defendant  denies  the  plaintiff's  title  by  a  mo- 
tive plea,  he  must  not  accompany  his  plea  by  an  answer  as  to  any  facts  stated 
in  tlie  bill  which  constitute  part  of  such  title,  unless  his  attention  is  drawn  to 
such  facts  by  some  chaige  or  statement  in  the  bill,  indicating  that  the  plaintiff 
requires  a  discovery  as  to  those  facts,  and  what  the  particular  facts  are  as  lo 
which  the  discovery  is  required.  It  is  true  that  the  learned  Judge,  in  addition 
to  laying  down  the  rule,  adds,  by  way  of  illustration,  that  the  common  form  of 
doing  this  is,  *^  by  the  plaintiff's  chaiging  the  particular  matters  as  evidence  of 
his  title ;"  but  it  is  by  way  of  illustration  only  that  those  words  are  added ;  the 
Vice  Chancellor  by  no  means  asserts  that  this  is  the  only  form  in  which  it  ean 
be  done,  or  that  *^  words  of  equivalent  import"  are  required,  (g)  so  that  the  rale 
cannot  be  taken,  as  indicating  the  necessity  of  the  plaintiff's  pointing  out  the 
parts  of  the  bill  he  requires  to  have  answered,  by  any  **  regulation-mark,"  such 
as  the  words,  in  evidence,  Sic.  $  (A)  all  that  is  required  by  the  rule  is,  **  that  in 
order  that  the  defendant  may  know  what  the  particular  points  are  as  to  which  a 
discovery  is  required,  the  plaintiff  should  call  his  attention  to  them  in  his  bilL" 

Mad.  k.  Geld.  61 ;  vide  etiam  Yoike  v.  Fiy,  ib.  65. 
6  Sim.  640,  and  3  M.  d&  K.  78d,  8.  C. 
re)  Gon  ▼.  Prior,  I  Cox,  197;  Evana  v.  Harrla,  S  Y.  &  B.  861. 
0  Wigram  on  Diac  169.  (g)  lUd.  171. 

I)  Ibid. 
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Now,  at  &r  as  the  oonvenieDce  of  such  a  rule  is  in  question,  there  can,  it  is 
eoQeeived,  he  no  doubt ;  and,  as  to  the  necessity  of  it,  the  author  submits  that 
il  is  evident,  not  only  from  the  same  learned  Judge^s  former  decision,  in  Seat" 
dtTB  ▼•  King^  (i)  but  from  the  judgment  of  Sir  Thomas  Plumer,  in  Drew  r. 
Urtw ;  {k)  *for  if  a  defendant  pleading  a  negative  plea  is  not,  (as  p  ^^^a  n 
was  held  in  that  case)  liable  to  answer  the  circumstances  tending  to  ^  ^ 

the  point  upon  which  he  offers  an  issue  by  his  plea,  and  yet  the  plaintiff  is 
entitled,  (as  there  is  no  doubt  he  is)  upon  the  general  principles  of  the  Court,  to 
a  discovery  from  the  defendant,  as  to  all  or  any  of  the  circumstances  alleged  in 
his  bill,  to  be  used  by  way  of  evidence,  ^*  to  negative  the  negative  plea,"  how 
is  the  defendant  to  know  to  which  of  those  circumstances  he  is  bound  to  answer, 
vnless  the  plaintiff  points  them  out  in  his  bill  ? 

It  is  to  be  remembered  that  in  JTiring  v.  Edgar,  the  question  was  not 
whether  the  defendant  ought  to  have  answered  as  to  facts  which  were  collateral 
lo  the  plaintiff's  title ;  but  whether  he  ought  to  have  answered  certain  facts  or 
ciicumstances  which  were  directly  connected  with  the  title,  and  actually  formed 
part  of  it,  viz  :  **the  manner  in  which  the  debt  claimed  by  the  plaintiff  had 
been  contracted  $"  and  the  reason  why  the  Vice  Chancellor  held  he  ought  not 
to  have  answered  them  was,  because  the  plea,  by  denying  the  debt,  had  Uiereby 
negatived  the  plaintiff *s  tide  altogether ;  so  that  all  the  circumstances  connected 
with  the  plaintiff's  title,  and  upon  which  it  was  founded,  were  covered  by  the 
filea,  and  could  not  be  answered  without  infringing  the  acknowledged  rule  of 
l^eading,  that  if  a  defendant  answers  to  matters  covered  by  his  plea,  his  plea  is 
thereby  over-ruled.  His  Honour,  however,  held,  that  if  the  plaintiff  had  alleged 
in  his  bill  that  a  disoovenr  by  the  defendant,  as  to  certain  circumstances  con- 
nected with  his  tide,  would  have  afforded  evidence  in  support  of  it,  he  would, 
upon  a  clearly  recognized  principle  of  equity,  have  been  entitled  to  such  dis- 
covery ;  but  that,  as  he  had  not  laid  such  a  ground  for  the  application  of  that 
principle,  the  defendant,  having  by  his  plea  submitted  that  he  ought  not  to 
make  such  diseovenr,  could  not  be  allowed  to  do  that  which  his  plea  protested 
i^nst  his  being  called  upon  to  do. 

The  rule,  therefore,  in  Hiring  v.  Edgar,  must  be  held  as  merely  prohibit- 
ing a  defendant  who  has  denied  the  plaintiff's  title,  by  a  negative  plea,  from 
answering  as  to  any  of  the  circumstances  of  the  plaintiff's  title,  or  which  would 
afford  direci  ^evidence  of  it,  unless  such  an  answer  is  specifically  r-  ^^^ok  -i 
called  for  by  the  form  of  the  bill,  and  the  author  submits  that  taking  ^  -J 


view  of  the  rule,  it  is  not  impeached  by  any  of  the  cases  cited  by  the 
learned  writer  before  referred  to,  as  authorities  *^the  other  way."  (f 

The  cases  so  cited  are  Soche  v.  MorgelL  (fii)  Jone$  v.  BavU,  (n)  Chamber- 
imin  V.  Agar,  (v)  Crow  v.  TyreU,  (/>)  Arrwla  v.  Heeford,  {q)  Hardman  v. 
Eilame9.1r)  Those  cases,  however,  have  little,  if  any,  connexion  with  the 
point  in  Thrmg  v.  Edgar  ;  the  point  in  question,  in  all  of  them,  was,  whether 
a  defendant,  having  protected  himself  by  his  plea  from  answering  as  to  any  cir- 
eamstances  directly  connected  with  the  plaintiff's  title,  was,  by  the  same  plea, 
protected  from  answering  as  to  matters  stated  in  the  bill,  which  were  not  direcUv 
connected  with  the  plaintiff's  title,  but  were  erUirdv  collateral  to  it,  but  which 
matlen,  if  true,  ^ould  have  afforded  evidence  in  uvour  of  the  case  stated  by 
the  pUtntiff.    Thus,  in  Jones  v.  Davis,  («)  the  plaintiff's  title  depended  upon 


<t)  mi  Mujfra.  (k)  S  v.  dc  B.  169. 

(0  Wlam  oo  Due.  169.  (m)  S  Mi.  4c  Lef.  781. 

(n)  16  Vef.  S6S.  (o)  2  Y.  dc  B.  859. 

(p)  8  Mad.  897.  {g)  I  M'Lel.  4&  Younge,  880. 

(r)  6 Sim.  640.  («)  Vldiupra. 
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an  a^ement  that  the  defendantB  should  keep  an  accoont  of  stone  raised  in  a 
oertam  quarry,  and  that  the  plaintifT  should  be  paid  for  such  stone  at  the  mar- 
ket price  $  the  plea  negatived  the  agreement,  and  the  defendant  was  thereby, 
according  to  the  rules  of  pleading  before  adverted  to,  precluded  from  making 
any  discovery,  not  only  as  to  the  agreement,  but  as  to  any  of  the  circumetanoes 
which  directly  led  to,  or  were  attendant  upon,  its  being  entered  into,  nnless 
his  attention  has  been  specially  directed  to  them  by  the  bill,  as  cireumstanoes 
respecting  which  a  discovery  was  sought;  Lord  Eldon,  however,  held,  that 
the  defendant  was  not  protected  from  making  a  discovery  as  to  the  facts  stated 
in  the  bill  to  have  occurred  aubsequeniiy  to  the  agreement^  and  which,  if  true, 
would  have  a  tendency  to  neptive  the  plea,  by  shewing  that,  although  the 
agreement  was  denied,  the  defendants  had  acted  in  the  manner  in  which  the 
r  *12B  1  agreement,  if  in  existence,  would  have  compelled  them  to  act,  vis: 
'-  -'  that  they  had  *kept  tlie  accounts  which  the  agreement  stated  in  the 

bill  required  them  to  keep.  In  Chamberlain  v.  Agar^  (r)  a  fact  which  was 
collaterally  mentioned  in  the  bill,  as  part  of  the  plaintiff  *s  case,  was  held  not  to 
be  covered  by  the  plea  which  negatived  the  existence  of  a  codicil,  under  which 
the  plaintiff  claimed  :  besides  which,  it  is  to  be  remarked,  that  independently 
of  the  indirect  evidence  which  that  fact,  if  true,  would  have  afforded  of  the  exist- 
ence of  the  codicil,  it  was  in  itself  made  the  foundation  for  relief.  In  AmM 
T.  Heaford^  (t)  the  bill  claimed  certain  property  in  the  possession  of  the  defiend- 
ant,  and,  as  the  plaintiff  *8  title^  it  stated  a  mortgage-deed,  under  which  it  was 
alleged  the  defendants  claimed,  and  it  expressly  charged,  that  the  property  in 
question  had  been  conveyed  to  the  defendant  with  a  knowledge  of  the  mortgage, 
and  that  accounts  were  kept  by  them  within  twenty  years,  &c.  To  this  bill, 
the  defendants  pleaded  a  negative  plea,  viz :  that  the  indenture  of  mortgage  in 
the  bill  mentioned,  did  not  comprise  any  premises  in  the  defendant's  occupation, 
or  to  which  he  claimed  title ;  and  it  was  held,  by  the  Court  of  Exchequer, 
that  the  charges  above  mentioned,  should  have  been  met  by  a  positive  and 
direct  negative.  Those  cases,  therefore,  all  proceeded  on  the  ground  that  the 
defendant  had  not  answered  as  to  collateral  circunutaneesj  and  do  not  afford 
any  ground  for  impeaching  the  rule  in  Thring  v.  Edgar^  which,  as  we  have 
seen,  applies  only  to  the  parts  of  the  bill  which  are  negatived  by  the  plea,  viz  : 
the  plaintiff's  tide,  and  the  circumstances  directly  connected  widi  it,  and  not  to 
collateral  facts. 

The  above  cases,  of  Jones  v.  Dama^  Chamberlain  v.  Agar^  and  Arnold  v. 
Hecford^  are  the  only  cases  of  those  cited  by  the  learned  author  referred  to,  in 
which  the  defendants  had  set  up  negative  pleas,  denying  the  plaintiff*s  title  $  in 
the  other  cases,  the  pleas,  although  they  contained  negative  averments,  were 
fltrictly  affirmative;  i.  e.  they  brought  forward  matters,  which,  admitting  the 

Caintiff 's  case  to  be  true,  shewed  that  he  could  not  recover,  by  reason  of  the 
ir  set  up  by  the  plea.  In  Roche  v.  Morgellj  {f)  the  plea  was  a  general  release; 
r  *127  1  ^^  ^^^^^  ^'  TS/reU^  *the  defendant  set  up  the  Statute  of  Limitations, 
I-  -^82  Hen.  8,  c  2,  in  bar  of  the  plaintiff's  claim ;  and  in  Hardman 

T*  Ettamee^  (u)  the  defence  insisted  upon  by  the  plea  was,  that  the  possession 
of  the  property  had  been  adverse  to  the  plaintiff's  title  for  above  sixty  yeari ; 
this  defence,  so  far  from  negativing,  was  perfecdy  consistent  with  the  plaintiff's 
case  as  set  out  in  his  bill ;  and  it  is  to  be  observed  that,  in  the  last  case,  the 
Lord  Chancellor,  as  well  as  the  Vice  Chancellor,  recognized  the  authority  of 
Hiring  V.  Edgar;  and  that  the  Vice  Chancellor,  though  he  over-ruled  the  plea, 
expressly  stated  that  the  plea  was  defective,  ^^not  becauee  it  does  not  negative 
the  eireumatancee  that  canetittite  the  pUnrUiff^s  caseffor  tf  it  did^  that  uwM 
— «^~— — —      ^^— »■  II   — ^— ^— — »^— —  I II  ■»  III   I       ^^— ^^^-^—      — — i^— — »^j^^-^— ^— ^— ^^ 

(r)  Ubintpra,  («)  Ulnmipra* 

(0  UHntpra,  (u)  Ubi  supra. 
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over-rule  the  plea^  but  becaase  it  has  so  stated  the  nature  of  the  defence,  that 
no  human  being  can  comprehend  what  that  case  is  :"  so  that  Hardman  v.  El- 
Umu*^  as  fer  as  it  soes,  it  is  an  authority  in  favour  of  Hiring  v.  Edgar^  not 
only  by  reason  of  me  positive  recognition  of  the  rule.  laid  down  in  tliat  case, 
which  is  to  be  found  in  it,  but  by  reason  of  the  acknowledgment  it  contains  of 
the  principle  upon  which  it  is  contended  that  T%ring  v.  Edgar  was  decided, 
Tiz:  thau  if  a  defendant  accompanies  his  plea  by  an  answer  to  any  matter 
covered  by  his  plea,  or  which  by  his  plea  he  declines  his  answer,  he  over-rules 
his  plea. 

On  the  whole,  it  appears  to  the  writer,  that  the  rule  in  Thring  v.  Edgar  is 
unimpeached  by  the  authorities  cited,  and  that  it  is  founded  upon  the  acknow* 
ledged  principles  of  the  Court  He,  therefore,  thinks  that  he  is  justified  in 
stating  the  rule  of  pleading,  w*ith  regard  to  the  necessity  of  supporting  negative 
pleas  by  answer,  to  be  in  conformity  with  the  rule  there  laid  down,  viz:— that, 
where  a  defendant  puts  in  a  plea  which  has  the  effect  of  negativing  the  plain- 
tiff's title,  he  must  not,  on  paio  of  over-ruling  his  plea,  accompany  it  by  an 
answer  to  any  of  the  facts  upon  which  the  plaintiff's  title  depends ;  unless  his 
attention  is  drawn  to  those  &cts  by  some  special  charge  in  the  bill,  pointing 
out  to  him  distinctly  that  the  plaintiff  requires  an  answer  as  to  such  p  «128  1 
matters,  (v)    And  that  *where  such  special  charge  is  introduced  in  '^  ^ 

the  bill,  the  plaintiff  is  bound  to  accompany  his  plea  by  an  answer  to  the  facts 
so  charged,  (x)  To  this  the  author  ventures  to  add,  that,  although  it  is  the 
oomroott  form,  where  a  plaintiff  requires  a  particular  discovery  from  a  defend- 
ant to  support  his  case,  to  do  so  by  charging  the  particular  matters  of  which  he 
seeks  a  discovery,  **as  evidence  of  his  title  $"  no  particular  form  of  words  is 
necessary  for  that  purpose,  all  that  is  necessary  being  the  introduction  into  the 
bill  of  a  chaige  or  allegation,  by  which  the  defendant  may  be  distinctly  informed 
that  the  plaintiff  seeks  a  particular  discovery  from  him,  and  what  that  particu- 
lar discover  is. 

The  author  also  ventures  further  to  add,  that  the  rule  iii  Thring  v.  Edgar^ 
is  applicable  only  to  those  facts  which  are  covered  by  the  plea,  and  that  with 
respect  to  collateral  facts,  or  facts  which  are  stated  in  Uie  hill,  as  occurring  since 
the  title  of  the  plaintiff  is  alleged  to  have  occurred,  the  defendant  is  bound  to 
answer  them  whether  his  attention  is  specifically  called  to  them  or  not ;  and 
that,  in  this  respect,  there,  is  no  distinction  between  negative  pleas  and  pleas  of 
any  other  description. 

This  brings  us  to  the  consideration  of  the  cases  in  which  it  is  necessary  that 
a  plea  should  be  accompanied  by  an  answer,  as  to  deeds,  papers,  and  other 
docaments  charged  by  the  bill  to  be  in  the  defendant's  possession,  custody,  or 
power.  The  necessity  for  such  an  answer,  must  generally  depend  upon  the 
nature  of  the  individual  case ;  so  far,  hpwever,  as  the  matter  is  susceptible  of  a 
ledoetiqn  into  rules,  the  following  may  be  stated  as  those  by  which  the  subject 
b  regulated  :— 

1 .  Where  a  bill  slates  a  case  for  the  plaintiff,  and  charges  that  the  defendant 
has  in  his  possession  documents  from  which  the  matters  aforesaid,  in  the  bill 
mentioned,  or  any  of  them  would  appear,  and  the  defendant  pleads  a  pure 
affirmative  plea,  not  denying  any  part  of  the  plaintiff's  case,  he  will  not  be 
required,  indeed  ought  not  to  answer,  as  to  the  possession  of  the  p  ^^.^o  n 
^documents,  because  the  documents  being  only  charged  in  the  bill  ^  -^ 

to  be  of  importance,  as  proving  the  plaintifi!^s  cale,  which  the  defendant  by  his 
plea  does  not  controvert,  the  production  of  the  documents  would  be  unneces- 
sary.    Thus,  where  defendants  pleaded  the  Statute  of  Limitations,  but  did  not 

(s)  Thring  v.  Edgar^  8  8nn.  874.  (x)  Sanders  v.  King*  %  Mid.  91. 
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answer  an  allegaiion  in  the  bill*  *<that  they  had  in  their  posaession  booka  and 
documents  relating  to  the  matters  aforesaid,  or  some  of  them/'  the  Vice  Chan- 
cellor held,  that  an  objection  to  the  plea»  on  the  ground  of  the  omission  of  such 
an  answer,  could  not  be  sustained ;  he  thought,  that  unless  the  allegation  in  tha 
bill  had  gone  further,  and  had  averred  that  by  the  documents,  or  some  of  them, 
it  would  appear  that  a  promise  had  been  given  within  six  years,  the  mere 
allegation  that  the  defendants  had  in  their  possession  papers  relating  to  the 
matters  aforesaid,  and  from  which,  if  produced,  the  matters  aforesaid  would'' 
appear,  was  immaterial,  (there  not  being  any  chaige  in  the  bill,  of  any  promise 
having  been  made  within  six  years,)  and  that,  consequently,  it  was  not  neces- 
sary for  the  defendants  to  negative  such  an  allegation,  either  by  averments  in 
their  plea,  or  by  answer  in  support  of  it.  (y) 

2.  It  is  evident,  from  the  above  case,  that  if  the  bill  had  contained  any  alle- 
gation of  a  promise  within  six  years,  the  Vice  Chancellor  would  have  held, 
Siat  the  charge  as  to  the  documents,  ought  to  have  been  answered ;  and  it  may 
be  laid  down  as  a  rule,  that  wherever  the  bill  states  or  charges  any  fads  tohiA 
are  inconsistent  with  the  defendanVs  plea^  or  which  would  take  the  plain- 
tiJSTs  case  out  of  the  operation  of  it^  and  charges  that  the  defendant  has  m 
hu  possession  documents  from  which  the  matters  in  the  bill  mentioned  toould 
appear^  then  it  will  be  necessary  to  accompfmy  the  plea  by  a  discovery  of  the 
aocaments  in  the  defendant's  possession;  for,  as  the  introduction  of  such 
matter  in  the  bill,  renders  it  imperative  on  the  defendant  to  accompany  his 
plea  by  an  answer  as  to  those  facts ;  that  answer,  to  be  complete,  must  extend 
to  the  documents  inquired  after ;  because,  as  they  are  charged  to  relate  to  the 
r  *1^0  1  "'^^^^  before  mentioned,  and  the  facts  *which  go  to  negative  the 
^  ^  defendant's  plea  are  amongst  those  matters,  it  may  happen  that  the 

documents  in  the  possession  of  the  defendant,  will  afford  important  evidence  to 
enable  the  plaintiff  to  avoid  the  effect  of  the  plea.  Thus,  where  a  bill  was  filed 
by  persons  claiming  an  estate  as  heirs  of  A.  ex  parte  matema^  and  the  defend- 
ant pleaded  that  another  person  was  the  heir  of  A.  ex  parte  patema,  the  Court 
over-ruled  the  plea,  because  it  did  not  answer  as  to  a  correspondence,  by  which 
it  was  charged  in  the  bill,  that  the  defendant  had  admitted  the  plaintiff's  title,  {z) 
Upon  the  same  principle  the  Court  proceeded  in  over-ruling  the  plea  in  Hard- 
man  v.  Ellames^  before  referred  \o.{zz)  The  plaintiff's  claim  was  derived 
under  the  limitations  of  a  certain  deed,  and  the  bill  was  framed  to  shew,  that 
the  persons  from  whom  the  plaintiff  derived  title,  had  in  succession  enjoyed  the 
estate  in  conformity  with  the  limitations  in  that  deed;  and  it  chaiged  *Uhat  the 
defendants  had  in  their  possession,  &c.  deeds  and  other  documents  relating  to 
the  estates,  and  the  title  thereto,  and  the  other  matters  aforesaid,  and  shewing 
the  truth  of  such  matters,  and  particularly  of  the  matters  as  to  the  plaintiff's 
pedigree,  and  that  certain  persons  mentioned  in  the  bill,  had  retained  posses- 
sion of  the  estate  under  a  term  of  years  created  by  the  deed  and  upon  the  trust 
thereof."  To  this  bill  the  defendant  pleaded,  that  the  persons  under  whom  he* 
claimed  possession  of  the  estate,  had  enjoyed  an  adverse  possession  for  above 
sixty  years  before  the  filing  of  the  bill,  (the  effect  of  which  plea,  the  circum- 
stance, that  the  persons  stated  had  held  the  estate  under  the  term  of  years, 
would  have  avoided  by  shewing  that  the  possession  of  the  estate  had  been  in 
conformity  with  the  limitations  under  the  deeil,  since  the  period  when  the 
adverse  possession  set  up  by  the  plea  con)menced  $)  and  one  of  the  grounds 
upon  which  the  Vice  ChanceAor,  and  afterwards  the  I^ord  Chancellor,  upon 
appeal,  held  the  plea  defective,  was,  because  it  was  not  accompanied  by  an 
answer  as  to  the  documents,  ^^     It  is  to  be  observed  that,  in  his  judgment, 

(jf)  Mac  Gregor  v.  E.  I.  Company,  2  Sim.  452. 

(z)  Emerwm  t.  Harland,  8  Sim.  499.         {zz)  6  Sim.  240;  2  M.  di;  K.  732»  8.  C. 
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the  Lord  Chanoellor  appears  to  have  laid  some  stress  upon  the  &ct|  that  the 
aDc^tioD  in  the  bill  was  not  confined  to  a  general  chaigey  that  p  «.„.  ^ 
ficom  'the  documents,  the  several  matters  aforesaid,  or  some  of^  -^ 

them,  woald  appear,  but  the  fact  that  they  would  so  appear  was  specially 
averred;  it  is  submitted,  however,  that  the  mere  general  charge  would  have 
been  sufficient  to  have  entitled  the  f^aintiff  to  an  answer. 

But,  although  the  general  rule  is,  that  a  chaige  that  the  defendant  has  docn- 
Bents  in  his  possession,  from  which  the  matters  in  the  bill  stated  would  appear, 
must  be  answered  whenever  there  are  facts  stated  or  chaiged  in  the  bill  which 
are  inconsistent  with  the  plea;  vet,  it  will  not  be  applied  to  those  cases  where 
the  bill  misstates  the  effect  of  deeds  which  form  the  substance  of  the  plea,  and 
are  stated  in  it.  Thus,  where  a  plaintiff  claimed  as  heiress-at-law,  of  a  person 
who  had  devised  real  estates  to  various  persons  in  tail,  with  ultimate  remainder 
to  his  own  right  heirs,  and  alleged,  by  her  bill,  *  that  the  several  estates  tail  had 
been  determined  by  failure  of  issue,  and  that  no  valid  recovery  had  been  snjfered, 
or  if  it  had,  that  the  property  had  been  so  settled,  that  she,  the  plaintiff,  was 
atill  entitled  as  right  heir  of  the  original  testator,  and  that  it  would  so  appear  if 
the  defendant  would  produce  the  deeds  creating  the  tenant  to  the  prmdpe^  and 
leading  or  declaring  the  uses  of  the  recovery ;'  and  the  defendant  pleaded  the 
recovery,  and  set  forth  the  substance  of  the  deeds  making  the  tenant  to  the 
ffmcipt  and  leadiiiff  the  uses  of  the  recovery,  under  which  it  was  apparent  the 
plaintiff  had  no  title;  the  plea  was  held  by  Sir  J.  Leach,  V.  C,  to  be  good, 
although  not  supported  by  an  answer  as  to  the  deeds,  A;c.,  which  his  honour 
hdd  to  be  unnecessary,  as  the  plea  was,  in  fact,  a  direct  denial  of  the  averment, 
that  the  estate  was  so  settled  that  the  plaintiff  was  entitled,  (a) 

Perhaps,  the  best  course  which  a  pleader  can  pursue  in  cases  of  this  descrip- 
tion in  general,  is,  to  consider  how  far  any  part  of  the  matter  alleged  in  the  bill 
partakes  of  the  nature  of  a  special  replication.  If  the  matter  chaiged  amounts 
ody  to  a  general  denial  of  the  facta  pleaded,  the  discovery  is  not  necessary; 
because,  then,  the  docuroenis  sought  form  part  of  the  defendant's  case  only, 
and  when  the  cause  *come8  to  be  heard  on  the  truth  of  the  case  as  ^  ^^.^a  -i 
pot  in  issue  by  the  plea,  the  plaintiff  (his  case  being  admitted  by  ^  ^ 

the  plea,)  will  not  require  the  assistance  of  the  documents  in  the  defendant'e 
possession  to  establish  his  right;  and  the  defendant  will  derive  no  benefit  from 
his  plea,  unless  he  can  prove  it  to  be  true.  I^  on  the  contrary,  the  chaig0 
unonnts  to  a  $pecial  replicaiion^  that  is,  to  a  statement  of  facts,  which,  admit- 
ting the  plea  to  be  true,  goes  to  do  away  with  its  effect ;  there  the  documente 
required  may  be  important  to  assist  the  plaintiff  in  making  out  his  own  case, 
m :  the  facts  alleged  in  derogation  of  the  plea  ;--in  such  cases,  therefore,  there 
most  be  a  discovery  as  to  those  documents. 

8.  With  respect  to  negative  pleas,  the  rule  may  be  stated  to  be  in  conformity 
with  the  principles  before  adverted  to,  namely,  that  if  a  plaintiff  indieateSf  by 
hii  bin,  that  he  requires  an  answer  as  to  documents  aUtged  to  be  in  the  cfe- 
fendant^s  possession^  in  proof  of  his  titie^  the  drfendant  must  mate  the  dis» 
^ery;  thus,  if  a  bill  specially  chaiges,  that  the  defendant  has  in  his  posses- 
sion documents  from  which  the  truth  of  the  matters  stated  in  ihe  bill  would 
appear,  he  must,  if  he  natives  the  plaintiff's  title  by  his  plea,  accompany  his 
plea  by  an  answer  as  to  those  documents.  The  pbtntiff  is  entitled  to  a  dis- 
covery of  them,  in  order  to  enable  him  (in  the  language  of  Lord  Brougham^) . 
*to  negative  the  native  p!ea.'  (6)  When,  on  the  other  hand,  the  bill  charges 
doeuments  tu  be  in  the  possession  of  the  defendant,  but  the  chaige  is  not  aocom- 

(a)  Plunkett  v.  Cavendidi,  I  R.  di;  M.  718. 
(6)  Haidmaa  ▼.  £lUmM»  S  M.  Sc  K.  744. 
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panied  by  an  allegation,  that  from  such  documents  the  truth  of  the  matters  in 
the  bill  would  appear,  thep  It  is  presumed  that,  according  to  the  rule  in  TTiring 
T.  Edgar^  before  adverted  to,  it  ought  not  be  answered. 

It  may  be  collected  from  the  preceding  observations,  that  an  answer  in  sup- 
port of  a  plea  is  no  part  of  the  defence;  (c)  the  defence  is  the  matter  set  up  by 
the  plea,  the  answer  is,  that  evidence  which  the  plaintiff  has  a  right  to  requiie 
and  to  use  to  invalidate  the  defence  made  by  the  plea,  and  the  plaintiff  is  enti- 
tled to  make  use  of  it,  not  only  upon  the  hearing  of  the  cause,  upon  the  issue 
r  *11^  1  raised  by  the  plea  after  the  plea  sh^l  *have  been  decided  to  be  a 
L  J  good  bar  upon  aigument;  but  upon  the  aivument  of  the  plea  itself 

before  any  evidence  can  be  given,  {d)  for  the  purpose  of  counterproving  the  plea, 
by  reading  from  it  any  facts  or  admissions  which  may  negative  the  matters 
pleaded  or  averred  in  the  plea.  («)  Thus,  in  Hony  v.  Hony^  (/)  where  a  bill 
was  filed  by  a  remainder-man  agamst  a  tenant  for  life,  for  an  account  of  timber 
cut  fo%a  period  of  more  than  six  years  previous  to  the  filing  of  the  bill,  and  for 
payment  of  the  value  thereof,  and  the  defendant  pleaded  the  Statute  of  Limita- 
tions in  bar  to  such  part  of  the  bill  as  sought  an  account,  d^,  for  more  than 
six  years  previous  to  the  bill  filed,  and  answered  as  to  the  rest,  the  plea  was 
over-ruled;  because,  upon  reading  the  answer^  it  appeared  that,  in  certain 
accounts,  rendered  by  the  defendant  within  the  six  years,  he  had  given  an 
account  of  the  timber  cut  and  sold  from  the  commencement  of  his  tenancy  for 
life;  and  it  was  held,  that  a  new  cause  of  action  arose  whenever  such  an 
account  had  been  rendered,  so  that  the  case  was  taken  out  of  the  statute. 
The  answer,  then*  being  no  part  of  the  defence,  but  only  what  the  plaintiff  has 
a  right  to  require,  to  enable  him  to  avoid  that  defence,  it  follows,  that  it  must 
be  full  and  clear,  otherwise  it  will  not  support  the  plea;  for  the  Court  will 
intend  all  matters  chaiged  in  the  bill,  to  which  the  plaintiff  is  entitled  to  an 
answer,  to  be  against  the  pleader,  unless  they  are  fully  and  clearly  denied,  (g) 
Thus,  if  a  bill  is  filed  to  set  aside  a  decree  or  other  instrument  on  the  ground 
of  fraud,  and  the  defendant  pleads  the  decree  or  instrument  sought  to  be  set 
aside  in  bar,  the  defendant  must  answer  the  facts  of  fraud  alleged,  so  fully  as  to 
leave  no  doubt  on  the  mind  of  the  Court  that,  upon  that  answer,  if  not  contro- 
verted by  evidence  on  the  part  of  the  plaintiff,  the  fact  of  fraud  cannot  be 
established.  If  the  answer  should  not  be  full  in  all  material  points,  the  Court 
ivill  presume  that  the  fact  of  fraud  may  be  capable  of  proof  in  the  point  not 
r  *134  1  ^"^^^  answered,  and  will,  therefore,  not  deem  the  *answe|r^  sufficient 
t  J  lo  support  the  plea,  and  upon  that  ground  will  over-rule  the  plea.  (A) 

But,  although  an  answer  in  support  of  a  plea  is  required  to  be  full  and  clear^ 
yet,  if  the  equitable  matters  charged  are  fully  and  clearly  denied,  it  may  be 
sufficient  to  support  the  plea,  although  all  the  circumstances  charged  in  the  bill 
may  not  be  precisely  answered,  (t)  In  such  cases,  however,  Uie  plaintiff  is 
not  precluded  by  the  circumstance  of  the  Court  having  held,  upon  the  aigument 
of  the  plea,  that  the  charges  in  the  bill  are  sufficiently  denied  to  exclude  intend- 
ment against  the  pleader,  from  afterwards  excepting  to  the  sufficiency  of  the 
answer,  in  any  point  in  which  he  may  think  it  defective,  {k)  He  may  also,  by 
amending  his  bill,  require  an  answer  to  any  matter  which  may  not  have  been 
so  extensively  stated  or  interrogated  to  as  the  case  would  warrant,  or  to  which 
he  may  apprehend  that  the  answer,  though  full  in  terms,  may  have  been,  in 

(e)  Lord  Red.  199,  (n.)  h.  (d)  Lord  Red.  199,  (n.) 

(f )  Hildyard  ▼.  Ctemy,  8  Atk.  303.  (/)  1  8.  &  8.  569. 

(g)  Loxd  Red.  241 ;  Hildyard  v.  Cmty,  ti^i  tupra. 
(A)  Lord  Red.  199. 

(0  Lord  Red.  241 ;  Waters  ▼.  Ghnville,  Gilb.  Rep.  184;  3  Bro.  P.  C.  378. 
Ik)  Lord  Red.  241. 
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effect,  evasive,  (t)  It  is  to  be  recollected,  however,  that  after  a  plea  has  been 
aUowed,  the  plaintiff  cannot  amend  his  bill  unless  upon  leave  obtained  on  special 
motion,  (m) 


It  is  to  be  observed,  that  the  cases  above  referred  to,  as  requiring  that  a  plea 
should  be  accompanied  by  an  answer,  are  those  only  in  which  some  fact  or 
matter  is  stated  or  charged  by  the  bill,  which*  if  true,  would  have  the  effect  of 
over-ruling  the  plea ;  there  are  cases,  however,  in  which,  even  though  no  equit- 
able circumstances  are  alleged  in  the  hill,  to  defeat  the  bar  offered  by  the  plea, 
when,  in  fact,  a  pure  plea  may  be  pleaded ;  yet  the  defendant  may  support  his 
plea  by  an  answer,  touching  matters  not  charged  in  the  bill,  (n)  Thus,  in  the 
case  of  a  plea  of  purchase  for  valuable  consideration,  a  defendant  may  deny 
notice  in  his  answer  as  well  as  in  his  plea;  because,  by  so  doing,  he  does  not 
irat  any  thing  in  issue  which  he  would  cover  *by  his  plea  from  p  ^.«k  -i 
oeing  put  in  issue,  (o)     A  defendant  may  also,  by  this  means,  put  *-  ^ 

upon  the  record  any  fact  which  tends  to  corroborate  his  plea,  so  as  to  enable 
him  afterwards  to  prove  it  An  answer  of  this  sort  is  termed  an  answer  in  aid 
or  in  subsidittm  of  the  plea,  and  differs  from  what  is  usually  termed  an  answer 
in  support  of  a  plea,  in  being  an  answer  which  the  defendant  is  not  obliged  to 
imt  in  for  the  purpose  of  avoiding  the  effect  of  any  equitable  ground  which  may 
be  alleged  in  the  bill,  for  avoiding  the  bar  offered  by  the  plea. 


SECTION  IL 
Of  the  different  Grounds  of  Pkas. 

A  plea  may  be  either  to  the  relief  or  to  the  discovery,  or  to  both.  If  it  is  t 
good  plea  to  the  relief,  it  will  be  also  good  to  the  discovery ;  in  the  same  manner 
that  a  demurrer,  which  is  valid  as  to  the  relief  prayed,  is,  as  has  been  alreadr 
mentioned,  good  to  the  discovery  sought  by  the  bill,  (z)  In  Jame$  v.  Sad" 
grave^  (a)  the  question  was  agitated,  *  whether  a  defendant,  pleading,  to  the 
relief,  could  nevertheless  give  the  discovery  sought  by  the  bill,  without  over- 
ruling his  plea,*  This  question,  as  it  affects  a  demurrer,  has  been  before  dis- 
CDSsed ;  and  the  case  of  James  v.  Sadgrove  does  not  carry  it  further.  All 
that  the  Vice  Chancellor  (Sir  J.  Leach)  there  decided  was,  that,  *  admitting 
Ihat  m  defendant  may,  at  his  pleasure,  answer  the  whole  bill,  though  he  pleads 
to  the  relief,  it  does  not  follow  from  thence  that  he  may  plead  to  the  relief  and 
part  of  the  discovery  only,  and,  at  his  pleasure,  answer  the  rest  of  the  bill } 
inch  a  partial  ai^wer  can  answer  no  useful  purpose,  and  the  rule  applies  here^ 
that  he  who  submits  to  answer  at  all,  must  answer  fully,  unless  in  those  cases. 
Id  which,  as  will  be  hereafter  shewn,  he  may  protect  himself  from  such  dia- 
eovery  by  plea  to  the  discovery.' 

*Plea8  in  equity  to  the  reUef  prayed  by  the  bill  have  usually  p  «i3a  n 
been  ranged  under  the  heads  of  pleas,  1,  to  the  jurisdiction,  2,  to  ^  -^ 

the  person  of  the  plaintiff  or  defendant,  and  3,  in  bar  of  the  suit. 


[i)  Lord  R«d.  300.  (m)  Anie,  vol.  1,  6S5. 

^or.  Rom.  6C 

D>  «t  O.  V. 


r«i)  Lofd  Bad.  S37;  Besmei  on  Pleas»  77.     (o)  For.  Rom.  68. 
[z)  AnUt  p.  »*.  \a)\'~' 
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This  arrangement  is  the  one  recognized  by  Lord  Redesdale ;  and  Sir  Geoi)ge 
Cooper,  but  the  learned  author  of  the  *  Treatise  on  the  Elements  of  Pleas  in 
Equity,'  has  added  another  head  of  plea  to  those  before  enumerated,  viz:  pleas 
to  the  bill. 

It  appears  to  be  the  opinion  of  Mr.  Beames,  that  pleas  in  equity  are  prima- 
rily divisible  into  pleas  in  abatement  and  pleas  in  bar.  He  observes,  that,  *  in 
a  work  on  pleading  at  law,  pleas  are  thus  described: — ^*  Pleas  are  of  two 
sorts — in  abatement  and  in  bar :  the  former  question  the  propriety  of  the  re- 
medy, or  legal  sufficiency  of  the  process,  rather  than  deny  the  cause  of  action  ; 
the  latter  disputes  Uie  very  cause  of  action  itself;*'  and  tnat  it  is  impossible  to 
read  this  passage  without  perceiving  how  perfecdy  applicable  it  is  to  pleas  in 
equity,  and  how  strongly  appropriate^  as  marking  the  distinction  between  pleas 
to  the  jurisdiction,  to  the  person,  and  the  bill,  and  pleas  in  bar :  tlie  three 
former  classes,  while  they  question  the  propriety  of  the  particular  remedy  or  of 
the  suit,  tacitly  concede  the  existence  of  a  cause  of  suit ;  but  the  latter  dispates 
the  very  cause  of  suit  itself.'  (6)  In  this  opinion  the  writer  of  the  present 
treatise  cordially  concurs.  It  is,  however,  to  be  observed  that  it  nowhere 
appears,  that  any  practical  consequence  results,  in  equity,  from  the  distinction 
between  pleas  in  abatement  and  pleas  in  bar.  (c)  At  law,  the  distinction  is 
important,  with  reference  to  the  conclusion  of  the  plea ;  but,  in  this  Court, 
there  is  not  the  same  difference  between  a  plea  in  abatement  and  a  plea  id  bar. 
The  office  of  a  plea  in  equity  being  merely  to  introduce  facts  which,  combined 
r  *ia7  1  ^  ^^^  ^^^^'  destroy  the  *plaintiff's  case,  or  make  it  defective, 
1-  -'the  uniform  conclusion  of  pleas  is  a  submission  that  a  defendant  is 

not  bound  to  put  in  any  further  or  other  answer.  In  the  following  observations, 
therefore,  the  distinction  of  pleas  into  pleas  of  abatement  and  pleas  in  bar,  will 
not  be  further  noticed,  but  the  different  grounds  of  pleas  will  be  offered  to  the 
reader  according  to  the  arrangement  adopted  by  Mr.  Beames.  Before  we  pro- 
ceed, however,  to  a  more  minute  discussion  of  pleas,  according  to  the  above 
distribution,  it  will  assist  the  reader  to  point  out  m  what  respect  pleas  of  each 
class  differ  from  those  of  the  other  classes,  and  this  will  be  done  as  briefly  as 
possible,  in  the  words  of  the  learned  writer  himself: — 

I.  *  Those  pleas  which  are  commonly  called  pleas  to  the  jurisdiction  do  not 
proceed  the  length  of  disputing  the  right  of  the  plaintiff  in  the  subject  of  the 
suit,  or  allege  any  disability  on  the  part  of  the  plaintiff  to  prosecute  the  suit, 
but  simply  assert  that  the  Court  of  Uhancery  is  not  the  proper  Court  to  take 
cognizance  of  those  rights.'  (d) 

IL  *  Pleas  to  the  person  do  not  dispute  the  validity  of  the  rights  which  are 
made  the  subject  of  the  suit,  or  deny  that  the  Court  has  jurisdiction  over 
them ;  (e)  but  they  assert  that  the  plaintiff  is  incapacitated  to  sue,  or  that  the 
defendant  is  not  the  person  who  ought  to  be  sued.' 

IlL  Those  pleas  in  equity,  also,  which  Mr.  Beames  distinguishes  as  pleas 
to  the  bill,  *  do  not  dispute  the  validity  of  the  right  made  the  subject  of  the  rait, 
or  contend  that  the  Court  has  not  generally  jurisdiction  over  it,  nor  do  they 
allege  that  the  plaintiff  is  under  any  disability  to  sue,  or  that  the  defendank 
ougnt  not  to  be  sued ;  but  they  assert  that  the  suit,  as  it  appeafe  on  the  record^ 

(b)  Beunes  on  Pleaa,  58. 

(e)  It  is  itatody  in  Merewether  v.  Melliflh,  13  Yes.  437,  that  LordThurlow  aud  that  hm 
did  wit  know  what  a  plea  in  abatement  in  equity  was.  This  observation,  however,  m«Mt 
have  been  made  bj  his  Lordship  with  reference  to  the  practical  results  of  such  a  distinction, 
for  the  use  of  the  tenn  *  plea  in  abatement'  as  distingfuished  frdm  a  plea  in  bar;  occun  in 
the  Pndical  Register  and  many  other  books,  and  has  been  repeatedly  used  in  the  aaiiM 
manner  by  Loid  Thurlow  himself.  Vide  Newman  v.  Wallis,  2  Bn>,  C  C.  143;  Chma  v. 
I  Cox,  198 ;  ^  Dick.  667.     Fufe  e/iom  Beames  on  Pleaii^  67,  iio/w. 

{d)  BeamM  oo  Fkn^  55.  (e)  Ibid. 
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m  defectiFe  to  answer  thfe  purpose  of  complete  jastice,  or  ought  not,  for  some 
olher  reason,  to  proceed.'  If) 

IV.  <  Pleas  in  bar  may  be  distinguished  from  all  other  pleas,  as  they  admit 
the  jurisdiction  of  the  Court,  and  do  not  dispute  the  abili^  of  the  plaintiff  to 
sue,  and  the  liability  of  the  defendant  to  be  sued,  and  tacitly  concede  that  there 
are  none  of  those  objections  to  the  suit  which  constitute  the  grounds  ^  ^.^  -> 
of  *pleas  to  the  bill  $  but  yet  they  allege  matter,  which,  if  true,  ^  -^ 

destroys  the  claim  made  by  the  suit,  and,  by  shewing  that  the  ri^ht  made  the 
subject  of  the  suit  has  no  existence,  or  that  it  is  vested  in  the  defendant,  they 
pat  an  eternal  end  to  all  litigation  respecting  it.*  (g) 

Having  thus  stated  the  leading  distinctions  between  the  different  classes  of* 
pleas  above  pointed  out,  we  shall  proceed  to  consider  the  particular  pleas  to 
relief  under  each  head. 


I.-— Pfeot  to  the  Juriadiciioru 

m 

Pleas  to  the  jurisdiction,  as  we  have  seen,  do  not  dispute  the  rights  of  the 
]^Dtiff  in  the  subject  of  the  suit,  but  simply  assert,  either,  1,  that  they  are 
not  fit  objects  of  cognizance  in  a  Court  of  Equity,  or,  2,  that  the  Court  of 
Chancery  is  not  the  proper  Court  to  take  cognizance  of  diose  rights. — ^Tbat 
these  are  the  only  grounds  of  plea  which  can  ht  put  in  to  the  jurisdiction  seems 
to  be  generally  admitted ;  for  it  is  clear,  that  a  plea  that  the  subject  of  the  suit 
k  not  cognizable  in  any  municipal  court  of  justice  whatever,  could  not  prevail ; 
because  such  a  plea  would  amount  to  nothing  more  than  that  the  subject  of  the 
salt  is  one  upon  which  no  action  or  suit  can  be  maintained,  which  is,  in  effect, 
a  plea  in  bar«  not  a  plea  to  the  jurisdiction  of  a  particular  Court,  but  of  all 
Coarts  $  which  would  be  absurd,  and  repugnant  in  terms.  (A) 

1*  The  generality  of  cases  in  which  a  Court  of  Equity  has  no  jurisdiction,. 
cannot  easily  be  so  dbtinguished  in  a  bill  as  to  avoid  a  demurrer ;  but  there 
may  be  instances  to  the  contrary;  and,  in  such  cases,  a  plea  of  the  matter  ne- 
cessary to  shew  that  a  Court  of  Equity  has  no  jurisaiction,  will  hold,  (t) 
Thus  where  a  bill  was  filed  to  restrain  the  setting  up  outstanding  terms  in  bar 
to  an  action  of  eiectment,  a  plea  that  there  were  no  outstanding  terms  was 
allowed ;  {k)  ano  so  it  is  presumed,  *if  the  jurisdiction  were  at-  ^  «iQg  i  • 
tempted  to  be  founded  on  the  loss  of  an  instrument,  a  plea  shew-  ^  J 

lag  the  existence  of  the  instrument,  and  that  it  is  in  the  power  of  the  plaintiff 
to  obtain  the  production  of  it,  would  be  admissible.  (/) 

2.  A  plea  that  the  Court  of  Chancery  is  not  the  proper  Court  to  have  cogni- 
xanoe  of  the  plaintiff's  case,  arises  principally  where  tne  suit  is  for  land  within 
m  county  palatine,  (m)  or  where  the  defendant  claims  the  privileges  of  an  uni- 
versity, (n)  or  other  particular  jurisdiction,  such  as  that  of  the  Benchers  of  the 
Inns  of  Court  (o)  Of  this  description,  also,  is  a  plea  that  the  defendant  is 
an  officer  of  another  Court  of  competent  jurisdiction,  and,  therefore,  not  to  be 

(/)  Ibid.  59,  eO.  (g)  Beanm  on  Pleas,  62,  65. 

(A)  Nabob  of  Ai«ot  r.  Eaat  India  Company,  WBto,  C.  C.  392,  902,  4t  1  Yes.  Jun.  871. 

(0  Lord  Red.  181.  (Ar)  Armitage  v.  Wadsworth,  1  Mad.  189. 

(/)  Ld.  Red.  181.  (m)  Ld.  Red.  182.     Vide  ante,  p.  82. 

(fi)  Lofd  Red.  182.  Fm^  Temple  ▼.  Fonter,  Gaiy,  65;  Cotton  v.  Maonmg,  ib.  78; 
Drapw  ▼.  Crowther,  2  Vent.  862;  Stephens  v.  Beny,  1  Vera.  212;  Pratt  v.  Taylor,  1 
Cba.  Ca.  287;  Anon.  ib.  258. 

(o)  CnnoiDgham  v.  Wegg,  2  Bio.  C  0,  JMl. 


or  ruuM, 

drawn  from  his  duties  in  that  Court  for  the  purpose  of  defending  a  suit  in 
another,  {p) 

It  is  a  rule,  that,  the  Court  of  Chancery  being  a  superior  Court  of  general 
jurisdiction,  nothing  shall  be  intended  to  be  out  of  its  jurisdiction  which  is  noi 
shewn  to  be  so.  (9)  It  is  requisite,  therefore,  in  a  plea  to  the  jurisdiction  of 
the  Court,  both  to  allege  that  the  Court  has  not  jurisdiction,  and  to  shew  by 
what  means  it  is  deprived  of  it.  (r)  It  is  likewise  necessary  to  shew  what 
Court  has  jurisdiction ;  {$)  and  if  the  plea  omits  to  set  forth  these  particularsy 
it  is  bad  in  point  of  form,  (u) 

It  is  also  a  rule,  that  a  plea  to  the  jurisdiction,  must  shew  that  the  particular 
jurisdiction,  alleged  to  be  entided  to  the  exclusive  cognizance  of  the  suit  is  able 
to  give  a  complete  remedy,  (v)  A  plea,  therefore,  of  privilege  of  the  Univer- 
r  *i40  1  "'^^  ^^  Oxfora,  *to  a  biU  for  a  specific  performance  of  an  agree- 
L  -J  ment,  touching  lands  in  Middlesex,  was  over-ruled,  because  the 

University  could  not  give  complete  relief,  {p)  It  is  to  be  observed  also,  that  if 
t  suit  be  instituted  against  different  persons,  some  of  whom  are  privileged,  and 
some  not,  (q)  or  if  one  or  more  of  the  defendants  are  not  amenable  to  the  par- 
ticular jurisdiction,  {r\  a  plea  will  not  hold,  {s)  and  so  if  there  is  a  particular 
jurisdiction,  and  yet  tne  parties  to  litigate  any  question  are  both  resident  within 
the  jurisdiction  of  the  Court  of  Chancery,  as  upon  a  bill  concerning  a  mortgage 
of  the  Isle  of  Sark,  both  mortgagee  and  mortgagor  residing  in  England,  the 
Court  of  Chancery  will  hold  jurisdiction  of  the  cause  :  for  a  Court  of  Equity^ 
agU  in  personam  and  may  give  effect  to  its  decree,  by  constraining  the  pensoa 
or  property  of  the  defendant,  tiU  he  perform  it.  {t) 

it  is  said,  that  one  plea  only  shall  be  admitted  to  the  jurisdiction,  and  that, 
therefore,  if  the  defendant  plead  such  a  plea,  as  is  not  sufficient  in  its  nature, 
or  plead  the  matter  insufficiently,  he  will  be  put  to  answer,  (x] 

We  have  before  seen,  that  an  objection  on  the  ground  of  jurisdiction  muni  be 
tsken  either  by  demurrer  or  plea,  before  answer,  otherwise  the  Court  will 
entertain  the  suit,  although  the  defendant  may  object  to  it  at  the  bearing,  unless 
it  is  in  a  case  in  which  no  circumstance  whatever  can  give  the  Court  juris- 
diction,  (y) 


I    n41    ]  *JL^Pl€a8  to  the  Perwn. 

Pleas  to  the  person,  like  pleas  to  the  jurisdiction,  do  not  neoessarUy  dispute 
the  validity  of  the  rights,  which  are  made  the  subject  of  the  suit,  but  object  to 

(p)   ride  GitMon  v.  Wbitacre,  %  Vern.  83. 

(a)  Loid  Red.  182 ;  Earl  of  Derby  ▼.  Duke  of  Athol,  I  Vm.  204 ;  %  Vet.  857. 

(r)  Lord  Red.  183;  Nabob  of  Arcot  v.  East  India  Company*  3  Bio.  U.  C.  291—301 ; 
1  Ycfl.  J.  371,  8.  C. 

{$)  Lord  Red.  182;  Strode  ▼.  Little,  1  Vern.  59;  Earl  of  Derby  ▼.  Duke  of  Athol,  1 
y«a.  202;  1  Dick.  129,  8»  C.    See  Moor  ▼.  SomerKt,  Nels.  Rep.  51. 

(tt)  Loid  Red.  188;  Poaler  ▼.  VaMall,  8  Atk.  587;  Nabob  of  Areot  v.  die  East  ladk 
CoiDpwiy»  tf^  fttprs. 

(v)  Lord  Red.  183;  Newdigato  ▼.  Johnson,  2  Cba.  Ca.  170;  Wilkins  ▼.  Chaknill,  SS 
Tin.  Ab.  10;  Oreen  ▼.  Rnlherfortb,  1  Yes.  463. 

{p)  Draper  ▼.  Crowther,  2  Vent.  862 ;  Stepbens  v.  Berry,  I  Yem.  212. 

{q)  Lowgber  ▼.  Loirgher,  Gary,  55;  22  Yin.  Ab.  9  8.  C;  Fanshaw  ▼.  PaDshaw,  i. 
Yam.  246. 

Grigg*s  ca•^  Hatton  59 ;  4  Inst  213 ;  HUlon  ▼.  Lawion,  Gary,  48. 


(r)  Grigg's  ca•^  Hi 

u)  Lord  Red.  183. 

?/)  lb.;  Toller  ▼.  Ci 

1  Yea.  204;  Lord  Grai 


Carteret,  2  Yem.  494;  wHa  etimm^  Earl  of  Derby  ▼.  Daks  of  AHmIL 
own  ▼.  Jobneoo,  3  Yes.  170,  182. 
(x)  Piac  Reg.  275.  (y)  AnU^  p.  84. 
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te  plaintiff's  ability  to  sue,  or  the  defendant's  liability  to  be  sued  respecting 
them. 

They  are  generally  divided  into  such  as  regard  the  person  of  the  plaintiff, 
and  such  as  regard  the  person  of  the  defendant  L  Of  the  former  Rind  are 
pkaso^ — 1.  Alienage  I  2.  Outlawry;  8.  Attainder;  4.  Infancy;  5.  Coverture  | 
0.  Idiotcy  or  lunacy ;  7.  Bankruptcy  or  insolvency ;  to  which  may  be  added, 
8.  Pleas  that  the  plaintiff  does  not  sustain  the  character  he  assumes.  All  the 
above  grounds  of  objection  to  the  person  of  the  plaintiff,  except  the  last,  hav0 
been  before  discussed,  (a)  With  respect  to  the  last,  it  is  to  be  observed,  that 
the  plea  may  either  deny  the  existence  of  the  person  in  whose  behalf  the  bill 
has  been  exhibited,  or  of  the  character  in  which  the  plaintiff  affects  to  sue,  or 
it  may  shew  that,  for  some  reason  not  disclosed  in  the  bill,  the  tiUe  under 
which  the  plaintiff  claims  never  vested  in  him. 

Thus  a  plea  may  shew  that  the  alleged  plaintiff,  or  one  of  several  plaintiffs, 
is  a  fictitious  person,  Ut)  or  was  dead  at  the  time  of  commencing  the  suit,  (e) 
And  so  if  a  plaintiff  files  a  bill  stating  himself  to  sue  as  administrator,  a  plea 
that  he  is  not  administrator  will  be  good.  (cQ  And  where  a  pkintiff  entitled 
himself  as  administrator,  and  the  defendant  pleaded  that  the  supposed  intestate 
was  tiving,  the  plea  was  allowed,  (e)  A  plea  that  the  plaintiff  is  not  heir  to 
the  person  under  whom  he  claims  as  heir,  has  also,  as  we  have  seen,  been 
eoDfltdered  a  good  plea.  (/) 

*In  like  manner,  a  plea  that  the  plaintiff  is  not  a  partner,  or  a  ^  ^..^  n 
creditor  has  been  allowed  to  a  biU  filed  by  a  person  claiming  in  one  '-  J 

of  those  characters.  {g\  Upon  the  same  principle,  if,  from  any  circumstance 
not  stated  in  the  bill,  it  can  be  shewn  that  nothing  ever  vested  in  the  plaintiff, 
or  that  the  tide  which  the  plaintiff  had,  has  been  transferred  to  another,  the 
defendant  may  shew  the  circumstance  by  way  of  plea. 

n.  Pleas  to  the  person  of  the  defendant  are  more  limited  than  those  to  the 
person  of  the  plaintiff;  for  it  seems  to  be  a  rule  at  law,  that  persons  who  are 
disabled  to  sue,  cannot  plead  their  own  disabilities,  when  they  are  themselves 
sued.  (A)  This  rule  is  equally  applicable  to  proceedings  in  Courts  of  Equity, 
in  ail  cases  where  the  suit  seeks  to  compel  the  performance  of  a  duty  by  the 
party,  (t) 

It  will  not,  however,  apply  to  cases  where  the  proceeding  is  in  rem,  and  the 
disability  is  of  such  a  nature  that,  besides  the  personal  disqualification  which  it 
imposes,  the  interest  in  the  defendant's  property  which  is  the  subject  of  the 
sait,  has  become  vested  in  another ;  (k)  upon  this  principle  it  is  presumed  that 
persons  ouUawed  or  attainted  of  treason  or  felony  may  state  their  outlawry  or 
attainder  to  the  Court  by  way  of  plea,  for  (he  purpose  of  shewing  that  what- 
ever interest  they  had  in  the  property  is  vested  m  the  Crown ;  [I)  in  the  same 
manner  that  bankrupts  or  insolvent  debtors  may,  if  sued  respecting  property 


IT- 


(a)  Ante^  vol.  1,  chap.  iii. 

lb)  Cowp.  Bq.  PL  849»  ciCei  Com.  Dig.  Ab«taoMiit»  £.  16;  Bae.  Ab.  AbatMii0Bt»  F. 
1,  a03;  GUb.  C.  P.  248 ;  Chitty,  Pne.  PI.  436. 

(e)  lb.  dtM  Bac  Ab.  Abttemaot,  L.;  Com.  Dig.  Abttemeot,  E.  17;  Chittjr't  Prae. 
PL43S. 

(d)  Winn  ▼.  Plotcfaer,  1  yeni.  478 ;  Simoni  ▼.  Milmui,  S  Sim.  S41;  tide  ante^  v.  1, 4S0. 

It)  Old  ▼.  HnddlwtoD,  S  Dtek.  610,  cited  I  Coz»  198. 

(/ )  AnUt  P-  98 ;  and  vide  the  caaei  cited  notii.  It  aeema  former! j  to  have  been  doubled, 
wlMrther  it  was  not  neoeanrj  in  sncli  caaea  to  slate  in  the  plea  who  was  the  heir-at-law,  bal 
a  aesaw  now  to  be  eatablished,  that  soeh  a  statement  is  nnneoesaary ;  Jonea  ▼.  Davis,  18 
Tee.  M4,  885. 


(g)  Attte,  p.  99.  (4)  Beames  on  Pleas,  199. 

(0  Amie,  V.  1,  965.  (k)  Taraer  v.  Robinaon,  1 

(/)  AnU,  V.  1,  958. 
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which  has  beeome  vested  in  their  assignees,  plead  their  bankraptey  or  insol- 
Tency  in  abatement  of  the  suit  (m)  In  fact  such  a  plea  amounts  to  no  more 
than  a  plea  of  want  of  interest  in  the  subject  matter  of  the  bill. 

The  rule,  that  a  person  who  is  under  disabilities  cannot  plead  his  own  dis- 
qualification, will  not  extend  to  cases  where  the  disqualification  is  only  partial ; 
tiius  it  seems  that  a  woman,  sued  as  a  ftmt  sole^  may  plead  that  she  is 
covert  (n) 

r  *143  1  *^  defendant  may  also  plead  that  he  is  not  the  person  he  is 
^  -J  alleged  to  be,  or  does  not  sustain  the  character  he  is  stated  to  bear, 

•ach  as  heir,  executor,  or  administrator,  (o) 

He  may  likewise  shew,  that  he  is  not  sole  heir,  executor,  or  administrator, 
and  that  others  are  joined  with  him  in  those  capacities;  {p)  such  a  plea,  how- 
ever, partakes  more  of  the  nature  of  a  plea  for  want  of  parties  than  of  a  plea 
to  the  person. 

If  a  defendant  has  not  that  interest  in  the  subject  of  a  suit  which  can  make 
him  liable  to  the  demands  of  the  plaintifiT,  and  the  bill  alleging  that  he  has  or 
claims  an  interest,  avoids  a  demurrer,  he  may  plead  the  matter  necessary  to 
shew  that  he  has  no  interest,  {q)  Thus  where  a  witness  to  a  will  was  made  a 
defendant  to  a  bill  brought  by  an  heir-at-law,  to  discover  the  circumstances 
attending  the  execution,  and  the  bill  contained  a  chaige  of  pretence  of  interest 
by  the  defendant ;  though  a  demurrer  for  want  of  interest  was  over-ruled,  because 
it  admitted  the  truth  of  the  chaige  to  the  contrary  in  the  bill,  yet  the  Conrt 
expressed  an  opinion  that  the  defence  might  have  been  made  by  plea,  (r) 

It  is  to  be  observed,  that  a  plea  of  want  of  interest  in  the  defendant  is  proper 
only  where  the  case  is  such  that  he  cannot  satisfy  the  suit  by  general  dis- 
claimer. («) 


m.—Plea8  to  the  Bill 

It  has  been  already  stated,  that  the  object  of  pleas  to  the  bill,  is  to  shew  that, 
although  the  plaintiff  may  be  entitled  to  the  relief  he  asks  against  the  defendant, 
he  is  not  entitled  to  have  it  in  that  suit ;  or  that  the  bill,  as  framed,  is  insuffi- 
cient to  answer  the  object 

1.  Where  a  bill  seeks  relief,  a  defendant  may  plead  that  there  is  another  suit 
r  *144  1  ali'^ady  depending,  in  this  or  in  another  Court  of  *Equity  for  the 
I-  -^  same  matter,  (a)    This  plea  corresponds  with  the  exeeptio  UtU  penr 

dentta  of  the  civilians,  and  is  analogous  to  the  pleas,  at  common  law,  that  there 
is  another  action  depending,  (b) 

It  must  be  obvious,  that  in  order  to  the  validity  of  such  a  plea  the  suit  pleaded 
must  be  for  the  same  matter  as  that  embraced  by  the  bill  to  which  it  is  pat  in, 
and  as  the  indentity  of  the  object  is  the  only  matter  put  in  issue  by  this  plea, 
(the  fact  of  the  pendency  of  the  suit  being  provable  by  inspection  of  its  own 
proceedings,)  the  Court  has  ordered,  that,  instead  of  the  defendant  being  required 
to  set  it  down  with  the  register,  the  plaintiff,  if  he  is  not  satisfied  therewith, 

(m)  Tqrner  v.  Robimon,  1  8.  dc  6.  8.  (n)  Betmw  on  Pleai,  130. 

(o)  Lord  Red.  191.  (p)  Beames  on  Pleas*  130. 

(q)  hard  Red.  191. 

r)  Plummer  ▼.  May,  1  Vei^  426 ;  nide  etiam,  Cartwrigfat  ▼.  Hately,  3Bro.  C.  C.  S3»; 

es.  J.  293,  8.  C. 
(•)  Lord  Red.  191,  videpo&t  Chap.  xv. 

(a)  Lord  Red.  201 ;  Coop.  £q.  PI.  272;  Beames  on  Pleas*  134;  Oiden  in  Gha.  Ed.; 
ames,  26,  176. 

(b)  Beames  on  Pleas,  134 ;  Coop.  Eq.  PL  272. 
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must  procure  an  order  to  refer  it  to  one  of  the  Masters  of  the  Court,  to  certify 
the  tmth  thereof;  whereupon^  if  it  be  determined  against  the  plaintiff,  the  biU 
will  be  dismissed,  and  he  must  pay  the  costs  to  the  defendant,  (c) 

But  although  it  is  necessary,  that  the  first  suit  should  be  for  the  same  matter 
as  the  second,  it  is  not  requisite  that  the  second  suit  should  be  the  whole  matter 
embraced  by  the  first,  {i)  it  is,  however,  requisite  that  the  whole  effect  of  the 
second  suit  should  be  attainable  in  the  first  \  (e)  and  if  after  the  plea  has  been 
set  down  for  alignment,  it  appears  upon  the  face  of  the  plea  that  this  is  not  the 
case,  the  Court  will  at  once  over-rule  the  plea.  (/)  it  sometimes,  however, 
happens,  that  the  second  bill  embraces  the  whole  subject  in  dispute,  more  com- 
pletely than  the  first ;  in  such  cases  the  practice  appears  to  be  to  dismiss  the 
first  bill  with  costs,  and  to  direct  the  defendsints  in  the  second  cause  to  answer, 
upon  being  paid  the  costs  of  a  plea  allowed  which  puts  the  case  upon  the  second 
bill  in  the  same  situation  that  it  would  have  bepn  in  if  the  first  bill  had  been 
dismissed  before  the  filing  of  the  second.  (^) 

*A  plea  of  another  suit  depending  will  be  good,  whether  the  p  ^|^.  -^ 
other  suit  be  in  this  or  any  other  Court  of  Equity  in  England ;  (t)  L  -I 

It  will  not,  however,  be  a  good  plea,  if  it  is  depending  in  a  Court  in  another 
eonntiy;  therefore,  such  a  plea  will  not  prevail  where  the  suit  already  depend- 
ing is  in  Ireland,  (^}  or  in  tlie  colonies,  (i)  Where  the  oriffinai  suit  has  been 
commenced  in  a  Court  of  inferior  jurisdiction^  the  plea  will  not  be  good  if  the 
defendant  has  avoided  the  effect  of  the  suit,  by  going  out  of  the  jurisdiction  of 
that  Court  (m) 

A  suit  pending,  to  afford  a  good  ground  for  a  plea  in  equity,  must  be  a  suit  in 
a  Court  of  Equity ;  and,  therefore,  where  an  infant  legatee  sued  an  executor  in 
the  Ecclesiastical  Court,  and  afterwards  in  Chancery,  it  was  held  that  the  suit 
depending  in  the  Ecclesiastical  Court  could  not  be  pleaded  to  the  suit  in  Chan- 
cery, because  there  is  not  the  same  security  for  an  infant's  advantage  in  the 
Ecclesiastical  Court  as  in  Chancery,  (n) 

It  appears  to  have  been  held,  formerly,  that  if  aAer  a  suit  commenced  at  com- 
mon law,  a  bill  should  be  exhibited,  in  this  Court,  to  be  relieved  for  the  same 
matter,  the  dependency  of  the  action  at  law  might  be  admitted  as  a  good  plea, 
and  the  defendant  would  not  be  put  to  a  motion  for  an  election  or  dismission,  (o) 
The  practice  in  this  respect,  has,  however,  undergone  a  material  alteration ;  and 
DOW,  if  a  plaintiff  sues  a  defendant  at  the  same  time  and  for  the  same  cause  at 
common  law  and  in  equity,  the  defendant,  after  full  answer  put  in,  must  apply 
to  the  Court  for  an  order  that  the  plaintiff  may  make  his  election  where  he  will 
proceed,  and  cannot  plead  the  pendency  of  *the  suit  at  common  p  ik\i^  n 
niw,  in  bar  of  the  suit  in  equity.  (/?)    If  after  such  an  cnrder  the  ^  J 


(e)  Beunes'B  Orden»  176. 

\(i)  Moor  T.  Welrii  Copper  Co.  1  Eq.  Ca.  Ab.  39. 

(f )  Law  T.  Rigby,  4  Bro.  Cha.  Ca.  60 ;  Pickford  v.  Hunter,  5  Sim.  123. 
{J)  Pickford  t.  Hunter,  vhi  sup. 

(g)  Crofb  V.  Wortksy,  I  Cha.  Ca.  841 ;  Lord  Red.  SOS. 

(i)  Lord  Red.  301 .  Upon  referring  to  Uie  caies  which  have  been  usually  cited  to  prof« 
that  plcaa  of  another  suit,  depending  in  the  Court  of  Exchequer,  will  not  be  good  to  a  auit 
in  the  Court  of  Chanceiy,  viz:  Lord  Newburgh  t.  Wren*  1  Vem.  230;  Coyagmme  t. 
Jonei^  Amb.  613;  Bullock  v.  Bullock*  3  Swanst  698;  it  will  be  found  that  none  of  these 
hear  oat  the  proposition*  the  plea  in  each  having  beeu  over-ruled,  on  the  ground  that  the 
suit  in  Chancery  was  best  caloilated  to  afiEbrd  justice  to  the  parties. 

(k)  hotd  Dillon  v.  Alvaies,  4  Yes.  357. 

(/ )  Foster  v.  Vassall*  3  Atk.  587 ;  vidi  ettam  Bayley  v.  ISdwaids,  8  Swanst  703. 

(m)  Loid  R.  201.  (n)  Howell  v.  Waldron,  2  Ch.  Ca.  85. 

(o)  Beames's  Orders,  177. 

Ip)  Lord  Red.  804,  Jones  v.  Earl  of  Straflbrd,  3  P.  Wms.  90;  for  more  on  the  sutject 
of  election  to  proceed  at  law  or  in  equity,  videpotU  *<Interlocutoiy  Applications." 
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plaintiff  shall  elect  to  proceed  in  equity,  the  Coart  will  restrain  his  proceedings 
at  law  by  injunction,  and  if  he  shall  elect  to  proceed  at  law,  the  bill  wOi  be  dis- 
missed, (a)  It  is  to  be  observed,  however,  Uiat  if,  afler  such  election,  the  plain- 
tiff should  fail  at  law,  the  dismission  of  his  bill  will  be  no  bar  to  his  filing  a  new 
bill  for  the  same  matter,  (r) 

It  is  stated,  in  an  anonymous  case  in  Mosely,  (s)  that  the  objection  that  another 
suit  Is  depending  for  the  same  matter,  may,  in  tiie  Court  of  Chancery,  be  taken 
by  motion  instead  of  plea ;  but  in  Murray  v,  Skadwdl^  {t)  Lord  Eldon  said, 
that,  according  to  the  practice,  the  regular  way  of  obtaining  this  reference  is  bj 
plea.  There  are  cases,  however,  in  which  th^  Court  will  interfere  to  restrain 
a  second  suit  brought  against  the  defendant,  for  the  same  matter,  upon  motion, 
without  requiring  him  to  plead  the  pendency  of  the  former  suit  i  as  in  the  case 
of  two  or  more  suits,  instituted  on  oehalf  of  an  infant  for  the  same  matter  ;  in 
such  case,  the  Court  will,  as  we  have  seen,  upon  representation  of  the  facty 
immediately  direct  an  inquiry  which  suit  is  most  for  the  infant's  benefit,  without 
requiring  the  defendant  to  plead  the  pendency  of  another  suit  (u)  It  is  to  be 
observed,  however,  that  in  the  case  of  suits  instituted  on  behalf  of  infants,  the 
reference  is  not  to  inquire  into  the  fact  of  two  or  more  suits  having  been  insti- 
tuted, but  which  of  them  is  most  for  the  benefit  of  the  infant. 

In  the  case,  also,  of  creditors  suing  an  executor  or  administrator,  aAer  a  decree 
for  an  account  at  the  suit  of  other  creditors,  the  Court  will,  upon  motion  by  the 
defendant,  stay  the  proceedings  in  the  second  cause,  without  requiring  him  to 
plead  the  pendency  of  the  first  suit ;  {x)  but»  although  that  may  be  a  proper 
r  *\4n  1  co<mc  to  ^  adopted,  where  the  plaintiff  in  *the  second  cause  has 
^  -J  not/  made  himself  quan  a  party  to  the  first,  by  going  in  to  prove 

his  debt  under  the  decree,  there  can  be  no  doubt  that  either  course  is  open  to 
the  defendant,  (y)  and  that,  in  some  cases,  that  of  a  plea  may  be  most  advan- 
tageous to  him. 

It  is  not  necessary  to  the  sufficiency  of  a  plea  of  this  nature,  that  the  former 
suit  should  be  precisely  between  the  same  parties  as  the  latter :  for  if  a  man 
institutes  a  suit,  and  af)!erwards  sells  part  of  the  property  to  another,  who  files 
an  original  bill  touching  the  part  so  purchased  by  him,  a  plea  of  the  former  suit 
depending,  touching  the  whole  property,  will  hold  although  filed  by  a  different 

Elaintiff.  Jz)  So  where  one  part-owner  of  a  ship,  filed  a  bill  against  the  ship^s 
usband  tor  an  account,  and  afterwards  the  same  part-owner  and  the  rest  of  the 
owners  filed  another  bill  for  the  same  purpose,  the  pendency  of  the  firat  suit 
was  held  a  good  plea  to  the  last;  (a)  for,  although  the  first  bill  was  insufficient 
for  want  of  parties,  yet,  by  the  second  bill,  the  defendant  was  doubly  vexed  for 
the  same  cause ;  and  where  a  decree  has  been  made  upon  a  bill,  brought  by  a 
creditor  on  behsdf  of  himself  and  all  other  creditors,  and  another  creditor  cdnies 
in  before  the  Master,  to  take  the  benefit  of  the  decree  and  prove  his  debt,  and 
then  files  a  bill  on  behalf  of  himself  and  all  other  creditors,  the  defendant  may 
plead  the  pendency  of  the  former  suit,  for  a  person  coming  in  before  the  Mas- 
ter, under  a  decree,  \Bqua»i  a  party,  {h)  The  proper  way  for  a  creditor  to 
proceed,  if  the  plaintiff  in  such  original  suit  is  dilatory,  is  by  application  to  the 
Court  for  liberty  to  conduct  the  cause  himself,  (c) 

(f)  Ibid;  and  wdt  Moudey  ▼.  Bamett,  1  V.  4t  B.  882,  n. ;  Fitzgerald  ▼.  SuooqiIh  2 
Ations,  85. 

(r)  Loid  Red.  204 ;  Goantesi  of  Plymouth  v.  Bladon,  3  Vem.  38. 

(t)  Moa.  268.  (i)  17  Yes.  853. 

(u)  Antt^  vol.  1,  95.  \x)  Paztim  v.  Doug^  8  Yes.  520. 

(y)  Pickford  ▼.  Hunter,  5  Sim.  122. 

(sr)  Lord  Red.  202 ;  Moor  ▼.  Wekh  Copper  Company,  1  Eq.  Ca.  Ab.  39. 

[a)  Dttrand  t.  Hntehioaoiiy  died  Lord  Red.  202. 

\b)  Neve  ▼.  WeHoD,  8  Atk.  557.  (e)  Loid  Red.  208. 
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It  was  ttid  by  Sir  John  Leach,  V.  C,  in  HouUiteh  v.  7%e  Marquis  of 
Donnegaiy  (d)  that  the  pendency  of  another  suit  for  the  same  object  in  a  court 
of  concurrent  jurisdiction,  could  not  be  pleaded  in  bar  before  a  decree  in  such 
other  suit:  this  observation,  however,  can  only  be  applicable  to  creditors*  suits, 
where,  as  in  the  case  last  put,  the  plaintiff  in  the  second  suit  *will  r-  ^.^  -. 
not  have  become  quan  a  party  to  me  first  till  after  the  decree.     In  ^  ^ 

other  cases,  all  that  seems  to  be  necessary  to  a  plea  of  this  nature  is,  that  there 
should  be  a  suit  actually  pending,  (e)  for  which  purpose  there  need  not  have 
been  more  than  either  an  appearance  or  process  requiring  appearance.  (/} 
That  one  or  other  of  such  steps,  at  least,  should  have  been  taken,  is,  how- 
ever, absolutely  necessary,  {g) 

It  b  to  be  observed,  that  a  cross-bill,  although  between  the  same  parties  as 
an  original  suit,  cannot  be  met  by  a  plea  of  this  nature  ^  thus  it  has  been  held 
that,  after  a  bill  brought  in  the  Excnequer  to  foreclose  a  mortgage,  the  defend- 
ant may  bring  a  bill  in  the  Court  of  Chancery  to  redeem,  and  the  pendency  of 
the  former  suit  is  not  pleadable ;  (A)  and  it  seems  such  a  plea  will  not  lie  in  any 
case  whAe  a  decree,  dismissing  the  original  suit,  would  not  be  a  bar  to  a  new 
proceeding ;  thus  where  a  plamtiff  mistook  his  right,  and  being  the  executor 
of  an  administrator,  conceived  himself  to  be  the  personal  representative  of  a 
deceased  person,  and  filed  a  bill  in  that  capacity,  but  afterwards,  finding  that 
be  did  not  properiy  sustain  the  character  he  had  assumed,  obtained  letters  of 
administration  de  bonis  non^  and  filed  a  new  bill,  a  plea  of  the  former  suit 
depending  was  over-ruled  by  Lord  Hardwicke ;  (t)  and  it  has  also  been  held, 
diat  a  suit  by  a  husband  and  wife  against  the  trustees  of  the  wife's  separate 
property,  cannot  be  pleaded  in  bar  to  a  subsequent  suit  by  her  and  her  next 
friend  against  the  trastees  and  her  husband,  although  the  relief  prayed  in  both 
suits  is  the  same,  because  the  first  suit  is  considered  as  the  suit  of  the  husband 
alone,  and  a  decree  of  dumission  in  it  would  be  no  bar  to  the  wife.  (A:) 

From  what  has  been  before  said,  it  is  obvious  that  it  is  necessary  to  the 
validity  of  a  plea  of  a  former  suit  depending,  that  it  should  contain  a  distinct 
averment  that  the  second  suit  *iB  for  tne  same  matter  as  the  first  $  ^  ^xaa  1 
and,  therefore,  a  plea  which  did  not  expressly  aver  this,  though  it  ^  ^ 

stated  matter  tending  to  shew  it,  was  considered  as  bad  in  point  of  form,  and 
was  over-ruled  upon  argument  (/)  The  plea  must  also  aver  that  there  have 
been  proceedings  in  the  suit,  as  appearance  or  process  requiring  appearance  at 
the  least  (m)  It  seems  likewise  regular  to  aver  that  the  suit  is  still  depend* 
iqg,  (n)  tbouffh  it  has  been  held  that  a  positive  averment  of  that  fact  is  not 
necessary,  (p)  It  is,  however,  necessary  that  the  time  when  the  ^uit  was  insti- 
tnted  should  be  distinctly  averred,  and  where  a  plea  merely  stated  that  in  or 
about  such  a  year  the  plaintiff  filed  his  bill,  du^,  praying  the  like  account,  and 
the  same  relief  witli  the  present.  Lord  Haidwicke  held  the  plea  to  be  defective 
in  form,  {p) 


(<l)   1  8.  ft  8.  491,  498.  (e)  Lord  R«l.  801. 

(/)  Aaon,  1  Vem.  818. 

{m  Moor  ▼.  Wetth  Copper  Oorapony,  1  Kq.  Ca.  Ab.  pL  14,  89. 
(A)  Ld.  Newbargfa  ▼.  Wren,  1  Vem.  880. 
(i)  Hnggino  ▼.  York  Botidingo  Compony,  3  Atk.  45. 

(k)  Rmvo  t.  Dtlby,  8  8.  ft  8.  464.    Tbii  csm  hai  rince  been  eooflrmed  by  a  decidon 
of  ijord  Longdole,  M.  R,  in  a  caee  whore  a  demarref  woe  pat  in  to  a  bill,  veUting  to  a 
'fl  oeporate  eetata,  filed  by  honelf  and  ber  husband  and  allowed,  bocaoM  the  hmbaiid 
impffoperly  joined  m  a  eo-plaintiff.     Wake  v.  Parker,  8  Keen,  59. 
(/)  Lord  Red.  801 ;  Derle  ▼.  Ld.  Brownlow,  8  Dick.  611,  8.  C. 
(m)  Lord  Red.  801.  (n)  IMd. 

(o)  Uilin  V.  Hodeoo,  I  Ytni.  888.  {p)  Fooler  v.  TaaMO,  3  Alk.  567. 
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A  plea  of  a  former  suit  depending,  being  clearly  a  good  plea,  if  true,  the 
usual  course  of  the  Court  is  not  to  aigue  the  plea,  but  for  the  plaintiff  to  appljr 
to  the  Court  to  have  it  referred  to  one  of  the  Masters  to  look  into  both  suits;, 
and  to  report  whether  or  not  they  are  for  the  same  matter;  {q)  and  it  has  been 
beld,  that  if,  instead  of  taking  that  course,  the  plaintiff  sets  down  the  plea  for 
argument,  he  admits  the  fact  that  a  former  suit  for  the  same  matter  is  depend- 
ing, and  the  plea  must  therefore  be  allowed,  unless  it  is  defective  in  form.  I( 
however,  the  plaintiff  considers  the  plea  defective  in  form,  he  may  set  it  down 
for  argument  The  defendant  need  not,  in  any  case,  set  the  plea  down ;  and 
if  he  does  so,  the  plea  will  be  struck  out.  If  the  plaintiff  omits  to  set  the  plet 
down  or  procure  a  reference  to  the  Master,  and  a  report  within  a  month  afler 
the  plea  is  filed,  the  defendant  may  move  to  dismiss  the  bill  with  costs,  (r)  If 
the  Master,  upon  such  reference,  reports  to  the  Court  that  both  suits  are  for 
the  same  matter,  the  plea  is  then  allowed ;  but  if  he  reports  otherwise,  the  plea 
will  be  over-ruled.  Where,  however,  it  appeared  by  the  Master's  report,  that 
r  *150  1  ^^  second  suit  embraced  more  objects  *than  the  first,  ^  special 
I-  -^  order  was,  as  we  have  seen,  made,  dismissing  the  first  bill  with 

costs,  and  directing  the  defendant  to  answer  the  second,  upon  being  paid  his 
costs  as  upon  plea  allowed,  (a) 

Where  a  defendant,  insteadf  of  moving  to  dismiss  the  biU  at  the  end  of  the 
month,  conceiving  that  the  rule  above  stated  was  obsolete,  set  the  plea  down 
for  argument,  it  was,  nevertheless,  held,  that  he  was  not  precluded  (rom  having 
the  benefit  of  the  rule,  and  the  plea  was  accordingly  struck  out  of  the  paper, 
iind  the  bill,  upon  motion  made  at  the  following  seal,  dismissed  with  costs.  (/} 
Where,  however,  a  plaintiff  after  a  plea  of  another  suit  depending  to  part  of 
the  bill,  and  an  answer  to  the  rest,  without  moving  for  the  usual  references, 
replied  generally  to  the  answer,  without  noticing  the  plea,  and  witnesses  were 
examined  on*both  sides,  dnd  the  cause  heard  and  decided  in  favour  of  the  plain- 
tiffs, the  defendant,  who  petitioned  for  a  re-hearing,  was  held  to  have  waived 
his  plea  and  was  not  allowed  to  avail  himself  of  the  objection  arising  from  the 
plaintiff's  irregularity,  (u) 

As  the  pendency  of  a  former  suit,  unless  admitted  by  the  plaintiff,  is  made 
the  immediate  subject  of  inquiry  by  one  of  the  Masters,  a  plea  of  this  kind  is 
not  put  in  upon  oath,  (x) 

^,  A  plea,  which  offens  any  matter  tending  to  shew  that  the  bill,  as  framed, 
is  insufficient  to  answer  the  purposes  of  complete  justice,  must,  it  is  evident, 
be  ranked  amongst  pleas  to  the  bill }  for  it  does  not,  in  general,  dispute  the 
right  of  the  plaintiff,  as  stated  in  the  record,  but  merely  offers  a  reason  why  the 
r  *15i  1  ^^  should  not  proceed  as  framed.  This  objection  generally  'arises 
1-  -*  from  want  of  sufficient  parties  to  the  bill :  there  can  be  no  doubt, 

however,  that  if  it  can  be  shewn  to  the  Court,  that  with  the  parties  already 
before  it,  the  suit  has  been  so  framed  as  to  be  insufficient  to  answer  the  purpose 
of  complete  justice,  a  plea  suggesting  the  facts  necessary  to  make  such  a  case 

(g)  BeftDMt's  Orders,  17§,  177;  Urlin  v.  Hudson,  ubi  tupra;  Adod,  1  Yes.  juo.  484. 

(r)  Baker  ▼.  Bird,  2  Yes.  J.  673.  (s)  Supra^  p.  144. 

(/}  Baker  ▼.  Bird,  2  Yes.  J.  672.  (u)  Lucas  v.  Holder,  1  Eq.  Ca.  Ab.  4. 

^ .  {x)  Urlin  v.  Hudson,  1  Yern.  832 ;  Jjd.  R.  202.  It  is  not  very  distinctly  expresaed 
In  the  books^  whether  the  rule  that  a  plea  of  this  nature  need  not  be  upon  oath,  will  apply 
where  the  suit  already  pending  is  ia  another  Court  The  reason  for  its  adoption,  in  casea 
where  the  suit  is  in  the  Court  itself,  is  sufficiently  evident  when  we  consider  that  the  pen- 
dency of  it  must  be  apparent  from  its  own  proceedings,  of  which  the  Court  always  takea 
notice,  without  further  evidence ;  but  with  respect  to  proceedings  in  another  Court,  (luileaa 
they  are  in  the  state  of  perfect  lecordiv  which  can  hardly  be  tibe  case  when  the  suit  m  slill 
peDding,^  the  hci  of  the  pending  of  the  suit  must  be  established  by  evidence  upon  oath  ia 
the  nsuaf  manner.     Videpoti  sect  8,  «0f  the  Form  of  Pleas." 
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would  prevafl.  The  writer,  however,  is  not  aware  of  the  existence  of  any  ease 
in  the  books,  in  which  snch  a  plea  is  discussed ;  and  the  only  pleas  to  be  foand 
which  can  be  ranked  under  this  head,  are  those  of  want  of  parties. 

The  question  of  necessary  parties  to  a  suit,  has  been  before  so  fully  discussed, 
diat  it  is  unnecessary  to  enter  any  further  into  it  in  this  place,  (y)  It  is  merely 
requisite  to  remind  the  reader,  that  when  the  defect  is  not  apparent  upon  the 
&ce  of  the  bill,  it  may  be  pointed  out  to  the  Court  by  plea,  the  peculiarities 
arising  from  which  course  of  proceeding  have  been  before  made  the  subject  of 
inquiry,  (z) 


IV.— Pfcos  in  Bar. 

Whatever  shews  that  there  is  no  right  which  can  be  made  the  subject  of  suit, 
or  whatever  is  a  complete  and  perpetual  bar  to  the  right  sued  for,  may  consti- 
tute ihe  subject  of  a  plea  in  bar,  or,  as  it  is  expressed  in  a  work  on  pleadings  at 
hw,  **  Whatever  destroys  the  plaintiff's  suit,  and  disables  him  for  ever  from 
leoovering,  may  be  pleaded  in  bar."  (a) 

*Pleas  in  bar  are  usually  ranked  under  the  heads  of,  1st,  Pleas  ^  «.  .^  -i 
of  Acts  of  Parliament ;  2d,  Pleas  of  matters  of  record,  or  as  of  ^  -^ 

record,  in  the  Court  itself^  or  some  other  Court ;  and,  3d,  Pleas  of  matters  in 
pais,  (c) 

Any  statute,  public  or  private,  which  may  be  a  bar  to  the  demands  of  the 
plaintiff,  may  be  pleaded,  with  the  averments  necessary  to  bring  the  case  of  the 
defendant  within  the  statute,  and  to  avoid  any  equity  which  may  be  set  up 
against  the  bar  created  by  the  statute,  {d) 

Amongst  other  statutes,  which  may  be  thus  set  up  in  bar  of  the  plaintiff's 
demands,  may  be  mentioncfd  the  various  statutes  which  have,  from  time  to  time, 
been  passed  for  the  limitation  of  the  time  within  which  actions  or  suits  at  law 
may  be  commenced.  Pleas  of  this  description  are  called  Pleas  of  the  Statute 
of  Limitations ;  and  the  statute  which,  until  recent  enactments,  afforded  the 
most  ordinary  ground  for  pleas  of  this  sort,  was  the  21  Jac  1,  c.  16.  (e)  By 
that  Act,  sect.  1,  it  is  enacted,  that  all  writs  of  formedon  must  be  sued  out  and 
all  entries  into  lands  by  persons  having  a  right  of  entry,  must  be  made  within 
twenty  years  next  after  me  title  to  the  person  suing  out  the  writ  or  making  the 
entry  accrued  ;  and,  by  sect  3,  all  actions  upon  the  case,  (otherwise  than  for 
slander,)  or  for  account,  (other  than  such  accounts  as  concern  the  trade  of  mer- 
chandize, between  merchants  and  merchants,  their  factors  or  servants,)  and  all 
actions  for  trespass,  debt,  detinue,  replevin,  dec,  and  the  action  of  trespass 

(y)  ArUe^  Chap.  v.  (z^  Ante,  vol.  1»  386. 

Mr.  Beames  adds  to  the  number  of  pleas  to  the  bill  two  otberB,  viz :  pleas  that  the  pkdiu 
tiff  unoeceanrilj  multiplies  salts,  and  that  the  hill  confounds  distinct  matter;  but  it  does  not 
appear  to  the  author  that  such  matters  can  be  properly  oonsideied  as  the  subject  of  pleas.  It 
is  difficolt  to  see  how  a  plaintiff  can  be  guilty  of  unnecessarily  multiplying  suit%  unless  it 
be  firaming  his  bill  so  that  it  will  be  insufficient  to  answer  the  purposes  of  complete  Justice!, 
in  which  case  it  will  come  under  the  class  of  pleas  last  mentioned ;  or  by  instituting  a  second 
suit,  when  there  is  another  already  depending  for  the  same  matter,  which  is  a  ground  of  plea 
that  has  been  already  noticed.  With  respect  to  the  confusion  of  distinct  matters  in  the  same 
hill.  It  is  so  way  unlikely  that  a  bill  should  be  so  artfully  framed,  that  such  a  defect  should 
not  appear  upon  the  feoe  of  it,  so  as  to  render  it  open  to  demurrers,  (vide  Ld.  R.  180,)  that 
the  writer  does  not  think  it  necessary  to  take  any  further  notice  of  this  ground  of  plea  than 
is  eoDtaioed  in  the  present  note. 

(a)  Beames  on  Pleas,  160. 

(c)  Beames  on  Pleas,  160 ;  Coop.  Eq.  PI.  851.  The  arrangement  adopted  by  Lord 
IMeadale  is  somewhat  difleienU     Vtde  Ld.  Red.  192. 

(d)  Loid  Red.  221.  (e)  Vide  etiam,  9  Geo.  4,  c  14. 
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quart  daumm  fregiU  were  to  be  eomtnenoed  within  six  yeftrs  next  aHer  the 
cause  of  such  action  or  suit^  and  not  after.  This  statute,  although  its  provi'- 
sions  apply  only  to  actions  or  suits  at  law,  has,  nevertheless,  been  considered 
as  available  as  a  bar  to  suits  in  equity  for  analogous  purposes,  in  cases  where 
they  were  not  commenced  within  the  period  limited  by  the  above  section  $  {f) 
therefore,  where  a  plaintiff's  right  to  lands  had  accrued  thirty  years  before  the 
r  *153  1  ^^^  of  the  biU,  the  Court  allowed  a  plea  of  the  'Statute  of  Limi* 
I-  -)  tations  to  prevail,  the  plaintiff  having  been  so  circumstanced,  that 

although  he  could  not  bring  an  ejectment,  might  have  brought  a  bill  in  Equity. 
And  so  it  has  been  held,  that  the  Statute  of  Limitations,  21  Ja.  1,  c  16,  might 
be  pleaded  to  a  bill  to  redeem  a  mortgage,  if  the  mortgagee  had  been  in  posses* 
sion  twenty  years,  {g) 

It  has  also  been  held,  that  the  statute  may  be  pleaded  in  bar  to  a  bill  for  a 
discovery,  and  to  prevent  the  setting  up  of  outstanding  terms  in  bar  to  a  plein- 
tiff's  recovery  at  law ;  (A)  though  such  a  plea  would  not  hold  to  a  mere  bill  fos 
a  discovery,  (t) 

The  above  statute  may  also  be  pleaded  to  a  bill  which  seeks  the  payment  of 
a  debt,  provided  such  debt  be  due  upon  simple  contract  It  appears,  formerly, 
to  have  been  considered,  that  although  the  statute  is  a  bar  to  the  claim  of  a 
debt,  it  would  not  operate  as  a  bar  to  the  discovery  when  the  debt  was  dae  | 
for  if  that  had  been  set  forth,  it  would  have  appeared  to  the  Court  whether  the 
time  limited  l>y  the  statute  had  elapsed  ;  but  later  decisions  have  been  to  the 
contrary,  and  a  defendant  pleading  the  statute,  must  not  answer  to  that  part  of 
the  bill,  which  caUs  upon  htm  to  set  out  when  the  debt  became  due.  («)  If, 
however,  the  bill  alleges  that  if  the  defendant  would  discover  books,  papers, 
&C.,  in  his  possession,  the  plaintiff  would  thereby  be  enabled  to  shew  that  the 
debt  became  due,  or  was  acknowledged,  since  the  period  limited  by  the  statute, 
the  defendant  must  answer  that  part  of  the  bill.  (/) 

The  statute  21  Ja.  1,  c  16,  may  also  be  pleaded  to  all  bills  for  account,  ex- 
cept where  the  account  relates  to  the  trade  of  merchandize  between  merchants, 
wnich  species  of  account  is,  as  we  have  seen,  expressly  excepted  out  of  the 
statute.  Thus,  where  one  had  received  the  profits  of  an  infant's  estate,  and, 
aAer  six  years  had  elapsed  from  his  coming  of  age,  the  infant  brought  a  bill  for 
r  *ifi4  1  ^  account,  the  Court  held  that  the  Statute  *of  Limitations  was  a 
I-  -^  bar  to  such  suit,  as  it  would  be  to  an  action  at  common  law  for 

the  same  purpose,  (m) 

It  is  to  be  observed,  that,  notwithstanding  the  exception  as  to  merchants* 
accounts  in  the  third  section,  it  has  been  held  that  the  Statute  of  Limitations 
will  not  operate  as  a  bar,  where  the  accounts  have  ceased  six  years  before  the 
filing  of  the  bill,  (n) 

In  Jonei  v.  Pmgree^  M  it  was  doubted  whether  transactions  between  prin- 
cipal and  agent  came  witnm  the  exception  in  favour  of  merchants'  accounts.  It 
has  been  decided  that  transactions  with  a  fordgn  prince  and  his  government  do 

(/)  Vide  Lord  Red.  818,  and  noHtt  Coop.  Eq.  PL  S51,  and  noHsg  Beamoi  oo  PImm^ 
161«  iod  natU, 

(jg)  Lord  Rod.  330;  Coop.  Eq.  PI.  S66;  Beamot  on  Pleas,  162.  Now,  however,  lbs 
■tatate  properly  applicable  to  lands,  xenta,  redemption  of  mortgages,  dec.,  is  the  3  dlD  4  Wm. 
4,  c.  37.     Tide  pogt. 

(h)  Jeremy  ▼  Best,  1  Sim.  378.  (t)  Hindman  v.  Taylor,  3  Bro.  C.  C.  7. 

(k)  Lord  Red.  318.  (/)  Ante^  p.  130. 

( m)  Lockey  v.  Lockey,  Prec  in  Ch.  618. 

(n)  Welford  ▼.  Liddel,  3  Yes.  400 ;  Crawfoid  v.  Liddel,  dted  6  Ves.  583 ;  JoDtfle  v. 
Pitt,  3  Yem.  694 ;  Bridges  v.  Mitchell,  Gilb.  Rep.  334 ;  Bonb.  317 ;  Bsrtwr  v.  Barber,  18 
Yes.  386. 

(o)  6  Yes.  680. 
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not  concern  the  trade  of  merchandize  within  this  statute ;  (p)  and  also  that  a 
letter  of  attoigey  from  a  merchant  to  authorize  the  getting  in  of  debts,  will  not 
constitute  the  person  thereby  deputed  a  merchant,  within  the  meaning  of  the 
exception,  (/p)  It  may  be  mentioned,  that  the  exception  has  been  considered 
ts  applying  only  to  merchants  trading  beyond  sea,  and  not  to  inland  mer* 
chants  $  {q\  the  clause  relating  to  merchants'  accounis,  also,  is  only  applicable 
to  cases  wnere  there  are  mutual  accounts  and  reciprocal  demands  between  two 
persons ;  it  is  inapplicable  to  accounts  between  a  tradesman  and  his  customer, 
and  it  haa  been  determined  that,  in  such  accounts,  and  in  all  other  where  the 
items  are  all  on  one  side,  the  circumstance  of  the  last  item  happening  to  be 
within  six  years,  shall  not  draw  after  it  those  which  are  of  a  lonffer  standing,  (r) 
In  such  cases  the  proper  course  is,  to  plead  the  statute  as  to  all  me  items  which 
are  within  the  statute,  and  answer  as  to  the  rest 

The  Statute  of  Limiti&tions,  21  Jac  1,  c  16,  cannot  be  pleaded  in  bar  to  a 
trast ;  (a)  and  upon  this  ground  it  was  held,  that  a  demand  upon  the  separate 
estate  or  a  married  woman  was  not  barred,  because  all  the  separate  estate  of  a 
feme  *covert  is  a  trust  (l)  Upon  the  same  principle,  it  is  held,  r-  ,. ..  -. 
that  where  a  debtor  creates,  by  his  will,  a  trust  or  charge  for  the  ^  -I 

payment  of  his  debts,  such  a  trust  will  prevent  a  statute  from  operating  upon  a 
debt  not  barred  at  the  time  of  the  creation  of  the  trust  {u)  And  it  makes  no 
difference  whether  the  trust  be  of  real  or  personal  estate,  vv)  It  seems,  how- 
ever, that  a  devise  for  the  payment  of  debts  will  not  have  tne  effect  of  reviving 
debts  barred,  by  the  statute,  upon  the  death  of  the  devisor,  {to) 

It  may  also  be  noticed  that,  in  Andrews  v.  Broum^  (x)  it  was  held,  that 
although,  if  a  man  has  a  debt  due  to  him,  and  has  made  no  aemand  of  it  for  six 
years,  he  is  barred  by  the  Statute  of  Limitations ;  ^et,  if  the  debtor,  aAer  the 
six  years,  publish  an  advertisement  in  the  Gazette,  or  any  other  newspaper, 
that  all  persons  who  have  any  debts  owing  to  them  ftom  him,  will  apply  to 
such  a  place  that  they  will  be  paid,  the  operation  of  the  statute  will  be  defeated  | 
and  in  Jones  v.  Seoti  (y)  before  referred  to,  the  question  was  discussed,  whe- 
ther sach  a  notice,  by  a  personal  representative,  would  have  the  same  effect 
In  that  case,  however,  the  Court  did  not  come  to  any  express  decision  upon 
the  point,  though  Lord  Brougham  appears  to  have  intimated  an  opinion  that  it 
would.  It  is  to  be  observed  that,  in  Jonea  v.  Scott^  the  advertisement  requested 
all  persons  having  claims  on  the  estate,  to  send  in  their  statements  prior  to  their 
being  laid  before  a  particular  person,  by  whom  the  persons  claiming  were  to 
submit  to  be  examined ;  and  that,  (according  to  the'  reporter's  marginal  note,) 
the  Court  appeared  to  think  that  such  an  advertisement  would  not  take  a  debt, 
previously  barred,  out  of  the  operation  of  the  statute. 

The  principle  upon  which  the  rule,  that  the  creation  of  a  trust  for  the  benefit 
of  creditors,  will  prevent  the  application  of  the  Statute  of  Limitations,  is  founded, 

(p)  Start  V.  M«lliih,  3  Atk.  SIS.  (pp)  Ibid. 

ig)  dhennui  v.  Wilbcn,  1  Cb.  Ca.  162 ;  wnd  vide  Bmmm  on  Pl0M»  168,  n.  S^  and  the 
tmm  there  cited. 

(r)  Coop.  Eq.  PI.  368;  Bafl.  N.  P.  149. 

(a)  Bolus's  can,  3  Ventr.  841 ;  Sheldon  ▼.  WtUoHBi,  3  Cha.  Ca.  36,  3  PNem,  IM. 

(<)    Norton  v.  Turvill,  3  P.  Wms.  144. 

ftt)  Baike  ▼.  Jones,  3  V.  dc  B.  376,  tnd  the  cans  there  ralerred  to;  Hnghes ▼.  Wjnas^ 

^nm.  4&  RoH.  307 ;  Hargreaves  ▼.  Michell,  6  Mad.  836 ;  Rendell  v.  Carpealar,  3  Y.  4b 
J.  4S4;  Jones  v.  Soott,  1  R.  &  M.  366. 

(v)  Jones  T.  Scott,  uln  tupra. 


it' 


(to)  Barke  ▼.  Jon^  3  Y.  &  B.  376,  end  the  casee  there  died,  fkk  eHam  Exeeotoia 
of  Petgas  ▼.  Gore,  1  Sch.  &  Lef.  107;  Stackboose  ▼.  Baroeton,  10  Yes.  468;  Ex  parU 
Softj,  19  Yes.  468;  Stanton  ▼.  Knight,  1  Sim.  483. 

(x)  Prec.  in  Cha.  886.  (y)  UH  mpm. 
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r  *156  1  ^^  ^°  extended  *to. proceedings  in  bankniptey,  where  a  eom- 
I-  ^  ^  mission  has  been  held,  to  create  a  trust  for  the  benefi^  of  creditors; 

and,  therefore,  it  has  been  determined  that,  after  a  commission  issued,  the  Sta* 
tute  of  Limitations  does  not  prevail  against  the  creditor  of  a  bankrupt,  (z)  It 
has  also  been  held,  that  where  a  man  has  taken  advantage  of  the  act  for  the 
relief  of  insolvent  debtors,  the  statute  will  not  apply ;  and  it  has  been  det^- 
mined  that,  where  a  person  who  had  taken  the  benefit  of  the  act  twice  had 
died,  leaving  assets  more  than  sufficient  to  pay  all  the  debts  contracted  afler  his 
second  insolvency,  the  debts  scheduled  under  his  first  insolvency,  were  not 
barred  by  the  statute,  (a) 

A  decree  for  the  payment  of  debts,  under  a  creditor's  bill  for  the  administTB- 
tton  of  assets,  is  also  considered  as  a  trust  for  the  benefit  ot  creditors,  and  will, 
in  like  manner,  prevent  the  statute  from  barring  the  demand  of  any  creditor 
coming  in  under  the  decree ;  (b)  the  creditor's  demand,  however,  must  not  have 
been  barred  at  the  time  when  the  suit  was  instituted,  for,  if  the  creditor's  de- 
mand would  have  been  barred  by  the  statute  before  the  commencement  of  the 
bill,  the  statute  may  be  set  up.  (c) 

It  is  to  be  remarked  upon  this  point,  that  it  is  the  decree  only  which  creates 
the  trust,  and  that  the  mere  circumstance  of  the  bill  having  been  filed,  although 
it  may  have  been  pending  six  years,  will  not  take  the  case  out  of  the  statute.  (</) 
And  if  the  bill  is  dismiss^,  the  pendency  of  the  suit  will  not  prevent  the  defend* 
ant,  in  a  new  suit,  from  taking  the  benefit  of  the  statute,  (e) 

It  may  be  noticed  in  this  place,  that,  in  ex  parte  Dewmey^  [f)  it  was  laid 
down  by  liord  Eldon,  that,^  in  'the  administration  of  assets  under  a  creditor's 
bill,  executors  ace  not  bound  to  plead  the  Statute  of  Limitations  $  {g)  but  that, 
'  r    ^157    1  ^^  ^^^^  ^^^  not,  the  *creditor  filing  the  bill  would  have  a  decree  on 
'  ^  -I  behalf  of  himself  and  all  other  creditors,  and  would  be  paid ;  bot 

that  the  constant  course  of  the  Master's  office  was  to  take  the  objection  against 
the  other  creditors  :  this  rule  has  since  been  discussed  in  Shewen  v.  Vander^ 
hont,  {h)  where  the  Statute  of  Limitations  not  having  been  taken  advantage  of 
by  the  executors,  the  objection  was  taken  by  the  plaintifiT,  who  was  a  resi- 
,duary  legatee  $  and  the  Lord  Chancellor,  (Lord  Brougham)  held,  that  after  a 
decree  for  an  account  of  debts,  &;c.,  had  been  pronounced,  and  the  Court  by 
that  means  had  taken  possession  of  the  estate,  the  Statute  of  Limitations  might 
be  set  up  in  the  Master's  office,  as  well  by  a  creditor  or  l^tee,  as  by  a  per- 
sonal representative,  (t) 

Whether  the  Master  himself  is  bound  to  take  the  objection,  is  a  question 
which  was  discussed  in  the  above  case,  but  his  Lordship  declined  giving  any 
opinion  upon  it 

The  rule  that  trusts  are  not  within  the  Statute  of  Limitations,  applies  only 
between  trustees  and  ceitui  que  trusty  not  between  trustees  or  ees^tit  ^e  truHM 
and  third  persons ;  and,  therefore,  it  has  been  held,  that  where  an  executor^  est 
admimetratori  or  trustee  for  an  infant,  neglects  to  sue  within  the  time  provided 
by  the  statute,  the  Statute  of  Limitations  will  bind  the  infant,  and  prevent  his 
suing  the  debtor,  (k)  although  it  would  not  prevent  the  infant  from  suing  his 

(z)  Ex  parte  lUm,  S  Gtyo  Sc  J.  46. 
(a)  Barton  ▼.  Tatteraall,  I  Run.  du  M.  387. 
(6)  Stemdale  v.  Hankinfoii,  1  Sim.  898. 
(c)  Bhewen  v.  Yanderhont,  I  R.  dt  M.  847. 

d)  Lake  y.  Hayei,  1  Atk.  281;  Anon.  %  Atk.  1. 

e)  Sterndale  v.  Hankinson,  1  8im.  897.        (/}  16  Ym.  498. 

f )  Lord  Castlefton  ▼.  Fanihaw»  1  Eq.  Ca.  Ab.  806. 
(h)  1  R.  &  M.  347. 

(t)  8ed  vide  Loid  Casdeton  v.  Fanifaaw,  1  Eq.  Ga.  Ab.  806|  Free,  in  Gba.  99,  8.  C« 
Ik)  Wych  ▼.  £.  I.  Company,  8  P.  Wm.  809. 
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trustee  for  a  breach  of  trust;  and  so  it  has  been  determined,  that  the  Statute  of 
Limitations  will  bar  a  bill  for  an  account  of  rent  of  land  held  of  trustees.  (T) 
The  rule  also  will  not  hold,  where  the  claim  is  made  against  a  trustee  by  impli- 
cation, more  especially  where  such  implication  is  raised  upon  a  doubtful  point  {tn) 
The  rule,  in  fact,  can  onjy  be  taken  to  apply  to  those  cases,  where  the  posses- 
sion of  the  trustee  cannot  be  considered  as  adverse  to  that  of  the  cestui  qtte 
trusty  if  the  possession  of  the  trustee  is  adverse,  the  statute  may  be  pleaded ; 
thas  it  was  held,  that  in  the  case  of  'parceners  and  joint-tenants,  p  *ikq  n 
they  are  accountable  to  each  other  without  regard  to  the  length  of  ^  -' 

time,  because  the  possession  of  one  being  the  possession  of  all,  there  is  a 
fflutual  possession  between  them ;  but  it  is  otherwise  in  the  case  of  tenants  in 
common,  where  the  possession  of  one  may  be  adverse  to  that  of  the  other,  (n) 

This  distinction  is  clearly  pointed  out  by  Lord  Redesdale,  in  Hovenden  v. 
Lord  Armtsley^  (o)  who  lays  it  down  as  a  rule,  that  if  the  trust  be  constituted 
by  act  of  the  parties,  the  possession  of  the  trustee  is  the  possession  of  the 
eeifta  que  trusty  and  no  length  of  such  possession  will  bar;  but,  if  a  party  ia 
Id  be  constituted  a  trustee  by  the  decree  of  a  Court  of  Equity,  founded  on  fraud 
or  the  like,  his  possession  %s  adverse^  and  the  Statute  of  Limitations  will  run 
from  the  time  that  the  circumstances  of  the  fraud  were  discovered. 

This  brinffs  us  to  the  question,  how  far  the  circumstance  of  a  transaction 
being  fraudutent  will  take  a  case  out  of  the  operation  of  the  Statute  of  21  Jac 
1,  c  16.  Upon  this  point  it  may  be  observed,  that,  although  the  proposition, 
that  it  is  a  rule  in  equity  that  no  length  of  time  will  bar  a  fraud,  is  perfectly 
well  founded,  yet  a  Court  of  Equity  will  not  impeach  a  transaction,  on  the 
gnmnd  of  fhiud,  where  the  fact  of  its  having  been  committed  has  been  within 
the  knowledge  of  the  party  for  many  years ;  if,  therefore,  the  bill  states  circum- 
stances of  fraud,  and  that  the  plaintiff  did  not  become  apprized  of  them  till  after 
the  period  limited  by  the  statute,  as  that  within  which  proceedings  ought  to^ 
have  commenced,  had  expired,  a  plea  of  the  Statute  of  Limitations  will  not 
prevail,  unless  the  defendant  meets  such  statement  by  an  averment  and  answer, 
negativing  the  fraud,  or  the  fact  of  the  discovery  within  the  time  specified  in 
the  bill,  (p)  The  same  rules  which  are  applied  by  Courts  of  Equity  tp  cases 
of  fraud,  will  also  be  applied  to  cases  of  mistake ;  and  it  has  been  held,  where 
there  has  been  a  mistake,  that  the  statute  will  not  operate  till  after  the  expira- 
tion *o{ six  years  from  the  discovery  of  it.  (r)  The  principle  upon  r-  ^..^  -. 
which  this  rule  is  founded  is,  that  the  statute  runs  from  every  new  ^  ^ 

right  of  action  or  suit  which  accrues  to  the  plaintiff,  and  that  the  discovery  of 
the  fraud  rives  to  such  plaintiff  a  new  right;  but,  if  he  does  not  proceed  within 
die  time  limited  by  the  statute  from  such  discovery,  he  will  be  barred,  (s)  This 
rale,  which  appears  to  have  been  the  one  relied  upon  by  the  Courts  under  the 
old  Statute  of  Limitations,  21  Jac.  1,  c  16,  has  been  distinctly  embodied  into 
the  act  of  3  &  4  W.  4,  c  27,  s.  16. 

Acting  upon  the  principle  above  laid  down,  that  the  period  when  every  new 
right  of  action  or  suit  accrues  to  the  party,  should  be  the  period  from  which  to 
date  the  operation  of  the  statute,  the  Courts  have  held,  that  where  any  new 
promise  or  any  acknowledgment  has  been  given  by  the  defendant,  it  confers  a 

(/)  HcKj  V.  Ballud«  4  Bro.  Cha.  Ca.  468. 

(im)  Towndieiid  ▼.  Townshend,  1  Cox.  28 ;  1  Bro.  C.  C.  650,  8.  C. 

(n)  Prinee  t.  Heylin,  1  Atk.  493.  (o)  S  8ch.  &  Let  633. 

ip)  Hovenden  ▼.  Lord  Annesley,  uU  tupraj  BlenneihaMett  ▼.  Day,  S  Ball  4t  B.  118; 
WbOey  T.  WhaHey,  3  Btigh,  12. 

(r)  Brooksbank  v.  Smith,  2  Toung  &  Collier,  68. 

(t)  HoTenden  v.  Lord  Annealey,  2  Sch.  h,  Lef.  687;  South  Sea  Company  v.  Wymond* 
«l^  3  P.  Wme.  143. 
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new  rifht  of  action  upon  the  plaintifT;  and  that,  therefore,  the  time  within 
which  3)e  plaintiff's  remedy  woald  be  barred  mast  be  reckoned  from  the  time 
of  such  acknowledgment  or  promise  being  given. 

Upon  this  principle  the  Courts  have  held,  that  payment  of  any  part  of  the 
principal  or  interest  within  the  period  limited  is  a  different  acknowledgment  to 
take  the  case  out  of  the  statute,  (ti]  So  they  have  held  the  rendering  an  account, 
or  an  offer  to  account,  to  be  sufficient  to  prevent  the  bar.  {x)  Till  a  very  recent 
period,  the  Courts  acted  with  very  considerable  laxity  in  ttieir  decisions  upon 
the  nature  of  the  acknowledgment  which,  in  the  case  of  demands  arising  upoa 
simple  contracts,  would  be  sufficient  to  take  them  out  of  the  Statute  of  Limita- 
tions, which  laxity  gave  rise  to  various  questions  as  to  the  proof  and  effect  of 
acknowledgments  and  promises  offered  in  evidence  for  the  purpose  of  takiqg 
the  case  out  of  the  operation  of  the  statute ;  but,  by  a  recent  act  of  Parliament, 
introduced  by  Lord  Tenterden,  these  questions  have,  in  a  great  measure,  been 

^  ^  clared,  that,  in  actions  of  debt  or  upon  the  case,  grounded  on  any 

simple  contract,  no  acknowledgment  or  promise  by  words  shall  be  deemed  suf- 
ficient evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case  oot 
of  the  operation  of  the  statute,  or  to  deprive  any  party  of  the  benefit  thereof^ 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chaigeable  thereby,  (u) 

The  above  act  does  not,  however,  alter  or  take  away  or  lessen  the  effect  of 
any  payment  of  any  principal  or  interest  made  by  any  person  whatever ;  so 
that  the  payment  of  any  interest  or  any  part  of  the  principal,  within  the  period 
limited  by  the  act,  will  still  have  the  effect  of  taking  the  case  oot  of  the  statute. 

It  is  to  be  observed,  that  the  operation  of  the  above  act  is  confined  to  cases 
of  demands  arising  upon  simple  contracts,  in  which  cases  only  it  was,  before 
the  passing  of  the  act,  held,  that  parol  promises  or  undertakings  would  destroy 
the  operation  of  the  statute  of  the  21  Jac  1,  c.  16,  where  the  cause  of  action 
was  a  /or/,  subsequent  acknowledgments  were  held  nugatory,  (z)  And  in  actions 
arising  upon  specialty,  the  statute  did  not  apply. 

The  statute  21  Jac.  1,  c  16,  s.  2,  provides  that  if  any  person  entitled  to  the 
writs  therein  named,  or  who  shall  have  a  right  of  entry,  shall  be  under  the  Bp 
of  twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 
sea,  such  person  or  his  heirs  may,  notwithstanding  the  twenty  years,  by  the 
preceding  act  limited  as  the  period  within  which  such  writs  might  be  sued  oot 
or  entries  made,  bring  his  action  or  make  his  entry,  as  he  might  have  done 
before  the  act,  so  that  such  action  or  entry  was  brought  or  made  within  tea 
years  after  his  disqualification  ceased. 

r  *161  1  *^^^  ^y  ^^  seventh  section,  it  is  provided,  that  persons  under 
^  -*  any  of  the  above  disqualifications  may  bring  the  seversu  actions  enu- 

merated in  the  third  section,  so  that  the  same  be  brought  witliin  the  time  before 
limited  for  bringing  the  same  after  the  termination  of  the  disqualification. 

It  is  to  be  remarked,  that  although  the  above  mentioned  sect  in  the  21  Jac. 
1.  c.  16,  provided  for  the  statute  not  attaching  where  the  plaintiff  was  under 
any  of  the  disabilities  therein  mentioned,  no  provision  was  made  to  prevent  iti 

(u)  Hony  t.  Hoinj,  1  8.  dc  8.  608. 

(z)  Earl  Pomfret  v.  Lord  Windwir,  2  Yes.  4S5. 

(y)  It  is  also  declared,  by  the  same  aecttoiif  that  where  there  shall  be  two  or  move  jaat 
eontractorB  or  executors  or  administrators  of  any  contractor,  no  such  joint  contractor^  ex- 
ecutor, or  administrator,  shall  lose  the  benefit  ojf  the  enactments,  or  either  of  them,  so  is  to 
be  «diargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  oi  promise  mads 
or  signed  by  any  other  or  others  of  them. 

(t)  Arguendo,  Hony  ▼.  Hony,  1  8.  ft  8.  668,  678. 
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opentiDg  as  a  bar,  during  the  time  the  defendant  might  be  out  of  the  jurisdic- 
tion; the  4  Ann.  c  16,  s.  19,  has,  however,  remedied  that  defect,  and  the 
creditor  has  under  it  the  same  privilege,  where  the  debtor  is  beyond  sea,  as  he 
had  by  the  Statute  of  James,  where  he  was  beyond  sea  himself,  (a) 

It  is  right  to  nodce  here,  that  it  has  been  considered,  that  the  21  Jac  1.  a 
Id,  will  not  be  a  good  plea  in  a  suit  against  an  executor  or  administrator,  where 
he  has  not  proved  the  will,  because  no  laches  can  be  imputed  to  a  plaintiff  for 
not  suing  while  there  is  no  executor  or  administrator  against  whom  he  can  bring 
his  action,  {b)  but  where  the  allegation  of  the  bill,  upon  a  fair  construction,  was, 
that  the  defendant  had  possessed  the  personal  estate,  and  therefore  might  have 
been  sued,  as  executor  de  son  tort^  a  plea  of  the  Statute  of  Limitations,  by  an 
executor  who  had  not  taken  out  probate  till  some  years  after  the  testator's  death, 
was  allowed  (c)  And  it  may  be  laid  down  as  a  getieral  rule,  that,  wherever  a 
party  takes  by  assignment  from  another,  the  assignee  will  not  be  in  a  better 
position  than  the  assignor,  and,  therefore,  where  the  Statute  of  Limitations 
mi|ht  have  been  pleaded  against  the  assignor,  it  may  be  equally  so  against  the 
assignee,  whether  such  assignment  be  by  act  between  the  parties,  or  by  act  of 
law.  {d) 

*It  is  to  be  remarked,  that  previously  to  the  passing  of  the  sta-  p  *\tu9,  n 
tnte  3  &  4  W.  4.  c.  27,  (c)  neither  the  21  Jac.  1.  c  Ifi,  nor  any  L  *^^  J 
of  the  other  statutes  for  the  limitation  of  actions,  applied  specifically  to  Courts 
of  Equity,  though  those  Courts  have  in  all  cases,  where  legal  titles  and  demands 
were  the  subject  of  litigation,  held  themselves  bound  by  them,  and  in  respect  of 
equitable  titles  and  demands  have  been  influenced  in  tlieir  determination  by 
analogy  to  it.  (/)  The  first  mentioned  statute,  specifically  mentions  suits  in 
equity  amongst  uie  actions  and  suits  to  be  limited  by  its  operation :  it  does  not, 
however,  apply  to  any  suits  but  those  relating  to  real  property  and  moneys 
chaiged  upon  land,  &c.,  [g)  and  legacies^  so  that  the  statute  21  Jac  1.  c.  16, 
may  still  be  insisted  upon  by  way  of  plea  in  all  cases  not  included  in  the  3  &  4 
Wm.  4.  c  27,  in  which  it  might  before  have  been  pleaded. 

It  may  be  useful  in  this  place  to  point  out  the  cases  in  which  the  Statute  of 
Limitation  of  the  3  &  4  Wm.  4.  c.  27,  above  referred  to,  operates  as  a  bar  to 
suits  in  equity  $  and  by  the  24th  section,  all  suits  in  equity  are  barred  by  per- 
aoos  claiming  any  land  or  rent  (within  the  meaning  of  the  definitions  contained 
in  the  1st  section  of  the  act)  unless  within  the  period  during  which,  by  virtue 
of  the  provisions  therein  before  contained,  he  might  have  made  an  entry  or  dis- 
tress, or  brought  an  action  to  recover  the  same  respectively,  if  he  had  been  enti- 
tled at  law  to  such  estate,  interest,  or  right,  as  he  claims  in  equity.  This  right, 
however,  in  the  case  of  an  express  trust,  is  declared,  by  the  26th  section,  not 
to  have  accrued  against  a  purchaser,  or  those  claiming  under  him,  until  the  actual 
conveyance  to  such  purchaser.  It  is  also  declared,  tliat  it  is  only  against  such 
purchaser,  and  any  one  claiming  under  him  that  the  right  shall  then  be  deemed 
to  have  accrued ;  so  that  as  between  the  trustee  and  the  cestui  que  trust,  the 
law  remains  the  same,  as  it  did  before  the  statute. 

It  is  also  declared,  by  the  26th  section,  that,  in  every  case  of  concealed  fraud, 
the  right  to  bring  a  suit  in  equity  shall  be  deemed  to  have  accrued  at,  and  not 


(s)  Start  ▼.  Meltiflh,  2  Atk.  612. 

(6)  JoOiflfo  V.  Pitt,  2  Vem.  694,  1  Eq.  Ca.  Ab.  805,  (n) ;  ^ide  etiam  the  Lord  Chan- 
cellor's obeenrttion  in  Webster  t.  Webster,  10  Yes.  93. 
(e)  Webster  v.  Webster,  ubi  ntpra. 
{J)  South  Sea  Company  ▼.  WymondseU,  8  P.  Wms.  148. 
(e)  Amended  by  7  W.  4,  and  1  Vict  28.       (/)   Vide  ante,  p.  48^  note, 
(g)   Vide,  seet  40. 
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r  *ld3  1  before,  the  time  at  which  *8uch  fraud  has  (or  with  reasonable  dili- 
■-  -^  genee  might  have)  been  found  out ;  it  also  provides  that  nothing  in 

that  section  shall  enable  the  owner  of  any  lands,  i&c.  to  have  a  suit  in  equitj 
for  the  recovery  of  such  lands,  &c.  or  for  setting  aside  any  conveyance  of  such 
lands,  &c,  on  account  of  fraud,  against  any  bond  fide  purchaser  for  valuable 

.  consideration,  who  has  not  assisted  in  the  commission  of  such  fraud,  and  who, 
at  the  time  when  he  made  the  purchase,  did  not  know  and  had  no  reason  to 
believe,  that  any  such  fraud  had  been  committed ;  and  the  27th  section  saves 
the  jurisdiction  of  Courts  of  Equity  on  the  ground  of  acquiescence. 

It  has  been  before  staled,  that,  previously  to  the  passing  of  the  act  now 
under  consideration,  a  plea  of  the  Statute  of  Limitations,  21  Jac.  1,  c.  16, 
was  lield  to  be  a  good  bar  to  a  bill  for  the  redemption  of  a  mortgage,  if  the 
mortgagee  had  been  in  possession  of  the  mortgaged  premises  upwards  of  twenty 
years  I  (i)  and,  indeed,  as  we  have  already  seen,  demurrers  upon  that  ground 
have  been  allowed,  (k)  The  Courts,  however,  permitted  the  redemption  of 
mortgages,  if,  at  any  time  within  the  period  of  twenty  years,  the  mortgagees 
had  acknowledged  that  the  estate  was  redeemable  property.  For  this  purpose, 
a  positive  acknowledgment  of  the  mortgage  was  not  required ;  but  any  act,  on 
the  part  of  the  mortgagee,  or  of  any  one  claiming  under  him,  tending  to  shew 
that  he  c<insidered  the  mortgage  as  still  subsisting,  (such  as  the  keeping  of 
accounts,  &c.)  was  considered  as  sufficient  to  keep  alive  the  interest  of  the 
mortgagor;  (/)  nor  was  it  necessary  that  the  acknowledgment  should  have 
been  made  to  the  mortgagor,  or  to  one  claiming  under  him  ;  any  act  by  which 
the  existence  of  the  mortgage  was  admitted,  even  in  transactions  with  a  third 
party,  was  held  sufficient ;  (m)  and  so  has  a  recital  in  a  will,  or  any  other 
r  *164  1  ^^^^berale  instrument;  (n)  and  even  a  parol  *acknowledgment, 
L  -I  provided  it  was  clear  and  unimpeachable,  and  made  within  twenty 

years,  has  been  permitted  to  take  the  case  out  of  the  bar  create<l  by  the  sta- 
tute, (o)  The  statute  3^  4  Wm.  4,  c.  27,  s.  28,  has,  however,  made  a 
considerable  alteration  in  the  law,  in  this  respect,  by  enacting,  that  where  a 
mortgagee  shall  have  obtained  the  possession  or  receipt  of  the  profits  of  any 
land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,  the  mortgagor,  or 
any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage, 
but  within  twenty  years  next  after  the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  in  the  meantime  an  acknowledgment  of  the 
ttUe  of  the  mortgagor,  or  of  his  right  of  redemption,  shall  have  been  given  to 
the  mortgagor^  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person  in  writing,  signed  by  the  mortgagee  or  person  claiming 
through  himn  and  in  such  case  no  such  suit  shall  be  brought  but  within  twenty 
years  next  after  the  time  at  which  such  acknowledgment,  or  the  last  of  such 

*  aeknowledgments,  (tf  more  than  one,)  was  given.  So  that,  according  to  that 
section,  no  acknowledgment  will  take  a  suit  for  the  redemption  of  a  mortgage 
out  of  the  operation  of  the  act,  unless  it  be  in  writing  signed  by  the  mortgagee, 
or  the  person  claiming  through 'him,  and  given  to  the  mortgagor  himself,  or  to 
the  person  claiming  the  estate,  or  the  agent  of  such  mortgagor  or  person. 
The  same  section  then  proceeds  to  enact,  that  when  there  shall  be  more  than 


f: 


7)  Lord  Red.  230.    Coop.  Eq.  PI.  254  ;  Beamet  on  Pleas,  162. 

[k)  Anle^  p.  43. 

'/)  Bdsell  V.  Bochannan,  4  Bro.  C.  C.  254,  256 ;  2  Yes.  J.  a4»  S.  C. 

Im)  Haidy  v.  Reeves,  4  Yes.  466 ;  Smart  ▼.  Hunt,  cited  ib.  478. 

{n)  Ord  V.  Smith,  2  Eq.  Ca.  Ab.  600;  Peny  v.  Marstoo,  2  Bro.  C.-C.  399;  Hansard 
V.  Haidy»  18  Yes.  455;  Priee  ▼.  Copner,  1  8.  &  8.  347. 

(o)  Raynor  v.  Oastler,  6  Mad.  274;  Whiting  v.  White,  2  Cox.  295;  Perry  v.  Martton, 
^  supra. 
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one  mortgagor,  or  more  than  one  person  claiming  through  the  mortgagor  or 
mortgagnra,  the  acknowledgment,  if  given  to  any  of  such  mortgagors  or  per- 
•0D8,  or  their  agenti  shall  be  as  efTectual  as  if  the  same  had  been  given  to  all 
of  them  ;  but  where  there  shall  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  and  interest  of  the  mortgagee  or  mortgagees,  such 
acknowledgment,  signed  by  one  or  more  of  such  mortgagees  or  persons,  shall 
be  effectual  only  as  against  die  party  or  parties  signing  the  same,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage  *money,  or  land,  or  ^  ^.^^  •> 
rent,  by,  from,  or  under  him  or  them,  and  any  person  or  persona  ^  -J 

eniiiled  to  any  estate^  or  interest^  or  interests^  fo  take  ejffret  after  or  in  defea* 
zanee  of  his  or  their  estate  or  estates^  interest  or  interest s^  (p)  and  shall  not 
operate  to  give  to  mortgagor  or  mortgagors,  a  right .  to  redeem  the  mortgage,  as 
against  the  person  or  persons  entiUed  to  any  other  undivided  or  divided  part  of 
the  money,  land,  or  rent 

It  is  also  provided,  that  where  such  of  the  mortgagees  or  persons  as  shall 
have  given  an  acknowledgment,  shall  be  entitled  to  a  divided  part  of  the  land 
or  rent  comprised  in  the  mortgage*  or  some  estate  or  interest  therein,  and  not  to 
any  ascertained  part  of  the  mortgaged  money,  the  mortgagor  or  mortgagors 
shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the  mortgage  money  which  shall  bear  the 
same  proportion  to  ttie  whole  of  the  mortgage  money  as  the  value  of  such 
divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land 
or  rent  com  prist  d  in  the  mortgage. 

The  above  act  not  only  limits  the  right  of  the  mortgagor  to  redeem,  but  it 
provides  against  the  mortgagee,  or  other  person  entitled  to  any  money  secured 
by  mortgage,  judgment,  or  hen,  or  otherwise  chaiged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  or  to  any  legacy,  bringing  any  action  or 
soh  to  receive  such  money,  but  within  twenty  years  next  after  a  present  riffht 
to  receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  ais* 
ehaige  for  or  release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  ac- 
knowledgment of  the  right  thereto  shall  have  been  given  in  writing  signed  by 
the  person  by  whom  the  same  shall  be  payable  or  his  agent,  to  the  person  enti- 
tled thereto  or  his  agent,  in  which  case  no  action  or  suit  can  be  brought  but 
within  twenty  years  after  such  payment  or  acknowledgment,  or  |.  ^.^^  -i 
'the  last  of  such  payments  or  acknowledgments,  if  more  than  one  ^  -I 

was  given,  (q) 

It  is  to  be  observed  that,  in  the  above  section,  legacies  are  mentioned  amongst 
the  items,  the  recovery  of  which  is  to  be  barred  by  the  statute  if  the  suit  be 
not  brought  within  twenty  years.  Before  the  passing  of  this  act  it  had  been 
repeatedly  held,  that  the  Sutute  of  Limitations  could  not  be  pleaded  to  suits 
for  die  recovery  of  legacies,  although  the  Court,  after  the  lapse  of  a  great  time. 


(p)  It  18  to  be  obeervedy  that  the  above  clause  renders  the  ackiiowledg;ment  valid  after 
tmeBty  years,  not  only  against  the  person  signing  the  same,  and  those  claiming  under,  or 
IB  privily  with  him,  but  against  all  otliers,  whether  claimmg  by  descent  or  purchase  in  le- 
ttsnder  or  reversion.  It  is  siso  to  be  olMe^^'ed,  that  there  is  no  saving  clause  in  the  act^ 
ia  tkvour  cf  permns  under  disabiUties,  such  a)  in&ncy,  coverture,  dec 

(tf)  Section  40.  It  seems  that,  under  the  above  act,  some  doubt  had  arisen  whether  the 
anrtgagor  could  make  an  entry,  or  bring  an  action  at  Uw,  to  recover  possession  of  the  pn>- 
poty,  after  twenty  years  had  elapsed  from  the  mortgage  becoming  absolute,  although  prin- 
cipal  and  interest  might  have  been  paid  in  the  meantime.  In  consequence  of  this  doubt, 
tlMB  7  Wm.  4^1  Vict  c  28,  was  passed,  by  which  it  was  declared,  that  mortgagees  might 
Mig  adioiis  or  suits  in  equity,  to  recover  the  land,  dtc.,  at  any  time  within  twenty  yean^ 
tisr  the  last  payment  of  any  part  of  the  principal  or  interest  secuved  by  the  mortgags. 


OF    PLKAfl. 

would,  nnder  certain  oircamstanoes^  presume  paTment.  (r)  Section  42  of  tlie 
above  act  has  provided,  that  no  interest  in  respect  of  any  legacy  should  be  le- 
^  covered  but  within  six  years  next  aHer  the  same  should  have  become  doe,  or 
next  after  an  acknowledgment  of  the  same  should  have  been  given  to  the  person 
entitled  thereto  or  his  agent,  signed  by  the  person  by  whom  the  same  was 
pa^ble  or  his  agent 

The  act  also  provides,  (section  41,^  that  no  arrears  of  dower,  or  any  dam- 
ages on  account  of  such  arrears,  shall  be  recovered  or  obtained  by  any  action 
or  suit,  for  a  longer  period  than  six  years  before  the  commencement  of  sncli 
action  or  suit.  And  by  section  42,  it  is  enacted,  that  no  arrears  of  rent,  or  of 
interest  in  respect  of  any  sum  of  money,  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy,  («)  or  damage  in  respect  of  mich. 
arrears  of  rent  or  interest  shall  be  recovered  by  any  distress,  action,  or  soil, 
but  within  six  years  after  the  same  respectively  shall  have  become  due,  or 
next  aAer  an  acknowledgment  of  the  same  in  writing  shall  have  been  given  to 
the  person  entided  thereto,  or  his  agent,  by  the  person  by  whom  the  same  was 
r  *IA7  1  P^y^'®  ^^  ^^  agent  It  is,  'however  provided,  that  where  any 
*-  -^  prior  mortgagor,  or  other  incumbrancer,  shall  have  been  in  pee- 

session  of  any  land,  or  in  receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  or  suit  shall  be  breufht  by  any  person  entitled  to  a  subsequent 
mortgage  or  other  incumbrance  on  the  same  land,  the  person  intitled  to  such 
subsequent  mwtgage  or  incumbrance  may  recover  in  such  action  or  suit  the 
arrears  of  interest  which  shall  have  become  due  during  the  whole  time  that 
such  prior  mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as 
aforesaid,  although  such  time  may  have  exceeded  the  term  of  six  years. 

Care  must  be  taken  in  framing  a  plea  of  a  Statute  of  Limitations  to  set  up 
the  proper  statute.  Thus  in  all  cases,  where  the  suit  relates  to  a  debt  or  money 
doe  upon  simple  contract,  or  an  account,  tlie  statute  of  21  Jac.  1,  c.  10,  should 
be  pleaded,  where  the  subject  matter  of  the  suit  is  land  or  rent,  or  tlie  redemp- 
tion of  a  mortgage,  or  where  it  relates  to  the  recovery  of  the  principal  money- 
secured  on  mortgage,  judgment,  or  lien,  or  otherwise  chaiged  or  payable  oat  of 
land  or  rent,  at  law  or  in  equity,  or  to  the  payment  of  a  legacy,  the  3  dz;  4  W. 
4,  c  27,  must  be  pleaded,  which  must  also  be  the  statute  pleaded  where  the 
suit  is  for  the  recovery  of  the  arrears  of  dower,  or  for  the  arrears  of  rent,  or 
interest  accrued  in  respect  of  anv  chaiges  upon  land  or  rent,  or  in  respect  of  anj 
legacy.  The  statute,  8  &  4  W.  4,  c  27,  also  contains  provisions  for  the  limi- 
tation of  demands  by  ecclesiastical  or  eleemosynary  corporations  sole,  (t)  and  of 
suits  for  enforcing  the  right  of  presentation  to  any  chureh,  vicarage,  or  other 
ecclesiastical  benefice  $  (u)  in  all  these  cases  the  act  must  be  pleaded. 

A  plea  of  a  Statute  of  Limitations  must  contain  sufficient  affirmative  aver- 
ments to  bring  the  case  within  the  statute  pleaded.  Thus  a  plea  of  the  statute 
21  Jac  1,  c.  Id,  to  a  bill  for  a  debt,  must  aver,  besides  reciting  the  statute,  that 
the  debt  accrued  more  than  six  years  before  the  filing  of  the  bill,  and  so  where 
a  demand  is  of  any  thing  executory,  as  a  note  for  the  payment  of  an  annuity, 
r  *168  1  ^^  ^^'  money  at  a  distant  *period,  or  by  instalments,  the  defendant 
^  -^  must  aver,  that  the  cause  of  action  hath  not  accrued  within  six 

years,  because  the  statute  bars  only  what  was  actually  done  six  years  before 
the  action  brought  (;r)    It  does  not  appear,  however,  that  a  particular  form  of 


(r)  Anon.  S  Fnem.  3S  PI.  SO;  Paiker  v.  Ash,  1  Yem.  356;  Fotherby  t.  Hutridgey 
S  vera.  81 ;  Wood  v.  Briant,  8  Atk.  621 ;  Jones  t.  Tubenrille,  8  Yes.  Jun.  11,  4  Bro. 
G.  G.  116;  &  G.  dted  8  Yes.  Jun.  880;  Higgtns  v.  Gnwfuid,  ib.  671. 

(•)  Supra.  (t)  Sect  89. 

(»)  Seela.  80,  81,  88,  88.  (x)  Loid  Red.  880. 


or  1HB  mmaoHT  emamam  or  fuas. 

words  is  necessary  in  such  sTerments,  provided  those  made  use  of  >are  saffident 
to  iMring  the  ease  within  the  statute ;  therefore,  where  the  plea,  instead  of  aver- 
ring that  the  money  in  question  was  not  received  within  the  bst  six  yearSi 
averred,  that  no  cause  of  action  accrued  within  that  time,  it  was  held  suffi- 
cient, (y) 

Whenever,  also,  any  matters  are  stated  in  the  bill,  which  are  calculated  to 
take  the  case  out  of  the  statute,  these  must  be  met  by  negative  averments,  as 
wdl  as  by  answer  in  support  of  the  plea,  (z)  Thus  if  the  bill  charges  fraud, 
the  plea  must  deny  the  fraud,  (a)  or  aver  tint  the  fraud,  if  any,  was  discovered 
above  six  years  before  the  filing  of  the  bilL  (b)  So  if  the  biU  alleges,  that  the 
defendant  discovered  the  fraud,  .more  than  six  yearn  before  the  bill  was  filed, 
the  plea  must  aver  that  he  did  not  make  such  discovery  within  that  time,  (e) 

It  is  to  be  observed  here,  that  the  statutes  above  specified,  are  not  the  onlv 
ones  which  may  be  set  up  as  Stattites  of  Limitation,  there  are  others  whira 
may  ia  like  manner  be  ofiered  to  the  Court  in  the  shape  of  a  plea.  In  hct,  any 
statute,  which  operates  as  a  limit  to  the  time  within  which  proceedings  may  be 
commenced  at  law  for  the  recovery  or  assertion  of  a  particular  right  or  claim, 
mav  be  set  up  in  equity,  as  a  bar,  in  all  cases  where  it  would  have  so  operated 
at  law,  had  the  litigation  been  in  a  Court  of  Law,  thus  it  has  been  held,  that 
where  a  mortgagee  of  an  advowson  appeara  and  presents  to  the  church,  which 
he  is  not  entided  to  do  before  foreclosure,  the  bill  seeking  to  compel  a  resigna- 
tion most  be  brought  within  six  months  after  the  death  of  the  late  incumtMUt, 
beinff  *the  period  within  which,  by  the  statute  of  Westminster  p  ^^^g  -^ 
2,  f cQ  a  qtiore  impedii  must  be  brought,  (e)  *-  •* 

Amongst  the  new  modern  statutes,  which  may  in  like  manner  be  set  up  as 
presenting  a  limitation  of  this  nature,  may  be  mentioned  the  statute  2  A^  3  w  m. 
4,  c.  71,  for  shortening  the  time  of  prescription  in  certain  cases,  and  the  8  ^  4 
Wm.  4,  c  42,  **for  the  further  amendment  of  the  law,  and  the  better  advance- 
ment of  justice,*'  section  3. 

The  statute  **for  the  prevention  of  frauds  and  perjuries,'*  (/)  may  be  pleaded 
in  bar  to  a  suit  to  which  the  provisions  of  that  act  api^y.  (g)  Thus  to  a  bill  for 
a  discoveiy  and  execution  of  a  trust,  the  statute,  with  an  averment  that  there 
was  no  declaration  of  the  trust  in  writing,  may  be  pleaded,  (Jh)  though,  in  the 
case  cited,  ^e  plea  was  over-ruled  by  an  answer  admitting  m  effect  the  trust 
To  a  bill  for  the  specific  performance  of  an  agreement,  the  same  statote,  with 
an  averment  that  there  was  no  agreement  in  writing  signed  by  the  parties,  has 
also  heeik  offered  to  the  Court  by  plea,  (t)  The  Statute  of  Frauds  may  also  be 
pleaded  to  a  bill  to  enforce  a  parol  variation  of  a  written  contract,  (k)  unless  the 
variation  is  such  as  amounts  to  a  mere  waiver  of  a  term  in  the  agreement,  such 
as  the  time  for  the  commencement  of  a  lease,  dec.  (/) 

A  plea  of  this  sort  must  conteki  an  averment,  that  there  was  no  declaration 
of  trust  or  agreement  in  writing,  duly  signed,  &c.;  (m)  and  where  there  are  any 


(y)  Sutton  T.  Eari  of  Scarborougb,  9  Ym.  71. 

(r)  Anie^  p.  11 1.  (a)  Bicknell  t.  Gough,  8  Atk.  658. 

(b)  SMith  Sea  Company  t.  WymondaaU,  8  P.  Wma.  148. 

(ej  Ibid.;  Ld.  R.  318,  Sutton  v.  Lord  Scaiborongh,  ubi  9upra, 

(^  18  £dw.  8,  e.  6. 

(e)  Gardiner  t.  Griffith.  2  P.  Wma.  405;  3  Atk.  559,  8.  G. 

(/)  S9  Car.  %  c.  3.  (g)  Lord  Red.  315. 

(i)  ibid.;  Coltington  ▼.  Fletcher,  8  Alk.  16S. 

(t)  Lord  Red.  815;  MoiaeU  ▼.  Cooke  Piee.  in  Ch.  588;  Child  ▼.  Godolphin,  1 
89;  8  SwaMt  488,  (n)  8.  C;  Hawkina  v.  Holmea,  1  P.  Wma  770;  Clerk  v.  Wright,  1 
Alk.  18. 

Ik)  Jofdoa  T.  Sawkina,  I  Yea.  Jan.  408.      (/)  Ibid. 

(m)  Loid  Red.  815. 
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equitable  fsiets  alleged,  whieh  may  have  Ihe  effect  of  taking  the  case  out  of  the 
operation  of  the  statute,  they  mast  be  met  by  negative  avermenta  in  the  plea,  (n) 
and  must  also  be  denied,  by  answer  in  support  of  the  plea,  (o)  This  proposi- 
r  ^170  1  ^^^^  appears  to  the  writer,  to  be  strictly  in  conformity  with  the  prin- 
I-  ^  J  ciples  *before  laid  down,  (pV  as  well  as  with  the  existing  authorities; 
be  thinks  it  right,  however,  to  state  that,  in  the  third  edition  of  Lord  Redes- 
dale's  treatise,  his  Lordship  mentions  it  as  a  position  which  was  formerly  con- 
sidered to  be  well  founded,  but  which  the  decinion  of  the  Court,  in  one  case, 
bad  rendered  it  impossible  now  to  sustain.  The  case  to  which  he  alludes  is 
JVfnlbread  v.  Brockhurst^  (jj)  the  determination  in  which  the  noble  and  learned 
author  appears  to  have  considered  as  rendering  it  impossible,  where  such  roatcer 
was  chai^d  in  the  bilU  to  plead  the  statute  in  bar;  the  Court  having  thereby 
determined,  that  the  denial  of  the  matter  so  chained  made  the  plea  double,  and, 
therefore,  informal,  (r)  The  writer,  however,  cannot  forbear  to  express  fan 
opinion,  that,  in  the  view  Lord  Redesdale  has  taken  of  the  result  of  that  deci- 
8ion«  he  has  extended  it  much  beyond  the  limits  to  which  it  is  strictly  applicable. 
It  is  to  be  noticed,  that  the  object  of  the  bill,  in  Wfutbrend  v.  BrockhurH^ 
appears  to  have  been  to  enforce  the  performance  of  a  contract,  which  is  staled 
in  the  bill  to  have  been  put  into  writing,  by  an  agent  of  the  defendant,  so  that 
the  case  which  the  defendant  had  to  meet  was  that  of  a  written  agreement,  and 
Dot  the  case  ol*  a  parol  agreement,  with  part  performance  averred  to  take  it  oat 
of  the  effect  of  the  statute.  Part  performance  was  certainly  chai^d  in  the  bill, 
but  the  circumstance  of  the  agreement  being  partly  performed  could  be  of  no 
consequence  towards  establishing  an  agreement  in  writing;  and  to  that  case  only 
was  the  plaintiff  confined  by  the  manner  in  which  he  had  framed  his  bill.  I^ 
after  setting  up  a  written  agreement,  the  case  had  gone  on  to  a  hearing,  and  the 
plaintiff  had  failed  to  prove  that  there  was  any  agreement  in  writing,  but  had 
succeeded  in  proving  a  parol  agreement,  he  could  net  have  obtained  a  decree, 
even  though  the  statute  had  not  been  insisted  upon ;  for  the  Court  will  never 
allow  a  defendant  to  be  taken  by  surprise,  and  permit  a  plaintiff  setting  up  one 
case  by  his  bill,  to  take  a  decree  upon  evidence  establishin|  another.  If  the 
r  *171  1  plaintiff  had  framed  his  bill  in  the  alternative,  K>r  the  purpose  *or 
^  -I  avoiding  the  effect  of  the  statute,  and  had  charged  that  if  the  agree* 

roent  was  not  in  writing,  there  had  been  a  part  performance,  the  case  would 
have  been  different,  and  the  question  of  part  performance  would  have  become 
material;  though,  even  m  that  case,  he  could  not  haire  pleaded  such  a  plea 
without  leave  of  the  Court  But  he  did  not  do  so,  he  relied  upon  a  written 
agreement ;  the  only  defence,  therefore,  which  was  necessary  to  bring  the  case 
witliin  the  Statute  of  Frauds,  was  to  plead  the  statute,  and  aver  that  the  agree- 
ment stated  in  the  bill  was  not  in  writing  and  signed  in  the  manner  required  by 
the  statute ;  this  would  have  put  the  case,  made  by  the  bill,  distinctly  in  issue  ; 
but,  insteaci  of  confining  himself  to  such  a  defence,  the  defendant  anticipated 
another  case,  not  made  by  the  bill,  namely,  a  parol  agreement,  partly  performed, 
and  tendered  another  issue  upon  the  question  of  part  performance,  and,  by  so 
doing,  cleariy  made  the  plea  what  is  termed  a  double  plea^  which,  as  we  have 
seen  before,  can  never  be  resorted  to  without  the  leave  of  the  Court  (s)  All, 
therefore,  that  is  established  by  WHtbread  v.  Brockhtirst^  appears  to  me  writer 
to  be,  that  where  an  agreement  in  writing  is  set  up  by  the  bill,  a  plea  of  the 
Statute  of  Limitations,  with  averments  that  the  agreement  was  not  in  writing. 


(n)  Aa  to  negative  avermentu,  vide  anie^  111. 

(o)  lioid  Red.  2nd  ed.  212,  214;  Coop.  £q.  PI.  256;  vide  Beomes  on  PkM»  172. 

Xp)  Aniif  p.  111. 

Iq)  1  Bro.  C.  G.  404;  2  Vet.  &  B.  153  o.  8.  C. 

(r)  Lord  Red.  317.  (•)  AnU^  p.  106. 
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and  also  iliat  there  was  no  part  performance,  will  be  bad,  because  it  is  a  double 
plea.  It  is  ti)  be  observed,  that  where  the  bill  sets  up  an  agreement  in  writing, 
and  alleging  that  it  was  destroyed,  introduces  certain  acts  of  part  performance, 
by  way  of  evidence  to  prove  the  existence  of  a  written  agreement,  a  plea  of 
the  Statute  of  Frauds  must  be  accompanied  by  averments  negativing  the  facts 
alleged  by  way  of  evidence,  ami  a  plea^n  that  ronn  has  been  allowed*  (/)  The 
case  will  be  the  same  if  the  agreement  is  not  alleged  in  the  bill  to  be  in  writing, 
and  part  performance  is  charged ;  there  the  case  made  is  not  of  an  agreement 
taken  out  of  the  statute  by  the  cireumstance  of  its  being  in  writing,  &c,  but 
of  an  agreement  taken  out  of  the  statute  by  the  circumstance  of  there  having 
been  a  part  performance ;  in  such  case  a  plea  of  the  statute  averring  ^  «i7q  n 
that  *ihere  was  no  written  agreement,  anU  that  there  was  no  part  ^  -^ 

performance^  would  not  be  double,  because  it  merely  goes  to  answer  one  case, 
viz:  the  case  made  by  the  bill,  of  an  agreement  taken  out  of  the  operation  of 
the  statute,  by  the  cireumstance  of  there  having  been  a  part  performance,  (ti) 

It  is  proper  to  notice,  that  WhUchureh  v.  Sevis^  above  referred  to,  may  at 
first  sight  seem  to  afford  an  authority  against  the  rule,  that  a  plea  of  the  Statute 
of  Frauds  must  be  supported  by  averments  negativing  the  facts  introduced,  to 
take  the  cas«  out  of  the  operation  of  the  statute ;  upon  examination,  however, 
it  will  be  found,  that  this  is  not  the  case.  The  bill  prayed  the  specific  perform- 
ance of  an  agreement  which  was  not  reduced  into  writing,  and  alleged  certain 
acts  to  shew  a  part  performance ;  the  defendant  pleaded  the  Statute  of  Frauds, 
averring  that  there  was  no  contract  in  writing,,  ^c,  but  although  the  plea  was 
accompanied  by  an  answer  as  to  the  facts  chaiged,  to  shew  part  performance 
there  was  no  averment  in  the  plea  to  negative  them.  The  plea  was  at  first 
over  ruled,  but  upon  re-aigument  the  Court  allowed  it;  but  although  this  deci- 
sion appears,  in  some  degree,  to  militate  against  the  rule,  that  facts  inconsistent 
with  the  plea  must  be  met  by  averments,  it  will  be  found,  from  the  report,  not 
to  do  so;  the  question,  in  fact,  was  not  raised  in  the  argument;  the  only  point 
in  discussion  having  been,  whether  the  Statute  of  Frauds  could  be  pleaded, 
without  the  plea  being  supported  by  an  answer  denying  that  there  was  a  parol 
agreement;  the  facts  chaiged  by  the  bill,  as  a  part  performance,  were  put  out 
of  the  case,  the  Court  considering  them  as  weak  and  trivial,  and  by  no  means 
amounting  to  a  part  performance*  Neither  JVhitchureh  v.  BevU^  nor  PFhii- 
bread  v.  Brockhurst^  (x)  therefore  can,  it  is  submitted,  be  cited  as  affording 
any  conclusive  authority  in  contradiction  to  the  rule  above  laid  down ;  in  addi- 
tion to  which  it  mnst  be  remarked,  that  the  rule  has  since  been  recognized  by 
Lord  Eldon,  in  Moriaan  v.  TYimour,  {y)  as  well  as  by  Lord  Loughborough  in 
^^^  v«  ^(iom$ :  {z)  indeed,  in  a  subsequent  part  of  his  treatise.  Lord  Redes- 
dale  himself  ^appears  to  sanction  the  rule  which  he  had  in  former  p  mij^  "i 
editions  laid  down,  (a)    It  cannot,  however,  be  denied,  that  the  ^  -^ 

point  is  one  of  consiuerable  difficulty,  and  as  it  is  now  placed  beyond  all  doubt, 
that  the  benefit  of  the  statute  may  be  had,  if  insisted  on  by  answer,  although  a 
parol  agreement  be  admitted,  (b)  there  can  be  little  use  in  pleading  it  in  bar,  at 
least  to  bills  seeking  the  specific  performance  of  a  contract. 

With  respect  to  bills  relating  to  trusts,  where  there  is  no  declaration  of  trust 
in  writing,  it  seems  that  there  is  some  doubt,  whether  the  rule  which  has  been 


(0  Evans  v.  Harris,  8  Ves;  Ar  B.  861 ;  Jones  v.  Ds? is,  16  Ves.  263. 
(u)  Wtiilchofch  V.  Befis,  3  Bro.  C.  C.  559. 
(«)  Ubi  Mupra.  (y)  18  Yes.  175,  183. 

(z)  6  Yes.  586.  (a)  Lord  R«d.  341. 

(6)  Loid  Red.  317;  Moore  ▼.  Edwaids,  4  Yes.  23,  Coqte  ▼.  Jackson,  6  Yes.  17;  Blag- 
den  ▼.  Bradbesr,  13  Yes.  466;  Rowe  v.  Teed,  15  Yes.  875. 
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applied  to  parol  agreements,  viz :  that,  although  the  defendant  confesses  them 
by  his  answer,  yet  if  he  insists  on  the  protection  of  the  statute,  no  decree  can 
be  made  merely  on  the  ground  of  that  confession,  will  be  extended  to  the  coo- 
fession  of  a  trust  by  answer,  (e)  In  such  cases,  therefore,  the  safest  coarse 
will  be  to  meet  the  case  made  by  the  bill  by  a  plea  of  the  statute,  (d)  negadving 
any  matter  chaiged  by  the  bill,  which  may  avoid  the  bar  generally  by  way  of 
averment  in  the  plea,  and  particularly  and  precisely  by  way  of  answer  in  sap- 
port  of  the  plea. 

It  should  be  subjoined  that,  if  a  defendant,  in  an  answer,  admits  the  agree- 
ment and  do  not  claim  the  benefit  of  the  statute,  he  ynW  be  considered  to  have 
waived  it;  and  that  he  cannot,  afterwards,  be  allowed  to  insist  upon  it,  althoogh 
he  does  so  by  answer  to  an  amended  bill,  (e) 

Before  quitting  the  subject  of  the  Statute  of  Fraud,  it  may  be  as  well  to  caD 
the  reader's  attention  to  the  fact,  that  the  Court  will  not  allow  a  party  to  avail 
himself  of  the  Statute  of  Frauds,  for  the  purpose  of  committing  a  fraud  ;  and, 
therefore,  where  a  mere  mortgage  was  contemplated,  and  an  absolute  convey- 
ance was  made  by  one,  with  the  intention  of  a  defeazance  being  execoted  bv 
another,  which  was  never  carried  into  effect,  the  Court  will  not  allow  a  defend- 
r  *174  1  ^^^  ^  ^^^  himself  of  *the  Statute  of  Frauds,  to  protect  him  in 
I-  -^  the  enjoyment  of  the  estate  under  the  conveyance.  (/)     And  so 

where  an  heir-at-law  filed  a  bill  against  a  devisor,  alleging  that  the  devise  was 
opon  a  secret  tmst,  for  a  charitable  purpose,  contrary  to  the  statute  9  €reo.  2, 
a  30,  a  plea  of  the  Statute  of  Frauds  was  over-ruled,  {g)  And  the  Conn  will 
never  permit  a  party  to  protect  himself,  by  a  plea  of  the  statute,  from  discovery, 
whether  a  devise  was  c^tatned  or  prevented  by  the  undertaking  of  the  devisee 
or  heir,  to  do  certain  acts  in  favour  of  individuals,  (h) 

It  is  to  be  observed  here,  that  sales  before  a  Master  of  the  Court,  under  a 
decree  or  order,  are  not  within  the  Statute  of  Frauds,  (t) 

The  above  statutes,  viz :  those  for  the  limitation  of  actions  and  suits,  and  for 
the  prevention  of  frauds  and  peijuries,  have  been  the  object  of  particular  atten- 
tion in  the  preceding  pages  $  because,  they  are  those  which  have  been  most 
frequently  the  subject  of  discussion  before  the  Court;  but  any  other  public 
statute,  which  may  be  a  bar  to  the  demands  of  the  plaintifi*,  may  be  taken 
advantage  of  by  a  plea  containing  the  averments  necessary  to  bring  the  case  of 
the  defendant  within  the  statute,  and  to  avoid  any  equity  which  may  be  set  up 
ajfainst  the  bar  which  the  statute  creates,  (k)  Thus,  in  Hitchins  v.  Lander,  {i) 
the  statute  32  Hen.  8,  c.  9,  against  buying  and  selling  );)retended  tides,  was 
pleaded,  and  the  plea  allowed.  And  so  where  a  bill  was  filed  against  a  bank- 
rupt, in  respect  of  a  demand  occurring  before  his  bankruptcy,  the  5  Greo.  2,  c 
30,  was  pleaded,  and  the  plea  allowed,  (m) 

A  private  or  local  statute  may  also  be  pleaded  in  the  same  manner.  Thus, 
to  a  bill  impeaching  a  sale  of  land  in  the  fens,  by  the  conservators  under  the 
statute  for  draining  the  fens,  the  defendant  pleaded  the  statute,  and  that  the  sale 
r  *175  1  ^^  made  *within  and  according  to  those  statutes,  and  the  plea 
L  J  xr^B  allowed,  (n)    It  is  to  be  observed,  that  a  plea  of  a  private  act 


(e)  Lord  Red.  217. 

(a)  Ibid.  218;  vide  Beames  on  Pleas^  179  and  seq. 

(e)  Beames  on  Pleas,  178  and  notes.  (/)  Dixon  y.  Paiker,  2  Yes.  219»  224. 

(g)  Stickland  t.  Aldiidge,  9  Yes.  617.  (h)  Ibid.  619. 

(t)  Att<Hmey  General  y.  Day,  1  Yes.  218;  Blagden  ▼.  Bradbear»  12  Yes.  466. 
(k)  Lord  Red.  221. 

?/)  Coop.  34,  vide  etiam  WaU  y.  Stubbs,  2  Y.  dc  B.  864. 

(m)  DeTastetY.  8haip»8Mad.67.    As  to  pleas  of  the  Statute  of  Bankraptc^yVufeanJCb 
YoL  If  p.  80. 

(a)  Brown  y.  Hamond,  2  Ch.  Cm.  249. 
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of  Parliament  must  state  the  act,  or  at  least  so  much  of  it  as  relates  to  the  ma.t-> 
ter  insisted  upon ;  and  it  seems  that,  although  an  act,  which  is  in  its  nature 
private  or  heal,  contains  a  clause  directing  that  it  shall  be  recognized  in  Courts 
as  a  public  act,  such  a  clause  will  not  dispense  with  the  necessity  of  setting  it 
out  (o) 

A  plea  of  a  statute  must  be  put  in  upon  oath,  for  although  the  statute  itself 
is  matter  of  record,  the  averments  necessary  to  bring  the  case  within  it,  are 
mattere  in  pais,  which  must  be  supported  by  the  oath  of  the  party,  {p) 

2.  We  come  now  to  the  consideration  of  those  pleas  in  bar,  which  consist  of 
matters  recorded,  or  as  of  record  in  the  Court  itself,  or  some  other  Court  Of 
Equity,  or  in  some  Court  not  a  Court  of  Equity,  {q) 

A  decree  or  order  of  the  Court,  by  which  the  rights  of  the  parties  have  been 
determined,  or  another  bUl  for  the  same  matter  dismissed,  may  be  pleaded  to  a 
new  bill  for  the  same  matter ;  and  this,  even  if  the  party  bringing  the  new  bill 
were  an  infant  at  the  time  of  the  former  decree ;  for  a  decree  enrolled  can  only 
be  altered  upon  a  bill  of  review,  (r) 

A  decree  or  order  dismissing  a  former  bill  for  the  same  matter  can,  however, 
only  be  pleaded  in  bar  to  a  new  bill,  if  the  dismission  was  upon  hearing,  and 
was  not  in  terms  directed  to  be  without  preiudice ;  (s)  for  a  dismissal  is  a  bar 
only,  where  the  Court  has  determined  that  the  plaintiff  has  no  title  to  the  relief 
soDgfat  by  his  bill  Therefore,  an  order  dismissing  a  bill,  dpon  an  election  by 
the  plaintiff  to  proceed  at  law  (t)  for  want  of  prosecution,  (u)  is  not  a  bar  to 
another  bill.  It  is  i)ot,  however,  necessary,  in  order  to  entitle  a  defendant  to 
plead  a  former  suit  and  decree  of  dismissal,  that  the  decree  should  have  been 
made  upon  discussion  of  the  merits ;  *if  the  dismissal  has  been  p  mi'vA  n 
merely  for  want  of  evidence,  the  decree  will  be  equally  a  bar  to  I-  -^ 

another  suit,  (x)  There  appears  to  be  some  doubt  whether,  where  the  decree 
for  dismissal  is  made  merely  in  consequence  of  the  plaintiff^s  making  default 
at  hearing,  such  a  decree  can  be  considered  as  a  bar,  though  in  Lord'Eldon's 
opinion,  it  would  be  very  difficult  and  rather  mischievous,  to  treat  such  conduct 
merely  as  a  nonsuit  at  law.  (y) 

A  decree  cannot  be  pleaded  in  bar  of  a  new  bUl,  unless  it  is  for  the  same 
matter  as  the  bill  to  which  it  is  pleaded ;  therefore,  a  decree  in  a  former  suit, 
for  an  account  of  tithes,  could  not  have  been  pleaded  to  a  bill  for  the  tithes  of 
any  subsequent  year,  {z)  It  must  also  be  conclusive  of  the  rights  of  the  plain- 
tiffs in  the  bill  to  which  it  is  pleaded,  or  of  those  under  whom  they  claim ; 
therefore,  a  decree  against  a  mortgagor  and  order  of  foreclosure  enroUed,  will 
not  be  deemed  a  bar  to  a  bill  by  intervening  incumbrancers,  to  redeem,  although 
the  mortgagee  had  no  notice  of  their  incumbrances,  (a) 

The  decree  must  also  be  in  its  nature  final,  or  afterwards'made  so  by  order, 
or  it  will  not  be  a  bar.  {b)  Therefore,  a  decree  for  an  account  of  principal  and 
interest  due  on  a  mortgage,  and  for  a  foreclosure  in  case  of  non-payment,  can- 


[o)  Nabob  of  Arcot  v.  E.  I.  Company,  8  Bro.  C.  C.  292,  309;  1  Yea.  J.  871,  8.  C. 
d)  WaU  T.  Stabba,  8  Y.  4t  B.  854.  (g)  Loid  Red.  198. 

(r)  IbicL  (•)  LoidRad.  194. 

(t)  Connteas  of  Plymouth  y.  Bladon,  2  Yem.  82;  ante,  p.  146. 

(a)  Brandljii  y.  Ord,  1  Atk.  671.  {x)  Jones  y.  Nixon,  1  Tounge,  859. 

(y)  Pickett  ▼.  Loggon,  14  Yea.  282. 

(r)  Minor  Canons  of  8t  Paul's  y.  Crickett,  Wightw.  80. 

(a)  Momt  Y.  Westeme,  2  Yera.  668;  1  Eq.  Ca.  Ab.  164,  8.  C.  vide  anie^  yoL  1,  p. 
378.  In  the  above  case,  in  consideration  of  the  defendant  haying  been  long  in  poaseasioo, 
die  Court  on  OYer-roling  the  plea  and  ordering  the  plaintiff,  to  except,  limited  the  order,  by 
dinging  diat  the  defendant  should  answer  to  chaiges  of  errors  or  omiMdons^  but  that  the 
plaintiff  shoold  not  anravel  the  account  at  bxge  before  the  hearing.^Loid  R^^J||. 

{b)  Lend  Red.  194. 
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not  be  pleaded  to  a  bill  to  redeem,  unless  there  has  been  a  final  order  of  fori- 
closure  ;  (c)  nor  can  a  decree,  which  has  been  made  upon  default  of  the  defend- 
ant in  not  appearing  at  the  hearing,  be  pleaded  without  an  order  roakinff  the 
decree  absolute ;  the  terms  of  such  a  decree  being  always,  that  it  sbaU  be 
binding  on  the  defendant,  unless  on  being  served  with  a  writ  of  subpcena  for 
the  purpose,  he  shall  shew  cause  to  the  contrary,  (d) 

r  *177  1  ^  P^^^  ^^  ^  decree  founded  on  a  particular  deed,  which  it  is  *the 
L  -^  object  of  the  second  suit  to  set  aside,  on  the  ground  of  fraud  dii- 

covered  since  the  decree  made,  would  not  be  good,  (e)  I^  however,  a  bill  ii 
brought  to  impeach  a  decree*  on  the  ground  of  fraud  used  in  obtaining  il| 
(which  may  be  done  without  the  previous  leave  of  the  Court,)  the  decree  maj 
be  pleaded  in  bar  of  the  suit,  with  proper  averments,  and  an  answer  negativing 
the  charges  of  fraud.  (/)  It  is  presumed  also,  that,  even  in  the  case  last  pat, 
of  a  bill  to  impeach  the  deed  upon  which  a  decree  has  been  founded,  a  plea  of 
the  decree,  supported  by  similar  averments  and  answers,  would  be  good. 

A  decree  must  be  signed  and  enrolled,  or  it  cannot  be  taken  advantage  of  bj 
plea,  {g)  though  it  may  be  insisted  upon  by  way  of  answer.  (A)  But,  althoo^ 
a  decree  not  signed  and  enrolled  cannot  be  pleaded  directly  in  bar  of  the  soit, 
liOrd  Redesdale  is  of  opinion  that  it  may  be  pleaded  to  shew  that  the  bill  lui 
been  exhibited  conirary  to  the  usual  course  of  the  Court,  and  ought  not,  there- 
fore, to  be  proceeded  upon ;  (i)  for,  if  the  decree  had  appeared  upon  the  face  of 
the  bill,  the  defendant  might  have  demurred  *,  {k)  a  decree  not  signed  and 
enrolled  being  to  be  altered  only  upon  rehearing,  as  a  decree  signed  and  enrolled 
can  be  altered  only  upon  bill  of  review.  (/) 

As  a  plea  of  this  kind  proceeds  upon  the  ground,  that  the  same  matter  wm 
in  issue  in  the  former  suit,  and  as  every  plea  that  is  set  up  as  a  bar  must  be 
ad  ideniy  (m)  the  plea  should  set  forth  so  much  of  the  former  bill  and  answer, 
as  will  suffice  to  shew  that  the  same  point  was  then  in  issue ;  and,  therefore, 
where  the  defendant  pleaded  only  that  a  bill  was  brought  for  an  account  and  t 
decree  made,  Lord  Hardwicke  considered  the  plea  as  defective,  (n) 
r  *i78  1  ^h^>^  ^^^  ^tU  seeks  to  impeach  the  decree  on  tne  ground  of 
L  J  *fraud^  the  alleged  fraud  must,  as  we  have  seen,  be  negatived  by 

averments  in  the  plea,  supported  by  an  answer  fully  denying  them,  (o)  But 
as  the  averments  negativing  the  chaiges  of  fraud  are  used  merely  to  put  the  fnA 
of  fraud,  as  alleged  by  the  bill,  in  issue  by  the  plea,  they  may  be  expressed  in 
tlie  most  general  terms,  provided  such  terms  are  sufficient  to  put  the  chaiges  in 
the  bill  fully  in  issue.  The  answer,  however,  as  to  the  facts  of  fraud  alleged 
in  the  bill,  must  be  so  full  as  to  leave  no  doubt  on  the  mind  of  the  Court,  mat 
upon  that  answer,  if  not  controverted  by  evidence  on  the  part  of  the  plaintiff, 
the  fact  of  fraud  could  not  be  established,  (p) 

Pleas  of  a  former  decree,  as  well  as  those  of  another  suit'dependijig,  are 
generally  referred  to  the  Master  to  inquire  into  the  fact ;  {q)  and  if  the  Mtsler 
report  the  fact  true,  the  bill  stands  instantly  dismissed,  unless  the  Court  other- 


(e)  SenhouM  v.  Earle,  2  Yes.  450.  (d)  Loid  Red.  193. 

(e)  Wing  ▼.  Wing,  2  Mod.  109;  2  Eq.  Ga.  Ab.  71,  8.  C. 
(/)  Lord  Red.  195, 

(g)  Anon.  3  Atk.  809;  Kiniey  v.  Kinsey,  2  Yes.  577.       ^ 
(A)  Kinaey  ▼.  Kineej,  ubi  wpra ;  Chariet  v.  Rowley,  2  Bro.  P.  C.  485. 
(i)  Kinaey  v.  Kinaey,  vihi  iuprOt  fu4t».    • 

{k)  Wortiey  v.  BirkheaA,  8  Atk.  809;  2  Yea.  571,  8.  C;  GrannUe  v.  RanvdM. 
Bonb.  56. 

;/)  Lord  Red.  195.  (m)  Per  Lord  Hardwidu,  2  Atk.  603. 

[n)  Child  T.  Gibflon,  2  Atk.  603.  (o)  Lord  Red.  195. 

(p)  Loid  Red.  199,  vide  anU,  133.  (q)  AnU^  149. 
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wise  order,  (r)  The  plaintiff  may,  however,  except  to  the  Masterly  report,  and 
thutf  bring  on  the  matter  to  be  argued  before  the  Court,  (a)  He  may  also,  if 
he  conceives  the  plea  to  be  defective  in  point  of  form  or  otherwise,  indepen- 
dently of  the  mere  truth  of  the  fact  pleaded,  set  the  plea  down  to  be  argued  as 
in  the  case  of  pleas  in  general.  (/)  It  is  to  be  observed,  that  the  reference  to 
inquire  into  the  truth  of  the  plea,  must  be  obtained  by  the  plaintiff;  {u)  and 
that  in  Morgan  v.  Morgan,  {x)  it  was  laid  down  by  the  Lord  Chancellor  as  a 
rule,  that  where  a  defendant  pleads  a  decree  of  dismission  of  a  former  cause 
for  the  same  matters,  in  bar  of  the  plaintiff's  demand  upon  a  new  bill,  if  the 
plaintiff  does  not  apply  to  the  Court  that  it  may  be  referred  to  a  Master  to 
slate,  whether  there  is  such  a  decree,  but  sets  down  the  cause  upon  the  new 
bill  for  hearing,  it  is  a  waiver  of  his  right  of  application  for  such  reference,  and 
the  Court  will  hear  it. 


As  the  ground  of  the  defence  by  plea  of  a  decree  signed  and  enrolled  is, 
that  the  matter  has  been  already  decided,  a  *decree  of  any  Court  v  ^.^^  -i 
of  Equity,  in  its  nature  final,  or  made  so  by  subsequent  order,  ^  -^ 

may  be  pleaded  in  bar  of  a  new  suit,  (y) 


A  plea  in  bar  of  matters  of  record,  or  of  matters  in  the  nature  of  matters  of 
record  in  some  Court,  not  being  a  Court  of  Equity,  may  be  1st,  a  Fine;  Cnd, 
a  Recovery ;  3rd,  a  Judgment  at  law,  or  sentence  of  some  other  Court. 

1.  A  fine  is  a  record  of  the  Court  in  which  it  has  been  levied,  and,  if  levied 
before  the  Slst  of  December,  1833,  {z)  is  equally  good  as  a  bar  in  equity  aa  it 
is  at  common  law,  provided  it  be  pleaaed  with  proper  averments,  (a) 

It  is  to  be  observed,  that  a  fine  or  non-claim  does  not  operate  by  turning  the 
estate  into  a  right,  but  by  force  of  the  bar  arising  from  the  statute  of  non-ciaima; 
therefore,  if  the  title  is  a  mere  legal  title,  and  a  man  has  purchased  an  estate 
which  he  himself  sees  has  a  defect  upon  the  face  of  the  deeds,  yet  the  fine  will 
be  a  bar;  Cor  the  defect  on  the  face  of  the  deeds  is  ol\en  the  occasion  of  the 
fine  being  levied ;  and  so  it  has  been  held,  that  even  a  fine  levied  upon  a  bare 
possession  may  be  a  bar  in  equity,  if  a  legal  bar,  though  with  notice,  at  the 
time  the  fine  was  levied,  (b) 

It  is  said,  that  a  fine  will  also  bar  a  trust,  or  any  other  right  in  equity,  because 
it  is  equally  within  the  very  words  and  meaning  of  the  law  which  concludes  all 
persons,  as  well  privies  as  stranffers,  who  do  not  make  their  claim  as  the  act 
directs;  but  with  regard  to  equitable  titles,  there  is  a  difference  between  where  a 
man  has  a  right  in  the  land  itself,  and  where  his'  right  in  equity  is  only  against  the 
peiton  in  respect  of  the  land,  (c)    In  the  first  case,  a  fine  will  bar,  not  in  the 

(r)  Loid  Red.  S46.  («)  Ibid, 

(i)  Ifaid.  M7.  («)  1  Newl.  68. 

(«)  1  Atk.  54. 

(jr)  Lord  K«d.  300;  Fit^jerald  v.  Fitzgerald,  5  Bro.  P.  C.  567;  vide  eiianh  Jones  v. 
Nlzoo,  1  Younge,  359. 


(t)  Vide  statute  3  ^  4  W.  4,  e.  74. 


(a)  Lofd  Red.  304.  Thynne  t.  Gary,  W.  Jones,  416;  Satisbaiy  ▼.  Baggot,  1  Ch.  Cm. 
378;  3  Swaoft.  610;  Watkins  v.  Stone,  3  8.  &  8.  560;  Stuiy  v.  Lord  Windsor,  3  Atk. 
630. 

(b)  Brareton  v.  Ganral,  3  Atk.  340. 

Je)  Salisbury  v.  Baggot,  m^'  euprOf  Thynne  v.  Gary,  W.  Jones,  416 ;  eed  vu2e,  Ken- 
y  T.  Daly,  1  8ch.  dt  Lef.  370. 


106  or  UAS. 

r  *180  1  '^^^^*  (4)  *^b^^  ^  ^  trustee  levies  a  fine  of  the  lands  whereof  be 
'-  -J  is  seizedf  in  trast,  to  a  person  who  has  notice  of  the  trust,  or  if  a 

man  purchases  from  a  trustee  with  notice,  and  levies  a^e,  the  cestui  que  iruti 
will  not  he.  barred,  because  the  fine  being  levied  to  a  person,  or  by  a  penon 
who  has  notice  of  the  trust,  such  person  will  stand  in  the  place  of  the  seikv, 
and  is  as  much  a  trustee  as  the  seller  was,  (e)  and  the  Court  of  Chancery  will 
not  permit  him  to  set  up  the  fine  as  a  bar  to  his  liability  to  execute  the  troat 
The  consequence  of  this  is,  that  whenever  a  person  is  chaiged  as  daimuof 
under  a  trustee,  he  must  either  set  up  an  opposite  title,  or  deny  his  claimim 
under  the  trustee,  or,  if  he  does  claim  under  the  trustee,  he  must  set  forth  that 
he  paid  a  valuable  consideration  for  the  land.  (/)  Upon  this  principle,  it  is 
held  that  a  mortgagor  cannot  bar  a  mortgagee  by  fine  and  non-claim ;  for  although 
the  mortgagee  is  in  reality  out  of  possession,  yet  as  that  is  by  the  consent  of 
both  parties,  and  the  nature  of  the  contract  requires  that  it  should  be  so  while 
the  interest  is  paid,  it  would  be  against  the  original  design  of  the  contract,  that 
any  act  of  the  mortgagor,  except  the  payment  of  money,  should  deprive  the 
mortgagee  of  his  security,  (g)  Upon  the  same  principle,  a  fine  and  non-claim 
by  a  mortgagee  in  possession,  will  not  bar  the  equity  of  redemption.  (A) 

So  if  the  mntee  of  a  mortgagee  levies  a  fine,  mat  will  not  discharge  the 
equity  of  redemption  $  (t)  and  it  is  a  principle  of  equity,  that  if  a  stranger 
enters  upon  an  infant's  estate,  and  receives  the  profits,  he  shall  be  looked  upon 
as  a  trustee  for  the  infant,  and  that  the  kuihea  of  a  trustee  shall  not  prejudice  the 
cestui  que  trusty  {k)  therefore,  where  there  was  a  devise  of  lands  to  trustees 
until  the  testator's  debts  were  paid,  and  then  to  an  infant  and  his  heirs,  and  the 
defendant  entered  upon  the  estate  and  levied  a  fine,  and  the  non-claim  passed, 
r  *1R1  1  ^^^  ^^  infant,  after  the  five  years  had  elapsed,  filed  a  bUl  in  Chan- 
L  J  eery  *^for  possession  and  for  an  account,  it  was  determined,  that 

although  the  fine  and  non-claim  were  a  good  bar  at  law,  the  legal  estate  beuv 
in  the  trustees,  who  ought  to  have  entered,  yet  the  fine  and  non-claim  should 
not  run  upon  the  trust  in  the  infant's  minority,  nor  he  sufier  by  the  laches  of  his 
trustees.  (/) 

Where  a  fine  has  been  levied  puisuant  to  a  decree  of  the  Court  of  Chancery, 
for  a  particular  purpose,  the  Court  will  not  permit  it  to  operate  further  than  the 
decree  directs,  (m)  The  intention  of  marriage  articles  is  also  so  far  considered 
in  equity,  that  if  a  fine  be  levied  of  the  lauds  comprehended  in  such  articles  to 
different  uses,  a  Court  of  Equity,  notwithstanding  such  fin^  will  compel  a 
conveyance  of  the  lands  to  the  uses  of  the  marriage  articles,  (n)    • 

It  is  to  be  observed,  that  where  a  title  to  the  land  is  merely  equitable,  as  in 
the  case  of  an  agreement  to  settle  lands  to  particular  uses,  a  claim  to  avoid  a 
fine  must  be  by  subpcpna  ;  (o)  the  pendency  of  a  suit  in  equity  will,  therefore, 
in  equity  prevent,  in  many  cases,  the  running  of  a  fine ;  {p)  and,  upcm  the 
whole,  it  may  be  laid  down  as  a  rule,  that  wherever  a  person  comes  in  by  title 


[if)  SaUsbory  ▼.  Btggot,  2  Swanst.  611. 

Story  V.  LoTd  Wiodflor,  8  Atk.  631 ;  Kennedy  v.  Dely,  1  Sch.  6t  Let  855. 

(/)  Gilb.  For.  Rom.  62— Coop.  £q.  PL  261. 

(g)  Ibid.  (h)  lb.  262. 

(n  lb.;  Lord  Red.  205. 

{h)  Newbnrgh  v.  BidLentafie,  1  Vera.  295 ;  Caiy  v.  Bertie,  2  Yem.  342. 

(/)  AHen  v.  Sayer,  2  Yem.  368 ;  aed  vide  Wych  v.  E.  I.  Company,  3  P.  Wma.  310^ 
and  Lord  Red.  205,  where  it  ia  saggeated,  that  perhapa  thia  ahoald  be  underatood  ••  appli- 
cable to  the  ca8&  of  a  fine,  levied  with  notice  of  tbe  tide  of  the  in&nC. 

[m)  Goodrick  v.  Brown,  1  Ch.  Ca.  49 ;  Baden  v.  Earl  of  Pembroke,  2  Yem.  56. 

ra)  Trevor  v.  Tre^roi,  1  P.  Wma.  622;  Coaack  v.  Cuaack,  1  Bro.  P.  C.  470. 

ro)  Lord  Red.  205 ;  Saliabuiy  ▼.  Baggot,  ubi  tupra, 

Ip)  Lord  Red.  205. 
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opposite  to  the  title  to  a  trust  estate,  (g)  or  comes  in  under  the  title  to  the  trust 
estate  for  valuable  consideration  without  fraud,  or  notice  of  fraud  or  of  the  trust, 
a  fine  and  non-claim  may  be  set  up  as  a  bar  to  the  diaim  of  a  trust.  M 

It  is  to  be  noticed  that  the  plea  of  a  fine  and  non-claim  will  not  hola  to  a  bill 
to  remove  an  outstanding  term  of  years.  (9)  In  this  respect  there  is  a  difference 
between  the  plea  of  a  fine  and  *one  of  the  Statute  of  Limitations,  ^  mist^  1 
which  has  been  held  good  where  pleaded  to  a  similar  bill.  (/)  L  J 

In  a  plea  in  equity  of  a  fine  and  non-claim,  the  same  strictness  is  required  as 
at  law ;  therefore,  where  a  defendant,  instead  of  averring  positively  that  the 
party  levying  the  fine  was  actually  seized,  averred  that  he  was  seized,  or  pre- 
tended to  be  seized,  the  plea  was  held  to  be  bad ;  {u)  and  so  where  the  averment 
was,  that,  afler  the  death  of  A.,  the  defendant  entered  into  possession,  claiming 
to  be  seized  in  fee  under  his  will,  and  was  in  the  actual  possession  or  receipt  of 
the  rents  and  profits,  and  being  thereby  seized  the  fine  was  levied,  Lord  Eldon 
held  the  plea  to  be  informal,  {x) 

But,  although  it  is  necessary  to  aver  a  seisin,  it  is  not  necessary  to  aver  a 
fee ;  an  averment,  that  the  party  was  seized  ut  de  libera  tenemenio^  and  that 
being  so  seized  the  fine,  ^,  was  levied  will  be  sufficient,  (y)  It  is  to  be 
observed,  that  in  Sutler  v.  Every ^  {z)  cited  in  Dabson  v.  Leaabeater,  above 
referred  to,  there  was  no  positive  averment  of  seizure,  but  Lord  Thoilow  ap- 
peared to  consider,  that  tne  plea  did,  nevertheless,  contain  a  sufficient  general 
averment  It  seems,  however,  to  be  the  better  opinion,  that  such  an  averment 
is  absolutely  necessary.  The  plea  in  that  case  was  of  a  fine  of  lands,  ^^,  in 
the  county  of  Derby  and  elsewhere,  with  an  averment,  that  it  was  levied  of  all 
the  lands^  ^^,  which  belonged  to  die  conusor,  and  it  was  held  good,  although 
it  did  not  contain  any  averment,  that  the  party  had  no  lands  but  in  Derbyshire. 
In  the  same  case  also,  advowsons  were  mentioned  in  the  fine,  aiid  it  was  ob- 
jected that  the  fine  could  not  operate  as  a  bar,  because  seisin  by  presentation 
was  not  averred,  but  the  Court  held  that  a  general  averment  of  seisin  was  suf- 
ficient, and  that  they  would  intend  that  there  were  advowsons,  merely  because 
thev  were  mention^  in  the  fine. 

It  is  to  be  observed,  that  a  plea  of  a  fine  and  non-claim,  can  ^  ^.^^  -. 
*now  only  be  made  use  of,  where  the  fine  has  been  levied  before  ^  -I 

the  31st December,  1833,  theS  ^  4  Wm.  4,  c  74,  havinff  abolished  that  species 
of  assurance  from  that  date,  and  substituted,  in  its  stead,  a  more  simple  form, 
by  deed  enrolled  in  the  Hi^h  Court  of  Chancery,  within  six  months  from  the 
ute  thereof  (c) 

It  may  be  noticed  that  a  plea  of  conveyance,  fine,  and  non-claim  is  not  mul- 
liferious,  but  a  good  plea,  the  whole  being  a  plea  of  the  same  title,  {d)  There 
is  also  in  the  b^ks,  an  instance  of  a  plea  of  a  fine  and  a  recovery,  which  was 
held  good^  probably  on  a  similar  principle,  (e) 


2.  A  common  recovery  duly  suffered,  like  a  fine,  is  a  record  of  the  Court  in 
which  it  has  been  suffered ;  and  if  it  has  been  suffered  previously  to  the  31st  of 

{q)  StoaghUm  ▼.  Onslow,  1  Freem.  Ill,  cited  dSwanat  615. 
(r)  Loid  Red.  306 ;  For.  Rom.  63.  («)  Leigh  v.  Leigh,  1  Sim.  349. 

(I)  J<rmy  v.  Beet,  1  Sim.  873. 

(»)  Stoij  T.  Lord  Windsor,  8  Atk.  632 ;  as  to  the  fonn  of  pleadlog  a  seisio,  vide  ante^ 
V.  1,  467. 

(x)  Dobaoo  V.  Laadbeater,  13  Yes.  332.       (y)  2  Vem.  190. 

(z)  1  Vea.  J.  136;  3  Bro.  C.  C.  80.  8.  C. 

(e)  Sects.  40,  41. 

{d)  DOU0  V.  Cridland,  2  Bro.  C.  C.  274.     (e)  Ro«  v.  Podsey,  Fiaeh.  Rep.  306. 
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December,  1833,  such  recovery  may  be  pleaded  in  equity,  as  well  as  at  law.  If 
the  estate,  limited  to  the  plaintiff,  or  under  which  he  claims,  is  thereby  barred,  {jg) 
Since  the  statute  3^4  Wm.  4.  c.  74,  common  recoveries  can  be  no  longer 
suffered ;  but  where  an  estate  tail  has  been  barred,  by  the  execution  of  a  deed 
executed  and  enrolled  in  the  Court  of  Chancery,  within  the  provisions  of  that 
act,  such  deed  and  enrolment  may  be  shewn  to  the  Court,  by  plea,  instead  of 
a  recovery. 

The  form  of  a  plea  of  recovery  appears  to  be  nearly  the  same  in  equity  as 
at  law  ;  in  Attorney  General  v.  Sutton^  {h)  the  suffering  of  the  recovery  appears 
to  have  been  averred  in  the  following  form :  '  that  Thomas  Sutton,  the  testator's 
nephew,  being  tenant  in  tail  by  the  will,  had  suffered  a  common  recovery,  and 
thereby  barred  the  charities. ' 


3.  The  judgment  of  a  Court  of  ordinary  jurisdiction,  is  also  a  matter  of 
record,  which  may,  in  general,  be  pleaded  in  bar  to  a  suit  in  Chancery,  pro- 
r  *1R4  1  ^^^^^^  ^"^  judgment  has  finally  determined  *the  rights  of  the  par- 
L  -^  ties,  (t)     Thus  a  judgment  of  a  Court  of  Common  Pleas  in  a  writ 

of  right,  (k)  or  a  verdict  and  judgment  entered  thereon  in  a  Court  of  Common 
Law,  have  been  held  to  be  a  good  bar  in  a  Court  of  Equity,  for  the  same  mat- 
ter. (/)  So  it  seems  that  a  plea  of  a  nonsuit,  in  an  action  of  trover,  has  been 
allowed  as  a  good  plea,  (in) 

In  Behrens  v.  PaufU  (n)  a  plea,  that  a  verdict  and  judgment  in  the  Lord 
Mayor's  Court  had  been  obtained  by  the  defendant  against  the  plaintiff  on  the 
same  matter  in  respect  of  which  relief  was  sought  by  the  bill,  was  allowed  by 
Lord  Langdale,  M.  R.,  on  the  ground  that  the  L^rd  Mayor's  Court  was  a  Covirt 
of  competent  jurisdiction  to  decide  the  case,  and,  although  the  decision  of  the 
Master  of  the  Rolls  was  afterwards  over-ruled  by  Lord  Cottenham,  in  Behrens 
v.  Sieveking^  (o)  it  was  merely  upon  the  ground  of  an  informality  in  the  plea, 
in  not  shewing  that  the  subject  matter  of  the  suit,  in  the  Lord  Mayor's  Court, 
was  the  same,  and  that  the  proceedings  were  taken  for  the  same  purpose. 

It  is  not  necessary  that  the  Court,  the  judgment  of  which  is  pleaded,  should 
be  a  Court  of  Common  Law ;  the  sentence  of  any  Court  may  be  a  proper 
defence  by  way  of  plea.  Thus,  it  seems  that  a  sentence  of  a  Court  of  Admi- 
ralty will,  if  properly  pleaded,  be  a  good  plea,  {p)  And  so  may  a  sentence  of 
an  Ecclesiastical  Court ;  (q)  upon  this  ground  it  is  that  a  will  and  probate,  even 
in  the  common  form,  in  the  proper  Ecclesiastical  Court,  which  is  in  the  nature 
of  a  sentence,  is  a  good  plea  to  a  bill  by  persons  claiming  as  next  of  kin  to  a 
person  supposed  to  have  died  intestate,  (r)  If  fraud  in  obtaining  the  will  is 
cbaiged,  that  is  not  a  sufficient  equitable  ground  to  impeach  a  probate,  for  the 

r  *185  1  P^''^^^''  "^^y  f^^f^  ^o  ^^®  ^Ecclesiastical  Court,  which  is  competent 
^  -J  to  determine  the  question  of  fraud,  {s)  unless  indeed  the  case  be 


(g)  Lord  Red.  206 ;  Attorney  General  v.  Sutton,  I  P.  Wms  754. 

m  1  P.  Wme.  754 ;  3  Bro.  P.  C.  75.         (i)  Lord  Red.  207. 

(Ar)  Bidnej  v.  Perry,  ib. 

(/)  Wilcox  ▼.  Stort,  1  Vem.  78;  Blacks.  Elliot,  Finch.  13;  Pitt  ▼.  Hill,  ib.  70;  Cor- 
nell  T.  Warren,  ib.  235;  Temple  t.  Lady  Baltingloas,  ib.  275;  WilliunB  v.  Lee^  3  Alk. 
223. 

(m)  Wilcox  ▼.  Start,  ubi  supra,'  vute  etiam  Cornell  v.  Warren,  ubi  supra, 

ffi)  1  Keen.  456.  (o)  2  M.  4t  Craig,  602. 

Ip)  Parkinson  ▼.  Lecraa,  cited  Tjd.  Red,  209. 

Iq)  Penvill  v.  Luscombe,  2  Jac  6d  W.  201. 

(r)  Jauncy  ▼.  Sealy,  1  Vern.  397 ;  Lord  Red.  209. 

(«)  Lord  Red.  ib. ;  Aicber  ▼.  Mo«ie,  2  Vern.  8;  Nelson  v.  Oldfield,  2  Vem.  76;  Attor- 
ney General  v.  Ryder»  2  Cha.  Ca.  178;  Plume  t.  Beale,  I  P.  Wms.  388 ;  SlepheaUia  v. 
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one,  in  which  the  fraud  has  not  gone  to  the  whole  will,  bat  only  to  Rome  par- 
ticolar  clause,  or  in  which  it  has  been  practised  to  obtain  the  consent  of  the  next, 
of  kin  to  the  probate,  in  which  cases  the  Court  has  laid  hold  of  these  circum- 
stances to  declare  the  executor  a  trustee  for  the  next  of  kin.  (/)  Where  there 
are  no  such  circumstances  in  the  case,  the  probate  of  the  will  is  a  clear  bar  to 
a  demand  of  personal  estate ;  (//]  and  where  a  tesiatordied  in  a  foreign  country, 
and  left  no  goods  in  any  other  country,  probate  of  his  will,  according  to  the  law 
of  that  country,  was  determined  to  be  a  sufficient  defence  against  an  adminis- 
tntor  appointed  in  England ;  (ti)  but  such  foreign  probate  will  not  do,  if  there 
are  any  goods  in  England,  for  in  that  case  the  will  must  be  proved  here.  It  is 
not,  indeed,  necessary  in  every  case,  that  the  Court  whose  sentence  is  pleaded, 
should  be  an  English  Court ;  the  sentence  of  a  foreign  Court  may  be  a  proper 
defence  by  way  of  plea,  (x)  But  the  Court  pronouncing  the  sentence  must  at 
least  have  had  full  jurisdiction  to  determine  the  rights  of  the  parties,  (y)  Indeed 
the  last  requisite  is  necessary  in  all  pleas  of  this  nature  ^  it  is  also  nooessary^ 
that  the  sentence  pleaded  should  be  final,  and  not  an  interlocutory  proceeding,  (z) 

Although  a  final  judgment  of  a  Court  of  competent  jurisdiction,  whether  in 
this  or  any  other  country,  will,  as  we  have  seen,  operate  as  a  bar  to  a  claim  for 
the  same  matter  in  a  Court  of  Equity,  yet  if,  from  an}'  circumstance,  such  as 
fraud,  mistake,  or  surprise,  it  is  against  conscience  that  the  defend-  p  ^_^  -, 
ant  'should  avail  himself  of  such  a  bar,  a  Court  of  Equity  will  ^  -^ 

mterfere  to  set  it  aside,  {a)  Where,  however,  a  bill  for  that  purpose  is  filed, 
the  defendant  may  plead  the  judgment  in  bar,  negativing  by  averments,  and 
denying  by  answer,  the  equitable  circumstances  alleged  in  the  bill,  upon  which 
the  jndgment  is  sought  to  be  impeached. 

It  is  to  be  observed,  that  where  a  bill  itself  states  a  sentence  of  another  Court, 
without  alleging  any  equitable  matter  to  avoid  it;  a  plea  of  that  sentence  will 
not  hold,  because  it  brings  forward  no  new  matter,  and  the  defendant  ought  to 
have  demuned,  (c)  and  upon  this  ground  it  appears  to  be  the  opinion  of  Lord 
Redesdale,  that  where  a  bill  was  filed,  by  an  executor,  who  had  assented  to  a 
specific  bequest,  to  set  aside  a  verdict  and  judgment  in  trover,  obtained  by  the 
specific  legatee,  on  the  ground  that  trover  would  not  lie  for  a  legacy  and  that  the 
damages  given  by  the  jury  were  excessive,  and  the  defendant  pleaded  the  ver- 
diet  and  judgment  in  bar,  the  defence  ought  to  have  been  by  demurrer  as  there 
was  no  chaige  in  the  bill,  requiring  averment  in  support  of  bill,  (d)  upon  the 
same  principle  where  the  probate  of  a  will  is  impeached  on  the  ground  of  fraud 
used  in  obtaining  it,  the  defence  should  be  by  demurrer,  because  as  fraud  is  not 
a  sufficient  equitable  ground  to  impeach  the  probate,  (p)  the  mere  setting  up  of 
the  probate,  which  appears  upon  the  bill,  is  not  a  sufficient  averment  of  a  new 
fact  to  support  a  plea. 


Otrdlner,  3.  P.  Wins.  287 ;  Beniiet  v.  Yade,  2  A  Ik.  324  ;  Kerrick  v.  Dransby,  7  Bro.  P. 
C.  437;  Meadows  ▼.  Dacbess  of  Kingston,  Amb.  756;  Griffiths  v.  Hsmilton,  12  Yes.  298. 

(i)  Lord  Red.  300 ;  Darnesley  ▼.  Powel,  I  Yes.  284  ;  Marriot  v.  Marriot,  1  Stran.  606 ; 
Mtsdows  V.  Docbea  of  Kingston,  Amb.  763,  3. 

(//)  Loni  R«d.  310.  (u)  Jtoncy  ▼.  Soslcy,  1  Yem.  397. 

(x)  Lord  Red.  308 ;  Newlsnd  ▼.  Horsemao,  1  Yem.  21 ;  3  Ch.  Cs.  74.  8.  G. ;  Bor- 
nms  r.  Jsmereau,  8el.  Cs.  id  Chs.  69,  1  Dick.  48,  8.  C. ;  Gag«  v.  Dulkeley,  3  Atk.  315 ; 
White  V.  Hsll,  13  Yes.  831. 

(y)  Gtge  T.  Bolkeley,  uid  tupra, 

(z)  Ssmudt  V.  ForUdo.  8  Bro.  C.  C.  70,  71. 

(a)  As  to  tbe  circoinstsDcet  which  will  be  sufficient  to  impeech  a  verdict  tnd  judgment  in 
•qaity,  vide  Willitms  v.  Lee,  8  Atk.  333 ;  Lord  Red.  308  ;  Sarnuda  v.  Furtatlo,  8  Bro.  0. 
C.  73.  If  no  such  eqaitabk)  circumstancss  are  alleged  in  the  bill,  the  defendant  may  demur. 
LoidSed.  208. 

(e)  WUIiams  v.  Lee,  8  Atk.  383.  (d)  Lofd  Red.  808. 

(€)  Supn^  184. 
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Pleas  in  bar  of  matter  in  pais  only  are,  principally,  1,  of  a  stated  account  $ 
2,  of  a  release ^  3,  of  an  award;  4,  of  an  agreement |  5,  of  a  title,  founded^ 
either  on  adverse  possession,  or  on  a  will,  or  conveyance,  or  other  instrumeol 
affecting  the  right  of  the  parties ;  6,  of  a  purchase  for  valuable  consideration 
without  notice  of  the  plaintiff's  title. 

r  *\S7  1  l*  A.  plea  of  a  stated  account,  is  a  good  bar  to  a  bill  for  an  *ac- 
L-  ^  J  count, .r/*)  for  there  is  no  rule  more  strictly  adhered  to  in  this  Courts 
than  that  when  a  defendant  sets  forth  a  stated  account,  he  shall  not  be  obliged  to 
go  upon  a  general  one,  because  very  oflen  the  opening  of  a  stated,  account  would 
unravel  a  perplexed  affair  which  might  otherwise  remain  in  the  dark,  {g) 

In  order  to  support  a  plea  of  a  stated  account,  it  must  be  shewn  to  have  been 
final ;  (A)  it  is  not  sufficient  to  allege  that  there  has  been  a  dividend  made  be- 
tween  the  parties,  which  implied  a  settlement;  for  a  dividend  may  be  made 
upon  a  supposition  that  the  estate  will  amount  to  so  much,  but  may  be  still 
subject  to  an  account  being  stated  afterwards.  A  man  who  pleads  a  stated 
account  must  shew  it  was  in  writing,  and  likewise  the  balance  in  writing,  or 
at  least  set  forth  what  the  balance  was.  (i)  It  does  not,  however,  seem  to  be 
necessary  to  aver,  that  the  account  was  settled  between  the  parties  upon  a 
minute  investigation  of  items, — a  general  agreement  or  composition  will  be 
sufficient ;  {k)  nor  will  the  circumstance  of  the  account  appearing  to  have  been 
settled,  errors  excited,  be  a  sufficient  ground  to  open  a  settled  account,  unless 
specific  errors  are  pointed  out  in  the  bill.  (/) 

It  may  be  observed,  that  a  stated  account  will  not  operate  as  a  bar  to  a  discov- 
eiy,  where  the  plaintiff*  is  entitled  to  such  discovery,  not  for  the  purpose  of  any 
proceeding  between  him  and  the  defendant,  but  to  enable  him  to  protect  hims^ 
from  claims  by  other  people;  therefore,  where  a  bill  sought  from  a  trustee  for 
sale  a  discovery  of  the  estates  sold,  and  of  the  amount  of  the  debts,  chai)ges, 
Sic^f  to  be  paid  out  of  the  produce  and  sums  of  money  received  from  the  sale, 
&c.f  and  also  of  the  vouchers  relating  to  his  receipts  and  payments;  and  the 
trustee  pleaded  a  stated  account  between  him  and  the  cestui  que  trusty  under 
r  *188  1  ^^^™  ^^®  plaintiff*  claimed,  the  plea  was  over-ruled  *by  Lord  El* 
■-  -J  don,  because  the  plaintiff*  had  a  right  to  the  information  required, 

for  the  purpose  of  enabling  him  to  ascertain  what  estates  had  been  sold,  and  to 
protect  himself,  by  means  of  the  vouchers,  from  being  obliged  to  pay  the  debts 
over  again.  His  Lordship,  however,  appeared  to  think,  that  if  the  fact  was, 
that  an  account  had  been  rendered  satisfying  all  these  inquiries,  dec,  and  the 
plea  had  contained  proper  averments  to  that  effisct,  it  would  have  held,  (m) 

It  may  be  remarked,  in  this  place,  that  a  general  release  of  all  demands,  not 
tinder  seal,  may  be  pleaded  as  a  stated  account,  (n) 

It  is  not  essential,  in  order  to  the  validity  of  a  stated  account  as  a  bar,  that 
it  should  have  been  signed  by  the  parties ;  it  will  be  sufficient  if  an  account 
has  been  delivered  and  acquiesced  in  for  a  considerable  length  of  time ;  thus, 
where  there  have  been  mutual  dealings  between  a  merchant  in  England,  and  a 
merchant  beyond  sea,  and  an  account  is  transmitted  by  one  to  the  other,  if  the 
person  to  whom  it  is  sent  keeps  it  by  him  for  any  length  of  time  without 
making  any  objection,  it  will  bind  him  and  prevent  him  opening  the  account 


(/)  Lord  Red.  210 ;  Bawwm  v.  Dawson,  1  Atk.  1. 
(e)  Sanmer  v.  l*horpe»  2  Atk.  1 ;  Coop.  £q.  PI.  277. 
(a)  DaiK-flon  v.  Dawson^  uhi  supra,  (t)  Bark  v.  Brown,  2  Atk.  890. 

(k)  SeweU  T.  Bridge,  1  Vee.  207. 

(/)  Ante,  V.  1,  480;  Taylor  v.  Haylio,  2  Bro.  C.  C.  310;  1  Cox,  475,  8.  C. ;  John- 
son v.  CuTtifl,  8  Bro.  C.  C.  266. 

(m)  Claike  T.Eari  of  Onnonde,  Jacob,  116.    (n)  For.  Rom.  57. 
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afterwards,  (o)  The  mere  delivery  of  an  account,  however,  will  not  constitute 
a  stated  account,  without  some  evidence  of  acquiescence  which  may  afford 
sufficient  legal  presumption  of  a  settlement  {p)  It  has  been  said,  that  among 
merchants  it  is  looked  upon  as  an  allowance  of  an  account  current,  if  the  mer- 
chant who  receives  it  does  not  object  to  it  in  a  second  or  a  third  post  {q)  But 
in  Tackle  v.  Shorty  (r)  Lord  Hardwicke  said,  that  if  one  merchant  sends  an 
account  to  another  in  a  different  country,  on  which  a  balance  is  made  due  to 
himself,  and  the  other  keeps  it  by  him  about  two  years  without  objection,  the 
mle  of  this  Court,  as  well  as  of  merchants,  is,  that  it  is  considered  as  a  stated 
account  (s) 

A  defenaant  pleading  a  stated  account,  must,  whether  error  or  p  kiog  n 
'fraud  be  chained  or  not,  aver  that  the  stated  account  is  just  and  ^  J 

trae  to  the  best  of  his  knowledge  and  belief;  {t)  but  it  is  not  necessary  that  the 
account  should  be  annexed  by  way  of  schedule,  for  the  plea  is  sufficient,  in 
ease  it  be  a  fair  account  between  the  parties  $  but  where  a  bill  impeaches  the 
account,  and  alleges  that  the  plaintiff  has  no  counterpart  of  it,  and  prays  that 
it  may  be  set  forth,  the  defendant  must  annex  a  copy  of  the  account  to  his 
answer,  by  way  of  schedule,  so  that  if  there  are  errors  upon  the  face  of  it,  the 
plaintiff  may  have  an  opportunity  of  pointing  them  out  (u) 

The  delivery  up  of  vouchers  is  an  affirmation  that  the  account  between  the 
parties  was  a  stated  one ;  and  where  such  a  transaction  has  taken  place,  it 
should  be  averred  in  the  plea,  {x) 

It  has  been  before  stated,  that  the  effect  of  pleading  a  stated  account  to  a 
mere  bill  for  an  account,  is  to  compel  the  plaintiff  to  amend  his  bill,  and  to 
charge  either  fraud  or  particular  errors,  (y)  it  remains  only  to  observe,  that  if 
specific  errors  or  fraud  are  charged  in  the  bill  for  the  purpose  of  impeaching 
the  account,  they  must  be  denied  by  averments  in  the  plea,  as  well  as  by 
answer  in  support  of  the  plea,  (z)  i 

It  may  be  observed  here,  that  when  fraud  is  proved  to  have  taken  place  in        / 
a  settlement  of  account,  it  will  be  a  sufficient  ground  to  open  the  whole  ac-        ' 
count ;  (a)  and  this  has  been  done  by  the  Court,  though  the  account  had  been 
settled  for  twenty-three  years,  and  the  partv  who  was  guilty  of  the  fraud  was 
dead,  {b) 

Upon  the  same  principle,  where  an  account  has  been  settled  between  an 
attorney  and  his  client,  and  it  appears  upon  the  face  of  the  account  that  the 
attorney  has  not  given  that  credit  and  produced  to  his  client  that  state  of  his 
a&irs,  which  he  was  entitled  to  have,  the  Court  will  not  permit  such  an  account 
to  stand  :  (c)  the  same  rule  will  apply  to  cases  of  accounts  ^settled  r-  pigA  n 
between  principal  and  agent  {d)    Thd  case«  however,  is  differeut,  ^  -1 

where  errors  or  mistakes  only  are  shewn  to  exist  in  the  account ;  for  there  the 
account  will  not  be  opened,  but  the  party  will  be  permitted  merely  to  surcharge 
*  and  falsify  it  (e)     This  is  an  important  distinction,  because,  where  an  account 

(o)  WUlis  T.  Jeroegan,  3  Atk.  252.  (p)  Irvine  v.  Young,  1  8.  6d  8.  333. 

(y)  Sherman  v.  Shemuui,  2  Vem.  276.         (r)  2  Yes.  239. 
(•)  Tickel  T.  Short,  2  Yes.  239.  (0  Anon.  3  Atk.  70. 

(u)  Hukkey  v.  SimpMn,  3  Atk.  303. 
(z)  Lord  Red.  211 ;  Willis  v.  Jemegan,  2  Atk.  252. 
(^)  Anie^  vol  1,  481. 

(2)  Lord  Red.  211;  Pbelpe  v.  Sproule,  1  M.  &  K.  231. 
(a)  Yemon  v.  Yawdry,  2  Atk.  119.  (6)  Ibid, 

(e)  Matthews  v.  WaUwyn,  4  Yes.  126. 

((0  Beaamont  v.  Boultbee,  5  Yes.  485,  7  Yes.  599,  8.  C,  11  Yes.  858,  8.  C. 
(e)  Yemon  ▼.  Yawdiy,  2  Atk.  119.     In  the  case  of  transactions  between  trustee  and 
etttmi  que  iruat^  or  guardian  and  ward,  (Brownell  v.  Brownell,  2  Bro.  C.  G.  62,)  or  be- 
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is  opened^  the  whole  of  it  may  be  unravelled,  and  the  parties  wiU  not  be  bonnd 
by  deductions  agreed  upon  between  them  on  taking  the  former  account;  (/)  but 
where  a  party  has  liberty  to  surcharge  and  falsify,  the  onus  probandi  is  always 
on  the  party  having  the  liberty ;  for  the  Court  takes  it  as  a  stated  account  and 
establishes  it:  but  if  the  party  can  shew  an  omission  for  which  there  ought  to 
be  credit,  it  will  be  added,  (which  is  a  surcharge^)  or  if  any  wrong  charge  is 
inserted,  it  will  be  deducted,  (which  is  dL  falsificattoTL)  This,  however,  must 
be  done  by  proof  on  his  side,  (g) 

It  is  to  be  noticed  here,  that  although  a  party  seeking  to  open  a  settled 
account,  must  specify  the  errors  he  insists  upon,  {h)  it  is  not  necessary  that 
he  should,  at  the  hearing,  prove  all  the  errors  specined  in  his  bill,  (t)  If  he 
proves  some  of  them,  he  entitles  himself  to  a  decree,  giving  him  liberty  to 
surcharge  and  falsify,  (k)  which  he  may  do  in  the  manner  above  suggested. 

It  is  to  be  remarked,  nowever,  that  although  an  admission  by  the  defendant 
in  the  answer  accompanying  his  plea,  of  an  error  in  the  stated  account,  may 
be  sufficient  evidence  to  induce  the  Court  to  open  the  account,  the  mere  cir> 
cumstance  that  the  defendant,  af\er  the  account  was  settled,  confessed  that  there 
was  an  error  in  the  account,  and  before  suit  corrected  it  and  paid  over  the 
amount,  is  not  a  ground  upon  which  the  Court  will  make  such  a  decree.  (/) 
r  *101  1  *^^  is  to  be  observed,  that  where  parties  are  thus  at  liberty  to 
L  -J  surcharge  and  falsify,  they  are  not  confined  to  mere  errors  of /acf, 

but  they  may  take  advantage  of  errors  in  law ;  (m)  and  where  one  party  is  allowed 
to  surchaige  and  falsify,  the  other  may  do  so  too.  (n) 


2.  If  the  plaintiff,  or  a  person  under  whom  he  claims,  has  released  the  sub* 
jeot  of  his  demands,  the  defendant  may  plead  the  release  in  bar  of  the  bill ;  (o) 
and  this  will  apply  to  a  bill  praying  that  the  release  may  be  set  aside,  (o) 

A  release,  however,  to  be  an  effectual  bar  to  an  account,  must  be  under  seal, 
otherwise  it  must  be  pleaded  as  a  stated  account  only,  (q)  But  although  it  is 
necessary  that  a  release,  when  insisted  upon  as  such,  should  have  been  sealed  ai»l 
delivered,  there  is  no  authority  for  saying  that  it  must  have  been  signed,  (r) 
It  seems  that  where  a  person  in  execution  on  a  judgment  has  been  discharged 
by  his  creditors'  express  order,  such  dischaige  being  a  release  of  the  debt,  may 
be  pleaded  in  bar  to  a  bill  to  have  satisfaction  of  the  judgment,  (s) 

In  a  plea  of  release,  the  defendant  must  set  out  the  consideration  upon  whtdi 
it  was  made;  (/)  for  every  release  must  be  founded  on  some  consideration, 
otherwise,  (as  Lord  Chief  Baron  Gilbert  says,)  fraud  must  be  presumed,  (u) 
A  plea  of  a  release,  therefore,  cannot  extend  to  a  discovery  of  the  consideration  ; 
and  if  that  is  impetiched  by  the  bill,  the  plea  must  be  assisted  by  averments 


h 


tween  iolicitoT  and  client,  (Matthews  v.  Wallwyn,  4  Yea.  1S5,)  the  Court  allowa  a  greater 
latitude. 

/)  Osborne  ▼.  WiUiams,  18  Yes.  379,  383. 

[f)  Pit  V.  Cbolmondeley,  3  Yes.  666.  (A)  Ante^  toI.  1,  461. 

(i)  Anon.  3  Freem.  62 ;  Chambers  v.  Goldwui,  5  Yes.  834 ;  Dawson  ▼.  Dawson,  1 
Atk.  1 ;  Drew  v.  Power,  1  Sch.  6o  Lef.  193. 

(k)  Twogood  ▼.  Swanston,  6  Yes.  486.        (/)  Davif  y,  Sparling,  1  R.  4t  M.  64^ 

(m)  Roberts  v.  Kuffin,  2  Atk.  112.  (/i)  1  Mad.  Trea.  on  Eq.  144. 

(o)  Lord  Red.  212;  Bower  ▼.  Swadlin,  1  Atk.  394 ;  Taunton  t.  Pepler,  Mad.  4c  Geld. 
166;  Clarke  ▼.  Earl  of  Ormonde,  Jacob,  116;  Roche  v.  Morgell,  3  Sch.  6c  Lef.  731. 

(p)  Lord  Red.  312.  (g)  Lord  Red.  813;  For.  Rom.  67. 

(r)  Taunton  ▼.  Pepler,  ubi  tupr, 

(#)  Beames  on  Pleas,  331;  Beatniff  ▼.  Gardiner,  3  Eq.  Ca.  Ab.  73. 

(0  Lord  Red.  313;  For.  Rom.  67.  (u)  Roche  ▼.  Morgali,  3  Sch.  dc  Lef.  7Sa. 
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covering  the  ground  npon  which  the  consideration  is  so  impeached ;  (x)  there- 
fore, where  there  was  a  bill  for  an  account  and  a  discovery  of  dealings  between 
the  parties,  to  which  a  release  was  pleaded,  and  it  appeared  that  ^  ^^^^  -^ 
*the  release  was  founded  on  an  account  of  those  dealings  made  up,  ^  J 

Lord  Hardwicke  held  it  to  be  bad,  because  it  extended  to  a  discovery  of  those 
dealings,  and  of  the  account  so  made  up.  [y)    ■ 


3.  An  award  may  be  pleaded  in  bar  to  a  bill,  which,  seeks  to  disturb  the 
matter  submitted  to  arbitration,  {z)  It  may  likewise  be  pleaded  to  a  bill  to  set 
aside  the  award  and  open  the  account }  (a)  and  it  is  not  only  a  good  defence  to 
the  merits  of  the  case,  but  likewise  to  the  discovery  sought  by  the  bill,  (b) 

Some  discussion  has  arisen  upon  the  question,  whether  an  award,  made 
under  an  agreement,  entered  into  after  the  bill  has  been  filed,  to  refer  the  mat- 
ter of  the  suit  to  arbitration,  can  be  set  up  in  bar  to  the  bill  by  plea  put  in,  in 
the  nature  of  a  plea  puia  darrien  continuance  at  law.  The  point  was  much 
considered  by  Lord  Eldon,  in  Rotoe  v,  Wood^  (c)  and  his  opinion  appears  to 
ha?e  been  eventually  adverse  to  such  a  form  of  proceeding,  the  effect  of  which 
he  considered  might  have  been  much  more  effectually  obtained  by  a  motion  to 
stay  proceedings  in  the  cause.  In  Drydm  v.  Eobtnaon^  {d)  the  question  was 
again  raised,  and  although,  in  the  maiginal  note,  it  is  stated  as  the  opinion  of 
the  Coort,  that  an  award  made  under  such  circumstances  may  be  pleaded,  yet, 
upon  reference  to  the  case,  it  will  be  found  that  no  such  decision  was  come  to, 
toe  Court  having  been  of  opinion  that  the  plea  was  bad  upon  another  ground ; 
•0  that  Dryden  v.  Bobinson  can  hardly  be  considered  as  an  authority,  especi- 
ally in  the  face  of  the  decision  in  Bowe  v.  Wood^  (e)  confirmed  as  it  was  by 
the  House  of  Lords  upon  appeal. 

It  is  to  be  observed,  that  although  an  award  duly  made,  will  be  a  good  plea 
in  bar  to  a  bill  for  the  matters  concluded  *by  it,  a  covenant  or  p  «ig3  i 
agreement  to  refer  disputes  to  arbitrators,  as  it  cannot  be  made  ^  ^ 

the  subject  of  a  bill  for  a  specific  performance,  {g)  so  neither  can  it  be  pleaded 
m  bar  to  a  bill  brought  in  ^^nsequence  of  such  differences,  {k)  This  seems 
to  be  now  the  established  rule  of  the  Court,  as  recognized  in  a  variety  of  cases, 
by  which  Halfhide  v.  Fenning^  (t)  the  only  case  where  a  contrary  doctrine 
appears  to  have  prevailed,  has  been  over-ruled,  (k) 

u  the  bill  impeach  the  award  upon  grounds  of  fraud,  corruption,  or  mis- 
take, those  charges  must  be  denied  both  by  averments  in  the  plea,  and  by 
answer  in  support  of  it;  and  every  other  matter  stated  in  the  bill  as  a  ground 
for  impeaching  the  award,  must  be  denied  in  the  same  manner.  (/} 

We  have  already  had  occasion  to  observe,  that  arbitrators  may  be  made 
parties  to  a  bill  to  set  aside  an  award  which  is  impeached  on  the  ground  of  gross 
misconduct  on  their  parts.     In  such  case  they  may  plead  the  award  in  bar  of 

(x)  Lord  Red.  213. 

(y)  Salkeld  ▼.  Sdence,  S  Yes.  107,  8;  Roche  ▼.  Morgell,  3  8cfa.  6c  Lef.  781. 

(z)  Tittenson  t.  Peat,  3  Atk.  639;  Farrington  v.  Chute,  1  Vem.  73. 

(a)  hatd  Red.  811. 

(b)  Loid  Red.  311 ;  Tittenson  ▼.  Peat,  ubi  aupra, 
(t)  1  Jac.  A;  W.  315;  2  Btigfa's  P.  C.  505. 

ii)  38.  dc8.529.  (f)  Vbimtpra, 

is)  Price  ▼.  WUliama,  cited  6  Yea.  818.     (A)  WeUingion  ▼.  Maddntoah,  3  Atk.  670. 
(0  3  Bio.  C.  C.  336. 

{k)  MitcheU  v.  Harris,  4  Bro.  C.  0.  811;  3  Yes.  jon.  139,  136,  S.  C;  Satterley  v. 
Bobinson,  dted  4  Bro.  C.  C.  316,  noiia;  Street  ▼.  Rigby,  6  Yes.  816,  Lord  Red.  315. 
(/)  Lord  Red.  311 ;  Coop.  Eq.  PL  380;  Beames  on  PI.  331;  ante  p.  113. 
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all  that  part  of  the  bill  which  seeks  a  discovery  of  their  motives  in  making  the 
award ;  but  they  must,  if  chai^d  with  corruption  or  partiality,  support  the  plea 
by  averments  and  answer,  denying  such  chains,  and  shewing  themselves  incor- 
rupt and  impartial,  (m) 


4.  It  has  been  stated  above,  that  an  agreement  or  covenant  to  refer  matten 
in  dispute  to  arbitrators  cannot  be  pleaded  in  bar  to  a  bill,  unless  there  has  beea 
an  arbitration  and  award  consequent  upon  it ;  the  reason  of  this  is,  that  such  an 
agreement  is  executory,  and  an  executory  agreement  is  a  cause  of  action  only, 
and  cannot  be  pleaded  in  bar  to  another  cause  of  action,  (n)  Where  an  agree- 
ment is  final,  and  settles  the  whole  matter,  the  case  is  diflerent;  therefore, 
r  *104.  *1  ^^^^^  ^^  administratrix,  who  was  a  defendant  to  a  bill  for  an 
I-  J  account  and  distribution,  *pleaded  an  inventory  duly  taken  and 

approved,  and  an  agreement  founded  thereon,  the  plea  was  allowed,  (o)  It  is 
to  be  observed,  that  an  agreement  to  put  an  end  to  a  suit  must  not  be  final  only 
as  between  the  parties  to  the  bill  to  which  it  is  pleaded,  but  it  must  be  final  as 
to  all  the  parties  to  the  suit  compounded  by  it;  if,  therefore,  an  agreement  be 
made  subsequent  to  the  filing  of  a  bill  between  the  parties  to  the  suit  and  other 
parties,  for  the  purpose  of  putting  an  end  to  the  proceedings  in  the  suit,  and  for 
other  purposes,  it  cannot  be  pleaded  in  bar  to  the  bill  by  one  of  the  parties  only. 
At  all  events,  if  it  is  so  pleaded,  it  must  contain  averments  that  all  the  condi- 
tions of  the  agreement  have  been  performed,  or  from  circumstances  could  not 
be  performed,  and  that  the  other  "parties  not  joining  in  the  plea  are  ready  to 
perform  the  agreement ;  indeed  all  the  circumstances  by  which  such  an  agree- 
ment is  affected,  should  be  noticed  in  the  averments,  (p) 

Where  an  agreement  of  this  sort,  which  has  been  entered  into  for  the  pur- 
pose of  putting  an  end  to  a  suit,  contains  a  great  many  stipulations  and  clauses 
which  are  executory,  it  can  scarcely  be  considered  as  a  fit  subject  for  a  plea, 
the  object  of  which  is  to  reduce  the  subject  matter  of  litigation  to  a  single  point, 
and  to  avoid  the  expense  which  would  be  incurred  by  entering  into  all  the  sub- 
ject matter  of  the  dispute  |  the  proper  course  under  such  circumstances  would 
be  for  the  party  insisting  upon  the  agreement  to  file  a  supplemental  bill  for  die 
purpose  of  enforcing  it,  including  all  the  parties,  and  all  the  subjects  of  the 
agreement,  {q) 


6.  If  the  defendant's  title  be  paramount  to  the  plaintiff's,  he  may  plead  it  in 
bar.  (r)  A  plea  of  this  nature  is  called  a  plea  of  title,  and  a  title  so  pleaded 
r  •IQ5  1  ^'^^'  generally  speaking,  be  founded  either,  1,—  on  a  long  peucea- 
L  JVO  J  ^1^  possession  by  the  *defendant,  and  those  under  whom  he  claims; 
2dly,  on  a  will  j  or,  3dly,  on  a  conveyance,  (s) 

1.  As,  at  law,  length  of  time  raises  a  presumption  against  claims  otherwise 
most  deariy  made  oat,  so,  in  equity,  a  long  and  peaceable  possession  may  be 
pleaded  in  bar  to  the  relief.     Thus  an  undisturbed  possession  of  sixty  yean  or 


(m)  Ante,  ▼.  1,  396.  (n)  Wood  ▼.  Rowe,  2  Bligfa,  P.  C.  595. 

(o)  Codling  ▼.  Pntt,  1  Ym.  401 ;  tfide  Belt^s  8ap.  to  Yes.  179. 

Ip)  Wood  ▼.  Rowe,  2  Bligh.  P.  C.  S95. 

}q)  Ibid,  and  vide  Rowe  ▼.  Wood,  1  Jac.  and  W.  816,  8.  C. 

(r)  Prtc.  Reg.  828.  («}  Beamea  on  PL  247. 
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more,  was  long  ago  held  to  be  a  good  subject  of  plea,  (t)  And  it  .appears  to  be 
settled,  that  where  there  has  been  adverse  possession  not  accounted  for  by  some 
disability,  such  as  coverture,  or  infancy,  a  Court  of  Equity  will  not  interfere,  (ti) 

When  a  tide  is  so  stated  in  a  bill,  diat  there  appears  to  have  been  a  posses- 
sion adverse  to  it  of  above  twenty  years,  without  any  allegation  of  disability, 
the  defendant  may  demur ;  (x)  but,  where  the  title  is  not  so  stated,  the  defend- 
ant must  plead  the  facts  necessary  to  shew  the  existence  of  the  adverse  posses- 
sion. And  it  is  to  be  remarked,  that  a  mere  general  allegation  in  the  bill,  that 
there  have  been  disabilities  arising  from  infancy  or  coverture,  will  not  be  suffi- 
cient to  invalidate  such  a  plea. 

Thus,  where  a  bill  was  filed  setting  up  an  old  mortgage,  and  stating  an  ac- 
count settled,  and  that,  owing  to  infancy,  coverture,  or  other  disabilities,  the 
Dlaintiff  could  not  proceed ;  and  the  defendant,  as  to  all  the  relief  and  all  the 
oiscovery  prayed,  except  as  to  whether  he  was  not  in  possession,  and  how  long 
lie  and  those  under  whom  he  claimed  had  been  in  possession,  &c.,  (which  he 
answered)  pleaded  a  possession  of  forty  years  without  account  or  admission  of 
any  debt,  the  plea  was  allowed ;  Lord  Jjoughborouffh  observing  that  it  was  a 
eoroplete  answer  to  the  demand,  and  that  infancy  and  coverture  would  avail  the 
plaintiff;  it  was  not  enough  to  say,  generally,  that  there  had  been  infancies  and 
covertures,  for  it  was  so  vague  an  allegation,  that  no  issue  could  be  taken  upon  it 

It  is  to  be  noticed,  that,  in  a  plea  of  adverse  possession,  if  the  possession  is 
derivative,  and  has  not,  during  the  whole  *time  covered  by  the  plea,  r-  ^.g^  -. 
been  in  the  defendant  himself,  the  plea  must  shew  in  whom  the  ^  -^ 

possession  was,  at  the  time  when  the  plea  first  sets  it  up,  and  how  the  defend- 
ant deduces  his  possession  from  such  person ;  and  if  the  adverse  possession  is 
to  be  inferred  from  circumstances  which  do  not  appear  upon  the  bill,  the  defend- 
ant must  state  clearly,  upon  the  face  of  his  plea,  the  circumstances  on  which  he 
means  to  rely  as  constituting  the  adverse  possession.     This  appears  from  Hard- 
man  V.  EUamtMj  {z)  which  has  been  before  noticed.     In  that  case  a  bill  was 
filed  by  a  person,  claiming  as  heir-at-law  of  ^  a  testator,  for  an  account  and  for 
the  possession  of  a  moiety  of  an  estate,  which  moiety  had  been  devised  by  the 
will  to  certain  uses,  all  of  which  had  expired  or  become  extinct,  except  a  term 
of  ninety-nine  years,  created  by  the  vill  for  the  purpose  of  enabling  the  succes- 
sive tenants  for  life  to  make  jointures  for  their  wives,  and  provision  for  their 
children,  and  it  alleged  that  the  trustees  of  the  term,  (one  of  whom  claimed  the 
other  moiety  of  the  estate  by  a  distinct  title)  had  entered  into  possession  of  the 
moiety  devised,  by  virtue  of  the  term,  and  that  they  or  the  representative  of  the 
survivor  had  continued  in  such  possession  until  some  time  after  the  year  1815, 
when  the  defendant,  pretending  that  he  had  become  entitled  to  the  moiety  of  the 
estate  not  devised  by  the  will,  entered  into  the  possession  of  the  estate,  and 
was  allowed  by  the  representative  of  the  surviving  trustee  to  receive  the  rents  of 
the  whole ;  but  that  he  accounted  with  such  representative  for  a  moiety  of  such 
rents  till  some  time  after  the  year  1815,  since  which  time  he  had  retained  the 
whole  to  his  own  use.     To  this  bill  the  defendant  put  in  a  plea,  the  substance 
of  which  was,  that  the  last  tenant  for  life  under  the  will  had  died  in  March, 
1759,  and  that  the  title,  if  any,  of  the  plaintifiT,  or  of  the  party  through  whom 
he  claimed  the  moiety  in  question,  had  accrued  on  the  death  of  such  tenant  for 
life,  and  thai  the  possession  of  sucli  moiety,  and  the  receipt  of  the  rents  thereof, 
bad  ever  since  been  adverse  to  the  plaintiff  and  the  person  through  whom  he 
claimed ;  but  the  Vice  Chancellor,  Sir  J.  Leach,  over-ruled  the  plea,  because  it 

(/)  Prac.  Reg.  32i. 

(tt)  Chobnondeley  v.  Clinton,  1  T.  &  R.  107. 

(x)  lUd.  (y)  Blewitt  ▼.  Thomas,  2  Yes.  J.  669. 

(c)  2  M.  &  K.  782,  anU^  p.  122,  127. 
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r  *107  1  ^^^  °^^  ^^^  *'^^  circumstances  upon  which  the  defendant  relied  to 
L  -^  shew  that  the  possession  of  himself  or  of  those  under  whom  he 

claimed,  were  adverse  to  the  plaintiff's  tide.  His  Honour's  judgment  in  this 
case,  was  afterwards  affirmed  by  Lord  Brougham  upon  appeal  {z) 

The  Vice  Chancellor  was  also  of  opinion,  in  the  above  case,  that  the  plea 
was  bad,  because  it  was  not  accompanied  by  an  answer  to  an  allegation  in  the 
bill,  that  the  defendant  had  in  his  possession  deeds  and  other  documents  shew- 
ing the  tmth  of  the  matters  stated  and  chaiged.  (a) 

%  A  will  may  also  be  pleaded  in  bar  to  a  bill  brought,  on  a  ground  of  eqaity, 
by  an  heir-at-law  against  a  devisee,  to  turn  the  devisee  out  of  possession. 
Thus,  where  a  bill  was  brought  to  set  aside  a  will  for  fraud,  and  likewise  for  a 
receiver,  on  a  suggestion  that  the  testator  was  rendered  incapable  of  making  it, 
by  being  perpetually  in  liquor,  and  particularly  when  he  executed  the  w31 ;  and 
the  defendant  pleaded  the  will,  and  that  it  was  duly  executed  ;  Lord  Hardwicke 
allowed  the  plea  so  far  as  it  applied  to  that  part  of  the  bill  which  sought  to  set 
the  will  aside,  ^^  because  you  cannot,  in  this  Court,  set  aside  a  will  for  fraud,** 
but  he  would  not  allow  it  as  to  the  receiver ;  for  he  would  not  tie  up  the  hands 
of  the  Court,  in  case  it  should  be  necessary,  in  the  progress  of  the  suit  at  law, 
to  have  a  receiver  appointed,  {b) 

9.  In  like  manner,  upon  a  oill  filed  by  an  heir  against  a  person  claiming 
nnder  a  conveyance  from  the  ancestor,  the  defendant  may  plead  the  conveyance 
in  bar  of  the  suit ;  (c)  and  so  where  a  bill  was  filed  by  persons  claiming  under 
a  will,  to  set  aside  a  conveyance  made  by  the  testator,  on  the  ground  of  fraud, 
and  the  defendant  pleaded  a  conveyance  by  the  testator,  before  the  date  of  his 
will,  of  the  estate  which  the  plaintiff  claimed,  the  plea  was  allowed,  (d) 

It  is  to  be  observed,  that  in  all  pleas  6f  title,  whether  derived  under  a  will  or 
a  deed,  if  the  defendant  is  not  the  person  taking  immediately  tinder  the  will  or 
deed,  but  derives  his  title  through  others,  the  tide  of  the  defendant  must  be 
r  *108  1  deduced  *from  the  person  immediately  taking  by  proper  averments 
*-  -'in  the  plea.     And  in  all  cases  it  is  necessary,  whether  the  title  be 

derived  from  adverse  possession,  or  from  a  will  or  conveyance,  to  shew  that  it 
had  a  commencement  anterior  to  that  of  the  plaintiflT's  tide  as  shewn  by  the  bill; 
a  tide  posterior  to  that  of  the  plaintiff  will  not  avail  as  a  plea,  unless  it  be  some 
way  connected  with  the  plaintiff's  tide :  thus  where  a  bill  was  filed  by  one 
claiming;  either  as  heir  ex  parte  matema  of  the  person  last  seized,  or  as  a 
remainder-man  under  the  limitations  of  a  prior  setUement,  charging  that  the 
person  last  seized  had  only  a  life  interest  in  the  property,  and  that  it  would  so 
appear  if  the  contents  of  a  certain  deed,  executed  in  1730,  and  within  the 
power  of  the  defendant,  were  set  forth ;  and  the  defendant  pleaded  that,  in  the 
year  1796,  the  person  last  seized  being  tenant  in  tail  in  possession,  had  duly 
suffered  a  recovery  of  the  estates  in  question  to  the  use  of  himself  in  fee,  and 
had  subsequently  devised  them  to  the  defendant,  the  plea  was  over-ruled  $  be- 
cause the  defendant,  relying  upon  a  subsequent  tide  which  he  had  not  connected 
in  any  way  with  the  ground  of  the  tide  upon  which  the  defendant  stood,  bad 
not  denied  that  tide,  or  the  substantial  part  of  it,  nor  the  possession  or  existeoce 
of  the  deed  of  1730.  (e) 

6.  From  what  has  been  above  stated,  it  is  obvious  that  where  a  cooTejanee 
is  insisted  upon  by  plea,  as  an  adverse  tide,  it  must  bear  date  at  a  period  aote- 


(z)  Hardroan  ▼.  Ellames,  2  M.  &  K.  732 ;  vide  Jenrard  ▼.  Sanders,  2  Ves.  J.  187. 

Anon.  8  Atk.  17. 


W 

"  "]i  Howe  ▼.  Duppa»  1  V.  &  B.  611. 

tde  etiamp  Jaduon  v.  Rowe^  4  Rim.  614. 


(a)  Vide  ante^  tdn  tupra.  (b) 

h)  Lord  Red.  214.  (cQ 

(e)  Hnngate  v.  Gaacoigne^  1  R.  &  M.  698.     rit 
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lior  to  the  commencemeirt  of  the  plaintiff's  title,  as  shewn  by  the  bill ;  there 
are  cases,  however,  in  which  a  conveyance  may  be  insisted  upon,  though  pos- 
terior in  point  of  date,  to  the  plaintiff's  title.  In  such  cases,  however,  it  is 
necessaiy  to  the  validity  of  the  plea,  that  the  conveyance  should  have  been  for 
a  valuable  consideration,  and  that,  at  the  time  it  was  perfected,  the  defendant  or 
the  person  to  whom  it  was  made,  should  not  have  had  notice  of  the  plaintiff's 
ri^ht  A  plea  of  this  sort  is  called  a  *plea  of  purchase  for  a  valua-  p  ^^qq  -y 
ble  consideration  without  notice,  and  it  is  founded  on  this  principle  ^  -^ 

of  equity,  viz :  that  where  the  defendant  has  an  equal  claim  to  the  protection 
of  a  Court  of  Equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assist- 
ance of  the  Court  to  assert  his  right,  the  Court  will  not  interpose  on  either 
•ide.  (/) 

It  is  to  be  observed,  that  a  purchaser  with  notice  from  a  purchaser  without 
notice,  may  shelter  himself  under  the  first  purchaser,  (g) 

But  notice  to  an  agent  is  notice  to  the  principal ;  (A)  and  where  a  person 
having  notice  purchased  of  another  who  had  no  notice,  and  knew  nothing  of  the 
purchase,  but  afterwards  approved  it,  and  without  notice  paid  the  purchase 
money  and  procured  a  conveyance,  the  person  first  contracting  was  considered, 
firom  the  beginning,  as  the  agent  of  the  actual  purchaser,  who  was  therefore 
held  affected  with  notice,  (t) 

A  setdement,  in  consideration  of  marriage,  is  equivalent  to  a  purchase  for  a 
TalaaUe  consideration,  and  may  be  pleaded  in  the  same  manner.  (/)  If  a  set- 
tlement is  made  after  marriage,  in  pursuance  of  an  agreement  before  marriage, 
the  agreement  as  well  as  the  settlement  must  be  shewn,  {k)  A  widow,  defend- 
ant to  a  suit  brought  by  any  person  claiming  under  her  husband  to  discover  her 
title  deeds  to  lands  of  which  she  is  in  possession  as  her  jointure,  may  plead 
hef  settlement  in  bar  to  any  discovery,  unless  the  plaintiff  offers  and  is  able  to 
confirm  her  jointure  ^  (/)  but  a  plea  of  this  nature  must  set  forth  ^  ^^  1 
the  'settlement  and  the  lands  comprised  in  it  with  sufficient  cer-  *-  r 

tainty.  (m) 

Some  aoubt  appears  to  be  entertained  whether  a  plea  of  purchase  for  valuar 
ble  consideration  will  avail  against  a  legal  tide.  The  point  has  been  fully  dis- 
eosaed  by  Sir  Edward  Sugden  in  his  Treatise  on  the  Law  of  Vendors  and 
Parchapers,  where  the  cases  upon  the  subject,  which  are  somewhat  conflicting, 
^iU  be  found,  (n)  The  learned  writer's  opinion  appears  to  be  in  favour  of  the 
doctrine,  that  such  a  plea  will  be  protection  against  a  legal  as  well  as  an  equita- 
ble claim,  although  in  a  very  recent  case  the  late  Master  of  the  Rolls,  Sir  J. 
Leach,  appears  to  have  entertained  a  contrary  opinion,  (o) 

(/)  Lord  Red.  232;  apon  thb  principle  it  has  been  held  that  a  puichftn  for  valuable 
coMderatioD,  thoagh  a  good  defence,  is  not  good  as  a  ground  for  filing  a  cross  bill ;  Patter- 
•oo  ▼.  SUoghter,  Amb.  293. 

(g)  Lord  Red.  224;  Brandlyn  ▼.  Ord,  I  Atk.  571;  Lowther  ▼.  Carlton,  2  Atk.  189, 
142;  Ca.  T.  Talbot,  187;  Sweet  ▼.  Southcote,  2  Bro.  G.  O.  66,  cited  Amb.  818;  M*- 
Qoeen  ▼.  Farqubar,  11  Yes.  478;  Hiern  ▼.  Mill,  13  Yes.  120 ;  and  ouie  Harrison  ¥.  Forth, 
P^ec.  in  Chen.  51. 

(k)  Lord  Red.  224;  Brotberton  v.  Hatt,  2  Yem.  574;  LeNevev.  Le  Neve,  3  Atk. 
646;  Maddox  v.  Maddox,  1  Yes.  62;  Ashley  ▼.  BaUlie,  2  Yes.  870;  Hiem  ▼.  Mill,  18 
Yes.  120;  Moontford  v.  Scott,  3  Mad.  84. 

(t)  Lofd  Red.  224 ;  Jennings  ▼.  Moore,  2  Yem.  609 ;  Blenkame  ¥.  Jeonens^  2  Bro.  P. 
C.  278. 

( /)  Lord  Red.  225;  Harding  ¥.  Hardrett,  Finch,  9. 

m  Lord  Red.  225 ;  Lord  Keeper  ▼.  Wyld,  1  Yem.  139. 

it)  Lord  Red.  225 ;  ante,  p.  55. 
m)  Lord  Red.  225;  Petra  v.  PMre,  8  Atk.  511;  Pyncent  v.  Pynoent,  3  Atk.  671 ; 
Senhoase  ▼.  Earl,  2  Yes.  450 ;  Leech  v.  Trollop,  ib.  662. 

(n)  BngdsQ  on  Yendoii,  voL  2,  308.  (o)  Collins  v.  Archer,  1  Rois.  Sl  M.  284. 
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The  rules  for  the  guidance  of  a  pleader  framing  pleas  of  this  description, 
have  been  so  clearly  and  succinctly  laid  down  by  the  learned  author  of  the  trea- 
tise last  referred  to,  that  the  writer  feels  he  cannot  do  better  on  the  present 
occasion  than  call  his  reader*s  attention  to  the  following  extracts  from  that  yalua- 
ble  work,  viz:  (p)  **The  plea  must  state  the  deeds  of  purchase,  setting  forth 
the  dates,  parties,  and  contents,  briefly,  and  the  time  of  tkdr  execution^  {q)  for 
that  is  the  peremptory  matter  in  bar.  (r)  (9) 

*^It  must  aver  that  the  vendor  was  seized,  or  pretended  to  be  seized^  at  the 
time  he  executed  the  conveyance,  {t)  In  Carter  v.  Prilchard  {u)  it  was  held, 
that  the  plea  of  a  purchase  without  notice  must  aver  the  defendant's  belitft  that 
r  *201  1  ^^^  pcfson  from  *whom  he  purchased  was  seized  in  fee.  If  it  be 
^  -^  charged  in  the  bill  that  the  vendor  was  only  tenant  for  life  or  tenant 

ID  tail,  and  a  discovery  of  the  title  be  prayed,  such  a  discovery  cannot  be  covered 
unless  a  seisin  is  swum  in  the  manner  already  mentioned,  or  that  such  fines  and 
recoveries  were  levied  and  suffered  as  would  bar  an  -entail  if  the  vendor  was 
tenant  in  tail ;  for  if  a  purchase  by  lease  and  release  should  be  set  forth,  which 
would  pass  no  more  from  the  tenant  in  tail  than  it  lawfully  may  pass,  and  that 
is  only  an  estate  for  ihe  life  of  the  tenant  in  tail,  (x)  then  there  is  no  bar  against 
the  issue,  (y)  Where,  however,  a  fine  is  pleaded,  the  plea  must  aver  an  achad 
seisin  of  a  freehold  in  the  vendor,  and  not  that  he  was  seized  or  pretended  to 
be  seized,  {z) 

'If  the  conveyance  pleaded  be  of  an  estate  in  possession,  the  plea  must  aver 
that  the  vendor  was  in  possession  at  the  time  of  the  execution  of  the  convey- 
ance, (a)  And,  if  it  be  of  a  particular  estate  and  not  in  possession,  it  must  set 
out  liow  the  vendor  became  entitled  to  the  reversion.  (6)  But,  althongh  a  bill 
be  brought  by  an  heir,  the  plea  need  not,  on  that  account,  aver  the  purchase  to 
be  from  the  plaintiff's  ancestor.'  (c) 

'The  plea  must  also  distinctly  aver  that  the  consideration  money,  mentioned 
in  the  deed,  was  bond  fide  and  truly  paid,  ((/)  independently  of  the  recital  of 
the  purchase  deed  \  (e)  for  if  the  money  be  not  paid,  the  plea  will  be  over- 

(;i)  Sugden  on  Vendora,  vol.  2,  p.  304. 

(7)  Query  thi«,  as  the  plaintifi*  might  thereby  be  enabled  to  proceed  against  the  defend- 
ant at  law.  See  Anon.  8  Cha.  Ca.  161 ;  in  Day  v.  Arundel,  Hard.  510,  it  was  expready 
held,  that  the  time  of  the  purchase  need  not  be  stated  in  the  plea. 

(r)  See  Gilb.  For.  Rom.  58 ;  Aston  ▼.  Aston,  3  AUi.  302,  and  2  Yes.  107,  896 ;  and 
see  Wallwyn  ▼.  Lee,  9  Yes.  24. 

(«)  It  seems  that  the  practice  formerly  was  to  extend  the  plea  to  the  discovery  even  of  tba 
purchase  deeds;  and  in  Watkins  v.  Hatchet,  1  £q.  Ca.  Ab.  33,  pi.  8,  although  the  par- 
chaser  improvidently  offered  to  produce  his  purchase  deeds,  yet  the  Court  would  not  bind  him 
to  do  so. 

(/)  Story  ▼.  Lord  Windsor,  2  Atk.  630 ;  Head  ▼.  Egerton,  3  P.  Wms.  279  ;  and  see 
17  Yes.  290;  Jackson  v.  Rowe,  4  Russ.  514. 

(t«)  Michaelmas  Term,  12  Geo.  2,  1739;  2  YiTian^a  MS.  Rep.  90,  in  Liocoln's  Inn 
Library;  see  Jackson  ▼.  Rowe,  4  Russ.  514. 

(x)  This  is  the  doctrine  of  Littleton,  with  which  it  seems,  Gilbert  agrees.;  but  ainoe  Li^ 
tleton*s  time  it  has  been  held,  that  the  releasee  has  a  base  fee  determinable  by  the  entry  or 
action  of  the  issue.  See  Butler*s  n.  (1)  to  Co.  Litt.  331,  a,  and  the  authorities  there  le- 
ferreii  to.     But  now  estates  tail  may  be  barred  by  deed.    3  &  4  Wm.  4.  c.  74. 

(y)  Gilb.  For.  Rom.  57. 

(z)  Story  V.  Lord  Windsor,  2  Atk.  630,  and  see  Page  ▼.  Lever,  2  Yes.  Jun.  450;  Dob- 
ion  V.  Leadbeater,  13  Yes.  230. 

(a)  TreYanian  ▼.  Mosse,  I  Yem.  246 ;  and  3  Yes.  226;  9  Yes.  32 ;  vWt  etiam,  Jackaon 
V.  kowe,  4  Russ.  514. 

(b)  Hughes  ▼.  Garth,  Amb.  421. 

(e)  Seymour  v.  Noeworth,  2  Freem.  128;  5  Cha.  Rep.  28;  Nels.  Cha.  Rop.  135. 

(d)  Moor  V.  Mayhow,  1  Cha.  Ca.  34.     See  2  Atk.  241. 

(e)  Maitland  v.  Wilson,  3  Atfc.  814. 
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filled,  (f)  as  the  purchaser  is  entitled  to  relief  against  payment  of  it;  (g)  the 
particular  consideration  must,  it  should  seem,  be  stated,  (A)  although  this  point 
has  been  decided  otherwise,  (i)  There  can,  however,  be  *no  objec-  p  mqo  -i 
tion  to  state  the  consideration,  as,  if  it  be  valuable,  the  plea  will  not  ^  -^ 

be  invalidated  by  mere  inadequacy,  (k)  The  question  is,  not  whether  the  con- 
sideration is  adequate,  but  whether  it  is  valuable.  For  if  it  be  such  a  consider- 
ation as  will  not  be  deemed  fraudulent  within  the  statute  27th  Elizabeth,  or  is 
not  merely  nominal,  (/)  or  the  purchase  is  such  a  one  as  would  hinder  a  puisne 
purchase  from  overturning  it,  it  ought  not  to  be  impeached  in  equity. 

*  The  plea  must  also  deny  notice  of  the  plaintiff's  tide  or  claim  (m)  previ- 
ously to  the  execution  of  the  deed  and  payment  of  the  purchase  money ;  (n)  for, 
till  then,  the  transaction  is  not  complete ;  and  therefore,  if  the  purchaser  have 
notice  previously  to  that  time,  he  will  be  bound  by  it ;  (o)  and  the  notice  so 
denied,  must  be  notice  of  the  existence  of  the  plaintiff's  title,  and  not  merely 
notice  of  the  existence  of  a  person  who  could  claim  under  that  tide,  (p)  But  a 
denial  of  notice,  at  the  time  of  making  the  purchase  and  paying  the  purchase 
money,  is  good ;  and  notice  before  the  purchase  need  not  be  denied,  because 
notice  before  is  notice  at  the  time  of  the  purchase,  and  the  party  will,  in  such 
case,  on  its  being  made  appear  that  he  had  notice  before,  be  liable  to  be  con- 
victed of  perjury,  (q) 

*llie  notice  must  be  positively  and  not  evasively  denied,  (r)  and  must  be 
denied  whether  it  be  or  be  not  charged  by  the  bill,  {s)  If  particular  instances 
of  notice  or  circumstances  of  fraud  are  charged,  the  facts  from  which  they  are 
inferred  must  be  denied  as  specially  and  particularly  as  chaiged.'  {t) 

**But  the  defendant  need  only  by  his  plea  deny  notice  generally,  p  4^103  1 
unless  where  facts  are  specially  charged  in  the  bill  as  evidence  of  >-  -^ 

notice,  (x) 

^Notice  must  also  be  denied  by  answer,  for  that  is  matter  of  fraud  and  can- 
not be  covered  with  the  plea,  because  the  plaintiff  must  have  an  opportunity  to 
except  to  its  sufficiency  if  he  think  fit;  (y)  but  it  must  also  be  denied  by  the 
plea,  because  otherwise  there  is  not  a  complete  plea  in  Court  on  which  the 
plaintiff  may  take  issue,  (z) 

( /)  Hardiofl^am  v.  Nicholla,  8  Atk.  304.     (g)  See  $upra,  vol.  I,  p.  554. 

(A)  Millard's  case,  2  Freem.  43,  and  Snag's  case,  dted  ib.,  and  see  Wagstaff  v.  Read, 
S  Cha.  Ca.  156. 

(1)  Moor  V.  Mayhow,  1  Cha.  Ca.  34;  Day  ▼.  Anindell,  Hard.  510. 

Ik)  Baaset  ▼.  Noaworthy,  Finch.  102,  Ambl.  767;  Mildmay  v.  Mildmay,  Ambl.  767, 
dted  Bollock  ▼.  Sadlier,  Ambl.  764. 

(/)  See  Moorv.  Mayhow,  1  Cha.  Ca.  34;  Wagetaff  ▼.  Read,  3  Cha.  Ca.  156. 

(m)  Lady  Bodmin  v.  Yendebendy,  1  Yem.  179;  Anon.  2,  Yentr.  361,  No.  2. 

(vt)  Moor  ▼.  Mayhow,  1  Cha.  Ca.  34;  Stoxy  v.  Lord  Windsor,  2  Atk.  630;  Attorney 
General  ▼.  Gower,  2  Eq.  Ca.  Ab.  685,  pi.  11. 

(o)    Vide  tupra^  vol.  2,  p.  274. 

(p)  Kelaall  ▼.  Bennett,  1  Atk.  522,  which  has  over-ruled  Bramton  v.  Barker,  2  Yem. 
160,  cited. 

(7)  Jones  V.  Thomas,  3  P.  Wms.  243. 

(r)  Caaon  v.  Round,  Free,  in  Cha.  226;  and  see  2  Eq.  Ca.  Abr.  682,  (D.)  n.  fb.) 

(«)  Aston  V.  Cunon,  and  Weston  v.  Berkely,  3  P.  Wins.  244,  n.;  (f )  and  see  uie  6th 
leaolution  in  Brace  v.  Buke  of  Marlborough,  2  P.  Wms.  491. 

(/)  Meder  v.  Birt,  Gilb.  Eq.  Rep.  185 ;  Radfoid  v.  Wilson,  8  Atk.  815;  and  see  Jemurd 
T.  Saunders,  2  Yes.  jimr.  187;  4  Bro.  C.  C.  322 ;  6  Dow.  230. 

(x)  Pennington  v.  Beechey,  2  S.  &  8.  282;  Thring  v.  Edgar,  2  S.  &  S.  274.  This 
rule  win  not,  however,  apply  to  an  answer  in  support  of  a  plea,  unless  the  plea  is  negative. 
Vide  anUt  p.  121,  et  9eq. 

(y)  Anon.  2  Cha.  Ca.  161 ;  Price  v.  Price,  1  Yem.  185. 

(z)  Harris  v.  Ingledew,  3  P.  Wms.  01 ;  Meadows  v.  Duchess  of  Kingston,  MitH  on 
PlMd.  8d  ed.  216,  n. 
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^idthongb  a  purchaser  omit  to  ienj  notice  by  answer,  he  will  be  allowed  to 
put  in  the  point  of  notice  by  way  of  answer,  (a)  and  the  omission  will  not 
invalidate  his  plea,  if  it  is  denied  by  that  (6)  It  notice  is  omitted  U>  be  denied 
by  the  plea,  and  the  plaintiff  reply  to  it^  the  defendant  has  then  only  to  piOTe 
his  purchase ;  and  it  is  not  material  if  the  plaintiff  do  prove  notice  as  he  has 
waved  setting  down  the  plea  for  ai]^ment,  in  which  case  it  would  have  been 
over-ruled,  (c)  If,  however,  a  bill  is  exhibited  against  a  purchaser,  and  be 
plead  his  purchase,  and  the  bill  is  therefore  dismissed,  a  new  bill  will  lie  chaig- 
mg  notice,  if  the  point  of  notice  was  not  charged  in  the  former  bill,  or  examined 
into;  and  the  former  proceedings  cannot  be  pleaded  in  bar.  (d)  But  if  notice  is 
neither  alleged  by  the  bill  nor  proved,  and  the  defendant  by  his  answer  denv 
notice,  an  inquiry  will  not  be  granted  for  the  purpose  of  affecting  him  with 
notice,  (e) 

^  A  plea  of  a  purchase  for  valuable  consideration  without  notice,  will  not  be 
allowed  where  the  purchaser  might,  by  due  diligence,  have  ascertained  the  real 
state  of  the  title.  (/) 

^If  a  purchaser's  plea  of  valuable  consideration  without  notice  be  falsified  by 
r  *204  1  ^  verdict  at  law,  and  thereupon  a  decree  is  made  *against  the  pur- 
^  -J  chaser,  and  he  then  carries  an  appeal  to  the  House  of  Lords,  it 

will  be  dismissed  and  the  decree  affirmed  without  further  inquiry/  {g) 

It  is  to  be  noticed,  that  a  plea  of  purchase  for  a  valuable  consideration  pio- 
tects  a  defendant  from  giving  any  answer  to  a  title  set  up  by  the  plaintiff;  bat  a 
plea  of  bare  title  only  without  setting  forth  a  consideration  is  not  sufficient  for 
that  purpose,  (h)  It  will  also  protect  a  defendant  from  the  discovery  of  deeds 
and  writings,  except  of  the  purchase  deed  which  is  pleaded,  (i) 


All  the  grounds  of  pleas  abore  enumerated  go  to  the  relief  prayed  by  the  bill ; 
and,  as  we  have  seen*  if  they  are  sufficient  to  protect  the  defendant  from  the 
relief  prayed,  they  will  also  serve  to  protect  him  from  the  discovery  sought, 
except  so  far  as  such  discovery  is  material  to  enable  the  plaintiff  to  avoid  the 
effect  of  the  matter  pleaded.  There  are,  however,  as  has  been  already  stated, 
certain  cases  in  which,  though  the  plaintiff  may  be  entitled  to  relief,  the  de- 
fendant will  be  protected  from  making  either  the  whole  or  some  part  of  the  dis- 
covery sought  by  the  bill,  because  the  situation  in  which  he  is  placed  renders 
it  improper  for  a  Court  of  Equity  to  compel  a  discovery,  either  because  the  dis- 
covery may  subject  him  to  pains  and  penalties,  or  to  forfeiture,  or  soroethinff 
in  the  natnre  of  a  forfeiture;  or  because  it  would  betray  the  confidence  reposra 
in  him  as  a  legal  adviser,  or  as  an  arbitrator.  The  cases,  in  which  this  exemp- 
tion from  discovery  can  be  insisted  upon,  have  been  before  pointed  out^  and  the 
principles  upon  wnich  they  rest  discussed,  in  treating  of  demurrers  $  (k)  all  that 
need,  there/ore,  be  now  said  in  addition  is,  that  if  the  facts  upon  which  the  de- 
fendant rests  his  claim  to  exemption  from  the  discovery  sought  do  not  appete 
upon  the  bill,  they  may  be  presented  to  the  Court  by  plea, 
r  *205  1  *^^  ^^  ^^^  already  stated,  that  a  defendant  may  not  only  an- 
^  -^  swer  an  amended  bill,  but  he  may  defend  himself  from  the  effect  of 


(a)  Anon.  2  Cha.  Ca.  161.  (6)  Coke  ▼.  Wilcocks,  Moe.  73. 


(c)  Harris  v.  Ingledew,  3  P.  Wnu.  91 ;  Eyre  ▼.  Dolphin,  2  Ball.  &  B.  302. 
(jf)  Lewes  ▼.  Fielding,  C^es's  P.  C.  361.     (h)  Broieton  t.  Gamul.  2  Atk.  241. 


d)  WiUiamsv.  WiUiams,  1  Cba.  Ca.  262.     (e)  Hardy  v.  Reeves,  6  Ves.  426. 
7)  "  "  ~ 


Jackson  v.  Rowe,  2  8.  &  8.  472,  4  Rubs.  614. 
Lewes  ▼.  Fielding,  CoHes's  P.  C.  361.     (A)  Bn 
(»)  Salkeld  t.  Sdenoe,  2  Yes.  107.  {k)  AnU»  p.  46. 
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the  ameodmentfl  by  a  demunrer  or  plea ;  (k)  pleas  to  amended  bills  may  be  put 
in  upon  the  same  grounds  as  pleas  to  or^nal  bills.  But  it  is  to  be  observed 
that,  if  a  defendant  has  answered  the  original  bill,  his  answer  may  be  read  to 
coanterplead  his  plea  to  the  amended  bill ;  and  that  if,  upon  so  reading  it,  it 
8hoald  appear  that  the  facts  stated  upon  the  answer  to  the  original  bill  would 
operate  to  avoid  the  defence  made  by  the  plea  to  the  amended  bill,  the  plea  will 
be  over- ruled.  (I) 


SECTION  ffl. 
Cf  the  Form  of  Pleas. 

A  plea  is  preceded  by  a  title  in  the  following  form  :— *^  The  Plea  ^  ^»  B. 
a  defendant,  to  the  bill  of  complaint  of  X.  Y.  complainant ;"  or,  ^*  The  joint 
and  several  plea  of  A.  B.  and  C  Z>.  defendants^  ^c,^^  Where  it  is  the  plea 
of  a  man  and  his  wife,  the  words  *^and  several*'  should  not  be  inserted;  but 
where  an  objection  was  taken  to  a  plea  by  Baron  ahd  Feme,  on  the  ground  that 
they  were  so  inserted,  the  Vice  Chancellor.  Sir  J.  Leach,  considered  the  term 
**  several"  as  meaning  nothing,  and  that,  being  mere  surplusage,  it  did  not  vitiate 
the  plea,  (a)  It  has  been  before  stated,  that  where  a  plea  was  prepared  as  a 
joint  plea  of  a  husband  and  wife,  but  the  wife  refused  to  swear  to  it,  whereupon 
the  husband  put  in  the  plea  and  applied  that  it  should  stand  for  himself,  it  was 
so  ordered,  (b) 

Where  a  jdea  is  accompanied  by  an  answer,  it  must  be  entituled  ^*  The  plea 
and  answer,"  or  **  TTie  hint  plea  and  answer ^^^  or  **  The  joint  and  several 
flea  and  answer^^^  according  to  the  circumstances. 

*A  plea,  like  a  demurrer,  is  introduced  by  a  protestation  against  p  «oOd  1 
the  confession  of  the  truth  of  any  matter  contained  in  the  bilL  (c)  ^  ^ 

The  extent  of  the  plea,  that  is,  whether  it  is  intended  to  cover  the  whole  bill 
or  a  part  of  it  only,  and  what  part  in  particular,  is  usually  stated  in  the  next 
place ;  and  this,  as  before  observed,  must  be  clearly  and  distincdy  shewn,  {d) 
The  rules  in  this  respect,  are  the  same  as  those  laid  down  with  regard  ■  to  de- 
morrers  to  part  of  the  bill  only  i  (e)  and  in  the  application  of  them  the  same,  if 
not  a  greater,  degree  of  accuracy  is  necessary ;  for  as,  on  the  one  hand,  the 
Conrt  is  always  very  strict  in  preserving  to  the  plaintiff  the  right,  which  he  has, 
to  a  full  discovery  from  the  defendant  of  all  matters  not  covered  by  the  plea,  for 
the  purpose  of  enabling  him  to  negative  the  matters  pleaded  ;  so,  on  the  other 
hand,  the  Court  is  always  watchful  to  enforce  the  rule  which  it  has  adopted, 
diat  a  defendant  who  answers  to  all  must  answer  fully,  (/)  and  to  over-rule  any 
plea,  the  answer  accompanying  which  extends  to  any  part  of  the  bill  which  the 
plea  professes  to  cover,  upon  the  ground  that,  as  the  defendant  has  thought  pro- 

(k)  Anfe^  vol.  1.  p.  550. 

(/)  Loid  lUd.  242 ;  HjUftrJ  ▼.  Whit«i  ib. ;  Noel  v.  Waid»  1  Mad.  822 ;  Hildjaid  v. 
Cnmjf  3  Atk.  303. 

(a)  Pitch  ▼.  Cbapman,  2  8.  &  8.  31. 

(b)  Ante^  vol.  1, 209;  Pain  v. ^  1  C.  C.  269 ;  Pavio  v.  Aieoart^  1  Dick.  13. 

(c)  Lord  Red.  242.  The  reafoos  for  the  introduction  of  thie  form  have  been  before  alio- 
ded  to,  (Ante,  p.  68.)  It  may  be  obeenred  here,  that,  at  common  law,  protcatation  in  plead- 
ing  hm  been  declared  onneceaiary,  by  Reg.  Gen.  Hil.  T.  4  W.  4,  Reg.  12. 

(d)  Lord  Red.  242.  (e)  Ante,  p.  75. 
Vide  poet,  chap.  xv.  _. 
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r  to  answer  to  part  of  the  matter  pleaded  to,  he  has  waived  the  protection  of 
is  plea,  and  must  answer  the  rest,  (g) 
r  «20fi*    1      *^^  ^^^  ^^  observed  here,  that  where  a  plea  is  to  the  whole  of  the 
L  -I  relief  sought  by  the  bill,  but  it  is  necessary  that  the  defendant 

should  support  his  plea  by  an  answer  as  to  facts  stated,  which  may  avoid  the 
bar,  the  plea  must  not  extend  to  the  whole  bill,  but  should  be  in  the  form  of  a 
plea  to  m  the  relief  and  all  the  discovery  sought  by  the  billf  except  eertam 
parts  of  the  discovery^  (which  are  to  be  answered  j)  {c)  and  in  framing  the 
plea,  the  pleader  must  be  careful  to  except  from  the  discovery,  sought  to  be 
covered  by  the  plea  so  much  of  it  as  avoids  the  bar,  he  should  then  plead  the 
bar,  and  deny  by  answer  the  parts  excepted.  In  doing  this,  great  care  is  neces- 
sary not  to  include,  in  the  part  to  be  excepted  out  of  Sie  plea  for  the  purpose  of 
being  answered,  any  portion  of  that  which  ought  to  be  covered  by  the  plea ;  as 
the  consequence  of  including  it  will  be,  not  only  to  render  the  plea  an  inoom- 
plete  bar,  but  to  over-rule  it  by  the  answer :  thus  where  the  whole  equity  of  a 
bill  consisted  in  a  promise  which  was  stated  to  have  been  made  by  a  legatee,  to 
a  testatrix  at  the  time  of  executing  a  codicil  to  her  will,  on  the  faith  of  whidi 
she  acted  in  making  it,  and  the  defendant,  intending  to  deny  the  promise  by  a 
native  plea,  excepted  out  of  the  part  of  the  bill  to  which  he  proposed  his  plea 
should  apply,  the  allegation  of  tlye  promise  itself,  and  then  denied  the  promise 
by  his  answer.  Lord  Cottenham  held  that  tlie  plea  was  bad  in  form.  In  the 
course  of  his  judgment  upon  the  above  occasion,  his  lordship,  after  observing 
that  the  object  of  excepting  certain  passages  out  of  the  bill,  is  to  take  from  the 
bill  those  sdlegations  which,  it  is  supposed  by  the  pleader,  are  introduced  for  the 
r  *9(V7  1  purpose  of  establishing  the  affirmative  of  *what  the  bill  alleges, 
^  -^  and  which  are  therefore  very  properly  excluded  from  the  plea, 

made  the  following  remarks  :-~^*  What  I  particularly  observe  upon  is,  that  first 
it  (i.  e.  the  plea^  takes  out  of  the  bUl  the  allegation  of  the  promise,  and  then 
denies  it ;  now  i  apprehend  that  this  is  not  correct,  and  that  no  such  plea  can 
be  supported ;  a  negative  plea  is  a  mere  traverse,  it  differs  from  an  ordinary 
plea,  the  ordinary  plea  admitting  the  truth  of  the  bill,  but  stating  some  matter 
dehors^  which  destroys  the  effect  of  the  allegation,  and,  which,  admitting  the 
allegation  to  be  true,  would  be  a  defence ;  but  a  negative  plea  is  a  mere  traverse 

(g)  The  author  trusts  that  he  shall  not  be  accused  of  presumption,  in  suggesting,  that  the 
Courts  are  frequently  too  rigid  in  their  application  of  the  above  rule  ;  and  that  by  the  Aiicft- 
ness  with  which  they  have  adhered  to  it,  they  have  so  much  increased  the  difficulty  of  plead- 
ing, when  the  plea  is  to  be  accompanied  by  an  answer,  as  to  render  the  task  of  framing  one 
hearty  hopeless.  That  the  rule  which  says^  "  that  a  defendaot  shall  not  accompany  his  plea 
liy  an  answer  to  any  part  of  the  bill  covered  by  his  plea,''  is  perfectly  correct  as  a  geoeiml 
rule,  is  indisputable ; — to  permit  a  defendant  who  submits  to  the  Court  a  reason  why  he 
•hould  not  be  called  upon  to  answer  either  the  whole  or  a  particular  part  of  the  bill,  to  pto- 
oeed  by  the  same  instrument  to  give  an  answer  to  what  he  so  protests  against  anaweringt 
would  be  absnrb ;  but  to  say,  that  a  defendant,  having  by  his  plea  shewn  to  the  Court  a 
valid  objection  to  his  being  (»lled  upon  to  answer  a  portion  of  the  bill,  should  be  deprived  of 
the  benefit  of  his  objection,  merely  because  (by  the  mistake  or  inadveitence  of  the  pleaider, 
or  perhaps  from  his  over-anxiety  to  give  a  sufficient  answer  to  those  parts  of  the  bill  to  which 
he  is  bound  to  answer,)  he  has  gone  a  step  further  than  he  ought  to  have  done,  and  g^ven 
an  answer  to  some  matter  from  his  liability  to  answer  which  he  has  protected  himself  by  his 
plea,  does  appear  by  the  writer  to  be  equally,  if  not  more  absurd.  The  hci  is,  that  ia 
framing  a  plea  of  this  nature,  a  pleader  has  often  only  a  choice  of  two  evils,  viz : — ^that  of  endan- 
gering his  plea  by  answering  too  little,  or  that  of  rendering  it  liable  to  be  over-ruled  by  an- 
swering too  much ;  and  it  appean  to  the  writer,  that  as  long  as  he  keeps  clear  of  the  foult  of 
not  giving  to  the  plaintiff  all  the  discovery  he  has  a  right  to  insist  upon,  it  is  hard  lo  visiC 
him  with  the  same  consequences  that  he  would  have  incurred  if  be  had  answered  too  Uttle^ 
because  he  has  been  somewhat  more  profuse  in  his  discovery  than  he  might  have  been. 

(e)  Lord  Portarlington  v.  Soulby,  6  Sim.  856. 
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of  that  which  constituted  the  plaintiff's  title ; — ^now  to  traverse  that  which  is 
not  alleged  on  the  face  of  the  bill,  to  take  out  of  the  bill  an  allegation,  and  then 
by  plea  to  negative  that  allegation,  is  a  mode  of  proceeding  which  leaves  the 
lecord  in  such  a  state  that  it  is  impossible  at  any  time  aflerwards  to  deal 
with  it  (d) 

It  is  to  oe  noticed  that,  in  the  above  case,  the  rule  laid  down  in  TTiring  v. 
Edgar^  (e)  which  has  been  before  discussed  at  considerable  length,  {f)  was 
stricdy  followed  in  framing  the  bill,  and  that  the  charges  which  were  introduced 
by  way  of  establishing  the  affirmative  of  the  plaintiff's  case,  were  introduced  by 
the  words  ^^  And  as  evidence  of  the  mailers  aforesaid^  your  orator  charges^ 
^c"  It  is  somewhat  remarkable,  however,  that  the  same  defect  existed  in  the 
plea  in  Thring  v.  Edgar^  as  that  on  account  of  which  the  Lord  Chancellor 
over-ruled  the  plea  in  Denys  v.  Shuckburghj  (g)  and  was  pointed  out  by  his 
Lordship  in  his  judgment. 

It  is  also  to  be  noticed,  that  although,  in  the  above  case,  the  portion  of  the 
bill  intended  to  be  answered  is  spoken  of  as  a  **  part  to  be  excepted  out  of  the 
plea«"  it  is  not  necessary,  in  form,  that  such  part  should  be  pointed  out  by  way 
of  exception  ;  the  defendant  may  either  frame  his  plea  in  the  form  above  staled, 
as  to  all  the  relief  and  all  the  discovery  sought  by  the  bil'\  except  the  part  he 
intends  to  answer,  or  he  may  specify  distinctly  the  portion  of  the  bill  which  he 
intends  tfie  plea  to  *cover,  in  the  following  manner,  ^*as  to  so  much  r-  maiv*  -i 
of  the  said  bill  as  seeks  from  this  defendant  a  discovery  whether ^^^  L  J 

1^'C,  In  both  cases,  however,  whether  the  part  to  be  pleaded  to  is  pointed  out 
by  excef^ion  or  specification,  the  rules  laid  down  in  Denys  v.  Shuckburgh 
must  be  attended  to. 

The  matter  relied  upon  as  an  objection  to  the  suit  or  bill,  generally  follows, 
accompanied  by  such  averments  as  are  necessary  to  support  it ;  (A)  and  it  is  to 
be  noticed,  that  where  a  plea  is  of  matter  which  shews  an  imperfection  in  the 
frame  of  the  suit,  it  should  point  out  in  what  that  imperfection  consists.  Where, 
for  instance,  a  plea  is  for  want  of  parties,  it  must  not  only  shew  that  there  is  a 
deficiency  of  parties,  but  should  point  out  who  the  parties  are  that  are  required. 
Thus,  in  Aferewether  v.  Mellish^  (t)  where  a  defendant  pleaded  a  setdement 
for  the  purpose  of  shewing  that  there  were  certain  parties  not  before  the  Court 
who  were  interested  in  the  suit,  but  did  not  aver  that  there  was  a  deficiency  of 
parties,  or  that  the  persons  appearing  by  the  settlement  to  be  interested  were 
necessary  parties,  the  plea  was  held  to  be  informal,  and  leave  was  given  to 
amend  it. 

The  general  requisites  of  a  plea  have  been  already  discussed  at  considerable 
length;  it  is  unnecessary,  therefore,  now  to  allude.to  them  further  than  to  remind 
the  reader,  that  they  must  be  founded  upon  matter  not  apparent  upon  the  face 
of  the  bill ;  {k)  they  must  reduce  the  case  to  a  single  point,  (/)  except  where 
leave  has  been  obtained  to  plead  double,  (m)  and  they  must  be  supported  by 
proper  averments,  (n) 

In  addition  to  the  above  requisites,  it  may  be  added,  that  a  plea  must  be 
certain ;  it  must  tender  issuable  matter,  the  truth  or  falsehood  of  which  may 
be  replied  to  or  put  in  issue,  (o)  and  that  not  in  the  form  of  general  propositions, 
bat  specifically  and  distinctly ;  therefore,  where  a  plea  was  put  in  by  the  East 

(d)  Denys  ▼.  Shuckburgh,  Law,  J.  vol.  6,  N.  8.  330. 

(«)  3  8.  &  8.  874.  (/)  Antey  119,  123. 

(g)  Ubi  9upra.  (A)  Lord  Red.  242. 

(T)  13  Yes.  438.  (k)  Ante,  p.  97. 

(/)  lUd.  102.  (m)  Ibid.  104. 

(n)  lUd.  107. 

(ii)  Nabob  of  Aroot  ▼.  E.  1.  Company,  3  Bro.  C.  C.  292. 
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India  Company  to  a  bill  filed  by  the  Nabob  of  Arcot,  (p)  in  which  they  stated, 
that  by  charters  confirmed  by  act  of  parliament,  they  had  certain  powers  under 
r  *20R  1  which  particular  acts  *were  done,  the  plea  was  over-ruled,  because 
I-  -^  it  did  not  set  forth  the  contents  of  those  charters  and  acts  of  paiiia- 

ment 

A  plea  must  also  cover  the  whole  case  made  by  the  bill,  or  by  that  part  of  it 
which  the  plea  affects  to  cover,  otherwise  it  will  be  over-ruled.  Thus,  where  a 
bill  was  filed  for  a  foreclosure  of  a  messuage  and  forty  acres  of  land,  and  the 
defendant  pleaded  an  absolute  title  in  himself  to  certain  property  mentioned  in 
the  deeds,  by  which  he  deduced  his  title,  consisting  of  a  messuage  and  tenement, 
averring  that  they  were  the  same  which  were  meant  by  the  bill,  the  Court  of 
Exchequer  thought  the  plea  could  not  be  considered  as  relating  to  the  forty  acres 
of  land  mentioned  in  the  bill,  and  over-ruled  it.  (q)  And  so  where,  to  a  bill 
praying  a  re-conveyance  of  four  estates,  the  defendant  put  in  a  plea  of  a  fine 
and  non-claim  as  to  one,  averring  that  the  estate  comprised  in  the  fine  was  the 
only  part  of  the  estates  comprised  in  the  bill  to  which  he  had  or  claimed  a  right; 
the  plea  was,  in  like  manner,  over-ruled,  (r)  In  like  manner,  where  a  bill 
prayed  on  account  of  rents  and  profits,  and  also  that  the  defendant  might  be 
restrained  from  setting  up  outstanding  terms,  and  the  defendant  pleaded  that 
there  were  no  outstanding  terms.  Sir  John  Leach  held  the  plea  to  be  bad, 
because  it  lefl  part  of  the  case  untouched,  (s) 

With  respect  to  the  language  of  pleas,  the  reader*s  attention  is  recalled  to  the 
observations  made  in  another  part  of  this  work,  (fj  in  which,  in  the  framing 
even  of  bills,  the  propriety  of  adhering  to  the  known  technical  language  of  the 
Courts,  in  all  cases  where  such  language  is  applicable  to  the  case,  has  been  dis- 
cussed ;  it  only  remains  to  add,  that  if  such  an  adherence  to  the  ancient  recog- 
nized forms  of  pleading  is  desirable  in  the  case  of  bills,  it  is  still  more  so  in  the 
case  of  pleas,  in  which,  as  has  been  before  stated,  there  must,  in  general,  be 
r  *209  1  ^^  same  ^strictness,  at  least  in  matters  of  substance,  as  in  pleas 
I-  -J  at  law. 

The  same  observation  may,  however,  be  repeated  here,  which  has  been 
made  in  the  part  of  this  book  before  referred  to,  namely,  that  although  the  nse 
in  pleadings  in  equity  of  such  technical  expressions  as  have  been  adopted  in 
pleadings  at  common  law  is  dq^irable,  it  is  not  absolutely  necessary ;  and  that 
the  same  thing  may  be  expressed  in  any  terms,  which  the  pleader  may  select 
as  proper  to  convey  his  meaning,  provided  they  are  adequate  to  the  purpose,  (x) 
All  the  parts,  however,  which  are  necessary  to  render  the  plea  a  complete  equi- 
table bar  to  the  case  made  by  the  bill,  so  far  as  the  plea  extends,  must  be  cleariy 
and  distinctly  averred,  in  order  that  the  plaintiff'  may  take  issue  upon  it.  (y) 
And  it  is  to  be  observed,  that  averments  in  general  ought  to  be  positive,  (z)  In 
some  cases,  indeed,  a  defendant  has  been  permitted  to  aver  according  to  the 
best  of  his  knowledge  and  belief,  as  that  an  account  is  just  and  true ;  (a)  and  in 
all  cases  of  negative  averments,  and  of  averments  of  facts  not  within  the  imme- 
diate knowledge  of  the  defendant,  it  may  seem  improper  to  require  a  positive 
assertion.  It  however  is  the  opinion  of  Lord  Redesdale,  that  unless  the  aver- 
ment is  positive,  the  matter  in  issue  appears  to  be  not  the  fact  itself,  but  the 
defendant's  belief  of  it ;  and  that  in  all  cases,  therefore,  averments  should  be, 

(p)  Ibid.  (7)  Wedlake  v.  Button,  3  Anst.  633. 
(r)  WatkinB  v.  Stone,  2  Sim.  49. 

(«)  Barker  V.  Ray.  5  Mad.  64;  videeiiam  Hookr.  Borman,  1  8.  4c  S.  227;  vidittiam 

Hoare  ▼.  Parker,  1  Cox.  224;  1  Bro.  C.  C.  578.  S.  C.    Iiord  Red.  223  n.  antt, 

{i)  Ante,  vol.  1,  p.  446.  (x)  Ante,  vol.  1,  p.  468. 

(p)  Lord  Red.  240.  (z)  Foster  v.  YaMall,  3  Atk.  590. 
(a)  Anon.  3  Atk.  70 ;  TothUI,  70. 
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poeitire,  as  the  conscience  of  the  defendant  is  saved  by  the  nature  of  the  oath 
admmistered,  which  is,  that  so  much  of  the  plea  as  relates  to  his  own  acts  is 
true,  and  that  so  much  as  relates  to  the  acts  of  others  he  believes  to  be  tnie.  (6) 

It  may  be  observed  here,  that  a  plea,  like  any  other  proceeding  in  a  cause, 
may  be  the  subject  of  a  reference  for  impertinence,  (c) 

The  plea  having  stated  the  facts  upon  which  it  is  founded,  commonly  con- 
dodes  with  a  repetition,  that  the  matters  so  offered  are  relied  upon  as  an  objec- 
tion or  bar  to  the  suit,  or  to  so  much  of  it  as  the  plea  extends  to,  and  then  prays 
thejadgment  of  the  CourU  whether  the  defendant  ought  to  be  com-  p  ^^^iq  -i 
pelled  ^further  to  answer  the  bill,  or  such  part  as  is  pleaded  to.  {d)  ^  -I 

Much  learning  is  scattered  over  the  books  upon  the  manner  in  which  pleas  at 
law  should  conclude ;  but  it  does  not  appear,  that  any  particular  form  of  conclu- 
sion is  necessary  in  pleas  in  equity.  Some  of  the  old  fonns  of  pleas  to  the 
iumdiction  conclude  by  praying  the  judgment  of  the  Court,  **  whether  it  will 
nold  plea  upon,  and  enforce  the  defendant  to  answer  the  bill  for  the  cause  afore- 
said; whilst  other  precedents,  with  less  precision,  demand  judgment  of  the 
Court,  ^*  whether  the  defendant  shall  be  compelled  to  make  further  or  other 
answer.'*  (e)  The  form  of  pleas  in  equity  to  the  person,  are  tolerably  uniform 
in  concluding,  by  praying  judgment  of  the  Court,  whether  the  defendant  shall 
be  compelled  to  make  any  further  answer,  during  the  existence  of  the  disability 
pleaded.  (/)  The  precedents  of  pleas  in  bar,  generally,  conclude  with  plead- 
ing  the  matter  set  up,  in  bar  of  the  discovery  and  relief,  or  of  the  discovery, 
(as  the  case  may  be,)  and  demand  judgment  of  the  Court,  whether  the  defend- 
ant shall  be  compelled  to  make  further  or  other  answer  to  the  bill,  praying  to  be 
dismissed  with  costs,  a  prayer  that  is  sometimes  added  and  sometimes  omitted* 
They  do  not,  however,  always  state,  that  the  matter  is  pleaded  in  bar,  {jg) 

Where  a  plea  is  accompanied  by  an  answer,  the  answer  must  follow  the  con- 
dosion  of  the  plea.  If  the  answer  is  merely  to  support  the  plea,  it  is  stated  to 
be  made  for  that  purpose,  ^^uot  waiving  the  plea.**  (A)  If  the  plea  is  to  part  of 
the  bill  only,  and  there  is  an  answer  to  the  rest,  it  is  expressed  to  be  an  answer 
to  so  much  of  the  bill  as  is  not  before  pleaded  to,  and  is  preceded  by  the  same 
protestation  against  waiver  of  the  plea,  (t) 

A  plea  must  be  signed  by  counsel,  unless  taken  by  commissioners  in  the  coun- 
try; (it)  and  it  is  a  rule,  that  all  pleas,  as  well  as  answers,  whether  taken  by 
commission  or  sworn  before  a  master,  must  be  signed  by  the  parties  swearing 
the  same  in  the  presence  of  the  master,  or  of  the  commissioners  before  whom 
the  same  shall  be  taken  respectively.  (/)  It  seems,  *however,  that  p  4^01 1  -1 
where  pleas  are  not  to  be  sworn  to,  they  may  be  received  and  filed,  ^  ^ 

though  under  the  hand  of  counsel  only,  {m) 

It  is  said  by  the  noble  and  learned  author  of  the  Treatise  on  the  Pleadings  in 
the  Court  of  Chancery,  that  *^  pleas  to  the  jurisdiction  of  the  Court,  or  in  disa- 
bility of  the  person  of  the  plaintiff,  as  well  as  pleas  in  bar  of  any  matter  of 
record,  or  of  matters  recorded,  or  as  of  record  in  the  Court  itself,  or  any  other 
Court,  may  be  put  in  without  oath  ;*'  (n)  and  the  proposition  is  so  laid  down  by 
his  Lordship,  upon  Uie  authority  of  a  book,  whose  authority  is  usually  con- 
sidered as  entided  to  weight.  (0)  It  appears,  however,  to  the  author,  that  the 
proposition  is  laid  down  too  broadly ;  for  although  it  is  true,  that  many  pleas  to 


(h)  Loid  R0d.  240. 

LoidRed.  243. 

Ibid. 

LoidRed.  243. 
{k)  Sillies  T.  Smith,  4  Mad.  366. 
(m)  Beames's  Ord.  172. 
(«)  Pine.  Beg.  324. 


(e)  Dixon  t.  Olmimiii^  1  Coz^  412. 

(f )  Beamee  <m  PL  49. 
(g)Ibid. 

(0  Ibid. 

(0  Beames's  Ord.  452 ;  2  Atk.  289. 

(ft)  Lord  Red.  243. 
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the  jurisdiction  may  be  put  in  without  oalh,  and  that  pleas  of  outlawry  ot 
excommunicatian,  which  are  pleas  to  the  person  of  the  plaintiff^  may  be  put  in, 
in  a  similar  manner,  yet  it  is  by  no  means  the  fact,  that  all  pleas  to  the  juris- 
diction, or  any  other  pleas  to  the  person  than  those  above  specified,  can  be  so 
treated.  Thus  it  has  been  held,  that  a  plea  of  privilege,  because  the  defendant 
is  an  officer  of  another  Court,  which  is  in  effect  a  plea  to  the  junsdiction,  ought 
to  be  upon  oath,  {p)  So  a  plea  of  the  bankruptcy  of  the  plaintiff,  which  is  a 
plea  to  the  person,  was,  before  the  establishment  of  the  Court  of  Bankruptcy, 
required  to  be  upon  oath,  (q) 

Perhaps  the  best  mode  to  be  adopted  by  the  practitioner,  for  determining  the 
question  as  to  a  plea  being  or  not  being  upon  oath,  will  be  to  consider  how  far 
it  will  be  necessary,  in  the  event  of  the  plea  being  considered  valid,  and  issue 
being  joined  upon  it,  to  establish  its  truth  by  evidence  upon  oath  at  the  hearing; 
and  in  all  cases  where  such  evidence  upon  oath  would  be  required  at  the  hear- 
ing, to  let  the  plea  be  accompanied  by  the  oath  of  the  defendant;  for  the  prin- 
ciple upon  which  the  Court  acts,  in  requiring  pleas  to  be  put  in  upon  oath,  is, 
that  it  will  not  permit  a  defendant  to  delay  or  evade  the  discovery  sought  by  the 
r  *212  1  P^ainti^9  unless  he  will  first  pledge  *his  oath  to  the  tnith,  (or  at 
^  -J  least  to  his  belief  of  the  truth,)  of  the  facts  upon  which  he  relies, 

in  all  cases  where  the  facts  are  those  of  which  the  Court  does  not  take  judidal 
notice. 

The  matters  of  which  the  Court  will  take  judicial  notice,  have  been  before 
enumerated ;  (r)  and  amongst  them  it  will  be  found,  that  the  Court  of  Chancery 
takes  judicial  notice  of  the  existence  and  course  of  proceeding  of  the  superior 
Courts  at  Westminster,  and  the  other  Courts  of  general  jurisdiction.  It  wiU 
also  receive  as  evidence,  which  does  not  require  the  sanction  of  an  oath,  copies, 
properly  authenticated,  of  the  records  of  all  other  Courts  of  Record.  It  also 
pays  attention  to  its  own  proceedings,  although  not  actually  recorded.  When, 
therefore,  any  matter  is  introduced  into  a  plea  which  involves  the  existence  or 
jurisdiction  of  the  Courts  of  Record  above  alluded  to,  or  which  can  be  proved 
by  the  production  of  the  records  of  other  Courts,  or  authenticated  copies  of 
them,  or  by  inspection  of  its  own  proceedings,  no  oath  is  required.  Thus,  for 
instance,  if  a  bill  is  filed  concerning  land  within  the  jurisdiction  of  a  county 
palatine  against  defendants  resident  within  that  jurisdiction,  a  plea  that  the  sub- 
ject is  cognizable  is  the  Court  of  the  county  palatine  will  be  sufficient,  although 
not  upon  oath ;  because  the  Court,  as  we  have  seen,  takes  judicial  notice  of  the 
existence  or  jurisdiction  of  the  Court  of  the  county  palatine;  and  as  it  appears 
by  the  bill,  that  the  land  in  question  is  within  that  jurisdiction,  the  Court  requires 
no  other  evidence  to  establish  the  truth  of  the  plea.  If,  however,  any  extra- 
neous matter  shall  have  been  intrpduced  into  the  plea  for  the  purpose  of  shew- 
ing that  the  subject  is  within  the  jurisdiction  of  the  county  palatine,  which 
matter,  if  issue  should  be  joined  upon  the  plea,  it  would  be  necessary  to 
establish  by  depositions  at  the  hearing ;  in  such  a  case,  it  is  apprehended  the 
plea  must  be  accompanied  by  the  oath  of  the  defendant.  So  also  with  regard 
to  pleas  of  matters  of  record;  if  the  matter  pleaded  is  purely  matter  of  record, 
or  in  other  words  which  may  be  proved  by  the  record,  the  oath  of  the  party  is 
r  *21^  1  ^^^  necessary;  but  if  any  fact  in  pais  is  introduced,  which,  in  order 
*-  -J  to  ^render  the  defence  complete,  would  require  to  be  proved  at  the 

hearing,  the  plea  must  be  upon  oath.     Thus,  where  a  defendant  pleaded  the 
statute  32  Hen.  8,  c  9,  against  selling  pretended  titles,  with  the  necesssiy 

(p)  Gibson  v.  Whitacre,  2  Vem.  83. 

(q)  Joseph  v.  Tackey,  2  Cox,  44.     Quare^.  Whether  it  may  not  now  be  pleaded  as  a 
record  of  the  Court  of  Bankruptcy  1 
(r)  Anlc,  p.  23. 
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averments  of  want  of  posftession,  &c.,  it  was  ordered  id  be  taken  off  the  file, 
because  the  plea,  although  it  set  out  a  statu te,  was,  in  substance,  matter  in 
pais.  («)  For  the  same  reason,  pleas  of  a  Statute  of  Limitations,  or  of  any 
other  statute  which  requires  averments  to  bring  the  defendant's  case  within  their 
operation,  must  be  upon  oath.  It  seems,  however,  that  a  mere  averment  of 
iaentity  will  not  render  it  necessary  that  a  plea  of  matter  of  record  should  be 
put  in  upon  oath  ;  therefore,  where  a  plea  of  the  plaintiff's  conviction  for  for- 
gery was  put  in  without  oath.  Lord  Eldon  held  it  sufficient,  although  there  was 
an-  averment  of  the  identity  of  the  plaintiff ;(/)  and  so  tlie  circumstances  of  a 
plea  of  outlawry,  containing  such  an  averment,  will  not  render  it  necessary  that 
It  should  be  upon  oath,  (u)    ' 

It  has  been  stated,  that  a  plea  of  privilege  of  an  university  may  be  put  in 
without  oath,  although  it  contains  an  averment  that  the  defendant  is  a  scholar 
resident,  Ac  (x)  It  is  to  be  observed,  however,  that  the  only  authority  for  this 
statement  is  to  be  found  in  the  case  above  referred  to,  and  that  there  the  opinion 
appears  to  have  been  merely  an  obiter  dictum  of  the  Lord  Keeper,  the  ques- 
tion not  having  been  before  the  Court ;  and  it  is  difficult  to  reconcile  it  with  the 
mle  of  the  Courts  of  Common  Law  with  regard  to  claims  of  privilege,  as  laid 
down  by  Mr.  Justice  Blackstone  in  his  Commentaries,  {y)  The  learned  judge, 
in  speaking  of  a  claim  of  privilege  on  the  part  of  the  universities,  says,  *^In 
this  case  the  charter,  confirmed  by  act  of  Parliament,  directs  the  trial  of  the 
question,  (whether  a  privileged  person  or  no,)  to  be  determined  by  the  certificate 
and  notification  of  the  Chancellor  under  seal,  to  which  it  hath  also  been  usual 
to  add  an  affidavit  of  the  fact ;  but  if  the  parties  be  at  issue  between  them* 
aelFes,  whether  A.  is  a  member  of  the  university  or  no,  on  ''^a  plea  r-  im\a  -i 
of  privilege,  the  trial  shall  be  then  by  jury,  and  not  by  the  Chan-  ■-  ^ 

cellor*s  certificate ;  because  the  charters  direct  only  that  the  privilege  be  allowed 
on  the  Chancellor's  certificate  when  the  claim  of  cognizance  is  made  by  him, 
and  not  where  the  defendant  himself  pleads  his  privilege;  so  that  this  must  be 
leA  to  the  ordinary  course  of  determination." 

With  respect  to  what  may  be  termed  matter  of  record,  which  may  entitle  a 
defendant  to  plead  it  without  oath,  it  seems  that  it  must  be  matter  which  baa 
been  properly  enrolled  or  made  a  complete  record  in  the  Court  out  of  which  it 
cornea.  Records  are  complete  for  this  purpose  as  soon  as  they  are  delivered 
into  the  Court  in  parchment,  and  there  fixed  as  the  rolls  of  the  Court;  (z)  but, 
before  they  are  so  fixed,  and  do  not  constitute  a  perfect  record,  they  are  said  to 
he  as  of  record^  and  although  they  may  be  sufficient  in  the  Courts  themselves 
to  which  they  belong  as  ground  for  ulterior  proceedings,  they  have  not  assumed 
that  permanent  form  which  gives  them  the  character  of  records.  Thus,  a  judg- 
ment at  Iaw«  signed  by  the  proper  officer  of  the  Court  by  which  it  is  made,  ia 
a  sufficient  foundation  for  the  issue  of  execution  by  the  same  Court ;  but,  as  it 
ia  removable  from  place  to  place,  it  has  not  become  a  permanent  record,  and  a 
eopy  of  it  will  not,  like  copies  of  other  records,  be  admissible  as  evidence  in 
another  Court,  ia)  So,  also,  in  the  Court  of  Chancery,  a  bill  or  other  plead- 
ing;, which  has  been  duly  filed,  or  even  a  decree,  though  passed  and  entereJ,  is 
HOC  a  record  of  the  Court,  of  which  a  copy  can  be  admissible  as  evidence  in 
another  Court.  A  proceeding  or  decree,  does  not  become  a  record  till  it  has 
been  signed  and  enrolled.  When,  therefore,  it  is  said,  that  pleas  of  matters  of 
leeord  may  be  put  in  without  oath,  it  must  be  understood  as  confined  to  those 
matters  which  are  of  record,  strictly  so  speaking,  and  which  require  no  other 


(t)  W«U  y.  Stnbbs,  2  V.  dc  B.  854. 

S)  Anitf  yol.  ly  p.  63. 
)  8  BL  Com.  885. 
(a)  Balkr's  N.  P.  238. 

Vol.  IV.— O 


(0  V.  DavuM,  19  Vefc  81. 

(x)  Prat  ▼.  Taylor,  1  Cha.  Ca.  887. 
(s)  I  PhiUips  on  Evidence.  887. 
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evidence  to  prove  them  than  what  the  Courts  are  in  the  habit  of  recognixii^ 
upon  inspection,  {b)  such  as  exemplifications  under  the  great  seal  of  the  Court 
of  Chancery,  or  of  the  Court  out  of  which  it  comes.  Upon  this  principle  it  is 
that  a  decree  of  dismissal,  signed  and  enrolled,  may  be  pleaded  without  oath, 
r  «215  1  *Upon  the  same  principle,  a  plea  of  outlawry  or  of  excommunica- 
^      ^  «>    J  (Jqq  iQj^y  i^Q  py(  ^Q  without  oath,  and  so  may  a  plea  of  conviction 

of  felony,  (c) 

With  respect  to  matters  not  so  recorded,  they  may  be  capable  of  proof 
aliunde ;  but,  if  pleaded,  the  plea  must  be  accompanied  by  the  oalh  of  the 
party ;  unless,  indeed,  they  consist  of  transactions  in  the  Court  itself,  which, 
although  they  have  not  been  solemnly  and  formally  enrolled,  are  qwui  of 
record.  Pleas  of  such  matters,  as  well  as  matters  of  record,  may  be  put  in 
without  oath ;  for,  as  the  Court  is  in  the  habit  of  noticing  its  own  proceedings, 
they  are  capable  of  proof  without  any  other  evidence  than  the  production  oif 
tjie  proceeding  itself,  or  an  office-copy  of  it,  signed  by  the  proper  officex. 
Upon  this  principle  it  is,  that,  when  a  plea  of  a  suit  already  depending  in  the 
Codrt  of  Chancery  is  put  in,  the  Court  does  not  require  that  it  should  be  upon 
oath,  but  immediately  refers  it  to  the  Master  to  inquire  into  the  existence  of 
tuch  a  suit,  {d) 

With  reference  to  the  subject  of  pleas  of  matter  of  record,  it  may  be  ob- 
served, that,  in  the  cas^  of  a  plea  of  outlawry  of  the  plaintiff,  it  was  formeriy 
usual,  as  well  at  law  as  in  equity,  to  annex  to  the  plea  a  copy  of  the  vhote 
record  of  outlawry,  duly  authenticated  by  the  seal  of  the  Court  from  whidi  it 
has  issued,  in  order  that  the  Court  may  judge  immediately  of  the  truth  of  the 
plea ;  (e)  but  latterly  it  has  been  the  practice  to  annex  the  capias  utlagaium 
only,  under  the  seal  of  the  Court,  (f)  or  of  the  proper  officer,  (which  is,  in 
fact,  the  seal  of  the  Court;)  and  this  appears  to  be  now  the  rule  in  pleas  of 
this  description.  And  where,  instead  of  ja  copy  of  the  capias  utlagatum^  duly 
authenticated,  the  defendant  annexed  a  certificate,  under  the  seal  of  the  Cleik 
of  the  Outlawries,  the  plea  was  held  to  be  bad.  {g) 

It  seems  that,  by  the  rules  of  practice,  in  all  cases  where  a  plea  is  accom- 
r  *2lfi  1  P^°'^^  ^y  ^^  answer,  it  must  be  put  in  upon  *oath.  And,  theie- 
^  ^  fore,  where  an  answer  and  plea  were  taken  by  commissiony  and 

the  return  was,  ^This  answer  was  taken  upon  oath,'  so  that  the  plea  did  not 
appear  to  have  been  upon  oath,  it  was  rejected,  though  without  costs,  as  the 
Lord  Keeper  thought  it  might  have  been  owing  to  an  error  of  the  commission" 
ers.  (A)  It  does  not  however,  appear,  from  the  report  of  the  above  case, 
whether  the  plea  was  of  matter  which  might  have  been  put  in  without  oath  or 
not 

A  plea  by  a  peer,  or  a  person  having  privilege  of  peerage,  must,  in  those 
cases  where  an  oath  would  be  required  from  persons  not  enjoying  the  privik^ 
be  put  in  upon  attestation  of  honour.  In  the  case  of  a  corporauon  aggregate, 
it  must  be  under  the  common  seaL 

It  is  to  be  observed,  that  where  a  plea,  which  ought  to  be  upon  oath,  is  pat 
in  without  one,  the  irregularity  is  not  one  which  can  be  waivea  by  the  plain- 
tifTs  taking  any  proceeding  upon  it,  such  as  setting  it  down,  &c.  (t) 


(6)  Tide  WaU  ▼.  Stubbi,  2  V.  dc  B.  8M; ▼.  Davie^  19  Yes.  81. 

(c)  ▼.  Davii,  uhi  supra.  (d)  Vide  ante^  p.  144. 

SI  Co.  Liu.  188,  b.;  Ld.  R.  184.  (/)  ^  Lutwyche,  6;  5  Bac  Ab.  S36. 

)  Waten  ▼.  Maybew,  1  8.  d&  8.  3)0.  Leave  wai»  however,  given  to  amend  the  plea, 
as  the  delect  arooe  lirom  the  mifCake  of  the  Cleik  of  the  Oatlawriei^  (who  is  a  publie  offiMf*) 
and  not  of  the  defendant. 

(A)  Jeffetaon  v.  Dawson,  8  Cha.  Ca.  2<^.    (0  WaU  v.  Stnbbi,  3  V.  d»  B.  354. 
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SECTION  IV. 

€f  Filings  Entering,  Setting  down,  and  Arguing  Fleas. 

A  plea,  being  dhiwn,  or  perased  and  settled  by  counsel,  must  be  fairly  en- 
grossed upon  parchment,  the  jurat,  where  the  plea  is  upon  oath  or  upon  attes- 
tation of  honoar,  being  written  at  the  top  on  the  left  side.  Where  there  is  no 
oath  or  attestation  required,  the  Jurat,  of  course,  is  omitted,  (a) 

The  {dea,  being  thus  prepared,  the  solicitor,  when  the  defendant  lives  within 
twenty  miles  of  London,  produces  him  at  the  public  office,  where  he  swears  to 
the  troth  of  the  plea  before  the  Master  attending  the  office ;  and  the  defendant 
oogbt  to  sign  his  christian  and  surname  at  the  foot  of  the  plea,  on  the  right  side, 
in  the  presence  of  the  Master.  (6)  If  the  defendant  is  sick,  and  unable  to 
attend  at  the  public  *office,  the  Master  will,  if  he  lives  within  four  ^  ^iw  -i 
miles  of  Lincoln's  Inn  Hall,  go  to  his  place  of  abode  to  take  his  ^  -^ 

plea,  for  which  an  extra  fee  is  paid,  (c)     If  the  defendant  lives  above  four  miles 
from  Lincoln's  Inn,  he  may  have  a  commission  to  take  it  (cQ 

The  plea,  being  complete  for  filing,  is  left  at  the  public  office  with  the  Mas- 
ter's derk,  and  the  defendant's  solicitor  gives  notice  to  his  clerk  in  Court  that 
the  plea  is  sworn  and  left  at  the  public  office,  whereupon  the  defendant's  clerk 
in  Court  goes  to  the  public  office,  and  takes  it  away  to  file.  The  clerk  at  the 
public  office  aiwave  makes  a  memorandum  of  the  delivery  of  the  plea  to  the 
cMl  in  Court  or  his  agent,  who  generally  subscribes  his  name  thereto,  (e) 

Where  a  plea  is  not  put  in  upon  oath,  it  may  be  carried  by  the  solicitor 
to  the  derk  in  Court  for  filing,  without  being  left  with  the  clerk  in  the  public 
office. 

Where  a  defendant  resides  above  twenty  miles  from  London,  or  in  case  of 
tiekness  and  above  four  miles  from  Lincoln's  Inn  Hall,  he  will  be  entitled  to  a 
eommission,  or  dedimus  protestatem^  to  take  his  plea,  answer,  or  demurrer, 
(not  demurring  alone  5)  the  method  of  suing  out  and  executing  which,  will  be 
shewn  in  the  next  chapter.  {/)  It  need  only  be  observed  here,  that  where  a 
plea  does  not  require  the  sanction  of  an  oath  or  attestation  of  honour,  it  should 
not  be  returned  upon  a  commission ;  and  that  if  it  is,  although  it  may  be 
lOowed,  the  defendant  will  not  be  entitled  to  his  costs  by  reason  of  the  plain- 
tiiTs  needless  trouble  in  executing  such  commission,  (g) 

When  the  plea  is  taken  by  commission,  the  commissioners  either  send  or 
Mng  the  commission,  duly  executed,  with  the  proper  return  and  plea  annexed 
to  it,  to  the  office.  If  a  commissioner  has  the  carriage  of  it,  it  is  taken  from 
lum  without  oath ;  but,  if  sent  by  another  person,  he  must,  (unless  the  plain- 
tifTs  clerk  in  Court  will  dispense  with  his  so  doing,)  swear  that  it  has  not  been 
<>pened  or  altered  since  he  received  it ;  afVer  which  the  defendant's  clerk  in 
'  Court  files  it  in  the  same  manner  that  he  does  answers  taken  by  commission.  (A) 

It  may  be  proper  here  to  observe,  that  when  the  defendant  is  to  be  sworn  to 
&plea  and  answer  before  commissioners  in  *the  country,  it  ought  p  im\q  i 
to  appear  distinctly  by  the  action  that  the  defendant  was  sworn  ^  -* 

to  the  plea  as  well  as  to  the  answer ;  otherwise  the  plea  will  be  rejected  $  {g) 
hot  the  Court  will  sometimes  permit  the  caption  to  be  amended. 


(•)  Hind.  S18.  (b)  lb.  219. 

(e)  Pnc  Reg.  76.  (ef)  Poft.  chap,  ziv,  0.  8. 

g\  Hind.  S19.  (/)  8.  3. 

)  HiimL  an.  (A)  Ibid.  321. 

(g)  Jefbraon  v.  Dawson,  %  Oha.  Ca.  208 ;  For.  Rom.  94. 
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We  have  seen  before,  that  no  plea  can  be  received  after  the  return  of  an 
attachment  with  proclamations,  unless  with  the  special  leave  of  the  Coart 
granted  upon  motion,  (t)  Up  to  that  point  of  process*  a  plea,  whether  accom- 
panied by  an  answer  or  not,  may  be  received  ;  but,  if  filed  after  that  time,  it 
may  be  taken  off  the  file  upon  motion,  (k)  If  however,  afler  an  attachment 
with  proclamations  returned,  a  defendant  succeeds  in  obtaining  an  order  for  time 
to  answer^  he  may,  under  such  order,  put  in  any  plea  which  requires  the  sanc- 
tion of  an  oath,  but  not  one  which  is  not  upon  oath,  such  as  a  plea  of  out- 
lawry, or  of  a  former  decree.  (/) 

A  plea  is  filed  in  the  same  manner  as  an  answer,  (m) 


*  kder  a  plea  has  been  filed,  the  defendant  must,  (if  the  plea  is  groanded 
upon  the  substance  or  body  of  the  matter,  or  extends  to  the  jurisdiction  of  the 
Court,)  enter  it  with  the  Registrar  within  eight  days  after  filing ;  otherwise  it 
wiU  be  over-ruled  of  course,  as  put  in  for  delay ;  and  the  plaintiff  may  take  out 
process  to  enforce  the  defendant  to  make  a  better  answer,  and  to  pay  the  costs. 
And  the  same  shall  not  aflerwards  be  admitted  to  be  set  down  or  debated, 
unless,  upon  motion,  it  shall  be  ordered  by  the  Court*  (n) 

The  above  order,  which  requires  a  defendant  to  enter  a  plea  within  eight 
days  after  filing,  applies  only  to  such  pleas  as  extend  to  the  substance  of  the 
case  or  to  the  jurisdiction  of  the  Court,  which,  by  the  same  order,  are  directed 
to  be  argued  in  open  Court  |  there  are  certain  pleas,  however,  which  are  not 
r  «210  1  '^^^"^  ^^  ^P^'^  Court,  and,  therefore,  need  not  be  entered  by  the 
t.  -J  defendant     These  are  pleas,  1,  of  outlawry  ;  2,  of  a  former  suit 

depending  $  and,  3,  of  a  decree  signed  and  enrolled.  The  first  are  pleaded,  as 
we  have  seen,  sub  sigillo^  so  that  their  truth  cannot  be  disputed.  To  the  two 
latter  species  of  pleas  are,  as  has  been  stated,  referred  to  the  Master  to  inquire 
into,  and  certify  the  truth  respecting  them,  (o)  It  is,  however,  competent  lo 
the  plaintifiT,  in  case  he  thinks  that  a  plea  of  any  of  the  above  three  descriptions 
is  defective,  to  set  it  down  to  be  aigued  like  other  pleas ;  for  which  purpose  he 
must  himself  enter  the  plea  with  the  Registrar,  {p^j  In  the  instance  of  a  plea 
of  outlawry,  the  plaintiff,  if  he  conceives  that  it  is  insufficient  in  form,  most 
enter  the  plea  within  eight  days  afler  filing  it ;  otherwise  the  defendant  may 
take  out  process  for  costs,  (q) 

The  plea  having  been  entered  with  the  Registrar,  either  side  may  obtain  an 
order  by  petition,  either  to  the  Lord  Chancellor  or  Master  of  the  Rolls,  (ac- 
cording to  the  Court  in  which  the  cause  m^  be,)  to  set  it  down  for  a^- 
ment;  {qq)  such  order  must  be  brought  to  the  Registrar  at  least  two  days  before 
the  day  appointed  for  hearing,  (r)  The  proceedings  with  regard  to  setting 
down  a  plea  for  hearing,  afe,  in  all  other  respects,  similar  to  those  to  be  adopt^ 
in  cases  of  demurrers,  (rr) 

If  a  plaintiff,  af\er  obtaming  an  order  to  refer  the  plea  for  impertinenGe«  sets 
the  plea  down  for  aigument,  his  so  doing  will  be  a  waiver  of  the  impertinenee, 

(t)  AntCt  vol.  1,  pp.  608»  609. 

Ik)  Ibid.;  Ssnders  v.  Munwy,  IB.  AS.  2S5. 

(/)  Vide  antCt  voL  I,  ubi  Bupra,     Vide  etiam,  Lbyd  v.  GuDter,  1  Yem.  S75. 

(m)  Vide  poit,  chsp.  xiv,  s.  3. 

(ft)  Besmea't  Ord.  173.     Vide  Jordtn  v.  8«wliii»»  3  Bro.  C.  G.  31% 

(o)  At  to  the  method  of  procuring  this  referenoey  vide  ante,  p.  149,  178. 

Ip)  PrM.  Reg.  336,  330.  {a)  Betmei't  Ord.  175. 

Iqq)  For  the  method  of  obtainiDg  such  an  oraer,  vide  ante,  p.  83. 

(r)  Beames's  Oidex%  131.  (it)  Ante,  p.  88. 


OF  FILINO9   BNTBBINO,   BBTTINO   DOWN,   AND  AROUINO.  131 

and  the  defendant  may  move  to  discharge  the  order  of  reference,  even  though 
the  defendant  has  attended  the  master  upon  the  impertinence.  («) 

It  is  to  be  observed,  that,  after  a  plea  has  been  put  in  and  entered,  no 
step  can  be  taken  in  the  cause  till  it  has  been  disposed  of.  Thus  there  can 
be  no  motion  for  an  injunction  till  the  plea  has  been  argued.  The  Court 
will,  however,  at  the  instance  of  the  plaintiff,  in  such  a  case,  expedite  the 
bearing  of  the  plea,  and  will  give  the  plaintiff  leave  to  move  on  the  same  day 
that  it  comes  on,*  if  the  plea  should  be  over-ruled  upon  argument,  p  ^qa  -i 
*that  an  injunction  may  issue.  (/)     It  is,  however,  to  be  noticed,  ^  -^ 

that  if,  instead  of  over-ruling  the  plea,  the  Court  allows  it  to  stand  for  an  an- 
swer, the  defendant  cannot  move  to  dissolve  the  injunction  absolutely,  but  only 
siisu  {u) 

80,  also,  if  a  defendant  pleads  to  part,  and  answers  to* the  residue  of  the  bill, 
the  plaintiff  cannot  except  to  the  answer  till  the  plea  has  been  argued,  (x) 
unless  in  cases  where  the  plea  is  confined  to  the  relief  prayed,  and  the  defend- 
ant professes  to  answer  as  to  the  whole  discovery  required ;  in  such  cases,  it 
seems,  the  Court  wUl  not  require  the  plaintiff  to  set  down  the  plea  before  he 
excepts  to  the  answer  for  insufficiency,  (y) 

The  rule  which  requires  a  plea  to  be  disposed  of  upon  aigument,  before  aay 
fiirther  proceedings  are  had  in  the  cause,  applies  equally  to  eases  where  the 
defendant,  as  well  as  to  cases  where  the  plaintiff  seeks  to  move  in  the  cause. 
Thus  where  a  plea  has  been  filed  and  entered,  the  bill  cannot  be  dismissed  for 
want  of  prosecution  till  the  plea  has  been  argued,  (z)  And  so  if  a  defendant 
plead  in  bar,  he  cannot  move  for  the  plaintiff  to  make  his  election,  till  the  plea 
has  been  aigued  ;  for  the  plea,  by  insisting  that  the  plaintiff  is  not  entitled  to 
sue  in  equity,  denies  that  he  has  an  election ;  (a)  and  if  an  order  for  the  plain- 
tiff to  make  his  election  has,  under  such  circumstances,  been  made,  the  same 
win,  on  motion,  be  discharged,  (b) 

It  is  not,  however,  necessary  m  all  cases  that  a  plea  should  be  set  down  for 
argument ;  for,  if  the  plaintiff  conceives  the  plea  to  be  good,  though  not  true, 
be  may  reply  to  the  plea,  and  take  issue  upon  it,  and  proceed  to  examine  wit* 
sesses,  as  in  the  case  of  an  answer.  In  such  case,  the  replying  to  the  plea  is 
always  considered  as  full  an  admission  of  its  validity  as  if  it  had  been  allowed 
upon  aigument ;  (r)  so  that  if  the  defendant,  at  the  hearing*  proves  his  plea  to 
be  true,  the  bill  must  be  dismissed ;  {d)  therefore,  where  a  defendant,  in  a  plea 
of  purchase  for  a  valuable  'consideration,  omitted  to  deny  notice,  ^  ^^201  n 
and  the  plaintiff  replied  to  it,  and  the  defendant,  at  the  hearing,  ^  -^ 

proved  the  purchase  for  valuable  consideration,  it  was  held  that  the  bill  ought 
to  be  dismissed  ;  for  it  was  the  plaintiff's  own  fault  that  he  had  not  set  the  jdea 
down  for  argument,  when  it  would  have  been  over-ruled,  (e)  And  it  seems, 
that  in  such  case  it  will  make  no  difference  if  the  plaintiff  snould  prove  notice; 
for  all  that  is  required  of  a  defendant  in  such  a  case  is  to  prove  his  plea,  which 
be  does  by  proving  the  purchase  and  the  payment  of  the  consideration.  Were 
it  otherwise,  the  defendant  might  be  tricked  by  the  plaintiff,  who,  finding  that 
tbe  defendant  had  made  a  slip  in  his  plea,  might  decline  arguing  it,  and  reply  to 


(m)  Dixon  ▼.  Ohniiu,  1  Cox,  412. 

(i)  Homphraya  v.  Humphreys,  3  P.  Wins.  395. 

(«}  Osbom  T.  Gowper,  Mos.  198.  (x)  Darnell  ▼.  Reyny,  1  Yem.  344. 

(y)  Pigot  T.  Staoe,  2  Dick.  496 ;  Sidney  y.  Perry,  ib.  603. 

(z)  Anon.,  Bsmardist,  380;  I  Harr.  316,  Newland'a  ed. 

(a)  Anon.,  Mos.  304.  (b)  Vaughan  t.  Welah,  Mot.  310. 

(r)  Hind.  335.  (d)  Ilrid. 

(e)  Harris  y.  Ingledew,  3  P.  Wms.  94. 
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it  I  in  which  case  the  defendant  would  be  without  remedy,  for  he  coald  do  no 
more  than  prove  his  plea,  (f) 

It  has  been  before  stated,  that  if  the  plaintiff  after  a  plea  has  been  put  in, 
and  before  it  has  been  ai^ed,  amends  his  bill,  it  will  be  considered  as  an 
admission  of  the  validity  of  the  plea,  as  if  the  same  had  been  allowed  on 
ai)g[ament.  The  rules  of  practice,  with  regard  to  amendments  made  aHer  a 
l^ea  has  been  put  in,  have  been  already  pointed  out,  in  treating  of  the  amend- 
ment of  bills ;  (g)  it  may,  however,  be  added,  that  in  Spencer  v.  Bryan  (h)  it 
was  decided  that  if  the  plaintiff,  after  a  plea  has  been  filed,  amends  his  biB, 
thereby  allowing  the  plea  to  be  good,  the  defendant  will  be  entitled  to  the  same 
time  to  answer,  as  he  would  have  upon  an  original  bill,  the  amended  bill  in  this 
case,  standing  in  the  place  of  a  new  bill,  the  amendment  being  permitted  only 
to  save  expense.  That  case,  however,  was  before  the  new  oiders ;  whether 
the  same  practice  would  prevail  now,  has  never  yet  been  decided. 

If  a  defendant,  aAer  a  plea  has  been  set  down,  should  wish  not  to  argue  it 
he  may  apply  for  liberty  to  withdraw  his  plea  on  payment  of  taxed  costs,  (Q 
and  where  a  plaintiff  had  set  down  a  plea  to  be  aiffued,  and  afterwards  movcn 
that  it  might  not  stand  in  the  paper,  and  got  an  order  to  amend  his  bill,  it  was 
r  *222  1  *^^^^9  that  the  defendant  was  entitled  to  taxed  costs,  (k)  Where, 
*-  -^  after  a  plea  had  been  set  down  for  hearing,  the  plaintiff  obtained 

and  served  an  order  to  amend  his  bill,  and  when  the  plea  came  on  to  be  heard 
did  not  appear,  the  plea  was  allowed  with  costs,  the  Lord  Chancellor  saying, 
that  he  much  doubted  whether  an  order  to  amend  without  more  would  strike 
the  plea  off  the  record.  (/)  Where  a  plea  had  been  set  down,  but  when  it 
eame  on  to  be  heard  the  plaintiff  declined  arguing  it,  stating  his  intention  to 
amend  his  bill,  the  Vice  Chancellor  held  that,  by  desiring  to  amend,  the  plain- 
tiff admitted  the  validity  of  the  plea,  and  that  the  plea  must  be  allowed  on 
payment  of  the  usual  costs.  In  such  case  the  order  must  not  be  drawn  up 
with  the  usual  words  prefixed,   ^'  Upon  hearing  and  debate,  &&'*  (m) 

Where  a  defendant  sets  down  a  plea,  and  upon  its  being  called  on  does  not 
appear,  the  plea  will,  upon  afiidavit  by  the  plaintiff  of  service  upon  him  of  the 
order  to  set  it  down,  be  over-ruled ;  but  if  no  such  afiidavit  is  produced,  the 
plea  can  only  be  struck  out  of  the  paper.  The  Court  will  not,  however,  restore 
It,  unless  an  afiidavit  is  made  by  the  solicitor,  accounting  for  his  not  being  pre- 
pared when  the  plea  was  called  on.  (n) 

The  proceedings  upon  the  argument  of  a^plea,  are  nearly  the  same,  muta&s 
mutandUf  as  those  upon  the  argument  of  a  demurrer.  It  may  in  addition  be 
observed,  that  if  a  plea  is  supported  by  an  answer,  upon  the  argument  of  die 
plea,  the  answer  may  be  read  to  counterprove  the  plea,  and  if  the  defendant 
appears  not  to  have  sufiiciently  supported  his  plea  by  his  answer,  the  plea  must 
be  over-ruled  or  ordered  to  stand  for  an  answer  only,  (o)  And  it  is  to  be  re- 
marked, that  where  a  defendant  had  answered  to  an  original  bill,  which  was 
afterwards  amended,  whereupon  the  defendant  put  in  a  plea  to  the  amended 
bill,  the  plaintiff  was  permitted  to  read  the  answer  to  the  original  bill,  to  coun- 
terprove the  plea  to  the  amended  bill,  (/>) 

r  *22^  1  *^  P^^^  upon  argument,  may  be  either  allowed  simply,  or  the 
L  J  benefit  of  it  may  be  saved  to  the  hearing,  or  it  may  be  ordered  to 

stand  for  answer,  or  it  may  be  over-ruled.  The  consequence  of  each  of  sach 
judgments  will  be  considered  in  the  ensuing  sections. 

(/)  Ibid.  (g)   Vide,  voL  1,  p.  624»  andaeq. 

(A)  9  Yes.  331.  (t)  1  Smith,  234. 

(k)  Jones  v.  Wattier^  4  Sim.  128.  (/)  Jeimings  v.  Pearce,  1  Yes.  J.  447. 

(m)  Lopez  ▼.  De  Tastet,  3  Mad.  188.  (n)  Mazarredo  ▼.  Maitland,  2  Mad.  38. 

(o)  L<Hd  Red.  246.  {p)  HUdyard  v.  Crenj,  3  Atk.  804. 
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SECTION  Y. 
Of  allowing  Pleas* 

If  a  plea  is  allowed  simply,  it  is  thereby  detennined  to  be  a  foil  bar  to  so 
much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with  tfie  averments  neces- 
saiy  lo  support  it,  be  true.  If,  therefore,  a  plea  is  allowed  upon  aigument,  or 
the  plaintiff  without  aigument  thinks  it,  though  ffood  in  form  and  substance,  not 
true  in  point  of  fact,  he  may  take  issue  upon  it,  and  proceed  to  disprove  the 
facts  upon  which  it  is  endeavoured  to  be  supported,  (a)  This  he  does  by  filing 
a  replication,  and  serving  the  defendant  with  a  subpoena  to  rejoin,  in  the  same 
manner  that  he  would  do  if  the  defendant  had  simply  put  in  an  answer  to  the 
bin  in  the  usual  way.  (6) 

After  the  plaintiff  has  replied  to  a  plea,  the  validity  of  the  plea  can  never  be 
questioned,  but  only  the  truth  of  it  according  as  it  is  proved  by  the  defendant 
or  disproved  by  the  plaintiff,  (c)  in  fact  nothing  but  the  matters  contained  in  the 
plea  as  to  so  much  of  the  bill  as  the  plea  covers,  is  in  issue,  between  the  par- 
ties, (d)  If,  therefore,  issue  is  thus  taken  upon  the  plea,  the  defendant  must 
prove  the  facts  which  it  suggests.  If  he  fails  in  this  proof,  so  that  at  the  hear- 
ing, the  plea  is  held  to  be  no  bar,  and  the  plea  extends  to  the  discovery  sought 
by  the  bill,  the  plaintiff  is  not  to  lose  the  benefit  of  that  discovery,  but  the 
Court  will  order  the  defendant  to  be  'examined  upon  interrogatories  r.  0004.  1 
to  supply  the  defect  (e)     But,  if  the  defendant  proves  the  truth  of  I-  -I 

the  matter  pleaded  the  suit,  so  far  as  the  plea  extends,  is  barred  even  though  the 
plea  is  not  good,  either  in  point  of  form  or  substance.  (/) 

It  is  to  be  observed,  that  although  when  a  plea  has  been  replied  to,  the  matter 
in  issue  is  the  truth  of  the  plea  only,  which  must  be  proved  by  the  defendant, 
this  will  nor  prevent  the  plaintiff,  if  he  chooses,  from  examining  witnesses  to 
prove  the  whole  case  made  by  his  bill ;  and  where  a  bill  was  filed  by  a  plaintifl^ 
who  founded  his  claim^as  representative  of  A.  S.,  and  the  defendant  pleaded, 
that  A.  S.  under  whom  the  plaintiff  claimed,  was  living,  to  which  the  plaintiff 
put  in  a  general  replication,  and  then  went  into  a  general  examination  to  prove 
lus  case,  upon  a  motion  being  made  on  the  part  of  the  defendant  to  suppress  the 
p^intiff's  aepositions.  Lord  Bathurst,  who  was  assisted  by  Sir  T.  Sewel,  M. 
jELy  refused  to  make  the  order,  although  it  was  held,  that  if  the  plea  should  turn 
out  to  be  true  it  would  be  impossible  for  the  plaintiff  to  use  them,  (g) 

It  can  scarcely,  however,  be  imagined,  that  a  case  should  ever  anse,  in  which 
such  a  course  of  proceeding,  on  the  part  of  the  plaintiff  would  be  advisable^ 
especially  as  the  Court  will  not,  as  we  have  seen,  in  the  event  of  the  plea  beintf 
foand  false,  deprive  the  plaintiff  of  any  .advantage  which  he  might  have  had 
from  a  discovery  by  the  defendant  if  an  answer  had  been  originally  put  in. 

The  plaintiff  may,  however,  if  he  pleases,  go  into  evidence  to  disprove  the 
plea,  and  if  he  has  in  his  bill  alleged  any  matter  which,  if  true,  may  have  the 
effect  of  avoiding  the  plea,  such  as  notice,  fraud,  ^.,  he  may,  after  replying 
to  the  plea,  examine  any  witnesses,  he  may  have  in  support  of  his  allegation* 
And  where  the  plea  introduces  matter  of  a  negative  nature,  such  as  denial  of 
notice,  fraud,  &c.,  it  will  be  necessary  for  him,  in  case  sufficient  is  not  admitted 


(a)  Lord  Red.  244.  (b)  Vide  pott,  «  Of  Hearing." 

e)  Parker  y.  Blythmore,  Free,  in  Ch.  68 ;  Pimsany  t.  Sbaw,  6  Bro.  P.  C.  SOT. 

Lord  Red.  344. 
e)  lb. ;  Brownaword  ▼.  Edwards,  2  Yea.  247.     Wood  y.  Strickland,  2  V.  d&  B.  168. 
/)  Lord  Red.  244 ;  Hania  y.  Ingledew,  8  P.  Wma.  94. 

d)  Old  y.  HoddleatOD,  2  Dick.  610. 
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r  *225  1  ^^  ^^^  answer  in  support  of  the  plea,  to  shew  the  existence  of  the 
^  -^  ^notice  or  fraud  to  go  into  eyidence  in  support  of  the  affirmation  of 

theproposition.  (g) 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer,  and  an  injone- 
tion  obtained,  till  answer,  will  be  dissolved,  upon  application  as  a  matter  of 
course.  (A) 

By  the  new  orders  of  the  3d  of  April,  1828,  order  31,  it  is  provided,  tfiat 
upon  the  allowance  of  any  plea,  the  plaintiff  shall  pay  to  the  defendant  the 
taxed  costs  thereof,  and  when  such  plea  is  to  the  whole  bill,  the  taxed  costs  of 
the  suit  also,  unless  in  case  of  a  plea,  the  plaintiff  or  plaintiffs  shall  undertake 
fo  reply  thereto,  and  then  the  costs  shall  be  reserved,  or  unless  the  Court  shafl 
think  fit  to  make  other  order  to  the  contrary. 

Previously  to  this  order,  the  practice  with  regard  to  costs,  upon  allowing  or 
over-ruling  pleas,  was  regulated  by  an  order  of  the  21st  July,  1710,  by  which 
the  costs  to  be  paid  upon  the  allowing  or  over-ruling  of  any  plea  or  demurrer, 
was  fixed  at  5/. ;  (t)  and,  by  a  further  order  of  the  6th  of  February,  1794,  by 
which,  besides  such  sum  of  5/.  settled  to  be  paid  on  allowing  or  over- ruling  a 
plea  or  demurrer,  (as  also  the  6/.  deposit  on  the  re-aiguing  a  plea  or  demurrer,) 
the  party  was  made  liable  in  all  such  cases  to  such  further  costs  as  the  Court 
should  award,  (k) 

It  may  be  mentioned  with  reference  to  this  subject,  tliat  where  a  phuatifi^ 
after  setting  down  a  plea  to  be  argued,  moved  that  it  might  not  be  in  the  paper 
for  hearing,  and  obtained  an  order  to  amend  the  bill,  he  was  ordered  to  pay  the 
taxed  costs  under  the  31st  order  aix>ve  mentioned.  (I) 


*2  26    ]  ♦SECTION  VL 

Of  saving  the  Benefit  of  a  Plea  to  the  Hearing* 

It  sometimes  happens  that,  upon  the  aigument  of  a  plea«  the  Court  considen 
(hat  although,  so  far  as  then  appears,  it  may  be  a  good  defence,  yet  there  may 
be  matter  disclosed  in  evidence,  which,  supposing  the  matter  pleaded  to  be 
strictly  true,  would  avoid  it,  in  such  case  the  Court,  in  order  that  it  may  not 
preclude  the  question  by  allowing  the  demurrer,  directs  that  the  benefit  of  it 
shall 'be  saved  to  the  defendant  at  the  hearing,  (a)  The  effect  of  such  an  order 
iJB  to  give  the  plaintiff  an  opportunity  of  replying  and  going  into  evidence  with* 
out  over-ruling  the  plea,  (b) 

When  the  benefit  of  the  plea  is  reserved  to  the  hearing,  such  part  of  the  biD 
as  is  covered  by  the  plea  is  not  to  be  answered,  (c) 

Unless  any  Uiing  is  said  in  the  order  in  such  cases,  with  respect  to  the  costs 
of  the  plea,  they  must  abide  the  result  of  the  hearing,  the  order  saving  the  benefit 
of  the  plea  to  the  hearing,  being  in  fact  nothing  more  than  an  order  for  the  ad- 
journment of  the  discussion.  Lord  Ch.  Baron  Gilbert,  with  reference  to  this 
subject,  observes,  *^  But  if  the  words  are  to  save  the  benefit  of  the  plea  till  the 
hearing,  no  other  use  could  ever  be  found  by  these  words  but  that  in  tratii  it 

(g)  Eyre  ▼..  Dolphin,  3  Ball  and  B.  803;  Saunden  t.  Leriie,  ib.  615. 

(A)  Philips  ▼.  Langhom,  1  Dick,  148.  (t)  Beamea'a  Oid.  320. 

[k)  Ib.  456.  (/}  Jones  ▼.  Watti^,  4  Sim.  1S8. 

[aS  Lord  Red.  245.  (6)  Vkle  Cooth  v.  JaekMO,  6  Tea.  1S»  18. 

[e)  For.  Rom.  64. 
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ssres  the  defendant  paying  costs  for  the  orer-ruling  his  plea ;  and,  therefore, 
thoQgh  the  Court  often  mAjea  use  of  these  words,  yet  when  the  plea  is  very 
laolty,  or  naught,  that  the  Court  often  saves  the  benefit  thereof  till  the  hearing, 
yet  they  deolue  it  shall  not  avoid  the  payment  of  costs,  "(cf) 


•SECTION  VIL  [    *227    ] 

Cf  Ordering  a  Pka  to  $tand  for  Jintwer. 

If  upon  argument,  the  Court  considers  that  the  matter  offered  by  way  of  plea 
may  be  a  defence,  or  part  of  a  defence,  but  that  it  has  been  informally  pleaded, 
or  is  not  properly  supported  by  the  answer,  so  that  the  truth  is  doubtful,  it  will^ 
in  such  case,  instead  of  over-ruling  the  plea,  direct  it  to  stand  for  an  answer,  (a) 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a  sufficient 
answer  to  so  much  of  the  bill  as  it  covers,  unless  by  the  order  liberty  is  given 
to  the  plaintiff  to  except ;  {b)  and  where  a  defendant  pleaded  to  the  whole  bill, 
and,  on  aiguing  the  plea,  it  was  ordered  to  stand  for  an  answer,  without  saying, 
one  way  or  the  other,  whether  the  plaintiff  might  except,  the  plaintiff  was  not 
allowed  to  except,  because,  by  the  terms  ^for  an  answer,'  in  the  order,  a  suffi- 
cient answer  is  meant,  an  insufficient  answer  being  no  answer,  (r)  It  is  to  be 
observed,  that  if  a  plea  be  to  part  only  of  the  bill,  and  is  accompanied  by  an 
answer  to  the  rest,  an  order  that  it  may  stand  for  an  answer,  without  giving  the 
plaintiff  liberty  to  except,  will  not  preclude  the  plaintiff  from  excepting  to  the 
answer  to  that  part  of  the  bill  which  is  tiot  covered  by  the  plea,  {d) 

The  order  for  the  plea  to  stand  for  an  answer,  is,  however,  frequently  accom- 
panied with  a  direction  that  the  plaintiff  shall  be  at  liberty  to  except ;  but  the 
liberty  is  sometimes  qualified  so  as  to  protect  the  defendant  from  any  particular 
discovery,  which  he  ought  not  to  be  called  upon  to  make,  (e) 

When  a  plea  has  been  ordered  to  stand  for  an  answer,  with  liberty  to  except, 
the  plaintiff^  must  proceed  to  deliver  his  exceptions  within  two  months,  other- 
wise the  answer  will  be  decreed  ^sufficient  Cj)  The  proceedings  ^  ^qoo  -i 
upon  the  exceptions  when  delivered,  will  be  trie  same  as  those  upon  ^  -* 

exceptions  to  answers  in  general. 

When  a  plea  is  ordered  to  stand  for  an  answer,  the  plaintiff  is  entided  to  the 
omial  costs  of  over-ruling  a  plea,  [g) 


SECTION  vin. 

(Jf  over-ruling  Pleas. 

If  the  Court,  upon  argument,  is  of  opinion  that  the  plea  cannot,  under  any 
ctieamstances,  be  made  use  of  as  a  defence,  it  is  simply  over-ruled,  and  the 
plaintiff  may  proceed  to  have  his  costs  taxed,  and  to  issue  process  for  the  re- 


(O)  IK  94.  (a)  Laid  Rad.  245. 

{bS  Ibid.  (e)  Sellon  ▼.  Lewen,  8  P.  Wm.  S89. 

{d)  Coke  T.  Wiloockfl,  Mos.  73 ;  Ld.  Red.  246. 

(e)  Lord  Red.  246;  Alardes  y.  Campbdl,  Bonb.  265 ;  Brereton  ▼.  Ganral,  2  Atk.  240 ; 
Piuej  T.  Deeboavrie,  3  P.  Wm.  315;  King  v.  Holcombe,  4  Bro.  G.  C.  489;  Bayley  v. 
AduBH  6  Yes.  686. 

(/)  Ord.  1828,  IV.  (g)  Howlmg  v.  Buikr,  2  Mad.  245. 
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tmerf  of  them ;  he  may  also,  if  Ae  plea  has  been  to  the  whole  bill,  and  fhe 
defendant's  time  for  answering  has  expired,  issue  an  attaehment  for  want  of  an 
answer,  (a)  unless  the  defendant  has  obtained  either  from  a  Master,  or  from  the 
Court  at  toe  hearing,  {b)  an  extension  of  time  to  answer :  in  such  case  the 
attachment  must  not  be  issued  till  the  extended  time  for  answering  has  expired. 

The  effect  of  over-ruling  a  plea,  is  to  impose  upon  the  defendant  theneceseitj 
of  making  a  new  defence.  This  he  may  do,  either  by  a  new  plea,  or  by  an 
answer,  and  the  proceedings  upon  the  new  defence  will  be  the  same  as  if  it  fand 
been  originally  made. 

It  is  said,  in  some  of  the  books  of  practice,  that  af^r  a  plea  has  been  over- 
ruled a  new  defence  may  be  made  by  demurrer ;  and,  in  TTie  East  India  {Jom^ 
pony  V.  Campbell^  (c)  such  a  demurrer  (which  was  upon  the  ground  that  the 
discovery  would  subject  the  defendant  lo  pains  and  penalties)  was  permitted.  It 
r  *229  -1  i*  ^o  be  recollected,  however,  that  this  occurred  under  the  *old  prae* 
I-  ^  tice,  under  which,  provided  a  defendant  was  not  in  contempt  or  had 

not  obtained  an  order  for  time,  he  might  have  put  in  a  demurrer  at  any  time; 
but,  under  the  new  orders,  this  would  be  nearly  impossible,  unless  by  special 
leave  of  the  Court  $  since,  by  the  10th  order,  (</)  twelve  days  only,  from  ap- 
pearance, are  allowed  to  a  defendant  to  demur  alone  to  any  bill.  A  demurrer 
to  part  of  the  bill  may,  however,  still  be  put  in,  in  cases  where  the  whole  time 
allowed  by  the  above  order  to  plead,  answer,  or  demur,  (not  demuning  alone) 
has  not  elapsed  at  the  time  of  the  plea  being  over-ruled,  or  where  an  order  for 
additional  time  for  the  same  purpose  has  been  obtained.  But  under  an  ord^ 
for  time  to  answer  alone,  such  a  defence  cannot,  it  is  apprehended,  be  put  in. 

We  have  seen  before,  that  after  a  plea  has  been  over-ruled  a  defendant  cannot 
demur  ore  tenus.  (e) 

The  rule  with  regard  to  pleading  again,  must  be  understood  with  this  qualifi- 
cation, viz:  that  the  second  plea  must  not  be  upon  the  same  ground  as  the  first; 
therefore,  it  is  held  that  only  one  plea  to  the  jurisdiction  can  be  allowed,  (y) 
And  so  where,  to  a  bill  to  set  aside  an  agreement  and  release,  stating  circum- 
stances of  fraud  and  duress,  the  defendant  pleaded  the  agreement  and  release  to 
the  whole  bill,  without  denying  the  fraud  and  duress,  and  the  plea  was,  upon 
that  ground,  over-ruled ;  whereupon  the  defendant  put  in  another  plea,  insisting 
npon  the  same  release  as  a  bar  to  the  relief,  and  also  to  so  much  of  the  disooveiy 
as  related  to  transactions  prior  to  the  agreement,  accompanied  by  an  answer  as 
to  the  circumstances  of  fraud  and  duress,  this  was  held  to  be  irregular,  (g) 

If  the  plea  has  been  to  part  of  the  bill  only,  accompanied  by  an  answer  to 
the  rest,  the  plaintiff  may  proceed  to  compel  an  answer  to  the  part  intended  to 
r  ^^230  1  covered  by  the  plea,  by  ^exceptions  to  the  answer.  It  is  said, 
^  -^  also,  that  he  may  serve  him  with  a  subpcena  for  a  better  answer, 

but  that  he  cannot  do  both.  (A) 

It  is  to  be  observed,  that  a  defendant  to  a  bill  of  revivor  cannot  plead,  to  the 
original  bill,  a  plea  which  has  been  pleaded  by  the  original  defendant,  and  over- 
ruled ;  (t)  but  u  a  plea  has  been  put  in,  and  the  original  defendant  has  died 

(a)  Hind.  9U.  (b)  Waterton  v.  Croft,  S  Sim.  488,  anic 

Ic)  1  Yes.  346.  (<Q  Old.  1833,  X. 


{«)  Ante,  p.  87. 


*)  Prac.  Reg.  326.  It  is  Mid,  in  the  same  work,  p.  830,  that  if  outlawiy  or  other 
matter  be  pleaded^  and  the  plea  is  over-roled,  no  other  plea  shall  be  after  pleaded ;  but  tbe 
defendant  mast  answer,  lliis,  however,  must  be  meant  to  apply  to  other  pleas  of  theaome 
matter.  Sed  vide  Rowley  ▼.  Ecdes,  1  8.  d&  8.  511,  where  Sir  J.  Leach,  V.  C,  appeua 
to  have  held,  that  after  a  plea  is  over-mled,  a  defendant  cannot  put  in  a  second  plea  without 
laa^  of  tiie  Conrt 

g)  Freeland  v.  Johnson,  2  Anst  407.  (A)  Strickland  y.  MackeDse,  1  IHck.  49. 

>)  Samnda  v.  Furtado,  8  Bio.  O.  0.  70. 
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before  aigament,  the  defendant  to  the  bill  of  revivor  may  plead  the  Hme  matter 
iienavo. 

By  Lord  Lyndhuret's  orders,  it  is  directed  that  upon  the  over-ruling  of  any 
plea,  the  defendant  or  defendants  shall  pay  to  the  plaintiff  or  plaintiffs  the  taxed 
costs  occasioned  thereby  unless  the  Court  shall  make  other  order  to  the  con* 
trary.  (k) 


SECTION  IX. 
Of  amending  Pleas,  and  pleading  de  novo. 

It  sometimes  happens,  that  where  there  is  evidently  a  material  ground  of  de** 
fence  disclosed  in  the  plea,  but,  owing  to  some  evident  slip  or  mistake,  the  plea 
has  not  been  correcdy  framed,  the  Court,  in  this  respect  following  the  Courts  of 
Law,  will  exercise  a  discretion  in  allowing  the  plea  to  be  amended,  (a)  Thus 
where  a  plea,  which  in  substance  shewed  a  defect  of  parties,  instead  of  stating 
that  additional  parties  were  necessary  and  naming  them,  prayed  judgment  whe- 
ther the  defendant  ought  to  be  called  upon  for  further  answer.  Lord  Eldon,  upon 
the  aigument,  instead  of  over-ruling  the  plea,  on  the  ground  of  informality,  gave 
the  defendant  leave  to  amend  it.  (b)  And  so  where  an  error  in  a  plea  of  out- 
hwry  was  occasioned  by  the  Clerk  of  tlie  Outlawries,  who,  instead  of  a  copy 
of  the  record  of  the  outlawry,  *or  of  the  capias  utlasatuniy  gave  ^  ^^oi  n 
a  certificate  of  the  outlawry,  which  was  annexed  to  Uie  plea,  the  ^  ^ 

Court  allowed  the  defendant  to  amend  his  plea,  by  annexing  to  it  a  copy  of  the 
exigent,  or  record  of  the  outlawry,  (c)  And  so  where  the  Court  of  Exchequer 
thought  that  the  negative  averments  m  a  plea  were  too  special  and  precise,  the 
same  matter  being  also  denied  by  the  answer  in  support  of  the  plea,  they  gave 
the  defendant  leave  to  amend  his  plea  by  striking  out  the  special  averments,  (d) 

It  has  also  happened  that  where  a  plea  has  onered  a  substs^itial  defence,  but 
has  been  so  informally  pleaded  that  it  would  be  difficult  or  impossible  to  amend 
it,  the  Court,  instead  of  allowing  the  defendant  to  amend  his  plea,  has  given 
lum  leave  to  withdraw  it  altogether,  and  plead  de  novo,  {e) 

Liberty  to  amend,  or  to  plead  de  novo,  however,  will  only  be  granted  in  cases 
where  there  is  an  apparent  good  ground  oT  defence  disclosed  by  the  plea  but 
owing  to  some  accident  or  mistake,  it  has  been  informally  pleaded  |  where  a 
sobstantial  ground  of  defence  has  been  omitted,  such  permission  will  not  be 
given.  Thus,  in  Freeland  v.  Johnson,  before  referred  to,  (/)  where  the  bill 
sought  to  set  aside  an  agreement  and  release,  statins  circumstances  of  imposition 
and  equitable  duress  in  obtaining  them,  and  the  defendant  put  in  a  plea  of  the 
a|[Teement  and  release  to  the  whole  bill,  without  denying  the  fraud  or  duress, 
either  by  averments  or  by  answer,  the  Court  of  Exchequer  refused  to  give  de- 
fendant leave  to  amend. 

But  although,  where  the  error  is  very  palpable,  the  Court  will  give  the  defend- 
ant leave  to  amend  at  the  argument  of  the  plea,  the  most  usual  course  is  for  the 

(k)  Ord.  3  April,  1828,  81.  (a)  Beames  on  Pleas,  821. 

(b)  Meraweather  v.  Meliish,  13  Yes.  437.      (e)  Waters  v.  Mayhew,  1  8.  a&  8.  220. 
id)  Pope  V.  Bish,  1  Anst  59.     Sed^  vide  ante, 

(e)  Nobkissen  v.  Hastings,  2  Yes.  jnn.  84,  4  Bio.  C.  C.  26%  8.  C. ;  Watkinsv.  dtoae, 
2  8.  &  8.  660. 
(/)  Anle^  p.  229.     I  AnsL  276.    VideB.C.%  Anst  407. 


IdS  OF  DisoLAnnns. 

defendant  to  make  a  subsequent  motion  for  leave  to  amend  his  plea.  This  form 
of  proceeding  is  rendered  necessary  by  the  circumstance  that  the  Court  alvaj^ 
requires  to  be  told  precisely  what  the  amendment  is  to'be,  and  how  the  slip  hap- 
r  *2q2  1  P^*^^'  before  it  will  allow  *the  amendment  to  take  place ;  and  this 
I-  -^  mtist,  in  genera],  be  done  by  affidavit  in  support  of  the  motion,  (g) 


In  7%c  Nabob  of  Areot  v.  The  East  India  Company^  (A)  Lord  Thurlow 
fused  to  entertain  the  question,  whether  the  plea  might  be  amended  or  not  upon 
the  argument,  because  no  motion  had  been  made  on  the  subject;  and  he  said  that 
he  should  expect  that  whenever  such  a  motion  should  be  made,  the  form  of  the 
plea  intended  to  be  put  in  should  belaid  before  the  Court,  for  amendments,  w^hen 
moved,  ought  to  be  stated,  that  the  Court  may  see  whether  it  is  material  that 
the  cause  shall  be  delayed  for  the  purpose  of  admitting  them. 

It  is  to  be  remarked,  that  at  a  subsequent  period,  (afler  the  plea  in  the  ahore 
case  had  been  over-ruled,)  the  defendants  applied  by  motion  for  leave  to  amend 
the  plea,  ox  to  plead  anew,  but  that  the  Lord  Chancellor  refused  the  motion  on 
the  ground,  as  appears  from  the  marginal  note  of  one  of  the  reporters,  that  the 
plea  had  been  amended  before,  (t) 


[    *233    ]  ♦CHAPTER  XIV. 

Of  Disclaihbrs. 

A  DiscLADOER  is  whcre  a  defendant,  upon  oath  denies  that  he  has  or  claims 
any  right  to  the  thing  in  demand  by  the  plaintiff's  bill,  and  disclaims,  t.  e.  re- 
nounces all  claim  thereto. 

It  has  been  before  stated,  that  where  a  person  who  has  no  interest  in  the 
subject-matter  of  the  suit,  and  against  whom  no  relief  is  prayed,  is  made  a 
party,  the  proper  course  for  him  to  adopt,  if  he  wishes  to  avoid  the  discovery, 
18  to  demur,  unless  the  biU  states  that  he  has  or  claims  an  interest,  in  which 
case  as  a  demurrer,  which  admits  the  allegations  in  the  bill  to  be  true,  will  not 
of  course  hold,  he  can  only,  except  in  cases  of  partial  discovery,  (to  which,  as 
will  be  presently  shewn,  he  may  object  by  answer,)  avoid  putting  in  a  foil 
answer  by  plea  or  disclaimer,  (a) 

A  disclaimer,  however,  cannot  oilen  be  put  in  alone ;  for  although  if  a  plain* 
tiff,  from  a  mistake,  makes  a  person  a  party  to  a  suit  who  is  in  no  way  interested 
in  or  liable  to  be  sued,  touching  the  matters  in  question,  a  simple  disclaimer  by 
suoh  person  might  be  good ;  yet,  as  it  is  possible  that  the  defendant  may  have 
had  an  interest  which  he  may  have  parted  with,  the  plamtiff  has  a  right  to  require 
an  answer  sufficient  to  ascertain  whether  that  is  the  fact  or  not;  and  if  a  defend* 
ant  has  had  an  interest  which  he  has  parted  with,  an  answer  may  also  be  neces- 
sary to  enable  the  plaintiff  to  make  the  proper  party  instead  of  the  defendant*  (6) 

It  is  also  a  rule,  that  a  defendant  cannot  shelter  himself  from  answering,  by 
alleging  that  he  has  no  interest  in  the  matter  of  the  suit,  in  cases  where,  though 
r  *2S4  1  ^^  '"^^  ^^^  ^^  *interest,  others  may  have  an  interest  in  it  against 
L  J  him — ^he  cannot  disclaim  his  liability;  therefore,  it  has  been  held 

that  a  party  to  an  account  cannot,  by  disclaiming  an  interest  in  the  account,  pro- 

(f )  Newman  ▼.  Wallis,  2  Bro.  C.  C.  147;  Prac.  Reg.  340 ;  Wood  v.  Strickland,  2  V. 
dL  B.  150,  157;  Jackson  ▼.  Rowe,  4  Ruaa.  5*^. 
(h)  3  Bro.  C.  C.  292,  300;  1  Yea.  jun.  371. 

(i)  1  Yea.  jun.  372.  (a)  AnUt  vol.  1,  p.  897. 

\b)  Lord  Red.  257 ;  Oxenham  ▼.  Eadaile,  M'LeL  6l  Younge,  540. 
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lact  himivelf^  by  sach  di8clainier»  from  setting  oi^t  the  accounts,  (c)  So,  if  fraud 
be  charged  against  the  defendant  seeking  to  disclaim,  a  disclaimer  alone  is  insuffi- 
cieQt»  and  an  answer  must  be  given  to  the  imputed  fraud.  Thus,  where  a  bill 
stated  that  the  agent  in  London  for  the  plaintiffs  having  received  bills  from  them, 
to  be  by  him  endorsed  to  their  account  as  required,  had  by  menaces  been  com- 
pelled to  endorse  them  to  the  defendants  for  a  debt  of  his  own,  and  prayed  a 
discovery,  and  that  the  notes  might  be  delivered  up,  &9.,  and  one  of  the  defend- 
ants put  in  an  answer  and  disclaimer,  alleging  that  he  had  only  acted  as  agent 
for  the  other  defendant,  and  disclaiming  any  interest  in  the  notes,  the  Court  of 
Exchequer,  upon  exceptions  being  taken  to  the  answer,  held,  that  when  an 
agent  commits  a  fraud,  he  is  answerable  as  principal  to  the  person  injured,  and 
that,  as  there  was  a  direct  charge  of  fraud  in  the  bill,  the  defendant,  although 
an  agent,  was  bound  to  answer.  ((/) 

It  is  to  be  observed .  also,  that  a  disclaimer  by  one  defendant  cannot,  in  any 
case,  be  permitted  to  prejudice  the  plaintiff's  right  as  against  the  others.  And, 
therefore,  where  a  bill  was  filed  against  the  lessees  of  tithes,  under  a  parol  de- 
mise, for  an  account,  dec,  and  the  lessor  was  made  a  party  defendant,  who 
disclaimed ;  the  disclaimer  of  the  lessor  was  not  permitted  to  prejudice  the  rights 
of  the  plaintiff  against  the  lessees,  and  a  decree  was  made  against  them,  although 
the  plaintiff  had,  upon  the  disclaimer  coming  in,  himself  dismissed  the  bill 
against  the  lessor  with  costs.  («) 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer,  yet  it  is«  in  fwint 
of  form,  an  answer,  and  is  preceded  and  concluded  by  the  same  formal  words, 
and  it  is  put  in  and  filed  in  the  same  way.  (/)  It  contains  simply  an  assertion 
*that  the  defendant  disclaims  all  right  and  title  to  the  matter  in  de-  p  •ook  '  ^^ 
mand.     J/ord  Redesdale  observes,  that  in  some  instances,  from  the  ^  -^ 

nature  of  the  case,  this  may  perhaps  be  sufficient,  but  that  the  forms  given  in 
the  books  of  practice  are  all  of  an  answer  and  disclaimer,  (g) 

If  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer,  or  accorapa* 
Dies  his  disclaimer  by  an  answer  which  is  considered  insufficient,  the  plaintiff 
may  take  the  opinion  of  the  Court  upon  its  sufficiency*  by  taking  exceptions  to 
it  in  the  same  manner  as  to  an  answer.  (A)  It  seems,  also,  that  if  a  defendant, 
under  pretence  of  putting  in  a  disclaimer  and  answer,  puts  in  a  mere  dis- 
claimer, without  any  answer,  such  a  proceeding  will  be  considered  evasive,  and 
the  pretended  disclaimer  and  answer  will  be  taken  off  the  file,  (i)  If,  however, 
instead  of  applying  in  the  first  instance  to  the  Court  by  motion,  to  take  the  dis- 
claimer off  the  file,  the  plaintiff  delivers  exceptions,  he  will  be  precluded  from 
afterwards  moving  for  that  purpose,  {k) 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole  bill,  the  plaintiff 
ought  not  to  reply  to  it.  If  he  does  so,  and  serves  the  defendant  with  a  sub- 
poena to  rejoin,  the  defendant  will  be  entitled  to  have  his  costs  taxed  against  the 
l^intiff  for  vexation.  (/)  It  is  otherwise,  however,  where  the  disclaimer's  to 
part,  and  there  is  an  answer  or  plea  to  another  part  of  tho  same  bill,  in  such 
cases  there  may  be  a  replication  to  such  plea  or  answer,  (m) 

The  course  to  be  pursued  by  the  plaintiff,  after  a  disclaimer  to  the  whole  bill 
has  been  filed,  is  either  to  dismiss  the  bill  as  against  the  party  disclaiming  with 
costs,  or  to  amend  it.  He  may  also  set  the  cause  down  upon  the  disclaimerf 
and  serve  a  subpoena  to  hear  judgment,  in  which  case,  if  he  can  iattify  tha 


(e)  Glaaangton  v.  Thwaitei,  2  Ross.  468.  (d)  Balkelev  v.  Dunbar.  1  Anit  87. 

-       9,25a.      (7)  -    


(«)  Willmms  ▼.  JonM,  1  Younge,  252.       (/)  Hind.  209,  Vidtpo^i.  (nup.  X  V, 
Op)  Loid  Red.  257.  ^ 

(A)  Glaaangton  ▼.  Thwaitai,  2  Ruml  458;  Bulkeley  v.  Dunbar,  1  Amli  117. 
{%)  GlaMington  ▼.  Thwaitea,-  uhi  tupra.      (Ar)  Ibid. 
(/}  WUliams  v.  LcmgfeUow,  3  Atk.  582.     (m)  Ibid.    Curs.  Oans,  909. 
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Court  that  he  had  probable  cause  or  reason  to  exhibit  his  bill  against  sueli 
r  *2^B  1  ^^^^'^^^'^^  ^^  ^^^9  ^f  ^®  pleases,  pray  a  decree  *against  such 
^  -J  defendant,  and  all  claiming  under  him,  and  such  decree  is  com- 

monly granted  without  costs  on  either  side,  (n)  If,  however,  it  should  appear 
that  the  defendant  was  made  a  party  vexatiously,  t.  e.  without  probable  cause 
or  reason,  the  plaintiff  will  be  ordered  to  pay  him  his  costs,  (o) 

It  seems,  however,  that  the  defendant  is  not  bound  to  wait  for  his  costs  till 
the  hearing  of  the  cause ;  he  may,  if  he  thinks  that  he  has  been  vexatiouslj- 
made  a  defendant,  apply  for  his  costs  by  motion,  as  soon  as  the  plaintifi^s  time 
for  amending  his  bill  has  expired ;  such  motion,  however,  must  be  made  upon 
notice ;  (p)  and  it  is  presumed  that  if  the  plaintiff  can  succeed  in  satisfying  the 
Court  that  he  had  just  ground  for  making  the  defendant  a  party,  the  defendant 
will  take  nothing  by  his  motion. 

In  a  recent  case,  where  a  defendant  had  occasioned  the  suit  in  consequence 
of  a  claim  to  the  fund  set  up  by  himself,  which  he  refused  to  release  or  to  verify, 
and  afterwards  put  in  a  disclaimer,  stating  in  his  answer  the  facts  upon  which 
he  had  supposed  himself  to  be  entitled,  as  a  ground  for  his  not  being  ordered  to 
pay  the  costs  of  the  suit,  which  were  prayed  against  him,  in  consequence  of 
which  the  plaintiff  examined  a  great  number  of  witnesses  to  falsify  such  state- 
ment, but  no  witnesses  were  examined  by  the  defendant,  the  Vice  ChanceUor 
ordered  him  to  pay  the  whole  costs  of  the  suit,  as  well  the  plaintiff's  costs,  as 
the  costs  which  the  plaintiff  was  ordered  to  pay  to  the  co-defendants,  (q) 

If  one  be  made  a  defendant  in  a  bill,  among  other  material  defendants,  who 
in  nowise  pretends  to  any  right  to  the  matter  in  question,  and  he  thereppoa 
disclaims,  he  may,  af^r  such  disclaimer,  upon  motion  for  that  purpose,  be 
examined  as  a  witness  in  the  cause  on  behalf  of  the  other  defendants ;  for  it 
shall  be  presumed  his  name  was  inserted  in  the  bill  without  other  cause  than 
to  take  away  his  testimony  from  the  other  defendants,  (r)    This,  however, 

r  *2a7  1  °^^^^  ^PP^y  ^°^y  ^  cases  *where  his  evidence  is  required  by  the 
I-  -I  co-defendants ;  for  it  has  been  held,'  that  where  a  title  has  been  set 

up  to  an  estate,  and  you  make  a  person  a  defendant  who  disclaims  all  right, 
and  you  do  not  bring  him  to  hearing,  you  cannot  read  his  evidence  in  support 
of  your  own  risht,  to  the  prejtidice  of  another  defendant  (s)  In  such  a  case 
the  plaintiff,  if  ne  wishes  for  the  evidence  of  the  party  oisclaiming,  should 
amend  his  bill  by  striking  out  his  name  as  a  defendant,  or  move  to  dismiss  it  ss 
against  him. 

It  is  to  be  remarked,  that  a  defendant  cannot,  by  answer,  claim  what,  by  his 
disclaimer  he  admits  he  has  no  right  to ;  {t)  and  that  if  a  disclaimer  and  answer 
9xe  inconsistent,  the  matter  will  be  taken  most  strongly  against  the  defendant  upon 
the  disclaimer,  (u)  But  if  a  defendant  puts  in  a  disclaimer,  and  afterwards  dis- 
covers that  he  had  an  interest,  which  he  was  not  apprized  of  at  the  time  he 
disclaimed,  the  Court  will,  upon  the  ground  of  ignorance  or  mistake,  permit 
him  to  make  his  claim.  It  will  not,  however,  allow  a  defendant  to  do  so  at  the 
hearing  of  the  cause :  he  must,  in  order  to  get  rid  of  the  effect  of  his  disclaimer, 
make  a  distinct  application,  supported  by  affidavits,  setting  forth  the  facts  in 
detail  on  which  he  founds  his  claim  to  such  an  indulgence ;  (x)  and  it  seems 
that  the  Court  will  expect  a  strong  case  to  be  made  out  before  it  will  grant  the 
application,  (y) 

(fi)  P»e.  Reg.  176.  (o)  Hind.  309. 

(p)  lUd.  (q)  Deacon  v.  Deacon,  7  Sim.  878. 

(r)  Cum.  Cane.  133 ;  Hind,  209 ;  Seton  v.  Blade,  7  Yes.  265^7. 

(«)  HUl  V.  Adams,  3  Atk.  39.  (/)  Loid  Red.  358. 

(tt)  Ibid.  (x)  Bidden  v.  Lediaid,  1  R.  dc  M.  110. 

(y)  Baton  v.  Blade,  7  Yea.  366-7. 
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•CHAPTER  XV.  [     *238    ] 

OF  ANSWERS. 

Sbct.  1. — General  Nature  of  Answers. 

If  a  defendant  can  neither  protect  himself  bj  demurrer  or  plea,  from  answer- ; 
ing  the  plaintiff's  bill,  nor  disclaim  all  right  aifd  interest  in  the  subject  of  the 
suit,  he  must  put  in  an  answer,  either  to  the  whole  bill,  or  to  such  parts  of  it 
as  are  not  covered  by  his  demurrer  or  plea. 

By  the  civil  law,  whep  the  plaintiff  had  put  in  his  positions  before  the 
judge,  the  defendant  was  to  pot  in  his  contestations  or  negations  of  such 
positions,  and  the  plaintiff  had  liberty  to  examine  the  defendant  upon  inter- 
rogatories to  supersede  the  necessity  of«  proof,  and  these  were  called  the 
USeIku  articukUuSf  or  articlea  of  the  HbeU  and  were  generally  pot  in  after  the 
fot  act,  when  the  defendant  had  answered  the  positions,  {a)  In  Courts  of 
Equity,  however,  the  positions  and  the  artides  are  thrown  together  into  one 
bill,  which  not  only  prays  that  the  defendant  may  answer  the  matters  or  posi- 
tions contained  in  the  bill,  but  goes  on,  as  we  have  seen,  to  add  a  series  of 
interrogatories,  founded  upon  the  contents  of  the  bill,  and  adding  to  the  inquiry, 
after  each  fact,  an  inquiry  into  the  circumstances  attendant  upon  it,  and  the 
variations  to  which  it  may  be  subject,  with  a  view  to  prevent  evasion  and  to 
oompd  a  full  answer.  (6) 

It  seems,  that  at  first,  the  Masters  of  the  Court,  when  the  defendants  were 
in  London,  examined  them  upon  these  interrogatories.  In  country  causes,  this 
daty  was  left  to  commissioners  in  the  country  ;  and,  for  this  purpose,  they  sent 
to  the  commissioners  a  copy  of  the  bill,  which  they  called  the  tenor  thereof, 
that  they  might  examine  the  defendant  upon  the  libeUue  articula-  p  moq  -i 
/ut,  or  articles,  *as  the  Masters  were  wont  to  examine  the  defend-  ^  -^ 

ants  in  town  upon  the  articles  of  the  bill  itself,  (c)  But  afterwards  the  Master 
left  the  examination  of  the  defendants  to  the  counsel,  who  drew  the  answer,  as 
the  Court  had  left  the  perusal  of  the  bill  to  counsel  $  (for  anciently  the  Court 
perused  the  bQl  itself,  to  see  whether  the  petition  was  proper  before  it  was 
filed  I  but  the  Court,  by  reason  of  the  increase  and  multiplicity  of  business, 
left  the  perusal  of  the  bill  to  the  honour  of  the  bar:  (d) )  and  this  continues  to 
be  the  practice  to  the  present  day ;  and  in  almost  all  cas^  answers  are  settled, 
if  not  prepared  by  couns^L 

It  is  to  be  observed,  that  besides  ftimishing  the  result  of  an  examination  of 
the  defendant  upon  the  articles  or  allegations  of  the  bill,  the  answer  has  gene- 
i^y  another  pert  to  perform,  namely,  that  of  stating  to  the  Court  the  nature  of 
the  defence  upon  which  the  defendant  means  to  rely.  In  this  respect,  the 
answer  fulfils  the  duties  of  a  plea,  or  of  a  series  of  pleas,  either  denyinff  fiicts 
upon  which  the  plaintiff's  equity,  as  stated  in  the  bill,  arises;  or  confessi 
sQch  facts  and  avoiding  them  by  the  uitrodnetion  of  some  new  matter  from  whi 
contrary  inferences  may  be  drawn. 

In  this  twofold  nature  of  an  answer,  pleadings  in  equity  are  distinffuisheu 
from  all  other  systems  of  pleading ;  and  even  from  those  that  are  formed  on  the 

(a)  For.  Rom.  90.  (b)  Ante,  voL  1,  p.  487. 

(cS  For.  Rom.  90;  Hind.  S80;  vide  Bnmn  v.  Braee,  %  Mer.  I. 
(<0  For*  Bom.  91. 
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name  model  in  the  Civil  and  Eeelesiasttcal  Courts,  ftom  which  the  proeaedii^ 
in  Chancery  are  principally  derived ;  the  answer  which  the  defendant  is  reqoiied 
to  make  upon  oath  to  the  allegation  and  articles,  being  in  those  Courts  a  wholly 
distinct  instrument  from>  the  responsive  allegation  which  contains  the  defence.  (<) 

But  although  an  answer  has,  in  general,  the  twofold  property  above  stated,  it 
is  seldom  possible,  in  framing  one,  to  keep  the  parts  separate  from  each  other, 
though  when  it  is  practicable  to  do  so,  such  a  course  is  generally  desirable.  It 
is,  however,  of  great  importance  to  the  pleader  in  preparing  an  answer,  to  bear 
in  mind  that  besides  answering  the  plaintiff's  case  as  made  by  the  bill,  he  has 
r  *240  1  ^^  ^^^  ^  ^^  Court  upon  the  *answer,  all  the  circumstances  of 
^  -^  which  the  defendait  intends  to  avail  himself  by  way  of  defence; 

for  it  is  a  rule,  that  a  defendant  is  bound  to  apprize  a  plaintiff  by  his  answer,  d 
the  nature  of  the  case  he  intends  to  set  up  (and  that  too,  in  a  clear  unambiguooi 
manner ;)  and  that  a  defendant  cannot  avail  himself  of  any  matter  in  deienee, 
which  is  not  staled  in  his  answer,  even  though  it  should  appear  in  his  eri* 
dence.  (/) 

It  is  to  be  remarked,  that  the  right  of  the  plaintiff  to  be  informed  by  the  de- 
fendant's answer,  of  the  nature  of  the  defence  to  be  set  up,  is  not  confined  to 
the  points  as  to  which  the  defendant  intends  to  produce  evidence ;  but  the  plain- 
tiff  has  a  right,  even  when  the  (acts  are  uncontroverted,  to  have  notice  upon  the 
record  in  a  precise  and  unambiguous  manner,  of  the  nature  of  the  conclusions 
intended  to  be  drawn  from  them.  Upon  this  ground,  where  the  defendants,  io 
a  tithe  suit,  insisted  by  tlieir  answer,  that  they  could  not  be  affected  by  a  notice 
to  determine  a  composition,  which  had  been  stated  in  the  bill,  they  were  not 
permitted  to  rely,  at  the  hearing,  upon  the  insufficiency  of  the  notice ;  the  Court 
of  Exchequer  being  of  opinion,  that  the  expression  in  the  answer  was  tooeqai- 
vocal  to  be  considered  as  a  sufficiently  clear  intimation  to  the  plaintiff,  that  the 
defendants  intended  to  rely  on  the  insufficiency  of  the  notice,  {g) 

It  must  not  be  inferred,  however,  from  the  above  case,  that  a  defendant  is 
bound  to  state,  upon  his  answer,  the  conclusions  in  law  which  he  intends  to 
deduce  from  the  facts  he  has  set  out ;  that,  as  has  been  before  stated,  would  be 
contrary  to  the  principles  of  good  pleading;  indeed,  the  most  correct  method  ol 
pleading  is,  merely  to  state  the  facts  intended  to  be  proved,  and  to  leave  the 
mference  of  law  to  be  drawn  from  them  upon  the  argument  of  the  case ;  bat 
what  the  case  of  Bennett  v.  Meade  establishes,  is,  that  if  you  state  upon  yoor 
answer  certain  facts  as  evidence  of  a  particular  case,  which  you  represent  to  be 
r  *241  1  ^^  consequence  of  those  facts,  and  upon  which  you  *rest  yoor 
^  -^  defence,  you  shall  not  be  permitted  afterwards  to  make  use  of  the 

tame  facts,  for  the  puqKMe  of  establishing  a  different  defence  from  that  to  which, 
by  your  answer,  you  have  drawn  the  plaintiff's  attention. 

A  defendant  may,  however,  by  his  answer,  set  up  any  number  of  defenoes, 
as  the  consequence  of  the  same  state  of  facts,  which  his  case  will  allow,  or  the 
ingenuity  of  his  legal  advisers  may  suggest ;  thus,  in  setting  up  an  immemoriii 
payment  in  lieu  of  tithes,  a  defendant  has  been  allowed  to  rely  upon  it  either  as 
a  moduSf  or  as  a  composition  real  existing  from  time  immemorial,  or  as  a  com- 
position undetermined  by  notice.  (A)  In  none  of  these  cases  were  any  facts 
stated  in  the  answers,  which  were  inconsistent  with  any  of  the  defences  set  up, 


{e)  Hare  on  Disooveiy,  SSS. 

(/)  Stanley  v.  Robinaon,  1  R.  &;M.  527;  sedvide  Hodgson  v.  Thornton^  1  £q.  Ca- 
Ab.  228. 

(g)  Bennett  v.  Neale,  Wightw.  324. 

(A)  Atkyna  v.  Lord  Willoughby  De  Brooke,  2  Anat  897;  Atkina  ▼.  Hatton,  ib.  386; 
Wooltey  V.  Biownhill,  M'LeL  317;  Biahop  v.  Chicheater,  4  Gwill,  1329. 
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and  the  evidence  to  prove  them  wae,  in  either  case,  the  same.  In  the  latter 
ease,  certainly,  the  circumstance  of  no  notice  having  been  given  to  determine  the 
composition,  was  a  fact  which  would  not  have  been  necessary,  if  the  defendant 
had  succeeded  in  establishing  the  payment  as  a  modus ;  but  it  was  in  no  respect 
hiconsistent  with  the  other  tiEicts  stated  in  the  answer. 

But  although  a  defendant  may  be  permitted  to  set  up,  by  his  answer,  several 
defences  as  the  consequence  of  the  same  state  of  facts,  or  of  facts  which  are  con« 
aistent  with  each  other,  a  defendant  cannot  insist  upon  two  defences  which  are 
inconsistent  with  each  other,  or  are  the  consequence  of  inconsistent  facts.  And 
in  the  application  of  this  rule,  it  makes  no  difference  whether  the  inconsistent  de- 
fences are  each  substantially  relied  upon,  or  are  set  up  in  the  alternative ;  *that 
answer  is  bad  which  either  contains  inconsistent  defences,  or  an  alternative  of 
inconsistent  defences.'  (t)  Thus,  although  a  defendant  in  a  tithe  suit  might,  by 
his  answer,  have  set  up  a  payment  in  lieu  of  tithes,  either  as  a  modus,  or  as  a 
composition  undetermined  by  notice  ;  he  could  not  have  set  up  the  same  pay« 
ment  as  a  modus  or  composition  in  lieu  *  either  of  the  tithes  of  lambs,  or  (in  the 
alternative)  of  the  tithes  of  lambs  and  'something  else.'  (k)  So  ^  ^.^  -i 
although  he  might  set  up  a  payment,  either  as  a  modus,  or  as  a  '-  -I 

composition  real  existing  from  time  immemorial,  he  could  not  set  up  the  same 
payment  either  as  a  modus  or  as  coropi*^ition  real  not  alleged  to  be  immemorial 
This  question  was  much  discussed  in  Jesus  College  v.  Gibhs^  (/)  in  which  the 
defendants  set  up,  by  their  answer,  certain  yearly  payments  as  moduses.  but 
insisted  that,  *  if  the  same  for  any  reason  were  not  good  and  valid  moduses  from 
time  immemorial,  they  must  be  taken  to  have  been  payable  as  a  good  and  valid 
real  composition,  made  with  the  assent  of  all  parties  whose  assent  was  neces- 
sary thereto,  before  the  restraining  of  the  13  Eliz. ;'  and  the  Court  of  Exche- 
quer held,  that  this  alternative  was  inadmissible,  and  that  the  plaintiffs  were 
entitled  to  a  decree.  The  principles  upon  which  the  above  decisions  are  founded, 
are  very  clearly  and  accurately  defined  and  extracted  from  the  cases  in  the  learned 
and  able  judgment  of  Mr.  Baron  Alderson  in  the  above  case ;  and  although  the 
question  arose  in  a  suit  concerning  tithes,  yet  as  they  are  equally  applicable  to 
pleadings  in  all  descriptions  of  suits,  the  writer  thinks  that  he  cannot  better  illus- 
trate them,  than  in  the  learned  Baron's  own  words:  *The  plaintiffs  contend  (he 
observes,)  that,  on  the  pleadings  as  at  present  framed,  they  are  entited  to  a  decree^ 
inasmuch  as  the  defence  set  up  by  the  answer  is  wholly  ambiguous,  and  calcu- 
lated to  mislead  them ;  and,  c<msequently«  that  I  ought  not  to  allow  the  defend- 
ants to  go  into  proofs  to  establish  either  branch  of  the  defence.  On  this  point 
namerous  cases  have  been  cited,  and  I  have  had  considerable  difficulty  in  com- 
ing to  a  conclusion  upon  them.  I  think,  when  we  advert  to  the  course  of  pro- 
ceedings in  a  Court  of  Equity,  that  some  restriction  of  this  kind  seems  well 
foundMl  in  principle.  The  fact,  that  a  defendant  is  obliged  to  swear  to  the  truth 
of  his  answer,  would  of  itself,  necessarily  exclude  inconsistent  suilements  ;  for 
bow  could  a  defendant  be  permitted  to  attest,  by  his  oath,  the  truth  of  two  state- 
ments wholly  irreconcileable  with  each  other  ?  But,  although  this  would  be  im- 
possible to  be  permitted,  on  account  of  the  perjury  which  would  thereby  be 
introduced,  it  would  not  necessarily  follow  from  thence  that  an  alternative 
^statement  might  not  be  allowed ;  for  a  party  might  swear  truly  p  ^140  -1 
enough,  that  the  fact  was  either  in  one  or  the  other  of  two  ways.  ^  ^ 

The  difficulty,  however,  would  be,  that  then  there  is  in  truth  no  answer  at  all 
npon  oath ;  for  no  one  can  affirm  that  the  defendant  means  to  swear  really  to 
bis  beliei^  as  to  either  the  one  or  the  otlier  of  the  two  branches  of  the  altema- 


ii)  Jtmm  College  v.  Gibbe»  I  Toonge  a&  ColL  145. 

fk)  Leech  v.  Bailey,  6  Price,  504.  (/)  1  Toange  dc  GolL  145. 
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live.  I  think,  therefore,  that,  apon  principle,  Buch  an  answer  must  be  bad; 
for  a  atatement  of  two  or  more  inconsistent  propositions  in  the  altematiye,  ii 
only  a  mode  of  making  two  inconsistent  statements  upon  oath,  without  incor- 
ring  the  guilt  or  running  the  risk  of  perjury.  Besides,  if  two  inconsistent  stile- 
ments  are  to  be  thus  allowed,  being  put  as  branches  of  one  alternative  propon- 
tion,  it  is  impossible  not  to  see  that  any  number  would  fall  within  the  same 
rule ;  and  the  whole  advantage,  if  there  be  any,  of  a  statement  on  oath  by  the 
defendant's  answer  to  the  plaintiff's  bill,  would  be  lost,  by  a  most  obvioos 
evasion,  under  the  authority  of  the  Cobrt  Unless,  therefore,  some  clear  and 
distinct  decision  of  a  Court  of  Equity  could  be  produced,  establishing  the  pro- 
priety of  such  an  alternative  statement  in  an  answer,  I  should  be  disposed  to 
decide  against  it. '  (m) 

From  the  above  cases  of  Jesus  College  v.  Gibbs  and  Leech  v.  BaiUy^  it  ii 
to  be  collected,  that  where  a  defendant  sets  up  by  his  answer  two  inconsistent 
defences,  the  result  will  be  to  deprive  him  of  the  benefit  of  either,  and  to  entitle 
the  plaintiff  to  a  decree,  (n)  Sometimes,  indeed,  the  Court  will,  where,  from 
redundant  expression  or  other  verbal  inaccuracy,  a  defence  has  been  rendered 
inconsistent,  where  it  was  evidently  not  intended  to  be  so,  either  reject  the 
redundant  expressions  as  surphj^age,  (o)  or  direct  them  to  be  struck  out;  (p) 
such  indulgence,  however,  is  confined  to  cases  of  verbal  inaccuracy  only,  which 
would  not  have  embarrassed  the  plaintiff  in  the  conduct  of  his  case. 
r  *244.  1  *^"^  although  a  defendant  cannot,  by  his  answer,  set  up  in  oppo- 
l-  -I  sition  to  the  pkintiff's  title,  two  inconsistent  defences  in  the  alte^ 

native,  he  will  not  be  precluded  from  denying  the  plaintiff's  general  title  |  and 
also  insisting,  that  in  case  the  plaintiff  establishes  his  title,  he  is  precluded  fiom 
recovering  by  some  other  circumstance  which  would  equally  serve  to  predode 
him  or  any  other  person  in  whom  the  title  miffht  be  actually  vested.  Thus,  ia 
a  tithe  suit,  the  defendant  might  have  denied  the  plaintiff's  title  as  Rector  or 
Vicar,  and  at  the  same  time  have  set  up  a  modus,  {q)  «^  So  at  law,  if  the 
plaintiff  declares  and  the  defendant  pleads  any  thing  in  Imr  which,  by  presump- 
tion, admits  the  demand  whereupon  the  plaintiff  demurs,  and  the  Court  holds 
the  plea  bad,  yet  they  will  still  see  whether  the  plaintiff,  in  his  declaration,  has 
made  a  case  sufficient  to  entitle  him  to  recover,  "(r)  In  fact,  there  is  nothing 
whatever  inconsistent  in  such  a  proceeding ;  for  by  denying  the  plaintiff's  title, 
the  defendant  merely  puts  the  plaintiff  to  prove  his  own  case,  to  shew  his  ^risid 
facia  right,  which  he  may  have  independently  of  the  question,  whether  a  de- 
fendant may  not  establish  a  special  case  which  may  be  equally  valid  againet 
another,  supposing  such  other  to  have  the  primd  fauda  tide,  as  it  would  be 
against  the  plaintiff  in  case  he  proves  his  primd  facia  title,  (e) 

It  is  to  be  observed,  with  reference  to  this  part  of  an  answer,  that  althoogfa 
in  stating  a  defendant's  case,  it  is  necessary  to  use  such  a  degree  of  certainty 
as  will  inform  the  plaintiff  ojf  the  nature  of  the  case  to  be  made  against  Imn  i 
it  is  not  requisite  that  the  same  degree  of  accuracy  should  be  observed  in  aa 
answer  as  is  required  in  a  bill.  This  proposition  is  strongly  illustrated  by 
what  has  been  formerly  stated  upon  the  subject  of  stating  a  modus  applicable 
to  a  particular  portion  of  lands  in  a  parish.  (/) 


^  (m)  Jeiui  College  v.  Gibbs,  ubi  supra. 

(n)  Sed  vide^  Nagle  v.  Edwards,  3  Aiut.  702,  and  the  obeenratlons  upon  that 
Jesus  College  v.  Gibbs,  ubi  supra, 

[p)  Ellis  V.  Saal,  I  Anst.  332;  Jenkinson  v.  Royston,  5  Price,  495;  vide  etiam,  Uhtfasf 
«ord  HnntiDgfield,  1  Price,  237. 

{p)  Jesus  College  v.  Gibbs,  ubi  supra,         (q)  Carte  ▼.  Ball,  3  Atk.  496,  499. 

fr)  Ibid.  (t)  Jesus  College  v.  Gibbs,  M 

[/)  Ante,  voL  t,  479. 
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It  may  be  mentioned  also  in  this  place,  that  if  the  defence  which  can  be 
made  to  a  bill,  consists  of  a  variety  of  circumstances,  so  tliat  it  is  not  proper  to 
be  offered  by  way  of  plea,  *or  if  it  is  doubtful  whetlier  a  plea  will  p  ^.^  -, 
holcU  the  defendant  may  set  forth  the  whole  by  way  of  answer,  and  ^  ^  ^  j 
pray  the  same  benefit  of  so  much  as  goes  in  bar  as  if  it  had  been  pleaded  to  the 
bilL  (u)  Thus,  it  has  been  held,  that  a  defendant  insisting  upon  the  benefit  of 
the  Statute  of  Limitations  by  way  of  answer,  may,  at  the  hearing,  have  the 
like  benefit  of  the  statute,  as  if  he  had  pleaded  it  (x)  So  also,  if  a  defendant 
can  offer  a  matter  of  plea  which  would  be  a  complete  bar,  but  has  no  reason  to 
protect  himself  from  any  discovery  sought  by  the  bill,  and  can  offer  circum- 
stances which  he  conceives  to  be  favourable  to  his  case,  and  which  he  could 
not  offer  together  with  a  plea,  he  may  set  forth  the  whole  matter  in  the  same 
manner.  Thus,  if  a  purchaser  for  a  valuable  consideration,  clear  of  all  charges 
of  fraud  or  notice,  can  offer  additional  circumstances  in  his  favour  which  he 
cannot  set  forth  by  way  of  plea,  or  of  answer  to  support  a  plea,  as  the  expend- 
11^  a  considerable  sum  of  money  in  improvements  with  the  knowledge  of  the 
plaintiff,  it  may  be  more  prudent  to  set  out  the  whole  by  way  of  answer,  than 
to  rely  on  the  single  defence  by  way  of  plea,  unless  it  is  material  to  prevent 
diacloeure  of  any  circumstances  attending  his  title,  (y) 

With  respect  to  the  effect  of  claiming  the  same  oenefit  by  answer,  that  the 
defendant  would  have  been  entitled  to  if  he  had  demurred  to  the  bill,  or  pleaded 
the  matter,  alleged  in  his  answer,  in  bar;  it  is  to  be  noticed,  that  it  is  only  cU 
the  hearing  of  the  cause  that  any  such  benefit  can  be  insisted  upon.  At  the 
hearing,  however,  the  defendant  will  be  entitled  to  all  the  same  advantage  of  this 
mode  of  defence,  that  he  would  have  had,  if  he  had  adopted  the  more  concise 
mode  of  defence  by  demurring  or  pleading  |  and  his  right  to  costs,  in  case  of  his 
sneceas,  will  not  be  affected  by  the  course  of  proceeding  which  he  has  adopted, 
although  it  has  occasioned  more  expense  to  the  plaintiff  than  he  would  have 
incurred  by  simply  demurring  or  pleading  to  the  bill,  (z) 


*We  come  now  to  the  consideration  of  that  part  of  the  answer  p  4^40  -1 
which  consists  of  the  examination  of  the  defendant  to  the  allegations  ^  -^ 

in  the  bill,  or  in  other  words,  of  the  answer  to  the  plaintiff's  case. 

The  nature  of  the  answer  which  a  plaintiff  has  a  right  to  require  firom  each 
defendant  upon  the  record,  is  sufficiently  shewn  by  the  form  of  words  made  use 
of  in  the  bill  for  requiring  an  answer,  viz  : — ^thcU  the  drfendant  mcn/^  upon  hi$ 
corporal  oath^  (or  if  entitled  to  the  privilege  of  peerage,  upon  his  attestation  of 
boDcnir,)  according  to  the  best  and  utmost  of  his  knowledge^  recollection^  infor- 
fnaiiofif  and  bdirf^  ftdly  true^  direct^  perfect^  and  sufficient  answer  make  to 
iiff  and  sinmlar  the  several  matters  and  things  hereinbefore  contained^  and 
that  as  fulfy  and  particularly  as  t/*  the  same  were  here  again  repeated^  and 
he  thereunto  severally  and  distinctfy  interrogated.^ 

In  considering  the  manner  in  which  this  requisition  is  to  be  complied  with,  I 
ahall  first  direct  the  reader's  attention  to  the  matter  to  which  the  defendant  must 
answer,  and  then  to  the  manner  in  which  the  answer  is  to  be  framed ;  but 
hefore  I  proceed  to  discuss  these  points,  it  is  right  to  call  his  attention  to  the 
bet,  that  the  answer  which  they  require,  is  to  the  matters  and  things  before 
mentioned  in  the  bill ;  and  that  such  answer  must  be  as  full  and  particular, 


ji 


(u)  Loid  R«d.  249.  (x)  Norton  v.  Tarvill,  2  P.  Wmi.  144. 

(V)  Lord  Red.  349. 

2)  Wray  V.  Hatchimon,  3  M.  &  K.  235;  vide  Miiligan  v.  Mitchell,  1  M.  &  Gndg,  438, 
anie^  vol.  1,  661. 
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as  if  the  same  were  again  repeated,  and  interrogatories  administered  to  the 
defendant  upon  each.  It  is  true  that,  in  order  more  particularly  to  direct  (he 
notice  of  the  defendant  to  the  parts  to  which  the  plaintifiT  requires  an  answer, 
and  to  prevent  evasion  on  the  part  of  the  defendant,  it  is  usual  to  add  a  repeti- 
tion, by  way  of  interrogatory,  of  the  matters  most  essential  to  be  answered,  (a) 
which  interrogatories  must  be  fully  answered ;  but  a  mere  answer  to  those  inter- 
rogatories only,  will  not  be  a  sufficient  compliance  with  the  requisition  in  the 
billy  unless  they  go  to  all  the  facts  stated  or  charged  in  the  bill,  to  which  the 

r  *24.7  1  P^^^*^^^^  ^^  ^  ^^i^^  ^^  ^require  an  answer.  If  any  facts  are  stated 
I-  -^  m  the  bill,  which  are  material  to  the  plaintiff's  case,  they  must  be 

answered,  even  though  the  plaintiff  does  not  call  the  defendant's  attention  to 
them  by  specific  interrogatories.  In  framing  an  answer,  therefore,  though  it  ii 
necessary  to  follow  the  interrogatories,  it  is  equally  necessary  to  attend  to  the 
statements  and  charges  in  the  previous  part  of  the  bill ;  otherwise  the  answer, 
though  perfectly  full  and  sufficient,  as  far  as  the  interrogatories  go,  may  actuaDj 
prove  insufficient,  in  so  far  as  it  does  not  extend  to  some  matter  which  is  not 
interrogated  to.  Another  reason  why,  in  answering  a  bill,  a  defendant  should 
compare  the  interrogating  part  with  the  previous  statement  and  charges  is,  b^ 
cause,  either  from  inadvertence  or  design,  the  interrogatories  may  embrace  sub- 
jects which  are  not  to  be  found  in  the  other  parts  ;  in  which  case,  as  we  hsfe 
seen,  a  defendant  is  not  bound  to  answer  them,  (6)  though  if  he  does,  he  wiH 
thereby  put  them  in  issue,  (c) 

With  respect  to  the  matter  to  which  the  defendant  must  answen  the  nie 
appears  to  be,  that  a  defendant  who  submits  to  answer,  must  answer  fully ;  thu 
is,  he  must  answer  the  whole  of  the  statements  and  chaises  contained  in  the 
bill,  and  all  the  interrogatories  founded  upon  them,  at  least,  so  far  as  they  ate 
necessary  to  enable  the  plaintiff  to  have  a  complete  decree  against  him.  Tbii 
is  not  a  modern  rule.  It  is  an  ancient  course  of  proceeding,  identified  with  the 
immemorial  practice  of  the  Court;  and  it  applies  to  all  general  objections  to  the 
discovery,  as  incidental  to  the  defence  of  the  suit,  (d) 

Some  doubt  appears  at  one  period  to  have  been  entertained,  whether  in  casei 
in  which  the  defendant,  by  his  answer,  totally  denied  the  plaintiff's  right,  he 
could  be  compelled  to  give  a  discovery  to  which  the  plaintiff  could  only  be 
f  *24fi  1  ^1^^^^^  consequentially  upon  his  right ;  (e)  and  in  Taylor  v.  *M- 
*-  -^  «^^  if)  Sir  W.  Grant,  M.  R.,  appears  to  have  thought  that  he 

could  not  In  several  subsequent  cases,  Ijord  Eldon  appears  to  have  considered 
the  question  as  still  open,  {g)  But  in  Mazarredo  v.  Maitland^  (A)  Sir  Jofai 
Leach,  V.  C,  said,  *nhat  point  (viz :  whether  a  defendant  can,  by  answer, 

Srotect  himself  from  answering,)  was  much  considered  in  SomerviBe  ▼« 
iackay;  {%)  it  is  not  expressly  decided  there,  but  I  remember,  during  theaigQ' 
ment,  the  lx>rd  Chancellor  strongly  expressed  his  opinion,  that  a  defendaot 
could  not  answer  as  to  part  of  a  bill,  and  refuse  to  answer  the  rest ;  and  I  think 
that  is  so  useful  a  rule,  that  I  shall  always  adhere  to  it."    In  a  subsequent  casSi 

(a)  Anit,  vol.  1,  487. 

{bS  Ibitl,  vide  eiiam  Jerrard  v.  Sanndera,  2  Vet.  jun.  454,  458. 

(e)  AnUi  vol.  1,  489.  It  may  be  mentioned  in  thia  place,  that  if  a  bill  oontaina  intemgi- 
tories  which  are  not  founded  upon  the  pervious  itatements  or  charges,  exceptions  wiUlisto 
it  for  tmpertinenee.     Vide  Small  v.  Attwood,  cited  in  Wigram  on  Disc  p.  74. 

(d)  Hare  on  Disc.  270. 

(e)  Marquis  of  Donnegal  v.  Stewart,  8  Yea.  446 ;  Phelipe  v.  CaDflj»  4  Yes.  107. 
(/)  II  Yes.  41. 

(g)  Vide  Faulder  v.  Stuart,  11  Yes.  296,  802;  Bolder  v.  Lord  Haotingfield,  iK  S9>; 
8baw  V.  Ching,  ib.  308 ;  Rowe  v.  Teed,  15  Yes.  372 ;  and  mde  Peacock  v.  Peaoodt  1* 
Yes.  52. 

(A)  8  Mad.  66.  (t)  16  \m.  382. 
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y.  HarrUon^  (k)  the  same  learned  fudge 
general  rule  of  the  Court  has  ever  since  h 


treated  the  point  as  settled, 
aod  the  general  rule  of  the  Court  has  ever  since  been  in  conformity  with  those 
decisions.  (/) 

It  is  to  be  observed^  that  this  rule  is  applicable  to  all  cases  where  the  defence 
inteaded  to  be  set  up  by  the  defendant,  extends  to  the  entire  subject  of  the  suit; 
sach,  for  instance,  as  that  the  plaintiff  has  no  right  to  equitable  relief— or  he 
has  no  interest  in  the  subject— or  that  the  defendant  himself  has  no  interest  in 
the  subjects— or  that  he  is  a  purchaser  for  a  valuable  consideration — that  the  bill 
does  not  declare  a  purpose  for  which  equity  will  assume  a  jurisdiction  to  com- 
pel a  discovery— or  that  the  plaintiff  is  under  some  personal  disability,  by  which 
he  is  incapacitated  to  sue :  in  all  these  cases  a  defendant  who  does  not  avail 
himself  of  the  objection  to  answering,  either  by  demuner  or  plea,  but  submits 
to  answer  the  bill,  must  answer  it  fully ;  (m)  unless  he  comes  within  any  of  the 
eases  which  have  been  before  pointed  out,  as  affording  a  special  ground  for 
objecting  to  the  discovery  sought,  either  because  the  discovery  may  subject  him 
Id  pains  and  penalties,  or  to  a  forfeiture,  or  to  something  in  the  nature  of  a  for- 
feitare :  or  because  it  is  immaterial  to  the  relief  prayed ;  or  because  it  may  lead 
to  a  disclosure  *of  matters  which  are  the  subject  of  professional  r-  ^.^  -. 
eonfidence,  or  of  the  defendant's  own  title,  in  cases  where  there  is  ^  -* 

not  a  sufficient  privity  between  him  and  the  plaintiff  to  warrant  the  latter  in 
leqoiring  a  disclosure  of  it  (n)  The  principle  upon  which  the  Court  proceeds, 
in  exempting  a  defendant  from  a  discovery  under  any  of  the  above  circum- 
stances, has  been  fully  discussed  in  considering  the  grounds  upon  which  a 
defendant,  although  he  does  not  object  to  the  relief,  provided  the  plaintiff  makes 
out  a  case  which  may  entitle  him  to  it,  may  demur  to  the  discovery  sought ;  it 
is  only  necessary,  therefore,  to  repeat  in  this  place,  what  has  been  before  stated, 
that  if  a  defendant  objects  to  a  particular  discovery  upon  any  of  the  grounds 
above  stated,  he  may,  where  the  grounds  upon  which  he  may  object  appear 
upon  the  bill,  decline  making  such  discovery  by  submission  in  his  answer,  (p) 

It  may  be  observed  here,  that  the  only  difference  occasioned  by  this  metnod 
of  objecting  to  the  discovery  is,  thai  if  the  objection  be  taken  by  demurrer  or 
plea,  tlie  validity  of  it  is  at  once  decided  by  the  Court,  upon  argument  of  the 
plea  or  demurrer;  whereas,  if  the  objection  be  taken  by  answer,  the  validity 
of  it  must  be  decided  in  the  first  instance  by  a  master,  upon  exceptions  to  the 
answer,  and  can  only  come  before  the  Court  in  the  form  of  exceptions  to  the 
master's  report  upon  those  exceptions,  which  is  certainly  a  more  circuitous  and 
expensive  mode  of  trying  the  question  than  that  afforded  by  demurring.  (/>) 
It  is  to  be  recollected,  however,  that  the  great  nicety  required  in  pointing  out, 
by  demurrer,  the  particular  part  of  the  discovery  objected  to,  renders  such  a 
eonrse  less  likely  to  be  successful,  than  that  of  submitting  the  point  to  the 
Coart  by  the  answer  ;  and  it  has  been  held,  that  where  the  ground  of  objection 
IS,  that  the  discovery  would  render  the  defendant  liable  to  pains  and  penalties, 
the  proper  coarse  is  to  submit  the  point  by  answer,  because  by  demurring,  the 
defendant  admits  the  fact  to  be  true,  {q) 


•Before  we 


reader's  attention 


quit  this  part  of  the  subject,  it  is  right  to  direct  the  r-    ^.^    -| 
ion  to  the  fact,  that  the  rule  which  compels  a  defend-  ^  -^ 


ik)  4  Mid.  352. 

(/)  Vide  Hare  on  Biae.  265,  256;  vide  etiam  Thorpe  ▼.  Macaaley,  6  Mtd.  218,  281. 

(m)  Hare  on  Diic  256.  (n)  Ante^  p.  45. 

(o)  iinfe,  p.  65;  Lord  Red.  168. 

ip)  In  the  Court  of  Exchequer  this  objection  to  the  mode  of  trying  the  right  to  compel 
a  dueoTciy  by  rabmii^on  in  the  aiuwer  does  not  exist ;  as  there  the  ezceptionB  are,  in  the 
fiirt  imtsnce,  heard  and  decided  upon  by  the  Court 

(f)  Honeywood  v.  Selwin,  3  Atk.  276. 
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ant  submitting  to  answer,  to  answer  fully,  is  not  confined  to  requiring  a  Ml 
answer  to  all  the  facts  and  interrogatories  which  are  necessary  to  establish  the 
plaintiff's  title,  but  it  extends  to  require  a  discovery  as  to  all  those  points  with 
regard  to  which,  supposing  his  case  to  be  true,  the  plaintiff  would  have  a  right 
to  a  discovery  from  the  defendant,  even  though  the  defendant  by  his  answer 
denies  the  plaintiff's  title,  and  the  plaintiff,  if  he  has  no  title,  can  reap  no  bene- 
fit from  the  discovery.  Thus,  if  a  bill  was  filed  for  tithes,  praying  a  discoveiy 
of  the  quantity  of  land  in  the  defendant's  possession,  and  of  the  valae  of  the 
tithes,  though  the  defendant  insisted  upon  a  modus,  or  upon  an  exemption  from 
payment  of  tithes,  or  absolutely  denied  the  plaintiff's  title,  he  must  yet  have 
answered  to  the  quantity  of  the  land,  and  value  of  the  tithes,  (r)  Or  if  a  bill  is 
filed  against  an  executor,  by  a  creditor  of  the  testator,  the  executor  must  admit 
assets,  or  set  forth  an  account,  though  he  denies  the  debt  («)  So,  also,  if  a 
bill  be  filed  for  an  account  of  partnership  dealings,  the  defendant,  though  he 
denies  the  partnership,  must  set  forth  the  accounts,  (t) 

It  is  to  be  remarked,  that  in  several  cases  a  distinction  appears  to  have  beeo 
taken,  between  answers  which  merely  dispute  the  plaintiff's  title,  and  those  in 
which  the  defendant  sets  up  a  title  in  himself,  apparently  good,  and  which  the 
plaintiff  must  remove  in  order  to  found  his  own  title ;  in  the  last  cases  it  has 
been  considered  that  a  defendant  is  not  generally  compelled  to  make  a  discovery, 
not  material  to  the  trial  of  the  question  of  title,  (u)  Thus,  where  a  plaintiff 
filed  his  bill,  as  heir,  praying  an  account  of  personal  estate  and  its  application 
in  discharge  of  the  debts  due  upon  real  estate,  and  the  defendants,  by  their 
answer,  insisted  that,  under  the  will  of  the  ancestor,  the  real  estates  had  vested 
in  another  person,  and  that  they  were  not  bound  to  discover  the  personal  estate, 
until  the  plaintiff  has  established  his  title,  exceptions  taken  by  the  plaintiff  to 
r  *9.'\\  1  *^^^^  answer,  because  the  defendant  had  not  set  out  an  account  of 
L  -'the  personal  estate,  were  over -ruled,  (x)     So,  also,  where  a  bill 

claimed  a  tithe  of  rabbits,  on  an  alleged  custom,  and  the  defendant  denied  the 
custom,  it  was  determined,  that  the  defendant  was  not  bound  to  set  forth  an 
accoimt  of  the  rabbits  alleged  to  be  titheable.  [y)  And  a  like  determination 
was  made  upon  a  claim  of  wharfage,  against  common  right,  the  title  not  havii^ 
been  established  at  law.  (z)  It  does  not,  however,  appear,  that  any  soch 
distinction  as  that  suggested  has  tn^en  recognized  in  the  more  recent  cases  $  and 
Ovey  v.  LeightoHn  (a)  where  the  Court  held  that  a  purchaser  for  valuable  con- 
sideration, not  protecting  himself  by  plea,  must  answer  fully,  affords  a  direct 
authority  to  the  contrary. 

The  rule  which  has  been  above  laid  down,  that  a  defendant  cannot,  by  an- 
swer, protect  himself  from  answering,  but  must  do  it  fully,  must,  nevertheless, 
be  understood  with  this  limitation,  viz :  that  he  is  only  required  to  answer  to 
those  points  which  are  necessary  to  enable  the  Court  to  make  a  decree  against 
him.  [b) 

The  application  of  this  rule,  so  far  as  it  exonerates  a  defendant  from  answer- 
ing as  to  facts  which  are  not  material  to  the  general  object  of  the  suit,  or  to  the 

(r)  Lord  Red.  251 ;  Langhamv. ^  Hardr.  130. 

(a)  Loid  Red.  351 ;  Randall  v.  Head,  Hard.  18S. 

It)  V.  HarriaoD,  4  Mad.  262.  (u)  Lord  Red.  261. 

(x)  Gethin  v.  Gale,  cited  in  Sweet  v.  Young,  Amb.  364 ;  Me  etiam  Gonn  ▼.  Prior, 
as  cited  U  Yes.  291 ;  Peacock  v.  Peacock,  16  Yes.  49,  68. 

(y)  Randall  v.  Head,  uhi  Bupra^  1  Eq.  Ca.  Ab.  35,  a  C. 

(z)  Northleigh  v.  Luacombe,  Amb.  612 ;  vide  etiam  Jacobs  ▼.  Goodman,  8  Bro.  C.  G. 
487,  n.,  2  Cox.  282,  8.  C. ;  Hall  v.  Noycs,  3  Bro.  C.  C.  483;  Maiq.  of  Donnegal  t. 
Stewart,  8  Yes.  446;  Phelips  v.  Caney,  4  Yes.  107. 

(a)  2  8.  dc  8.  234;  vide  etiam  Earl  of  Portarlington  v.  Soulby,  7  Sun.  28. 

(6)  Per  Sir  Thos.  Plainer,  Y.  C.  in  Agar  ▼.  Regent's  Canal  Company,  Coop.  815. 
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valief  soogfat  by  the  bill,  has  been  before  fully  discussed  in  treatinff  of  demur- 
rers to  discovery  upon  that  ground,  (e)  And  we  have  also  seen,  tnat  where  a 
discovery  would  be  immaterial  to  enable  the  plaintiff  to  obtain  the  decree  which 
he  seeks,  it  affords  one  of  the  grounds  of  exception  to  the  rule,  that  a  defend- 
ant who  submits  to  answer  the  bill  must  answer  it  fully.  It  may  not  be  use- 
less,  however,  in  addition  to  the  cases  already  referred  to  upon  this  subject,  to 
refer  to  one  or  two  cases  where  the  point  as  to  the  defendant's  right  to  exempt 
himsdf  from  answering  as  to  *such  parts  of  the  bill  has  been  recog-  r-  ^050  -i 
nixed  by  the  Court  upon  exceptions.     In  Codrington  v.  Codring-  ^  -^ 

ton,  (d)  a  bill  was  filed  by  a  person  claiming  under  the  limitations  of  a  settle- 
ment, to  set  aside  an  appointment,  by  which  his  title  was  defeated,  on  the 
gmaod  of  fraud,  and  upon  an  answer  having  been  put  in  denying  the  fraud,  the 
plaintiff  amended  his  bill,  by  inserting  certain  inquiries  as  to  the  manner  iti 
which  the  appointment  was  attested,  in  order  to  shew  that  it  was  not  executed 
in  the  manner  required  by  the  settlement  To  these  inquiries,  the  defendant, 
by  his  answer,  declined  answering,  and  upon  the  question  coming  before  the 
Court,  upon  exceptions  to  the  Master's  report,  the  Vice  Chancellor  held,  that 
the  defendant  was  not  bound  to  answer  the  interrogatories  in  the  amended  bill, 
because,  the  plaintiff  having  by  his  bill  set  up  a  case  of  fraud,  the  fact,  whether 
the  appointment  was  executed  in  conformity  with  the  power  or  not,  was  imma- 
terial to  the  case  so  set  up.  The  same  principle  was  also  acted  upon  in  the 
Jiitomey  General  v.  The  Merchant  TcmIots^  Comjmiy.  (e)  An  information 
alleged,  that  certain  sums  had  been  vested  in  the  defendants  for  certain  charita- 
ble purposes,  and  that  the  defendants  had  misapplied  those  sums,  and  also  stated 
generally,  that  other  sums  were  vested  in  the  defendants  upon  the  like  trusts, 
bat  did  not  charge  any  application,  or  breach  of  trust  respecting  them.  Upon 
the  question  coming  before  the  Court  upon  exceptions,  it  was  held,  that  the  de- 
fendants were  not  bound  to  answer  such  general  statement,  because,  although 
it  was  averred  in  the  bill,  that  the  company  had  in  their  hands  other  funds  than 
those  respecting  which  they  were  charged  with  having  committed  a  breach  of 
trust,  there  was  no  allegation  that  there  nad  been  any  misapplication  of  them, 
80  that  there  could  be  no  relief  respecting  them,  (f)  It  is  in  application  of  the 
same  principle  that  the  Court  holds  that  wherea  oill  is  filed  by  a  creditor  or 
legatee,  or  other  person  claiming  a  definite  sum  out  of  the  personal  estate  of  a 
deceased  person  against  an  executor  or  administrator,  if  tne  defendant  admits 
*asSetB  in  his  hands  sufficient  to  answer  the  plaintiff's  demands,  he  p  41253  1 
need  not  set  out  an  account  of  tlie  esute,  (g)  because  the  admis-  ^  -^ 

aion  by  the  defendant,  that  he  has  assets  in  his  hands  to  answer  the  plaintiff's 
demands,  is  sufficient  to  give  the  plaintiff  all  the  decree  he  can  require,  so  that 
any  discovery  as  to  the  particular  assets,  &c.,  would  be  useless  and  irrele- 
vant (A)  And  it  may  be  observed,  that  the  Court  will  not,  in  general,  allow  the 
eircomstance  of  a  plaintiff  having  a  claim  upon  a  defendant,  to  be  used  for  the 
porpoee  of  enabling  such  plaintiff  to  investigate  all  the  private  affairs  of  such 
defendant :  thus  a  vendor  in  a  bill  for  a  specific  performance,  cannot  interrogate 
the  vendee  as  to  his  property  ^  (t)  such  an  inquisition  into  the  circumstances  of 
a  defendant  would  not  be  permitted,  even  though  the  bill  should  charge  that  the 
defendant  was  insolvent,  (k)  In  order  to  entitle  a  plaintiff  to  an  answer  to  such 
an  inquiry,  he  must  shew  some  specific  lien  upon  the  defendant's  property,  and 

(e)  AtUe,  p.  55.  (d)  3  Sim.  619. 

(e)  5  Sim.  8S8. 

(/ )  Atty.  Oeneral  ▼.  The  Merchant  Taylors'  Company,  ubi  supra. 

(g)  Agar  ▼.  Regent**  Canal  Company,  Coop.  215. 

(A)  Pnllen  ▼.  Smith,  6  Yea.  21.  (i)  Francis  v.  Wigsell,  1  Mad.  858. 

(A)  Vide  Small  ▼.  Attwood,  as  reported  in  Wigram  on  DiacoTery,  74. 
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pray  some  relief  respecting  it  $  (/)  and  even  then  the  Court  will  notoompd  the 
defendant  to  make  such  discovery  where  the  interest  which  the  plaintiff  may 
have  in  it,  is  very  remote  in  its  bearings  upon  the  real  point  in  issue,  and  wooid 
be  an  oppressive  inquisition,  (m) 

The  above  cases,  and  those  before  cited,  point  out  in  what  instances  As 
defendant  may  decline  to  make  a  particular  discovery,  when  it  \a  irrelevant  io 
the  general  scope  and  object  of  the  bill ;  a  discovery  may,  however,  be  mate- 
rial to  the  plaintiff's  general  case,  if  made  by  some  of  the  defendants,  wbidi 
would  be  wholly  irrelevant  if  made  by  another;  in  such  cases  also,  the 
defendant,  from  whom  the  discovery  would  be  immaterial,  is  not  obliged  lo 
make  it  A  defendant  is,  in  fact,  only  obliged  to  answer  to  so  much  of  the 
plaintiff's  bill  as  is  necessary  to  enable  the  plaintiff  to  obtain  a  complete  deerse 
igainst  him  individually*  Defendants  in  equity  are  frequently  formal  parties, 
r  *f25d  1  ^^^  ^^  introduced  for  the  purpose  *of  bringing  before  the  Gouit 
L  J  all  persons  who  have  an  interest  in  the  subject  in  dispute ;  and 

though  in  practice  it  is  very  common  for  each  party  to  answer  every  part  of 
the  bill,  it  is  often  unnecessary  :  (n)  thus  a  trustee,  or  incumbrancer,  or  heir- 
at-law,  need  only  answer  so  much  of  the  bill  as  applies  to  htm.  (o) 

The  propriety  of  this  distinction  is  obvious,  when  the  nature  of  a  bill  in 
equity  is  considered,  namely,  that  although  it  is  a  suit  combining  several  psr- 
ties  for  the  purpose  of  obtaining  an  object,  in  which  they  are  all  in  some  man- 
ner interested,  yet  the  suit  is  distinct  as  against  each  defendant ;  each  defendant 
therefore,  is  liable  only,  so  far  as  the  bill  prays  relief  against  him,  and  his 
defence  may  therefore  be  applicable  to  that  part  of  the  case  only,  (p) 

But,  although  there  is  no  doubt  of  the  existence  of  the  rule,  that  a  defendant 
is  not  bound  to  answer  the  plaintiff's  bill  further  than  is  necessary  to  enable  the 
plaintiff  to  obtain  a  complete  decree  against  himself,  it  is  not  always  easy  to 
apply  this  nile  to  practice.  It  is,  in  fact,  so  difficult  to  draw  a  line  as  to  what 
is  material  and  what  is  immaterial,  that  it  is  oflen  a  task  of  great  difficulty  and 
responsibility,  on  the  part  of  the  defendant  or  his  professional  adviser,  to 
select  the  portion  of  the  bill  which  it  is  incumbent  upon  him  to  answer,  (q)  It 
is  hoped,  therefore,  that  the  following  remarks  of  one  of  the  most  eminent 
chancery  draftsmen  of  his  time,  may  not  be  found  unacceptable  to  the  prac- 
titioner. 

*  Every  interrogatory  must  be  founded  on  the  allegation  of  the  bill  ;  if  the 
allegation  is  irrelevant  to  the  matter  in  question,  it  must  be  expunged  for  imper- 
tinence ;  otherwise  it  is,  pritna  facie^  taken  as  relevant,  and  the  defendant  is 
therefore  bound  to  answer  every  allegation  bearing  on  his  part  of  the  case, 
whether  he  thinks  it  material  or  not.  The  Court  is  to  judge,  in  case  of  doabti 
whether  the  allegation  applies  to  his  part  of  the  case ;  and  if  a  Court  was  to  see 
that  a  defendant,  by  accident,  or  to  save  expense  (the  passages  being  short,)  had 
r  *255  1  *^^^  referred  the  bill  for  impertinence,  but  the  matters  w€»re  wholly 
1-  -^  immaterial,  or  that  he  was  called  on  to  answer  a  part  of  the  case, 

which,  though  not  impertinent,  had  no  reference  to  him,  it  would  not,  on 
exceptions,  compel  the  defendants  to  answer  that  part ;  but  if  there  can  be  any 
doubt,  whether  the  answer  may  or  may  not  be  material,  the  defendant  most 
answer.  It  is  in  this  sense  that  I  expressed  myself  that  the  defendant  is  bound 
to  answer,  whether  the  question  is  material  or  not ;  as  the  materiality  or  imma- 


(/)  Francis  ▼.  Wigzell,  ubi  tupra. 

(m)  Wigram  on  Disc.  72;  Dos  Santos  ▼.  Frietas,  cited  ib.  ;  Webster  v.  Thidfidl,  28. 
60S,  190 ;  vide  etiam  Janson  ▼.  Solarte,  2  Younge  if,  Coll.  132. 
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(n)     Hare  on  Disc.  160. 
0 


\o)  Agar  ▼.  Regent's  Canal  Coin.»  Co(^.  215. 

iP)  Wigram  on  Disc  70.  (q)  Hare  00  Disc  161. 
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iBriality  is  not  a  matter  of  aigument,  inasmuch  aa,  if  it  admits  of  a  donbt^  he 
OQi^t  to  answer.  M 

The  mle  that  a  aefendant  must  answer  the  whole  of  the  statements  and  charges 
eontained  in  the  bill^  and  all  the  interrogatories  founded  upon  them  appears  to 
admit  of  further  exceptions  in  cases  where  the  defendant,  who  is  a  trustee,  or 
In  the  nature  of  one,  states,  upon  his  answer  generally,  that  he  is  a  stranger  to 
aeveral  matters  and  things  in  the  bill  mentioned,  and  that  he  cannot  set  forth 
any  further  or  other  answer  thereto,  either  as  to  his  knowledge,  belief,  or  other- 
wise; in  such  a  case  it  seems,  that  where  it  appears  clearly  that  no -benefit  would 
vesult  to  the  plaintiflT  from  requiring  an  answer  to  each  (act  and  interrogatoiy, 
the  answer  will  be  considered  sufficient  $  thus  where  a  bill  was  filed  against  the 
assignee  of  a  bankrupt  for  an  account  and  injunction  to  restrain  proceedings  at 
law,  and  one  of  the  defendants  put  in  an  answer  stating  that  his  name  had  been 
used  in  the  action  at  law  without  his  knowledge  or  authority,  and  that  he  had  not 
acted  as  assignee  except  in  some  trifling  particulars  not  connected  with  the  sub^* 
ject  of  the  bill,  and  was  wholly  ignorant  of  the  matters  in  the  bill  set  forth,  the 
liOrd  Chief  Baron  ^Alexander)  over-ruled  the  exceptions  which  had  been  taken 
to  the  answer,  on  tne  ground  that  the  defendant  had  not  answered  each  interro- 
gatory, (s) 

It  seems  to  have  been  at  one  time  the  subject  of  doubt,  whether  it  is  the 
province  of  the  Masters  to  determine  whether  a  defendant  may  withhold  a  dis- 
covery or  refuse  to  answer  interrogatories  on  the  ground  of  imma-  p  moKa  ^ 
teriality ;  *the  question  was,  however,  fully  investigated  by  Sir  ^  -* 

Thomas  Plumer,  V.  C,  in  Agar  v.  The  Regent^ 8  Canal  Company^  {t)  when 
his  honor  expressed  his  opinion  to  be  in  favour  of  its  being  the  duty  of  the  Master, 
upon  exceptions  to  an  answer  being  referred  to  him,  to  consider  the  materiali^ 
of  the  discovery  required.  And  the  question  has  since  been  placed  beyond  all 
doobt  by  Lord  Lyndhurst's  Orders,  {u)  by  which  it  is  directed  *  that  the  Mas* 
ter,  in  deciding  on  the  sufficiency  or  insufficiency  of  any  answer  or  examina- 
tion, shall  take  into  consideration  tlie  relevancy  or  materiality  of  the  statement 
or  question  referred  to.' 

When  it  is  said,  that  a  defendant  who  answers  should  answer  fiilly  to  all  the 
matters  in  the  bill,  it  must  be  understood  only  as  to  matters  which  are  toeff 
pUadedU  that  ii,  to  the  facts  stated  and  chaiged.  To  matters  of  law,  or  infer- 
ences of  law  drawn  from  the  facts,  he  need  not  answer.  Thus,  a  defendant 
mast  answer,  whether  a  will,  executed  before  the  recent  statute,  (x)  was  pub- 
lished by  the  testator  in  the  presence  of  three  witnesses;  but  ne  need  not 
answer  to  an  interrogatory  requiring  him  to  say,  whether  the  publication  was 
aach  as  by  law  ii  required  to  pass  freeholds  by  devise ;  sometimes  a  defendant, 
instead  of  answering  such  interrogatories,  submits  the  point  to  the  judgment  of 
the  Conrt ;  but  it  is  not  necessary  to  do  so. 


Having  shewn  what  part  of  the  matter  contained  in  the  bill  is  material  or 
necessary  to  be  answered,  we  shall  proceed  to  point  out  the  manner  in  which 
a  defendant  must  answer  the  bill,  or  those  parts  of  it,  to  which  it  ii  necessary 
that  an  answer  should  be  given. 

A  defendant  must  answer  *  as  to  his  knowledge^  remembrance^  information^ 
and  beRef^    And,  in  general,  if  a  fact  is  chaiged,  which  is  in  the  defendant's 


(r)  Mr.  Bell*!  Evidenoe,  Cha.  Rep.  Appx.  A.  9. 

la)  Jones  ▼.  Wiggtni,  S  Y.  dc  J.  885 ;  vide  etiam  Olding  ▼.  OIsm,  1  Y.  d;  J.  840. 

(/)  Coop.  SIS.  (tf)  Old.  1838»  LXXIV. 

Ix)  1  VIcL  c.  26. 
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own  knowledge,  as  if  done  by  himself  he  mast  answer  posUivelj,  and  not  lo 
his  remembrance  or  belief  only,  if  it  is  stated  to  have  happened  within  seven 
r  «ofc«v  n  years  before,  (v)  *It  seems.  howoTer.  that  where  a  special  cailse 
C  *^»^  UshewnaoposWe  an  answer  may  be  diapensedwith.^  Ainlm 
Hall  ▼.  Bodley^  (a)  it  is  said,  that  a  defendant  having  sworn  in  his  answer,  that 
he  had  received  no  more  than  a  certain  sum,  to  his  remembrance^  it  was  allowed 
lo  be  a  ffood  answer.  As  to  facts  which  have  not  happened  within  his  own 
knowle^,  the  defendant  n^ust  answer  as  to  his  information  ttnd  belief,  and  not 
as  to  his  information  merely,  withont  stating  any  belief  either  one  way  or  the 
other,  {b)  It  is  not,  however,  necessary  to  make  nse  of  the  precise  words  ^as 
to  his  information  and  belief,'  the  defendant  may  make  use  of  any  expressions 
which  are  tantamount  to  them :  thus,  to  say  that  the  defendant  cannot  answer  to 
heta  inquired  after,  as  to  his  belief  or  othentnee^  is  generally  considered  a  suffi- 
cient denial;  for  though  the  word  ^information*  is  not  used,  the  expression 
^belief  or  otherwise*  is  held  to  include  it  And  so,  where  an  answer  was  in 
Uiis  form<— ^wfruf  this  defendant  further  answering  smth^  it  may  be  true  far 
any  thing  he  knows  to  the  contrary^  that,  &c,'  and  after  going  through  the 
several  statements,  it  concluded  thus-*-*  but  this  drfendant  is  an  utter  stranger 
to  all  and  every  such  matters^  and  cannot  form  any  belief  concerning  themf 
the  Vice  Chancdlor,  (Sir  L.  Shadwell)  was  of  opinion,  that  the  defendant  in 
stating  himself  to  be  an  utter  stranger  to  all  and  every  the  matters  in  qnestioo, 
did  answer  as  to  his  information,  and  did,  in  effect,  deny  that  he  had  any  inf<ff- 
mation  concering  them,  (c)  It  may  be  collected  from  the  above  case,  that  a 
defendant  cannot,  by  merely  saying  *  that  a  matter  may  be  true  for  any  thing  he 
knows  to  the  contrary,'  avoid  stating  what  his  recollection,  information,  or  belief 
with  reference  to  it  is,  or  saying  that  he  has  no  recollection  or  information,  or 
that  he  cannot  form  any  belief  at  all  concerning  it,  either  in  these  words  or  in 
equivalent  expressions. 

It  may  be  observed  here,  that  where  defendants  have  in  their  power  the 
means  of  acquiring  the  information  necessary  to  enable  them  to  give  the  dia* 
r  *258  1  covery  called  for,  *  they  are  *bound  to  make  use  of  such  means, 
^  -1  whatever  pains  or  trouble  it  may  cost  them  ;  therefore,  where  de- 

fendants filling  the  character  of  trustees,  are  called  upon  to  set  out  an  account, 
they  cannot  frame  their  answer  so  as  merely  to  give  a  sufficient  ground  for  an 
account  in  the  Master's  Office ;  they  are  bound  to  give  the  best  account  they 
can  by  their  answer,  not  in  an  oppressive  way,  but  by  referring  to  books,  dec, 
sufficiently  to  make  them  parts  of  their  answer,  and  affijrd  the  plaintiffs  an 
opportunity  of  inspection,  in  order  that  they  may  be  able  to  ascertain  whether 
that  is  the  best  account  the  defendants  can  give,  {d)  It  is,  however,  to  be 
observed,  that  where  executors  or  other  trustees  are  called  upon  to  set  out 
accounts,  they  must  set  them  forth ;  although  for  the  purpose  of  rendering 
their  schedules  less  burthensome,  they  may,  instead  of  going  too  much  into 
particulars,  refer  to  the  original  accounts  in  their  possession  in  the  manner 
above  stated ;  and  when  it  is  said  that  a  defendant  may  refer  to  accounts  in 
his  possession,  it  must  not  be  understood  as  authorizing  him  to  refer,  by  his 
answer^  to  accounts  made  out  by  himself  for  the  purposes  of  the  case,  but  only 
to  accounts  previously  in  existence,  (e)  The  same  rule  which  has  been  before 
stated,  with  respect  to  corporations  aggregate,  viz  :— that  it  is  their  bounden 
duty  before  they  put  in  their  answer,  to  cause  every  deed,  paper,  and  muni- 
ment in  their  possession  or  power,  to  be  diligently  examined,  and  to  give  in 

(y)  Prec.  Reg.  13.  (z)  Ibid. 

(a)  1  Yem.  470.  (6)  Coop.  Eq.  PI.  31i. 

(c^  AmbunA  v.  King,  3  8.  &  8.  183.  (d)  White  v.  Wilfiami,  8  Yes.  103. 

(e)  Arguendo  Alaager  v.  Johnsony  4  Yet.  334. 
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Iheir  answer,  all  the  information  which  resnits  from  such  examination,  (/)  may, 
with  propriety,  be  applied  to  all  individaals  who  are  required  to  answer  a  bilL 

To  so  much  of  the  bill  as  it  is  necessary  and  material  for  the  defendant  to 
answer,  he  roust  speak  directly  and  without  erasion  ;  and  must  not  merely 
answer  the  several  charges  literally,  but  he  must  confess  or  traverse  the  sub- 
stance of  each  charge,  {g)  Thus,  if  a  defendant  is  charged  with  having  in  his 
possession,  custody,  or  power,  books,  papers,  or  writings,  d&c,  a  statement  in 
his  answer  that  there  are  certain  books,  papers  or  writings,  &c.,  in  the  West 
Indies,  the  particulars  of  which  he  *is  unable  to  set  forth,  without  r-  ^^rq  -i 
any  answer  as  to  the  fact,  whether  they  are  in  the  defendant's  pos-  ^  J 

session,  custody,  or  power,  will  be  insufficient  $  for  if  the  defendant  admits  the 
books,  &c.,  to  be  in  his  possession,  custody,  or  power,  the  plaintiff  may  make 
a  motion  calling  upon  the  defendant  to  produce  them;  and  the  Court  will,  upon 
soeh  motion,  order  them  to  be  brought  in  within  a  reasonable  time,  {h)  And 
so,  where  a  defendant  stated  in  his  answer,  that  he  had  not  certain  books, 
papers,  and  writings,  in  his  po^ession,  custody,  or  power,  because  they  were 
coming  over  to  this  country.  Lord  Eldon  held,  that  they  were  in  his  power, 
and  that  the  defendant  ought  to  have  so  stated  in  his  answer,  (t)  It  may  be 
observed  here,  that  where  books,  papers,  or  writings,  are  in  the  custody  or 
hands  of  the  defendant's  solicitor,  they  are  considered  to  be  in  the  defendant's 
own  custody  or  power,  and  should  be  stated  to  be  so  in  his  answer. 

If  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instrument,  in  the 
words  and  figures  thereof,  he  should  do  so  or  give  some  reason  for  not  comply- 
ing with  the  requisition  j  (it)  he  may,  however,  avoid  this  by  admitting  that  ne 
has  the  deed,  ^.,  in  his  possession,  and  offering  to  give  the  plaintiff  a  copy  of 
it.  (k)  It  may  here  be  observed,  that  it  is  always  a  proper  precaution,  where 
m  defendant  sets  out  any  deed  or  other  instrument  in  his  answer,  whether  in 
hme  verbon  or  by  way  of  recital,  to  crave  leave  to  refer  to  it,  as,  by  so  doing, 
the  defendant  makes  it  a  part  of  his  answer,  and  relieves  himself  from  any 
charge  in  case  it  should  be  erroneously  set  out 

If  the  defendant  deny  a  fact,  he  must  traverse  it  directly,  and  not  by  way  of 
negative  pr^ant ;  thus,  if  a  fact  be  laid  to  be  done  with  divers  circumstances, 
the  defendant  may  not  traverse  it  literally  as  laid  down  in  the  bill,  but  he  must 
traverse  the  point  of  substance,  as  if  a  man  be  charged  to  have  done  a  thing 
upon  such  a  day,  or  in  such  a  place,  he  must  not  deny  that  he  did  it  modo  it 
forfM^  for  that  implies  that  in  some  sort  he  did  it(/)  So  if  he  be  chaiged  with 
the  receipt  *of  100/.,  he  must  traverse  that  he  hath  not  received  p  ^oftf%  i 
lOOiL,  nor  any  part  thereof;  and  if  he  has  received  any  part,  he  ^  -* 

most  set  forth  what  part  (n) 

It  may  be  observed,  that  where  the  bill  asked,  whether  on  the  marriage  of  a 
person,  a  settlement  of  the  property  of  hii^  wife  was  not  executed  T  an  answer 
that  no  settlement  of  any  property  was  executed  at  the  marriage  of  the  person 
mentioned,  was  held  to  be  insufficient;  Sir  John  Leach,  V.  C,  being  of  opinion, 
that  although  it  is  true  that  the  general  answer  in  the  above  case,  included  in  it 
an  answer  to  the  particular  inquiry,  yet  such  a  mode  of  answering  might,  in 


%] 


(/)  AnU»  vol.  1,  189 ;  Attorney  OdMnd  v.  The  BuliA»  dx.  of  Eait  Retford,  S  M.  dp 
K.  36. 

>•)  Loid  Red.  S60. 

t)  Farqahanon  ▼.  Btlfoor,  Turn,  dc  Roei.  190. 
(i)  Ibid.  191. 

?u)  PfBc  Reg.  204.     As  to  the  caeee  in  which  it  may  be  prudent  to  set  out  documents 
in  Mc  verba^  vide  ante,  toI.  1.  p.  469. 

(A)  1  Hair.  185.  Ed.  NewL  (0  Beamee's  Ord.  29,  179. 

(n)  Beames'a  Ord.  89,  179. 
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fiome  cases,  be  resorted  to,  in  order  to  escape  from  a  material  discovery*  (o)  It 
is  right,  however,  to  notice,  that  in  a  recent  case  in  the  Court  of  Exchequer, 
the  proposition  laid  down  by  Sir  John  Leach  was  considered  as  too  general  $ 
and  it  was  held,  that  although  the  maxim  that  dohu  latet  in  genefolibtis  is  ap- 
plicable in  some  eases,  it  is  not  so  in  all.  (p)  In  that  case  the  bill  inquired, 
whetlier  the  defendant  had  not  now,  or  whether  he  bad  not  at  some  time,  and 
when,  in  his  possession,  custody,  or  power,  four  books  which  were  specified 
in  the  bill  ?  the  defendant  denied  that  he  had  in  his  possession  or  power  the 
four  books  in  the  bill  mentioned,  or  that  he  had  then  or  ever  had  .any  books 
relating  to  the  matters  inquired  after  by  the  bill,  save  and  except  those  set  forth 
in  his  schedule ;  and  upon  an  exception  being  taken  to  the  answer,  the  Cooit 
held  it  to  be  sufficient  There  can  be  no  doubt,  however,  that  the  policy  of 
proceedings  in  this  Court  is,  that  a  general  denial  is  not  enouffh,  but  there  must 
be  an  answer  to  sifting  inquiries  upon  the  general  question ;  Jg)  and  the  advan- 
tage of  such  policy  is  strongly  illustrated  by  the  circumstance  referred  to  in 
Inbbert  v.  Durand.  M  In  that  case  the  defeqfiant,  Mr.  Durand,  was  interro- 
gated by  the  bill,  whetner  he  had  not  received  certain  sums  of  money,  specified 
in  the  bill,  in  the  character  of  a  ship*s  husband.  In  his  answer,  he  swore  that 
r  *2A1  1  ^^  ^^  ^^^  received  any  sums  of  money  whatever,  except  those 
L-  J  *set  forth  in  the  schedule  to  his  answer,  in  which  schedule  the 

sums  specified  in  the  bill  were  not  comprised,  but  he  did  not  otherwise  answer 
the  interrogatory.  On  exceptions  being  taken  to  the  Master's  report  upon  the 
sufficiency  of  the  answer,  Lord  Thurlow  declared  himself  to  be  of  opinion,  that 
a  man  could  not  deny,  generally^  particular  chaiges  which  tended  to  falsify  such 
general  denial,  and  therefore,  held  the  answer  insufficient ;  and  it  appears  by  a 
note  of  the  reporter,  that  it  turned  out,  in  point  of  fact,  that  Mr.  Durand  after- 
wards recollected  the  receipt  of  the  particular  sums,  and  admitted  them  by  his 
further  answer.  But  although  the  Court  requires,  that  all  the  particular  inqui- 
ries should  ba  answered  as  well  as  the  general  question,  it  will  be  no  objection 
to  the  answer  to  the  particular  interrogatory,  that  the  defendant  has  not  answered 
it  so  particularly  as  to  meet  it  in  all  its  terms,  provided  it  is  with  reference  to 
the  chaige  upon  which  the  interrogatory  is  founded,  and  the  object  of  the  biU, 
fairly  and  substantially  answered.  («)  It  is  also  to  be  noticed,  that  if  any  of  the 
particular  inquiries  are,  as  to  matters  which  are  totaUy  immaterial  to  the  case, 
the  defendant  need  not  answer  them.  Thus,  where  a  bill  required  the  defend- 
ant to  set  forth,  whether  certain  bonds  were  not  given  for  a  valuable  and  boni 
Jide  consideration,  and  if  not,  for  what  consideration  they  were  given  ?  and  the 
defendant  denied  that  such  bonds,  (if  given)  were  given  for  a  valuable  and  bani 
Jide  consideration,  but  did  not  answer  as  to  any  other  consideration ;  the  Court 
of  Exchequer  held,  that  the  question  need  not  be  answered,  because  the  law 
knows  of  no  other  consideration  than  a  bond  fide  consideration.  (() 

It  may  collected  from  the  above  cited  case  of  Hibbert  v.  iJurandj  (ii)  that 
where  a  defendant  is  asked  by  the  bill,  whether  he  has  not  received  certain 
sums  of  money  specified  in  the  bill  ?  the  mere  setting  forth  a  general  account 
by  way  of  schedule  to  the  answer,  and  referring  to  it  as  containing  a  full  account 
of  all  sums  of  money  received  by  the  defendant,  will  not  be  sufficient  ^  the 
defendant  is  bound  to  answer  as  to  the  specific  sums,  and  all  the  circuoistances 
attending  them,  which  may  be  inquired  after  in  the  body  of  his  answer,  (a?) 

III.      I        III         I  II     III        II     ■  I  I     ■  ■  I    ■ .  I  .  I       ■ .  .. 

(o)  Wharton  ▼.  Wharton,  1  d.  ds  8.  335.     {p)  Anon.  2  Tounge,  &  CoU.  310. 

(a)  Per  Lord  Eldon,  Mountford  v.  Taylor,  6  Yes.  792. 

(r)  Cited  in  Prout  ▼.  Underwood,  2  Cox,  135;  Hepburn  ▼.  Durand,  1  Bro.  C.  C.  8.  C. 

9)  BaUy  ▼.  Keniick,  13  Pri.  291.  (/)  Daniel  v.  Bishop,  13  Pri.  15. 

tt)  Ubi  wpra.  (x)  Lord  Red.  250. 
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*It  is,  however,  the  general  practice,  where  a  bill  requires  the  r-  ^^^  -i 
defendant  to  set  forth  a  general  account,  or  to  answer  as  to  moneys  ^  -^ 

leeeived,  or  documents  in  his  possession,  to  set  forth  the  account  or  list  of  the 
sums,  or  documents  in  one  or  more  schedules  annexed  to  the  answer,  which 
the  defendant  prays  may  be  taken  as  part  of  his  answer,  and  such  practice  is 
very  convenient,  and  in  many  cases  indispensable.  It  may  also  be  resorted  to 
by  the  defendant,  for  the  purpose  of  shewing  the  nature  of  his  own  case,  or  of 
strengthening  it,  even  though  there  is  nothing  in  the  bill  itself,  or  in  the  interro- 
gatories, which  may  render  a  scliedule  necessary.  Thus,  where  a  bill  was  filed 
by  merchants  in  England  against  merchants  in  India,  for  an  account  of  the  deal- 
ings and  transactions  between  them,  and  one  of  the  defendants  (residing  in 
England,)  in  answer  to  an  allegation  in  the  bill,  that  some  cotton  which  had 
been  sent  by  the  defendants  to  the  plaintiffs  was  of  inferior  quality,  said  that  he 
had  no  personal  knowledge  of  the  dealings  between  the  two  firms,  but  that  he 
had  received  certain  affidavits  and  certificates  which  his  partners  in  India  had 
caused  to  be  made  by  experienced  persons  there,  from  which  he  believed  the 
cotton  to  be  of  superior  quality,  and  set  forth  the  affidavits  and  certificates  in  a 
schedule  fuse  verba;  Sir  John  liOach,  V.  C,  and  aAerwards  Lord  £Idon,  upon 
appeal,  held  that  the  schedule  was  not  impertinent ;  because,  although  it  was 
not  absolutely  necessary  for  the  defendant  to  set  out  the  affidavits  and  certificates, 
as  he  might  have  made  them  part  of  his  answer  by  referring  to  them,  yet  he 
had  a  right  to  put  them  upon  his  answer,  if  he  thought  fit  to  do  so  $  because, 
if  his  answer  should  be  made  use  of  in  a  Court  of  Law;  it  might  be  impossi- 
ble for  him^  use  the  certificates  and  affidavits  unless  they  were  set  out.  (y) 

It  is  to  be  remarked,  however,  that  it  was  apparently  with  great  reluctance, 
that  Ijord  Eldon  came  to  the  conclusion  at  which  he  arrived  in  the  above  case ; 
and  that  upon  dismissing  the  appeal,  he  did  so  without  prejudice  to  the  question 
as  to  costs,  when  applied  for  at  the  hearing  of  the  case.  And,  in  general,  a 
defendant  must  be  careful  not  to  frame  his  schedule  *in  a  mani^r  p  ^ao  -i 
which  may  be  burthensome  and  oppressive  to  the  plaintiff,  other-  >~  -1 

wise  they  will  be  considered  impertinent  Thus,  where  a  bill  was  filed  for  an 
account,  containing  the  following  interrogatory,  **  whether  any  and  what  sum  of 
money  was  due  from  the  house  of  A.  to  the  house  of  B.,  and  how  the  defend- 
ant made  out  the  same  ?  and  the  defendant,  by  his  answer,  set  forth  a  long 
schedule,  containing  an  account  of  all  dealings  and  transactions  between  the 
two  houses.  Lord  Eldon  held  the  answer  clearly  impertinent,  and  that  the  de- 
fendant ought  merely  to  have  answered  that  such  a  sum  was  due,  and  that  it 
was  due  upon  the  balance  of  an  account,  (z)  It  is  to  be  remarked  that,  in  the 
above  case,  although  there  was  an  inquiry  haw  the  defendant  made  out  that 
there  was  a  balance,  there  were  no  particular  inquiries  in  the  bill  as  to  the  items, 
constituting  the  account  from  which  the  defendants  made  out  that  there  was  a 
balance  due  to  them ;  but  even  where  there  has  been  such  an  inquiry,  the  Court 
has  gone  the  length  of  saying,  that  a  schedule  containing  such  items  will  be 
impertinent,  if  the  items  are  set  out  with  a  minuteness  not  called  for  by  the 
nature  of  the  case.  Thus,  where  the  bill  called  upon  a  defendant  to  set  forth  an 
account  of  all  and  evety  the  quantities  of  ore,  metals,  and  minerals,  &c,  dug 
in  particular  mines,  and  the  full  value  thereof,  ^^,  and  the  costs  and  expenses 
of  working  the  mines,  and  the  clear  profits  made  thereby ;  and  the  defendant 
put  in  a  schedule  to  his  answer,  comprising  3,431  folios,  wherein  were  set  forth 
all  the  particular  items  of  every  tradesman's  bill,  connected  with  the  mines  $ 

(y)  Parker  ▼.  FairKe,  1  Turn.  4c  R.  363 ;  1  8.  dc  8.  395»  8.  C.  i  tfidediam.  Lows  v. 
WUliams,  2  8.  d;  S.  574. 

(z)  French  ▼.  Jacko»  1  Mer.  367.  (n). 
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the  Court  held  the  schedule  to  be  impertinent  (a)  So  where  a  defendant,  in 
his  schedule,  set  out  at  length  a  bill  of  costs,  with  observations  with  reference 
to  another  bill  delivered  for  the  same  business,  it  was  held  impertinent,  although 
the  bill  called  upon  the  defendant  to  set  out  how  he  computed  and  made  oat  his 
demand,  and  all  the  particulars  relating  thereto,  witii  interrogatories  pointed  to 
the  particular  items,  and  to  a  minute  comparison  of  the  two  bills  of  cost,  (b)  In 
r  «2Ad  1  *like  manner,  it  seems  to  be  held,  that  in  the  case  of  an  execolor 
L  -I  called  upon  to  account  for  his  disbursements,  it  is  not  necessary  to 

set  out  every  particular  item,  (c)  It  is  difficult,  however,  to  point  out  any  pie- 
dse  rules  with  regard  to  what  will  be  considered  impertinent  in  a  schedule ; 
much  must  depend  upon  the  nature  of  each  case,  and  the  purposes  for  which 
the  discovery  is  required ;  the  cases  above  referred  to,  and  the  others  which 
may  be  found  in  the  books,  however,  shew  that  even  though  the  plaintifl^  by 
the  minuteness  of  his  inquiries,  in  some  measure  affords  an  excuse  for  the 
defendant  setting  forth  a  long  and  burlhensome  schedule,  the  Court  will  not, 
unless  in  instances  in  which  from  the  nature  of  the  case  great  minuteness  is 
required,  permit  a  defendant  to  load  the  record  with  useless  and  impertinent 
matter,  even  thougli  the  introduction  of  such  matter  might  be  justified  by  the 
terms  of  the  interrogatories ;  on  the  other  hand,  it  is  to  be  observed,  that  te 
Court  will  not,  where  the  defendant  in  complying  with  the  requisitions  in  the 
bill,  has  bond  Jidt  given  the  information  required,  though  in  a  manner  rather 
more  prolix  than  might  perhaps  be  necessary,  consider  the  answer  as  imperti- 
nent $  for  although  prolixity  sometimes  amounts  to  impertinence,  {d)  whether 
the  Court  will  deal  with  it  as  such,  depends  very  much  upon  Xm  degree  in 
which  it  occurs,  (e) 

It  has  been  before  observed,  that  in  answering  an  amended  bill,  the  defendant, 
if  he  has  answered  the  original  bill,  should  answer  those  matters  which  have 
been  introduced  by  the  amendments  only.  (/)  In  fact,  the  answer  to  an 
amended  bill  institutes,  together  with  the  answer  to  the  original  bill,  but  one 
record,  as  much  as  if  it  had  been  engrossed  on  the  same  parchment,  (g)  in  the 
same  manner  that  an  original  and  an  amended  bill  are  considered  as  the  same 
r  *2a5  1  '^^^"^  ^  ^P^*^  ^^^  *principle  it  is  that  it  has  been  held,  that  it  ii 
1-  ^  impertinent  to  repeat  in  the  answer  to  the  amended  bill,  ^whal 

appears  upon  the  answer  to  the  original  bill,  unless  by  the  repetition  the  delenoe 
is  materially  varied,  {h) 

It  has  been  stated  in  a  former  part  of  this  treatise,  that  when  a  plaintiir 
amends  his  bill  by  the  insertion  of  matters  which  have  occurred  since  the  filing 
of  the  original  bill,  the  defendant  instead  of  pleading  or  demurring  to  the  amoid- 
ed  bill  on  that  ground,  may,  by  answer  to  the  amended  bill,  daim  the  same 
benefit  that  he  would  have  been  entitled  to,  if  he  had  pleaded  or  demurred.  (») 

It  is  frequendy  the  practice  in  putting  in  an  answer  or  demurrer,  dec.,  to  an 
amended  bill,  to  intiUe  it  as  ^  an  answer  dz;c.,  to  the  original  and  amended  biQ;* 
it  is,  however,  not  necessary  to  do  so,  and  ^an  answer,  dec,  to  the  amended 
bill'  only,  will  be  sufficient,  {k) 

(a)  Norway  ▼.  Howe,  1  Mer.  347;  vide  etiam,  M'MorriB  ▼.  Elliot,  8  Pri.  674;  Slack 
▼.  £van8,  7  Pri.  278  n. 

(b)  A  laager  v.  Johnson,  4  Yes.  217.  (e)  Norway  v.  Rowe,  1  Mer.  355. 
((f)  Slack  V.  Evana,  7  Pri.  278.  (n). 

(e)  Gompertz  ▼.  BMt,  1  Younge  ac  Coll.  114. 

(/)  Ante,  vol.  1,  509. 

(  g)  Lord  Red.  257 ;  Hildyard  ▼.  Greasy,  3  Atk.  303. 

(h)  Smith  ▼.  Searle,  14  Yea.  415. 

(t)  Ante,  vol.  1,  511 ;  vide  etiam  Milligan  v.  Mitchell,  1  M.  ife  Craig,  33. 

(Ac)  Smith  v.  Bryon,  3  Mad.  428. 
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SECnON  IT. 

Of  the  Form  of  Answers, 

Two  or  more  persons  may  join  in  the  same  answer,  and  where  their  interests 
are  the  same  and  they  appear  by  the  same  solicitor,  they  ought  to  do  so,  unless 
some  good  reason  exists  for  their  answering  separately.  It  is  to  be  understood, 
however,  that  the  Court  will  not,  before  the  hearing,  compel  any  defendants  to 
answer  jointly  by  a  visitation  in  the  shape  of  costs ;  (/)  and  that  it  is  only  at 
the  hearing,  when  all  danger  of  prejudice  to  the  parties  is  over,  that  the  Court 
will  make  any  order  upon  the  subject  In  Vansandau  v.  Moore^  (tn)  where 
fourteen  directors  of  a  joint  stock  company  against  whom  a  bill  had. been  filed 
by  a  shareholder,  for  an  account  and  dissolution  of  the  concern,' aAer  appearing 
by  the  same  solicitor,  filed  fourteen  separate  answers  with  long  scheidules  to 
each,  (each  of  the  answers  and  schedules  being  nearly  verbatim  *the  ^  «oaa  i 
same,)  the  Vice  Chancellor,  (Sir  John  Leach,)  upon  motion  made  ^  -^ 

daring  the  progress  of  the  cause,  directed  a  reference  to  a  master,  to  ascertain 
whether  it  was  necessary  or  expedient,  with  a  view  to  the  defence,  that  separate 
answers  should  have  been  filed,  but  Lord  Eldon  aflerwards  dischai^d  the  order, 
on  the  ground  that  it  was  prematurely  made,  (n) 

By  one  of  Lord  Lyndhu rat's  ordere,  (o)  it  is  provided,  that  where  the  same 
solicitor  is  employed  for  two  or  more  oefendants,  and  separate  answers  shall 
have  been  filed,  or  other  proceedings  had  by  or  for  two  or  more  defendants 
separately,  the  master  shall  consider  in  the  taxation  of  such  solicitor's  bill  of 
costs,  either  between  party  and  party,  or  between  solicitor  and  client,  whether 
such  separate  answers  or  other  proceedings  were  necessary  and  proper ;  and  if 
he  is  of  opinion,  that  any  part  of  the  costs  occasioned  thereby  has  been  unne- 
cessarily or  improperly  incurred,  the  same  shall  be  disallowed. 

Where  two  defendants  answer  jointly,  and  one  speaks  positively  for  himself, 
the  other  may,  in  cases  where  he  is  not  chaiged  with  any  thing  upon  his  own 
knowledge,  say,  that  he  perused  the  answer  and  believes  it  to  be  true ;  but  it  is 


otherwise  where  the  defendants  answer  separately,  (p) 

An  answer  is  headed  by  a  title,  *  The  answer  of  A.  B.,  the  defendant,  to  the 
bin  of  complaint  of  C.  I).,  complainant'  If  two  or  more  defendants  join  in 
the  same  answer,  it  is  intitled  Hhe  joint  and  several  answer,  &c.,  unless  it  be 
the  answer  of  a  man  and  his  wife,  in  which  case  it  is  called  the  ioint  answer.* 
The  answer  of  an  infant,  {q)  or  other  person  answering  by  guardian,  (r)  or  of 
an  idiot  or  Innatic  answering  by  his  committee,  [s)  is  so  intitled. 

Where  any  defect  occurs  in  the  title  of  an  answer,  so  that  it  does  not  appear 
distincdy  whose  answer  it  is,  or  to  what  bill  it  is  an  answer,  it  will  be  a  ground 
for  taking  it  ofiT  the  file  for  irregularity.  'Hius,  where  an  answer  was  intitled 
the  *  joint  and  several  answer  of  A.  B^iand  C.  D.,  defendants,  E.  F.  and  G. 
H.,  complainants,'  omitting  the  words.  Mo  the  bill  of  complaint  of,'  it  was  on 
motion,  ordered  to  be  taken  off  the  file  for  ^irregularity,  (t)  So  r-  ^^j  -^ 
also,  where  the  plaintiff  was  misnamed  in  the  tide,  an  oraer  was  ^  J 

made  to  take  the  answer  off  the  file  and  for  process  of  contempt  to  issue,  {u) 
It  is  to  be  observed,  that  in  such  cases  the  motion  should  not  be  to  take  the 

(/)  YaMoidMi  ▼.  Mooro»  1  Ross.  441.  (m)  2  8.  ds  8.  509. 

(fi)  1  Rum.  441.  (o)  Ord.  1838,  xzrii. 

(p)  1  Har.  185,  Ed.  Newl.  (q)  Ante,  vol.  1,  p.  887. 

(r)  Ibid.  p.  S48.  (t)  Ibid.  p.  919. 

(/)  PietflTs  V.  Thompwm,  Coop.  349.  (v)  Griffiths  ▼.  Wood,  11  Yes  68. 
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answer  of  A.  B.,  ^.9  off  the  file,  but  it  should  be  called  in  the  notice,  a  certain 
paper  writing,  purporting  to  be  the  answer,  &c.  (z) 

An  answer  with  a  defect  of  this  sort  in  the  title,  is,  in  fact,  a  nullity,  and 
may  be  treated  as  such  ^  and  ahhough  a  defendant  may,  if  he  please,  apply  to 
the  Court  for  leave  to  take  the  answer  off  the  file  and  re-swear  it ;  it  is  not 
necessary  that  he  should  do  so,  but  he  may  leave  the  answer  upon  the  file  and 
put  in  another,  (y) 

It  may  be  observed  here,  that  where  an  answer  has  been  prepared  for  five 
defendants,  it  cannot  be  received  as  the  answer  of  two  only  $  (z)  nor  can  it  be 
received  as  the  answer  of  six.  (a)  And  where  such  an  answer  has  been  filed, 
it  will,  upon  the  application  of  the  plaintiff,  be  ordered  to  be  taken  ofiT  the  file 
upon  motion,  (b)  It  seems,  however,  that  after  such  an  answer  has  been  filed, 
the  defendant  may  apply  by  motion  to  have  it  taken  off  the  file  and  amended, 
by  striking  out  the  names  improperly  introduced,  (c) 

An  answer  usually  begins  by  a  reservation  to  the  defendant,  of  all  advant^ 
which  may  be  taken  by  exception  to  the  bill,  a  form  which  is  conjectured  to 
have  beeii  intended  to  prevent  a  conclusion,  that  the  defendant  having  submitted 
to  answer  the  bill,  admitted  every  thing  which  by  his  answer  he  did  not  ex- 
pressly controvert,  especially  such  matter  as  he  might  have  objected  to  by 
demurrer  or  plea,  (d)  The  probability  of  this  conjecture  is  strengthened  by  the 
fact  formerly  noticea,  that  the  general  saving  is  usually  left  out  of  the  answers 
of  infants,  because  they  are  entitled  to  the  benefit  of  every  exception  which 
can  be  taken  to  a  bill  without  expressly  saving  it.  (e) 

r  *2AR  1  According  to  the  civil  law,  the  answer  begins  sub  proteslaiione 
L  J  *de  nimia  generalUaie^  ineptUvdine^  obscuritate^  nuUitate^  et  in- 

debila  specificalione  dicti  libelli^  (/)  in  imitation  of  which,  answers  in  equity 
claim  the  right  of  taking  advantage  by  exception  of  ^'all  errors,  uncertainties, 
insufficiencies,  and  imperfections,"  in  the  bill  contained. 

The  answers  to  the  several  matters  contained  in  the  bill,  together  with  such 
additional  matter  as  may  be  necessary  for  the  defendant  to  shew  to  the  Court, 
either  to  qualify  or  add  to  the  case  made  by  the  bill,  or  to  state  a  new  case  on 
his  own  behalf  next  follow,  (g)  To  this  succeeds  a  general  denial  of  thai  com- 
bination  which  is  usually  charged  in  the  bill,  (A) 

It  is  the  universal  practice  to  add,  by  way  of  conclusion,  a  general  traverse 
or  denial  of  all  the  matters  in  the  bill.  This  is  said  to  have  obtained  when  the 
practice  was,  for  the  defendant  merely  to  set  forth  his  case  without  answering 
every  clause  in  the  bill ;  and  the  form,  though  perhaps  rather  impertinent,  u 
the  bill  is  otherwise  fully  answered,  (and  it  has  been  determined  to  be  in  tliat 
case  unnecessary,)  (i)  is  still  continued  in  practice*  {k) 

An  answer  must  be  signed  by  counsel,  (/)  unless  taken  by  commissioners  in 
the  country,  under  the  authority  of  a  commission  issued  for  the  purpose,  in 
which  case  the  signature  of  counsel  is  not  required,  (m)  the  commissioners 
being  responsible  for  the  propriety  of  i(s  contents,  as  it  is  supposed  to  be  taken 
by  them  from  the  mouth  of  the  defendant,  (n)     The  signature  of  counsel  is 

(x)  IMd.  (y)  Griffiths  v.  Wood,  ubi  ntprtu 

(z)  Harris  v.  James,  3  Bro.  C.  G.  899.  (a)  Cope  ▼.  Parry,  I  Mad.  83. 

(b)  Cooke  ▼.  Westall,  1  Mad.  266;  ted  vide.  Done  v.  Read,  2  V.  &  B.  310. 
(e)  Ibid.  (d)  Lord  Red.  263. 


(e)  AnU,  vol.  1,  237.  (/)  For.  Rom.  90. 

(f )  Lord  Red.  264. 
(J)  Ibid.     As  to  the  necessity  of  answering  this  charge,  vide  vol.  1,  p.  483. 
(i)  Anon.  2  P.  Wm.  87.  (k)  Loid  Red.  264. 

(/)  Wall  ▼.  Stubbs,  2  V.  d;  B.  368;  Brown  v.  Bruce,  2  Mer.  1. 

Em)  Barley  ▼.  Pearson,  3  Atk.  440. 
fi)  Lord  Red.  266;  Brown  ▼.  Bruce,  ubi  supra. 
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unnallj  put  to  the  draA  before  engrossment,  (o)  but  if  it  is  put  to  the  engross- 
ment it  will  be  sufficient.  If  the  signature  of  counsel  is  not  affixed  either  to 
one  or  the  other,  the  answer  will  be  taken  off  the  file  on  application  by  the 
plaintiff; (d)  but  the  Court  will  not  allow  such  a  course  to  be  adopted  at  the 
instance  of  the  defendant*  where  the  interest  of  the  plaintiff  may  be  prejudiced 
by  the  proceeding,  (q) 

*An  answer  must  also  be  signed  by  the  defendant  or  defendants  p  ^„^g  -> 
putting  it  in,  M  unless  an  order  has  been  obtained  to  take  it  with-  ^  -i 

oot  signature ;  ($)  where  an  answer  is  put  in  by  guardian  or  committee,  the 
signature  of  such  guardian  or  committee  is  alone  required ;  and  where  such 
flroardian  is  also  a  defendant,  and  puts  in  an  answer  in  that  character  as  well  as 
in  that  of  guardian,  he  need  only  affix  his  signature  to  the  answer  once,  {t) 

Sometimes  the  Court  has,  under  special  circumstances,  directed  the  Six 
Clerk  to  receive  an  answer  though  it  has  not  been  signed  by  the  defendant,  as 
where  a  defendant  went  abroad  forgetting  or  not  having  had  time  to  put  in  his 
answer,  (u)  or  where  a  defendant  had  gone  or  was  resident  abroad,  and  had 
given  a  general  power  of  attorney  to  defend  suits,  &c.  (x)  It  is  to  be  observed, 
that  when  an  answer  is  put  in  under  the  authority  of  a  power  of  attorney,  it  is 
thought  better,  to  take  the  answer  without  any  signature,  than  that  the  person 
to  whom  the  power  is  given  should  sign  it  in  the  name  of  the  defendant,  (y) 
The  power  of  attorney  should  be  recited  in  the  order,  which  authorizes  the 
answer  to  be  put  in  under  it  (z) 

The  signature  of  the  defendant  must  be  affixed  to  the  engrossment  and  not  to 
the  draft,  the  object  in  requiring  it,  being  to  identify  the  instruonent  to  which 
the  defendant  has  given  the  sanction  of  his  oath,  for  the  purpose  of  rendering 
a  conviction  for  perjury  more  easy,  (a)  The  practice  of  the  Couit  of  Exche- 
quer, appears  to  require,  that  where  an  answer  is  written  on  more  than  one 
skin  of  parchment,  every  skin  must  be  signed  by  the  defendant,  (Jb)  but  it  does 
not  appear  that  any  such  rule  exists  in  the  Court  of  Chancery,  ^  *27(\  n 
*and  in  that  Court  the  defendant's  signature  to  the  last  skin  is  suf-  ^  -^ 

ficient  (c) 

AH  answers,  except  those  of  peers  or  others  entitled  to  the  privilege  of  peer- 
age, who,  as  we  have  seen,  answer  upon  attestation  of  honour,  {d)  or  of  corpo- 
xations  aggregate,  which  are  put  in  under  their  common  seal,  (e)  must  be  upon 
the  oath  of  die  parties  putting  them  in,  unless  they  are  Quakers  or  Moravians, 
who  are  allowed  to  make  a  solemn  affirmation  or  declaration  in  lieu  of  an 
oath,  m 

The  form  of  the  oath  or  affirmation  administered  to  a  defendant  on  putting  in 
hifl  answer,  is  as  follows  :— 


(o)  Besmei^s  Ord.  166.  (p)  Wall  ▼.  SttibiM,  ubi  aupra. 

(g)  Ball  V.  Griffin,  3  Anat.  568.  (r)  Beaoies**  Ord.  462. 

(«)  2  Atk.  289.  (0  Anon.  2  J.  <&  W.  653. 

(tf)  V.  Lake,  6  Ves.  171 ;  v.  Gwillim,  ib.  286. 

(x)  Bayley  v.  De  Walkiera,  10  Ves.  441 ;  Harding  v.  Harding,  12  Yes.  169. 

(y)  Bayley  t.  De  Walkiere,  ubi  tupra,       (z)  Ibid. 

(a)   1  Harr.  Ch.  P.  Ld.  Nevrl.  170. 

\b)  Clarke  v.  Mansfield,  S  Pri.  606;  Carter  ▼.  Bosaanquet,  13  Pri.  604;  1  M'Lel.  466» 
8.  C;  Bailey  v.  Forbes,  1  M'Lel.  dc  Y.  463;  Jacobs  v.  Badger,  1  Y.  dc  J.  166;  Lord 
IConcaster  ▼.  Braitbwaite,  1  Yoange,  882. 

(e)  1  Snith^s  Ch.  Pr.  244.  (d)  Ante,  vol.  1,  p.  486. 

(e)  Ibid.  p.  189. 

Xr)   Vide  8ut  7  db  8  W.  8,  c.  84,  and  8  dc  4  W.  4,  c  49.     It  is  to  be  obeerved,  that 

a  flnrmation  eanoot  be  taken  under  a  oommiasion  authoriziog  the  oomniissionera  to  take  an 


er  opon  oath;  Parke  v.  Christy,  1  Y.  4k  J.  633. 

Vol.  IV.— Q 


160  ov  Airaimm. 

**  You  swear^  (or  sokmniy  afflmh)  that  tahai  ii  contained  in  this  y&m 
answer^  (or  pUa  and  answer^)  as  far  as  eontems  your  awn  aei  and  dssd^  k 
true  to  your  own  knowledge^  and  that  what  relates  to  the  act  and  deed  (fasg 
other  person  or  persons^  you  believe  to  be  true*^^  (g) 

Where  an  answer  is  put  in  upon  attestation  of  honoor,  the  foim  is  addieml 
to  the  party-— 

^^My  Lord  ■  ,  So  much  of  this  answer^  as  eoneems  your  awn  oeU 

and  deeda^  you  wage  your  honour  to  be  true^  and  so  much  as  concerns  tk 
acts  and  detds  of  any  other  person  and  persons  you  be&eoe  to  be  true.^^  (h) 

The  oath,  when  administered  to  a  person  professing  the  Christian  religioD,  ii 
upon  the  Holy  Evangelists;  but  it  is  to  be  observed,  that  persons  who  do  net 
believe  the  Christian  oath,  must,  out  of  necessity,  be  put  to  swear  aeoonUng  l» 
their  own  notion  of  an  oath,  (t)  Therefore,  a  Jew  may  be  sworn  upon  the  I^- 
tateuch  with  his  hat  on,  {k)  and  a  Heathen  may  be  sworn  in  the  manner  moit 
binding  on  his  conscience.  In  JRamkissenseat  v.  Barker,  (/)  where  the  deksi- 
ant  to  a  cross  bill  was  resident  in  the  East  Indies,  and  professed  the  Geotoo 
r  *271  1  '^'^fii^^^  ^^  Court  ^directed  a  commission  to  the  East  Indies,  and 
L-  J  empowered  the  commissioners  to  administer  the  oath  in  the  moit 

solemn  manner  as  in  their  discretion  should  seem  meet,  and  if  they  admi&ii- 
tered  any  other  oath  than  the  Christian,  to  certify  to  the  Court  what  was  done 
by  them. 

Sometimes,  upon  the  consent  of  the  plaintiff,  an  answer  may  be  pat  in  with- 
out oath,  or  without  oath  or  signature,  and  this  practice  is  frequently  resoited 
to  in  amicable  suits,  an  answer,  however,  without  oath  or  signature,  cannot  be 
received,  unless  an  order  to  Uiat  effect  has  first  been  obtained,  either  npoa 
motion  or  petition,  which  must  be  passed  and  served  upon  the  advene  deik  ii 
Courti  and  then  left  with  the  defendant's  clerk  in  Court  (m)  This  order,  if 
asked  for  on  the  part  of  the  defendant,  cannot  be  obtained  without  the  coDseirS 
of  the  plaintiff,  (n)  Where  it  is  applied  for  on  the  part  of  the  plaintiff^  theds- 
fendant's  consent  is  not  required,  {nn)  unless  the  defendant  is  abroad,  in  whidk 
case  the  Court  requires  die  consent  of  counsel,  and  to  be  satisfied  that  th( 
person  instructing  counsel  to  consent  is  properly  authorized  by  the  party,  (o) 
The  place  of  the  defendant's  residence  must  be  stated  in  the  order. 

It  is  to  be  observed,  that  the  Court  will  not  permit  the  answer  of  a  defendaHi 
represented  to  be  in  a  state  of  incapacity,  to  be  received  without  oath  and  af- 
nature,  thouffh  a  mere  trustee  and  without  interest ;  the  usual  oouree,  in  son 
case,  being  for  the  Court  to  appoint  a  guardian  by  whom  the  defendant  may 
answer,  {p) 

It  has  been  before  shewn,  that,  under  the  1  W.  4,  c  3G,  where  a  prisoner  ia 
custody  for  want  of  answer,  fills  the  character  of  a  mere  trustee,  the  plaintiff 
is  empowered  to  put  in  a  formal  answer  for  such  defendant,  without  oath  or 
signature.  For  information  with  regard  to  the  course  of  proceeding  to  be 
aifopted  in  such  cases,  the  reader  is  referred  to  Chap.  IX.  Sect.  Ill,  of  tfaii 
treatise,  (q) 

r  *272  1  *'^^^  method  of  dispensing  with  the  attestation  of  honour  of  a 
L  J  peer  or  peeress  putting  in  an  answer,  is,  mutatis  mutandis^  the 

same  as  the  method  adopted  for  dispensing  with  the  oath  of  a  commoner,  (r) 


(g)  I  Tarn.  &  V.  644.  (h)  lb.  547. 

(t)  Oroychund  v.  Barker,  1  Atk.  31,  46.      h)  Hind.  238. 
(0  1  Atk.  19.  (m)  Hind.  328. 


(n)  ▼.  Lake,  6  Ves.  171 ; ▼.  Gwillim,  ib.  385. 

(nn)  Godner  ▼.  Heney,  16  Yes.  468. 

(o)  Bayley  v.  Be  WaUden,  10  Vet.  441 ;  Godner  ▼.  Heiwy,  M  suprtu 

p)  Wilson  ▼.  Giaoe,  14  Yet.  172.         (q)  Ante,  7.  I,  694. 

r)  Hind.  228. 


i 
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It  is  said  that|  by  the  general  rale  of  practice,  the  signature  to  an  answer 
taken  without  oath,  must  be  attested  by  the  defendant's  solicitor,  or  by  some 
respectable  witness,  without  which  it  cannot  be  filed,  and  that,  where  a  clerk 
to  a  solicitor  attested  the  signature  to  an  answer  put  in  without  oath  by  a  party 
he  had  never  eren  seen,  the  answer  was  suppressed,  and  the  derk  threatened 
-with  committal  for  a  contempt  («) 

An  answer  put  in  without  oath  or  attestation  of  honour,  and  accepted  with- 
out either  of  those  sanctions,  giyes  the  same  authority  to  the  Court  to  look  to 
the  circumstances  denied  or  admitted  in  the  answer  so  put  in,  for  the  purpose 
of  administering  civil  justice  between  the  parties,  as  if  it  was  put  it  upon  attes- 
tation of  honour  or  upon  oath,  {t)  It  seems,  however,  that  no  exceptions  can 
be  taken  to  an  answer  so  put  in.  (ti) 


SECTION  in. 

Of  Taking  and  FUing  Answers. 

Formerly,  a  defendant  had,  in  all  cases,  by  the  course  of  the  Court,  eight 
days,  exclusive  of  the  day  of  appearance,  to  answer  the  plaintiff's  bilL  If  he 
eoold  not  in  that  time  complete  his  answer,  the  Court,  upon  application,  would 
of  course  grant  him  three  orders  for  time.  The  time  limiteo  by  these  orders 
depended  upon  the  residence  of  the  defendant,  if  he  resided  within  twenty 
miles  of  London,  (which  constituted  the  *cau8e  a  town  cause,)  the  p  ^^^o  -i 
Court  made  an  oraer,  upon  the  first  application  for  one  month ;  ^  -* 

upon  a  second  application,  for  three  weeks ;  and,  upon  the  third,  for  a  fort- 
naAu  (a) 

If  the  defendant  nsnally  resided  above  twenty  miles  from  London,  (which  is 
a  coontry  cause)  he  was  entitled  to  three  orders  for  time  to  put  in  his  answer, 
mx  weeks  upon  the  first  application,  three  weeks  upon  the  second,  and  a  fort- 
night upon  the  third,  and  this  in  all  cases,  whether  he  came  to  town,  and  swore 
his  answer  at  the  public  office,  (which  he  might  do  if  he  pleased,)  or  whether 
be  obtained  a  commission  to  take  his  answer  in  the  country,  {b)  It  is  to  be 
observed,  that  besides  the  time  allowed  under  the  usual  orders,  the  defendant  in 
a  coontiY  cause  generally  gained  a  further  advantage  by  craving,  on  his  appear- 
ance and  before  taking  an  order  for  time,  a  common  dedimus,  or  commission, 
to  take  bis  answer,  in  the  country ;  by  this  means  he  avoided  the  necessity  of 
aakiog  for  time  till  the  return  of  the  dedhnus^  which,  if  his  appearance  was 
entered  in  the  vacation,  was  not  till  the  firat  day  of  the  ensuing  term ;  or,  if  the 
appesranoe  was  in  term  time,  till  the  last  return  of  the  same  term.  This  prac- 
tice, however,  of  craving  a  common  dedtmus^  was  abolished  by  Lord  Lynd- 
bon^s  Orders,  (c)  which  declared  that  a  defendant  in  a  country  cause  should  no 
longer  be  permitted  to  crave  the  common  dedimus:  but  should  either  put  in  his 
answer  within  eight  days  after  his  appearance,  or  should  obtain  the  usual  orders 
ibr  time.  And  now,  by  liord  Brougham*s  Ordera,  the  whole  practice  of  obtain- 
ing the  ordinary  orden  for  time  has  been  superseded,  and  an  extended  time  for 
tbat  purpose  has  been  given  in  all  cases,  without  the  necessity  of  an  application 
to  the  Court 


(ff)  I  Tom.  &.  v.  580. 

(/}  Per  Lord  Eldon,  Curling  ▼.  Marquii  Townflhend,  10  Yes.  6S8. 

(tf)  HiU  ▼.  Eari  of  Bute,  S  Fowl.  Ex.  Pr.  10. 

(a)  Pnc  Rag.  IS ;  Hind.  3S6. 

Prae.  Beg.  16.  (e)  Old.  16S8,  01. 


162  or  ANSWERS. 

By  the  10th  of  those  orders  it  is  declared,  that  in  every  cause  where  an  ori- 
ginal or  supplemental  bill,  or  bill  of  revivor,  shall  be  filed,  a  defendant  shaU, 
after  appearance  and  without  order,  be  allowed  eight  weeks  in  a  town  cause, 
and  ten  weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  not  demurring 
r  *27d  1  *^^^^^  W  ^  ^^y  ^"^^  origmal  or  supplemental  bill,  or  any  sudi 
t-  -J  bill  of  revivor,  to  which  an  answer  is  required  ;  and  five  weeks  in 

a  town  cause,  and  seven  weeks  in  a  country  cause,  to  plead,  answer,  or  demur, 
not  demarring  alone  to  any  amended  bill  to  which  the  plaintiff  shall  require  an 
answer,  but  that  twelve  days  only  shall  be  allowed  to  a  defendant  to  demur  alone 
to  any  such  original,  amended,  or  supplemental  bill,  or  bill  of  revivor. 

By  the  12th  of  the  same  orders  it  is  provided,  that  where  a  defendant  b  in 
contempt  to  an  attachment  for  want  of  appearance,  the  interval  between  the  day 
fixed  by  the  subpoena  for  appearance,  and  that  on  which  the  same  is  actually 
entered,  shall  be  deducted  from  the  time  allowed  to  a  defendant  to  plead,  answer, 
or  demur,  not  demurring  alone.  And  by  the  13th  order  it  is  directed,  that  the 
day  on  which  an  order  for  the  plaintiff  to  give  security  for  costs  is  served,  and 
the  period  from  thence  to  and  including  the  day  on  which  the  security  is  given, 
shall  not  be  reckoned  in  the  computation  of  time  allowed  a  defendant  to  plead, 
answer,  or  demur. 

The  above  orders  are  not  intended  to  deprive  a  defendant  of  the  power,  which 
he  before  enjoyed,  of  making  a  special  application  for  further  time,  in  case  the 
circumstances  of  his  case  renders  it  impossible  for  him  to  put  in  his  answer 
within  the  periods  limited  by  it  for  that  purpose.  Previously  to  the  3  ^  4  W. 
4,  c  94,  applications  of  this  nature  were  made  to  the  Court,  but  by  the  13th 
section  of  that  act  it  is  enacted,  that  the  Masters  in  Ordinary  shall  hear  and 
determine  all  applications  for  time  to  plead,  answer,  or  demur,  and  that  it  shall 
be  lawful  for  either  party  to  appeal  by  motion  from  the  order  made  on  such 
application  to  the  Lord  Chancellor,  Master  of  the  Rolls,  or  Vice  Chancellor, 
whose  order  made  on  such  appeal  shall  be  final  and  conclusive.  And,  by  the 
14th  section  of  the  same  act,  it  is  enacted,  that  no  such  application  shall  in 
future  be  made  to  any  of  the  Judges  of  the  CourU  except  on  appeal,  as  before. 
This  enactment  has,  however,  been  held  not  to  take  away  from  the  Judges  of 
r  *275  n  ^^®  Court,  the  *power  they  had  upon  over-ruling  a  plea  or  demur- 
I-  -^  rer,  of  giving  the  defendant  further  time  to  answer,  as  part  (^  the 

order,  (e) 

A  defendant  who  is  in  want  of  further  time  to  put  in  his  answer,  most,  in 
all  cases,  be  careful  to  make  his  application  to  the  master,  before  an  attachment 
has  been  issued  against  him,  otherwise  he  will  be  in  contempt,  and  will  not  be 
entitled  to  make  it.  Where,  however,  upon  the  defendant's  time  for  answer* 
ing  having  expired,  the  plaintiff's  clerk  in  Court  gave  notice,  on  a  Saturday, 
that  he  must  attach  the  defendant  at  the  next  private  seal,  which  was  on  the 
Monday  following,  and  on  that  day  the  plaintiff  sealed  an  attachment ;  but^  on 
the  same  day,  the  defendant,  not  knowing  that  the  attachment  had  been  sealed, 
applied  for  an  order  for  time,  and  gave  notice  to  the  plaintiff's  clerk  in  Court 
that  he  had  done  so,  the  Vice  Chancellor,  upon  motion,  dischaiged  the  attadi- 
ment  for  irregularity ;  his  honour  being  of  opinion  that  in  applying  for  the 
order  for  time,  on  the  Monday,  which  was  the  first  day  on  which  he  cookl 
make  the  application  after  the  notice  of  the  plaintiff's  clerk  in  Court,  the  inter- 
vening day  having  been  Sunday,  due  diligence  had  been  used  by  the  defendant 
in  obtaining  the  order.  (/) 


(d)  A»  to  the  effect  of  these  worde,  vide  ante,  p.  80. 

(e)  Waterton  ▼.  Croft,  6  8im.  431. 
Taylor  ▼.  Fiaher^  6  Sim.  566,  vide  etiam  Bairitt  v.  Bairitt,  8  Swan.  895b 
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Under  the  old  practice  of  the  Court,  when  the  defendant  applied  for  the  third 
Older  for  time,  it  was  necessary  that  he  should  give  an  undertaking  that  he 
would,  within  four  days,  enter  his  appearance  with  the  Registrar,  and  on  so 
doing  give  his  consent  that,  in  case  of  not  putting  in  his  answer  within  the 
tioie  limited  by  the  order,  a  seigeant-at-arms  should  go  against  him  as  upon  a 
cooimission  of  rebellion  returned  non  est  inventus,  (g)  Under  the  new  orders 
of  1828,  the  whole  time  allowed  by  the  10th  order  is  given  without  any  such 
undertaking  beincr  required;  but  it  is  provided  by  the  orders  of  1833,  Ord, 
XXL,  that  in  every  order  granted  by  the  master,  it  shall  be  upon  the  same 
condition  as  that  formerly  required  upon  granting  the  third  order  for  time,  viz  : 
that  the  defendant  *shall,  within  four  days,  enter  his  appearance  ^  Mja  -i 
with  the  Registrar,  and  consent  to  a  sergeant-at-arms,  4^,  unless  L  '  J 
under  any  special  circumstances,  (which  circumstance  are  to  be  shortly  stated 
in  the  order,)  the  master  shall  otherwise  direct  (h) 

It  is  to  be  observed  that  the  effect  of  the  above  order  is  to  make  it  a  condi- 
tion upon  which  the  defendant  is  to  have  further  time,  that  he  shall  enter  his 
appearance  with  the  Registrar,  &c.,  within  four  days,  so  that  if  he  does  not 
comply  with  that  condition,  the  order  so  obtained  will  be  a  nullity,  and  the 
plaintiff  may,  at  the  expiration  of  the  four  days,  proceed  with  the  ordinary 
process  of  contempt.  A  defendant,  however,  who  does  not  think  proper  to 
expose  himself  to  the  penalty,  by  availing  himself  of  such  an  order,  after  he 
has  obtained  it,  cannot  be  obliged  to  do  so,  or  to  enter  his  appearance  with  the 
Registrar ;  and  where,  after  such  an  order  had  been  made  by  the  master,  with 
the  usual  condition,  the  defendant  who  had  obtained  it  refused  to  draw  it  up, 
and  gave  notice  of  his  intention  not  to  do  so  to  the  plaintiff's  solicitor,  where- 
upon the  plaintiff  drew  up  the  order  and  applied  to  the  Court,  by  motion,  for 
an  order  that  the  defendant  might  enter  his  appearance  with  the  Registrar,  &c.. 
Sir  C.  C.  Pepys,  M.  R.,  refused  the  application  with  costs,  (i) 

When  an  answer  is  to  be  put  in  in  a  town  cause,  or  when  a  defendant  in  a 
eonntry  cause  thinks  proper  to  put  in  his  answer  in  town,  the  course  is  to  pro- 
duce the  defendant  to  one  of  the  masters  of  the  Court,  at  the  public  office,  (the 
answer  having  been  first  duly  written  upon  parchment,)  where  the  *-  ^77  -1 
'master  will  swear  him  to  his  answer  in  the  form  before  pointed  L  -^ 

out.  {k)  If  no  master  should  be  sitting  at  the  public  office,  and  the  uigency 
of  the  case  will  not  allow  of  delay  till  another  day,  the  defendant  may  be  sworn 
before  one  of  the  masters  at  his  private  house.  (/)  The  defendant  must,  when 
sworn,  sign  his  christian  and  surname  at  the  foot  of  the  answer,  at  the  right 
hand,  in  the  presence  of  the  roaster,  (m) 

When  sworn  at  the  public  office,  the  answer  is  left  there  ^  if  not  sworn  at  the 
public  office,  it  must  be  taken  by  the  Master's  clerk  to  the  public  office  j  and  in 


(«r)  Beaiiies*8  Ord.  322,  455;  ArUe^  yoL  1,  p.  620. 

(S)  As  to  the  process  of  entering  an  appearance  with  the  Registrar,  vide  ante,  p.  13. 

(0  Judd  V.  Wartuaby,  2  M.  &  K.  813.  The  writer  thinks  it  right  to  stote,  that  th4 
learned  reportera  do  not  appear  to  have  stated  the  Master  of  the  Boll's  mdgment  with  their 
nmal  aecoracy.  He  is  nude  to  say,  (page  816,)  'It  U  ekaf  that  the  2U/  of  the  new 
mrdere  does  not  aker  the  M  praetiee,  but  that  it  leaoea  to  the  master  the  same  jurisdiction 
in  respect  of  the  three  educations  for  time,  unless  under  special  circumstances  the  master 
skaU  otherwise  direct,*  This  is,  obviously,  a  mistake  as  the  order  referred  to  does  not  give 
the  master  any  jurisdiction  as  to  the  three  applications  for  time  which  are  taken  away  by 
the  lOth  order;  what  the  21st  order  effects  is,  to  give  the  master  the  same  power,  on 
maVing  an  order  for  time,  that  the  Court  under  the  old  practice  exercised  on  gpranting  the 
dind  order  for  time,  viz:  to  make  it  conditional  in  the  manner  there  pointed  out 

(k)  Ante,  p.  278.  (/)  Prac  Reg.  18. 

(«i)  BcaaWs  Orl  462,  ante^  p.  268. 
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either  case  it  must  remain  there  until  the  clerk  in  Court  fetches  it  away  to  be 
filed,  (n) 

Formerly,  if  a  defendant  living  within  twenty  miles  of  London,  was,  by  rea- 
son of  illness,  unable  to  come  to  the  Master's  office,  the  Master,  upon  reed?* 
ing  an  extra  fee,  was  bound  to  go  to  him  for  the  purpose  of  swearing  him  to  his 
answer ;  though  the  most  common  way,  if  the  defendant  was  any  distance  from 
town,  was  to  sue  out  a  commission  for  the  purpose  of  taking  his  answer.  This, 
however,  could  only  be  had  upon  order  obtained  upon  motion  or  petition,  bat 
now  it  is  provided  that,  in  case  of  illness,  or  other  bodily  infirmity,  whereby  a 
defendant  resident  not  less  than  four  miles  from  Lincoln's  Inn  Hall,  shall  be  ren- 
dered unable  to  travel  or  leave  home,  he  is  entitled  without  order,  upon  affidavit 
thereof  first  made  and  duly  filed,  to  have  the  same  dedimus  to  take  his  j^ea, 
answer,  or  demurrer,  (not  demurring  alone,^  as  he  would  have  been  entitled  to 
had  he  been  resident  more  than  twenty  miles  from  London,  upon  giving  the 
same  notice  thereof  to  the  plaintifi''s  clerk  in  Court  (o)  When  the  defendant 
lives  within  four  miles  of  Lincoln's  Inn  Hall,  and  is  too  sick  to  attend  the  office, 
the  Master  must  still  go  to  him. 

It  may  be  noticed  here,  that,  under  the  old  practice  of  the  Court,  if  a  defisnd- 
ant  who  was  a  prisoner  in  the  Fleet,  or  any  otlier  prison,  vras  desirous  of  pu^ 
ting  in  his  answer,  or  of  swearing  nn  affidavit,  it  was  necessary  that  one  of  the 
r  *278  1  ^^^'^  ^^  ^®  Court  should  go  to  the  prison  for  the  purpose  of 
^  -^  administering  *the  oath;  but  by  the  1st  W.  4,  c.  36,  s.  15,  rale 

20,  the  Lord  Chancellor  is  directed,  by  one  or  more  commission  or  commis- 
sions under  the  great  seal,  (upon  or  in  respect  of  which  no  fee  shall  be  pay- 
able,) to  nominate  and  appoint  the  warden,  keeper,  or  other  chief  jailer  of 
every  jail  within  the  city  of  London  or  the  bills  of  mortality,  and  their  deputies, 
to  be  Masters  extraordinary  of  the  High  Court  of  Chancery,  for  the  purpose  of 
taking  and  receiving  such  affidavits  and  answers  as  any  person  or  persons  within 
any  such  prison,  shall  be  willing  and  desirous  to  make,  and  for  no  other  por- 
pose. 

It  is  also  provided,  that  the  person  taking  such  affidavit  or  answer  under  the 
authority  of  the  above  commission,  shall,  in  respect  thereof,  be  entitloi  to 
receive  a  fee  of  one  shilling  and  no  more,  (n) 

The  same  rule  directs  that  a  clerk  of  a  Master  shall  attend  to  t^ke  and  cany 
back,  to  and  from  the  prison,  the  answer,  for  which  he  is  to  be  entitled  to  a 
fee  of  three  shillings  and  no  more.  The  answer  must  be  taken  by  the  Master's 
clerk,  to  the  public  office,  in  the  same  manner  as  when  it  has  been  sworn  at 
the  Master's  private  house. 

It  is  to  be  observed  that,  previously  to  the  answer  beinff  sworn,  the  jitrai 
should  be  written  at  the  top,  on  the  left  hand,  which,  when  the  answer  is  sworn, 
is  signed  by  the  Master  administering  the  oath,  (q)  This  jurats  when  the  answer 
is  sworn  by  one  defendant,  is  in  the  following  form : — ^  JSwom  at  the  pubHc 
office^  Soulhampt(m  Buildings^  in  the  county  of  Middlesex^  the  ■         d4Ey  ff 

.'    If  there  are  many  defendants  who  are  sworn  together,  the  jurat  is 

^wom  by  all  the  defendants,  <&c.  (r)  If  the  defendants  are  sworn  at  difieient 
times,  there  must  be  separate  jurats  for  each  defendant,  or  each  set  of  defend- 
ants swearing.  If  the  answer  is  sworn  at  the  Master's  residence,  or  in  a  piiaoa 
or  other  pku^  the  jurat  should  so  express  it.  (a) 

Where  an  answer  is  put  in  upon  attestation  of  honour,  the  course  of  pio- 
ceeding,  mutatis  mutandis^  is  th^  same. 

(ft)  Hind.  237.  (o)  Ord.  1833^  IX. 

f  p)  The  lame  authority  ib  also  given  to  the  Court  of  Ezcbeqaer. 

Iq)  Hind.  227.  (r)  Ib. ;  1  Smith's  Ch.Pr.8ded.  846. 

>)  Ibid. 
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*Wlieie  an  answer  is  put  in  by  an  illitsnte  person  who  can  r-  ^^g  -■ 
neither  read  nor  write,  the  practice  of  the  Coart  of  Exchequer  ^  -* 

requires  that  the  solicitor  for  the  defendant  should  make  an  affidavit  that  he  has 
lead  over  the  answer  to  the  defendant,  and  that  the  defendant  understood  it, 
and  that  this  should  be  stated  in  the  jurat.  And  in  the  Mtomey  General  ▼. 
MaSm^  (t)  where,  instead  of  the  above  form  of  taking  the  answer  of  an  illiter- 
ate person,  the  jurat  stated,  (the  answer  having  been  taken  by  commission,) 
that  the  answer  had  been  read  over  to  the  defendant,  by  one  of  the  commis- 
noners,  and  that  the  defendant  declared  that  he  perfectly  undentood  it,  the 
answer  was  considered  irregular,  and  was,  upon  motion,  taken  off  die  file. 
And  so  where  an  answer,  by  an  illiterate  person,  was  not  accompanied  by  any 
affidavit  of  his  solicitor  as  to  its  having  been  read  over  to  him,  4tc.,  and  tlie 
jarat  did  not  express  that  he  had  affixed  his  mark  in  the  presence  of  the  com- 
missioners, it  was  ordered  to  be  taken  off  the  file  for  irregularity,  (x)  In  the 
Court  of  Chancery,  however,  an  affidavit  by  the  solicitor  is  not  required  |  but, 
in  the  jurat  returned  in  that  Court,  it  is  expressly  stated,  that  the  party  made 
lus  mairk  in  the  presence  of  the  commissioners.  The  form  of  the  jurat,  in 
■oeh  cases,  is  as  follows :— -<  ThiM  annoer  was  taken,  and  the  above-named 
drfendant,  Siehard  Roe,  hoe  duty  eunmi  to  the  truth  thereof^  t^pon  the  Holy 
JSvangeiUtSj  at,  ^c,  /^s  — dov  of  ■  ,  (the  eame  having  been  firet 
read  over  and  explained  to  the  emd  JRiehard  Roe^  who  appeared  perfectly  to 
underetand  the  same,  and  made  his  mark  thereto  in  our  presence,  )  he  (y) 

In  the  case  of  a  fiireigner  not  sufficiently  versed  in  the  English  langoage  to 
answer  in  that  tongue,  an  order  of  course  must  be  obtained  upon  motion  or 
petition,  lor  an  interpreter,  and  the  answer  being  engrossed  in  the  foreign  lan- 
goage, a  translation  thereof  must  be  made  by  the  interpreter,  upon  parchment, 
and  annexed.  The  foreigner  must  be  sworn  to  his  answer ;  in  order  to  which, 
the  interpreter  attending  is  ^previously  sworn  to  interpret  truly,  r-  ^^^  -% 
and  conveys  to  the  foreigner  the  language  of  the  oath ;  at  the  same  *-  -^ 

time  he  swears  to  the  translation  as  true  and  just,  to  the  best  of  his  ability ;  and 
ibe  jurat  is  adapted  thereto,  (z) 

The  same  course  of  proceeding  seems  proper  where  the  defendant  is  deaf 
and  dumb.  {a\  In  a  case,  however,  which  occurred  in  the  18th  Geo.  3, 
f  1746,)  a  difierent  course  appean  to  have  been  adopted,  and  the  Court,  (the 
defendant  being  .deaf  and  incapable  of  giving  instructions  for  his  answer,) 
ordered  a  commission  to  issue  for  taking  Uie  answer  in  the  old  way,  with  the 
bill  annexed,  for  the  commissioners  themselves  to  endeavour  to  take  the  an- 
swer, (b)  Where  a  defendant  is  blind,  some  other  person  must  swear  that  he 
has  truly,  distinctly,  and  audibly  read  over  the  contents  of  the  answer  to  the 
dtfendant.     The  defendant  must  also  swear  to  the  answer,  (e) 

It  is  to  be  observed  that  it  is  an  univeraal  principle  in  all  Courts,  that  jurats 
and  affidavits,  when  contrary  to  practice,  are  open  to  objection  in  any  stage 
of  a  cause ;  this  does  not  depend  upon  any  objection  which  the  parties  in  a 
partienlar  cause  may  waive,  but  upon  the  general  rule  that  the  document  itself 
shall  not  be  brought  forward  at  all  if  in  any  respect  objectionable  with  referenoe 
to  the  role  of  the  Court  No  act,  therefore,  of  a  plaintiff,  can  waive  an  irregu- 
larity in  the  jurat;  and  a  motion  to  take  an  answer  off  the  file  on  the  ground 

(/)  1  Toimge,  876.  • 

(jp)  PiOungton  ▼.  Hinwworth,  1  Y.  &  Coll.  613. 

(y)  lb.  616»  note. 

iz)  Hind.  338;  SimmoDdi  ▼.  Du  Bam,  8  Bio.  C.  C.  363. 

(a)  Reynolds  t.  Jone%  Trin.  Term,  1818;  1  Smith's  Ch.  Pr.  346. 

(5)  Gregory  t.  Weaver,  3  Mad.  Prin.  &  Prac.  368,  n.  (/). 

(e)  1  Smith's  Ch.  Pr.  360. 
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of  such  an  irregalarity,  was  allowed,  notwithstanding  the  plaintiff  had  taken  an 
office  copy  of  the  biU.  (d) 

After  an  answer  has  been  sworn  and  left  or  brought  to  the  public  office,  the 
defendant's  solicitor  must  give  notice  to  his  clerk  in  Court,  who  will  fetch  it 
away  and  file  it  with  his  Six  Clerk,  having  previously  entered  it  in  his  canse 
book,  and  attached  it  to  the  bill,  marking  it  at  the  top  with  the  day  and  year 
when  filed,  and  subscribing  his  name  at  the  bottom  on  the  left  side,  (e) 
r  *2f91  1  *^  ^^  answer  of  another  defendant  has  already  been  filed,  he 
^  -J  proceeds  in  the  same  manner  as  before,  save  that  he  does  not  annex 

the  answer  to  the 'bill,  but  only  writes  at  the  bottom  of  the  answer,  ^^  Bili  ufitk 
another  annoer  to  A.^  (t.  e.  the  plaintiff's  Six  Clerk,)  JiUd  such  a  term  witk 
B.,  (f.  e.  the  defendant's  Six  Clerk.")  (/) 

Having  filed  the  answer,  the  defendant's  clerk  in  Court  informs  the  plaintiff's 
derk  in  Court  of  it,  who  goes  to  his  Six  Clerk's  study,  ^whither  it  has  pievi- 
onsly  been  transferred,)  and  takes  it  from  thence,  first  making  an  entry  thereof 
in  the  Six  Clerk's  book,  {g) 

It  is  to  be  observed,  that,  according  to  the  coorse  of  proceeding  above  de- 
tailed, care  is  taken  that  after  an  answer  has  been  sworn,  it  shall  pass  throii|^ 
no  hands  but  those  of  ofilcers  of  the  Court  till  it  is  put  upon  the  file.  Thos, 
when  sworn  at  the  public  office,  it  remains  in  the  custody  of  the  Master's  deik 
attending  that  office,  or,  when  sworn  at  the  Master's  house  or  in  a  priscm,  it 
remains  in  the  custody  of  the  Master's  clerk  attending  on  the  occasion,  who 
brings  it  to  the  public  office,  and  from  the  public  office  it  is  carried  to  the  file 
bv  a  clerk  in  Court,  who  is  also  a  sworn  officer,  so  that  no  opportunity  is 
allowed  to  alter  or  tamper  with  the  answer  before  it  becomes  a  record  of  the 
Court,  and  no  difficulty  would  be  likely  to  occur  in  proving  the  answer  to  be 
the  one  sworn  to  upon  an  indictment  for  perjury.  Where,  however,  the  answer 
is  put  in  without  oath,  such  precaution  is  unnecessary,  and  the  answer,  property 
engrossed,  is  merely  taken  by  the  solicitor,  with  the  order  for  taking  it  without 
oaSi,  to  his  clerk  in  Court,  who  files  the  answer,  writing  at  the  top,  ^<  Without 
oath,  by  order,  dated,"  &au  {h) 

It  has  been  before  staled,  that,  under  the  old  practice  of  the  Court,  a  defend- 
ant residing  above  twenty  miles  from  town  was  entitled,  upon  appearing,  and 
before  taking  the  usual  order  for  time,  to  crave  a  dedimus  or  commission  to  take 
his  answer  in  the  country.  This  was  called  a  common  dedimus^  and  only 
authorized  the  taking  of  an  answer*  Where  a  defendant  was  advised  to  demur 
r  *282  1  ^^  answer,  or  to  plead  and  demur,  or  to  demur,  *plead,  and 
^  -J  answer,  a  special  dedimus  or  commission  was  necessary,  ^ich 

could  only  be  issued  upon  an  order  for  that  purpose  obtained  by  motion  or  peti- 
tion. 

By  the  Sd  of  liOrd  Lyndhurst's  Orders,  before  referred  to,  tiie  prsetioe  of 
craving  a  common  dedimus  before  taking  an  order  for  time,  was,  as  has  been 
stated,  pnt  an  end  to,  and  a  defendant  living  in  the  country  was  thereby  obliged 
to  put  in  his  answer  within  eight  days,  or  obtain  the  usual  orden  for  time, 
(which  by  the  subsequent  orders  of  Lord  Brougham,  has  been  limited  to  len 
weeks  in  a  country  cause,  and  may  be  taken  advantage  of  without  order.)  It 
seems,  that  it  is,  nevertheless,  still  the  practice  to  issue  a  common  dedimus  in 
all  cases  where  a  defendant  intends  to  put  in  an  answer  only  to  the  bilL  (jg) 


(i)  Pilkington  t.  Himeworth,  1  Y.  &  CoU.  613 
)  Hind 
:)  Ibid. 
j)  Tom 
not  now  be  iMUied  in  all  caaetl 


(e)  HumL  S37.  (/)  Hind.  228. 

(£)  Ibid.  (A)  Ibid. 

(g)  Tomlin«m  t.  SwinnerUm,  1  Keen,  9 ;  std  quwre^  whether  a  qpedal  dedimus  ihiNild 
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Under  8och  a  dedimui^  however,  a  defendant  can  only  put  in  an  answer,  and  if 
a  demurrer  and  answer  be  put  in,  it  wUl  be  irregular,  (h)  Therefore,  if  a  de- 
fendant wishes  to  answer  to  part  of  the  bill,  and  demur  or  plead  to  the  remain- 
der, he  must  sue  out  a  special  dedimus^  by  which  the  commissioners  will  be 
authorized  to  take  his  plea,  answer,  or  demurrer,  (i) 

Formerly,  a  special  dedimus  to  take  a  defendant's  plea,  answer,  or  demurrer, 
could  only  be  obtained  upon  motion,  but  now  a  defendant  is  at  liberty  to  sue 
CNit  snch  a  dedimus  in  the  country,  without  order,  on  giving  two  days'  notice 
in  wriiing  to  the  plaintiff's  clerk  in  Court  to  give  commissioners'  names  to  see 
the  same  taken,  {k) 

In  order  to  obtain  either  a  common  or  a  special  dedimus^  or  a  commission, 
the  defendant's  derk  in  Court  must  give  notice  in  writing  to  the  plaintiff's  clerk 
in  Court,  calling  upon  him  within  two  daya  to  give  the  names  of  persons  to  be 
appointed  commissioners  on  the  part  of  the  plaintiff,  to  see  the  defendant's 
answer  taken  in  the  country.  (/)  The  plaintiff's  derk  in  Court,  thereupon,  if 
he  intends  to  join  in  the  commission,  leaves  the  names  of  two  or  more  commis- 
noners  with  the  defendant's  derk  in  Court,  and  the  defendant  naming  two  or 
*niore  likewise,  all  of  them  are  inserted  in  the  dedimus  ;  the  plain-  p  ^^Ags  i 
tiff's  clerk  in  Court,  at  the  same  time,  directing  (according  to  the  >-  -* 

instructions  of  his  client)  to  which  of  the  plaintiff^s  commissioners  the  defend- 
ant is  to  give  notice  of  executing  the  commission,  (m) 

If  the  plaintifTs  clerk  in  Court  omits  to  give  his  commissioners'  names  within 
two  days  afler  receiving  the  notice  the  defendant  is  at  liberty,  upon  such  default, 
to  sue  out  the  dedimu9  directed  to  his  own  commissioners,  (n)  In  the  case  of 
an  ordinary  dedimuSf  the  practice  was,  if  the  plaintiff  would  not  name  commis- 
sioners to  take  the  defendant's  answer,  or  suffer  the  defendant  to  have  the  com- 
mission dttected  to  his  own  commissioners,  to  make  an  application  by  motion 
in  Court,  or  by  petition  to  the  Master  of  the  Rolls,  for  an  order  upon  the  plain- 
tiff 10  name  commissioners  in  two  days,  or  in  default  that  the  defendant  might 
take  out  a  commission  directed  to  his  own  commissioners,  which  was  granted 
of  coarse,  (o) 

It  is  ordered,  that  in  all  joint  commissions  to  take  ajiswers,  ^^,  the  names 
of  the  commissioners  agreed  on,  shall  be  entered  in  a  book  to  be  kept  for  that 
porpose  by  the  Six  Clerk  who  has  the  carriage  of  the  commission,  and  sub- 
soibed  unto  by  each  Six  Clerk  in  the  cause,  or,  in  their  absence,  by  their 
deputy  or  deputies,  whereby  no  alteration  may  be  had  of  the  commissioners' 
names  agreed  upon  but  by  order.  ( o) 

It  may  be  remarked  here,  that  there  is  no  reason  why  the  defendant's  own 
solicitor  should  not  be  a  commissioner  to  take  his  answer ;  {q)  and  it  is  no  objec- 
tion to  a  commissioner  that  he  is  under  twenty-one  years  of  age,  provided  he  is 
of  sufficient  age  lo  take  an  oath,  (r) 

It  is  to  be  observed,  that  the  9tn  order  above  mentioned,  («)  does  not  cause 
any  alteration  in  the  practice,  with  regard  to  issuing  commissions  to  take  answers 
in  foreign  countries ;  such  commissions  can,  therefore,  only  be  granted,  as  here- 
toibre,  upon  an  order  to  foe  obtained  on  motion  or  petition. 

*By  an  ancbnt  order  of  the  Court,  afWr  a  contempt  duly  prose-  p  Mgi  i 
enled  to  an  attachment  with  proclamations  returned  no  deaimtu  to  ^  -* 


(A)  Ibid.  _  (i)  Ibid. 

(0 


(k)  Ord.  183d»  DC.  (/)  Hind.  831. 

Hind.  231.  (n)  Old.  1833, 

Hind.  230.  (p)  Beamra's  Ord.  112. 
Bird  V.  Br 

(s)  Ord.  1833. 


(m)  Hind.  231.  (n)  Old.  1833,  DC. 

(o)  Hind.  230.  (p)  Beamee's  Ord. 

Iq)  Bird  v.  BnndKr,  2  8.  &  8.  186.  (r)  Prsc  Reg.  117. 
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take  the  answer,  is  to  go  without  motion  and  affidavit  of  the  park's  inabilitjr  to 
tiavel,  or  other  good  matter  to  satisify  the  Court  touching  the  delay.  (I) 

Where,  however,  a  defendant  was  in  contempt  for  not  appearing,  and  took  a 
commission  to  answer,  the  Court  would  not  quash  it,  nor  force  him  to  appear, 
but  said,  that  if  the  commission  had  not  been  gone,  but  about  it,  (t .  e.  was 
about  to  issue,)  the  Court  would  have  stayed  it  until  appearance,  (ul 

It  is  also  a  rule  of  practice,  that  after  an  answer  has  been  reporteo  insofficienl 
upon  exceptions,  no  new  commission  shall  be  awarded  for  taking  any  Ibrtiber 
answer,  unless  by  order  on  affidavit  made  of  the  party's  inability  to  travel,  or 
other  good  cause  to  satisfy  the  Court  touching  the  delay,  and  first  paying  the 
costs  of  such  insufficient  answer,  or  by  consent  of  the  plaintiff's  clerk  in  Court 
for  expediting  the  cause,  (or)    Such  consent  is,  however,  usually  given. 

Formerly,  a  dedimtiu  or  commission,  either  to  take  an  answer,  or  a  plea, 
answer,  and  demurrer,  in  a  country  cause,  was  only  granted  upon  the  eapposi- 
tion  of  the  defendant's  inability  to  travel,  by  reason  of  age,  infirmity,  or  aickoeas; 
or  in  cases  of  noblemen,  corporations,  or  the  like  $  and,  therefore,  ancieatly 
were  not  to  be  granted  but  upon  affidavit  made  of  sickness,  d^a,  or  other  eood 
cause  shewn ;  but  since  the  business  of  the  Court  increased,  it  became  a  Sam 
of  course,  and,  therefore,  the  clause  of  impotency  has  been  disccmtinued.  (j^ 
The  tenor  of  the  bill  was  also,  in  former  times,  inserted  in  or  annexed  to  every 
commission,  (z)  in  order  that  the  commissioQers  might  examine  the  defendant 
thereupon,  and  take  his  answer  from  his  own  mouth ;  (a)  but  by  the  staL  4 
Ann.  a  10,  s.  23,  it  is  enacted,  that  no  copy,  abstract,  or  tenor  of  any  bill  in 
equity,  shi^  go  with  the  dedimua  or  commission  for  taking  the  defendant's 
answer  $  but  that  in  lieu  and  recompense  thereof,  the  sworn  clerks  of  the  Comt 
r  *285  1  ^^  ^h^u^cery  shall  take  to  their  own  use,  in  all  causes,  the  *wliole 
L  -J  term  fee  of  8s.  4d.,  and  also  the  whole  fee  or  fees  of  and  for  aU 

small  writs  made  by  the  said  sworn  clerks. 

The  form  of  a  detUmus  to  take  a  defendant's  plea,  answer  or  demurrer,  is  as 
foUows :—  I 

<  Victoria,  f>yjhe  grace  tf  Ood,  ^c  To  A.  j9.,  O.  Z).,  E.  H,  and  Q.  \ 
H.  greeting.  fFhereae  John  Doe  hath  lately  exhihited  his  bill  of  eompUad  i 
hrfore  us  in  our  Chancery^  against  Richard  Roe^  drfendanlf  andwherias  we  \ 
Aove,  by  our  writ^  lately  commanded  the  said  defendant  to  appear  btfort  us$ 
jKNOw  YE  that  we  have  given  unto  you,  any  three  or  two  of  you^  full  power 
and  authority  to  take  the  answer  of  the  said  dtfendant  to  the  said  bill,  an  Us 
corporal  oath  upon  the  Holy  Evangelists^  [or  his  plea  upon  iiis  corporal  oath, 
to  be  administered  by  you,  or  any  three  or  two  of  you,  or  his  plea  or  demnner 
without  oath,  to  be  respectively  made  to  the  said  bill,]  and  tner^are  we  com* 
mand  youf  any  three  or  two  of  you^  that  at  such  day  and  place  as  you  shaB 
think  fit^  you  go  to  the  send  defendant^  if  he  cannot  cortveniently  come  to  you, 
and  take  nis  answer  fplea  or  demurrer  respectively  as  aforesaid^)  to  the  saU 
billj  the  same  being  atstinctly  and  plainly  written  tmon  parchment  $  andwkm 
you  shall  have  so  doncj  you  are  to  send  the  same  mseaup  under  the  seeds  ef 
yoUf  any  three  or  two  ofyou^  unto  us  in  our  said  Chancery  wtthout  delat, 
wherever  it  shall  then  6e,  together  with  this  writ.  Witness  ourselves^  4*c.'  {b) 
The  writ  is  indorsed  <  By  order  of  the  Courts'*  and  a  label  is  attached  in  tne 
following  form : — *  To  A.  £.,  C.  2).,  E,  Jl,  tmd  O.  H.^  a  [spedait]  dedimus 
to  take  the  [/'feo,]  answer^  [or  demurrer^']  of  Richard  Roe^  drfenmntj  at  the 

—  - 

(i)  Beunes'f  Ord.  178.    Ante^  y6L  1,  p.  608. 

(tf)  Prac.  Regr.  114.  (x)  1  Har.  (Ed.  Newl.)  203. 

(y)  Hind.  280.  (z)  TUd. 

(a)  For.  Rom.  92,  Piac.  Reg.  112.  (b)  Hmd.  288. 
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■  nai  rf  John  Doe;*  and  if  the  plaintiff  has  named  commissioners,  the  follow- 

I  ing  woids  are  added  to  the  label,  *on  six  days*  notice  to  E.  /I,'  (naming  the 

1  pbintiff*s  commissioner  to  whom  the  notice  is  to  be  given.)  (c^ 

^  It  is  to  be  observed,  that  the  return  of  the  dedimus  is  nsuaily  directed  to  be 

L  without  dday;  where  sneh  is  the  case,  the  dedimus,  strictly  speaking,  if  made 
oat  in  term  time,  holds  to  the  first  retnm  of  the  ensuing  term ;  if  in  the  yaca- 

K  tion,  to  the  last  return  of  the  subsequent  term ;  however,  by  the  practice,  a 

i  dedimus  need  *not  be  returned  till  the  second  return  of  Hilary  and  r-    ^^^    -i 

>  Trinity  terms,  because  the  vacations  previous  to  those  terms  are  so  ^               -^ 

f  short,  (d)    The  proceedings,  however,  are  adapted  to  the  convenience  of  both 

li  parties,  and  the  time  to  1^  allowed  the  defendant  is  settled  by  the  clerks  in 

I  Gomt  on  both  sides;  (e)  care,  however,  must  be  taken  to  have  the  commission, 

II  with  the  answer,  returned  before  the  time  limited  by  the  orders  for  filing  the 
n  answer  has  expired. 

i        The  form  of  a  dedimus  to  take  a  defendant's  answer  within  twenty  miles  of 
I     London,  wheie  the  defendant  is  sick  and  unable  to  travel,  is  the  same.  (/) 
f        Where  the  defendant  is  entitled  to  the  privilege  of  peerage,  the  words,  «t^pon 
r     Ms  attestoHcn  of  hmumr*  are  inserted,  instead  of  the  woras  ^upon  his  carpo* 
f     ntf(NtfA.Vg) 

Ir  When  tne  commission  is  to  take  the  answer  of  a  corporation  aggregate,  the 
t  commissionerB  are  empowered  to  take  it  under  the  common  seal  of  tl^  corpo- 
r     ration. 

r  Where  the  defendant  is  a  Quaker  or  Moravian,  the  commission,  aAer  the 
9  recital  of  the  subpcBna,  is  in  the  following  words : — *  BtU  forasmuch  as  the  said 
r  Richard  Roe  is  one  of  the  dissenters^  caued  Quaker s^  (or  one  of  the  persuasion 
t  cfthe  people  called  Quakers^  or  of  the  united  brethren  called  Moravians j  as  the 
j:     ease  may  be^  (A)  as  is  aUeged;  know  ye,  therefore^  that  we  have  given  tmto 

yoti,  any  three  or  two  of  you^  full  power  and  authority  to  take  the  answer  of 
I     the  said  Richard  Rocj  upon  his  solemn  declaration  and  affirmation,  to  be  made 

hrfore  you,  any  three  or  two  of  you,  according  to  the  form  of  the  statute  in 
r     that  ease  made  and  provided,*  ^c.  (t) 

(  Where  a  defendant  is  a  Jew,  the  words  *Holy  Evangelists'  may  be  left  out 
(  of  the  form  of  the  oath  mentioned  in  the  commission.  And  we  have  seen 
f     before,  {k)  that  where  a  defendant  was  a  Gentoo,  and  the  answer  was  to  be 

taken  in  Ualcutta,  the  commission  was  directed  to  be  in  a  special  form,  aothor- 
I     UEing  the  commissioners  to  administer  the  oath  in  the  most  solemn  manner,  as 

in  their  discretion  should  seem  meet;  or  if  *they  should  think  pro-  p    ^o^    -i 
I     per  to  administer  another  oath,  certifying  to  the  Court  what  tney  ^  -^ 

did.  {k) 
It  has  been  already  stated  (/)  that,  in  the  case  of  an  infant,  a  commission 

may  issue  to  assign  a  guardian,  and  another  to  take  the  answer,  or  that  both 

proceedings  may  be  aoSiorized  by  the  same  commission ;  it  is  only  necessary 
iJiere  to  aiki,  that  in  a  dedimus  to  take  the  answer,  the  commissioners  are  autho- 
rised to  take  the  infant's  answer  by  his  guardian  on  such  guardian's  corporal 

oath,  (m) 
Ana  so  in  the  case  of  a  lunatic,  the  commissioners  are  authorized  to  take 

Us  answer  by  his  committee,  who,  as  we  have  seen  before,  most  be  previously 


(e)  IK  S89.  (d)  Hind,  330;  Prac  Reg.  118. 

(e)  lb.  Hind.  289.  (/)  Ante,  p.  277. 

(g)  Hind.  839  n.  (A)  Vi£&  3  &  4  W.  4,  o.  49.  s.  1. 

(0  Hind.  838  n.  (A)  Ante,  p.  870. 

(*)  RamkiawnieatT.  Baiker,  1  Atk.  19,  wpra. 

(/)  Ante,  vol.  1,  p.  830.  (m)  Hmd.  346. 
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appointed  his  guardiana,  by  order  made  upon  motion  or  petition,  (n)  Peraom 
of  weak  intellect  also,  must  have  guardians  appointed  by  commission  in  the 
manner  before  pointed  out,  (o)  ai^d  the  commission  to  take  their  answer  must 
be  made  out  accordingly. 

The  above  distinctions  in  the  form  of  commissions  are  necessary  to  be 
attended  to,  because  a  commission  to  take  an  answer  in  one  form,  will  nol 
authorize  the  commissioners  taking  it  in  another;  thus,  commissioners. will  not, 
under  an  authority  to  take  an  answer  upon  oath,  be  empowered  to  take  the 
affirmation  of  a  Quaker;  and  where  it  appeared  by  the  caption  of  the  answer 
that  they  had  done  so,  the  answer  was  ordered  to  be  taken  off  the  file.  (/>) 

To  the  dedimus  when  prepared  by  the  clerk  in  Court,  the  names  of  the 
Master  of  the  Rolls  and  of  the  Six  Clerk  are  subscribed,  both  upon  die  wiil 
and  upon  the  label,  and  generally  the  clerk  in  Courtis  name  is  added,  in  order 
to  point  out  the  clerk  to  whom  it  belongs,  {q)  The  clerk  in  Court  then  gives 
the  writ  to  the  bag-bearer  of  the  office  to  have  it  sealed,  who,  when  it  is  sealed, 
leaves  it  at  the  clerk  in  Court's  seat,  at  the  Six  Clark's  office.  The  dedumu 
is  then  delivered  to  the  defendant's  solicitor  to  be  executed, 
r  *288  1  *^^  ^^  defendant  is  resident  in  a  foreign  country,  it  may  be  seat 
^  -'to  some  professional  person  there,  to  take  care  that  it  be  properi  j 

executed  And  though  the  foreign  country  be  at  war  with  this  country,  it  most 
be  there  executed,  in  which  respect,  a  commission  to  take  an  answer  diffen 
from  a  commission  to  examine  witnesses,  which  it  seems  may  be  ezecated  at 
the  nearest  neutral  port  (r) 

The  manner  of  executing  a  commission  or  dedimus  to  take  an  answer,  dec, 
is  as  follows : — Where  the  plaintiff  has  named  commissioners  (which  will 
appear. from  the  label  of  the  commission,  requiring  notice  to  be  given* to  a  par- 
ticular commissioner,)  the  defendant's  solicitor  in  the  country  must  cause  a 
notice  in  writing,  of  the  time  and  place  of  executing  the  commission  to  be 
signed  by  two  of  the  defendant's  commissioners  and  served  upon  the  plaintiff's 
commissioner,  named  in  the  label,  six  days  before  the  day  appointed  for  exe- 
cutinff  the  commission.    The  notice  may  be  in  the  following  form : — 

^^  JVe  whose  names  are  hereunto  subscribedj  having  received  a  eomnm- 
sion^  issuing  out  of  the  High  Court  of  Chancery^  to  us  and  others  directed^ 
to  take  the  answer  of  C.i).^  d^enaant  to  the  biU  if  complaint  of  A,  B^ 
complainant^  in  a  cause  depending  in  the  said  Court.     Jre  do  herein/  give 

you  notice,  that  we  intend  to  execute  the  said  commission,  on ,  the 

' day  (f instantj  between  the  hours  of and  — —  in  the 

-,  at  the  house  of  W.  G.,  situate  in  ,  in  the  county  of 


at  which  time  and  place  you  may  be  present,  if  you  please,  to  see  the 

taken.     Given  under  our  hands,  the  — —  day  of  , ." 

To  Mr. ,       >  T.  P. 

Plaintiff^ s  commissioner.  5  J.  H.  («) 

If  this  notice  be  given  on  a  Sunday,  the  commission  may  be  executed  on  the 
Saturday  following,  {t)  f 

If  the  party  who  has  the  carriage  of  the  commission  gives  notice  of  execu- 
ting it,  but  neither  countermands  it  in  due  time,  (as  three  or  four  days  before 
the  time,  or  as  the  distance  of  the  place,  &c.,  may  require,)  nor  executes  it  at 
r  *2M  1  ^®  ^™®  ^^  *Court,  on  motion,  will  order  costs  to  be  taxed  for  the 
^  -J  adverse  party's  attendance,  (u) 

(n)  Hind.  352;  Ante,  vol.  1,  p.  219.  (o)  Ante,  vol.  1,  p.  248. 

(p)  Parke  v.  Christy,  1  Y.  db  J.  633.  (q)  Hind.  234. 

(r)  y.  Romney,  Amb.  62.  («)  Hind.  284. 

It)  Prac  Reg.  115.  (u)  Prac  Reg.  116.  , 
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Where  the  plaintiff  has  not  named  commissioners,  no  notice  need  be  given, 
and  the  commission  may  be  executed  by  the  commissioners  named  in  the  dedi- 
mu8^  ex  parte,  (x) 

On  the  day  appointed  the  commissioners  are  to  meet,  and  if  one  only  attends 
on  each  side  it  will  be  sufficient^  but  in  case  none  of  the  plaintiff's  commis- 
sioners attend,  the  defendant  must  have  two  commissioners  present,  because  no 
fewer  than  two  can  take  his  answer  and  return  the  dedimtts,  (y) 

It  seems  that  where  there  is  a  joint  commission,  and  the  commissioners  of 
one  party  only  attend,  the  commissfoiiers  in  attendance  may,  after  waiting  till 
mx  o'clock  in  the  evening,  proceed  to  take  the  answer ;  and  where,  notice  hav- 
ing been  given  of  executing  a  commission,  the  plaintiff's  commissioner  attended 
St  the  place  and  day  mentioned  in  the  notice,  from  nine  till  twelve  o'clock,  and 
from  one  till  three,  and  the  defendant's  commissioners  came  not,  whereupon  the 
plaintiff's  commissioners  went  away,  but  the  answer  was  taken  and  sworn  the 
ssme  day ;  upon  the  plaintiff,  therefore,  moving  tliat  the  answer  should  be  sup- 
pressed, the  Court  said,  that  the  plaintiff's  commissioner  should  have  staid  till 
six  o'clock,  {z) 

When  the  commissioners  are  ready  to  proceed,  the  defendant's  solicitor, 
having  prepared  the  answer  or  plea,  and  engrossed  it  upon  parchment,  pro- 
duces it,  together  with  the  defendant,  (who  attends  for  the  purpose  of  swearine 
It)  to  the  commissioners  ^  whereupon  one  of  the  commissioners,  having  opened 
the  commission,  interrogates  the  defendant  in  the  following  manner  :(a) — ^Have 
you  heard  this  your  answer  read?  and  do  you  exhibit  it  aa  your  answer  to 
the  bill  of  eompkdnt  of  John  Doe  9^  To  which  the  defendant  answering  in  the 
affirmative,  the  commissioner  proceeds  to  administer  to  him  the  oath  or  affirma- 
tion or  attestation  of  honour,  (as  the  case  may  be,)  in  the  same  form  as  a  master, 
when  the  answer  is  put  in  in  London,  {b) 

*It  is  said  that  commissioners  may  refuse  to  execute  the  commis-  ^  *oaf\  -i 
ston,  unless  they  are  allowed  to  read  tiie  answer  i  (d)  and  where  a  ^  ^ 

defendant,  having  a  commission  to  take  his  answer  only,  tenders  a  demurrer  to 
the  commissioners,  and  refuses  to  answer  upon  oath,  they  must  return  such  his 
refusal,  and  the  reason  thereof,  together  with  the  demurrer,  and  leave  the  same 
to  the  consideration  of  the  Court,  (e) 

The  defendant,  having  been  sworn,  &c.,  as  above  stated,  must  sign  his 
answer  in  the  presence  of  the  commissioners;  and  the  answer  thus  taken, 
together  with  the  schedules,  (if  there  are  any,)  are  to  be  annexed  to  the  com- 
mission, and  the  commissioners  must  then  write  the  caption  at  the  foot  of  the 
answer,  tbus:^ 

^  This  (plea  and)  answer  was  taken,  and  the  above  named  defendant, 
Richard  Roe,  was  duly  sworn  to  the  truth  thereof  on  the  Holy  Evangelists, 
(and  the  demurrer  of  the  said  Richard  Roe  was  taken  without  oath,)  at  the 

house  of  IV.  G.,  stiuate  at ,  in  the of ,  on  the        '    ■ 

Jay  of ^  in  the    '  year  of  the  reign  of  her  Majesty  Queen,  Victoria, 

and  in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  by 

virtue  of  the  commission  hereto  annexed,  before  us, 

*  c.  d: 

This  caption  must  be  varied  according  to  the  nature  of  the  case.  Thus,  in 
the  case  of  a  peer,  <Scc.,  it  must  state  the  answer  to  have  been  taken  ^upon  the 


(x)  Hind.  334.  (y)  lb.  236. 

(z)  Prac  Keg.  116.  (a)  Hind.  235. 

(b)  Ibid,  ante,  p.  280.  (/}  1  Harr.  Ch.  Pr.  176,  ed.  New!. 

(«)  Piac  Rflg.  118. 


in 


OF  AMSWSSS. 


aittBtatian  of  honour ^  ^c. '  If  it  be  the  answer  of  a  Qnaker  or  MoraTian^  U  nnuC 
be  expressed  to  ha?e  been  taken  upon  the  *  solemn  effirmation;*  and  if  ii  bo 
that  of  a  corporation  aggregate,  it  must  be  ^  under  the  common  seal  <^  the  udd 
eorporaiion,  as  by  the  said  seal  f^ffSxed  appears^'*  inc. 

Care  most  be  taken,  in  framing  the  caption,  to  adapt  it  to  the  circamstanoes 
of  the  case,  for  which  purpose  the  form  of  the  commission  will  afford  the  heal 
guide.  (/)  Care  must  also  be  taken  to  express  correctly,  whether  it  be  an 
r  «201  1  answer,  or  an  ^answer  coupled  with  a  plea  or  demuirer,  &c.  (g) 
I-  -^  The  commissioners  also  should  be  particular,  when  the  answer  is 

by  two  or  more  defendants,  to  state  that  they  are  ail  sworn,  because,  where  the 
caption  of  the  joint  and  several  answer  of  two  defendants  expressed  only  that 
it  was  swomy  without  stating  that  the  defendants  were  both  swom^  the  answer 
was  suppressed.  (A) 

It  has  been  stated,  that  the  caption  ou^ht  to  be  written  at  the  foot  of  die 
answer ;  but  in  Robinson  v.  Dickinson^  (t)  an  order  was  made,  by  consent, 
that  the  Six  Clerk  should  be  at  liberty  to  file  the  answer,  notwithstanding  ibe 
commissioners  had  written  the  caption  on  the  back  of  the  engrossmeiH,  and 
bad  omitted  to  insert  the  name  of  the  place  where  the  guardian  was  assigned, 
and  notwithstanding  the  error  of  having  written  the  woi3  Evangelist  instead  of 
Evangelists, 

The  answer  and  schedules  with  the  caption,  being  thus  annexed  to  the  dedi» 
mus  or  commission,  the  return  must  be  indorsed  upon  the  dedimus  thus :-« 
^*  The  execution  of  this  commission  appears  in  a  certain  schedule^  or  sehednles, 
(if  more  than  one  skin,)  hereto  annexed."  And  the  return  so  indorsed  most  be 
signed  by  two  commissioners,  (k) 

The  commission  must  then  be  tied  up  and  sealed  and  directed  to  the  defk  in 
Court,  and,  if  sent  by  a  messenger,  delivered  to  him  by  the  commissioneis. 
The  messenger  or  bearer,  upon  his  arrival,  is  taken  to  the  public  office  or  other 
place  before  one  of  the  Masters,  where  he  must  swear  that  he  recdved  the 
dedimus  from  the  hands  of  one  or  more  of  the  commissioners  therein  named, 
and  that  it  has  not  been  opened  nor  altered  since  he  so  received  it.  (/)  This 
being  done,  the  clerk  indorses  it  in  the  following  manner  :— 

^«  Slst  January^  1838,  vpon  the  oath  of  A.  B.  at  {the  public  t^gUe)  brfore^" 

If  the  bearer  or  messenger  be  sworn  at  any  other  place,  the  indorsement  omkI 
be  properly  varied. 

r  *2d2  1  *'^^  above  precautions  are  necessary  in  order  to  procoie  the 
I-  -J  chain  of  testimony  as  to  the  identity  of  the  answer  in  case  of  an 

indictment  for  perjury,  and  can  only  be  dispensed  with  by  an  order  of  the  Court 
Such  an  order  will,  it  seems,  sometimes  be  made  against  the  will  of  the  plain^ 
tiff,  as  in  the  case  mentioned  in  MoseUy^  (mj  where  the  Court  obliged  the 
plaintiff  to  accept  an  answer  from  Tripoli,  which  had  icnorantly  been  broken 
open  on  ship-board.  In  general,  however,  such  an  order  will  only  be  made 
upon  consent  $  and  although,  in  Cox  v.  Newman^  (n)  an  answer  taken  by  com- 
mission abroad,  (but  which  had  been  opened  by  tne  defendant's  solicitor,  and 
read  in  the  presence  of  the  plaintiff  and  his  solicitor,)  was  ordered  to  be  filed 
without  the  usual  oath  of  Uie  messenger;  the  order  was  made  only  under  the 
peculiar  circumstances  of  the  case,  the  plaintiff  having  consented  to  the  opening 
of  the  answer,  and  was  declared  by  the  Vice  Chancellor,  (Sir  Thomas  Plumc^ 


(f)   Vide ante^  p.  286. 

(A)  Anon.  Mm.  238. 

Ik)  Hind.  286. 

(f»)  Hornby  t.  PembertoD,  Mos.  59. 


(g)  Hind.  236. 

(0  Cited  1  Smith's  Ch.  Pr.  258,  2od  ad. 

(/)  lb.  237. 

(n)  2  Yes.  &  B.  168. 
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to  be  one  which  was  not  to*  be  eonsidered  as  a  precedent  further  than^  that  cir- 
I     cmnstances  might  induce  the  Court  to  permit  it 

It  may  be  noticed,  that  in  the  above  case  another  was  cited,  (o)  in  which, 
owing  to  some  irregularity,  the  answer  was  ordered  to  be  delivered  to  the  R^gis- 
tnr  until  affidavits  should  be  produced  verifying  the  handwriting  of  the  com- 
missionen,  npon  the  production  of  which  to  the  clerk  in  Court,  it  was  to  be 
leoeived  and  filed  without  the  usual  Oath. 
,j  The  messenger  or  bearer  having  been  sworn,  and  the  dedimua  indorsed  as 
I  abov&'mentioned,  it  must  be  leA  at  the  public  office,  and  notice  is  to  be  given 
i  to  the  defendant's  clerk  in  Court,  who  must  fetch  it  away  i  or  the  clerk  in 
I  Court,  if  he  goes  with  the  messenger  who  brings  it,  must,  after  the  messenger 
•i     has  been  sworn,  take  it  to  the  Six  Clerks'  office,  and  there  open  it 

By  an  order  of  the  Court,  all  {fadings,  commissions,  and  certificates  belong- 

ii     iqg  to  the  Six  Clerks  to  receive,  are,  immediately  upon  the  bringing  in  or  return 

J     thereof  into  Court,  to  be  ^delivered  to  such  Six  Clerk's  own  hands  ^    ^og    -i 

j      as  shall  be  attorney  in  the  cause,  or  to  the  hands  of  his  deputy  in  ^  -I 

I     bis  absence,  and  not  to  be  firom  thenceforth  in  any  wise  kept  back,  nor  any 

I     depositions  or  answers  taken  by  commission,  or  other  commission  to  be  opened 

I     by  any  of  their  under-clerks,  before  they  are  delivered,  {p)  ^ 

If  one  of  the  commissioners  has  the  carriage  of  the  commission,  the  above 

formaUties  with  regard  to  swearing  the  bearer  are  dispensed  with,  and  the  prac- 

I      tioe  is  for  the  commissioner  to  deliver  it  sealed  into  the  hands  of  the  clerk  in 

Court,  by  whom  it  is  always  accepted,  without  oath,  and  indorsed  thus  :-— 

'*^te,)  Received  byihe  hands  of  A.  B.^  one  of  the  conwdeeumerB,^^  {pp) 

The  aedimtu  having  been  received  by  the  clerk  in  Court,  from  the  Master's 

office,  or  from  the  commissioner  who  is  the  bearer  of  it,  he  takes  it  immediately 

to  the  Six  Clerks'  office,  and  files  it  with  his  Six  Clerk  in  the  manner  before 

pointed  out  {q) 

By  the  6LA  practice  of  the  Court,  no  second  commission  could  be  granted 
without  the  special  order  of  the  Court,  upon  good  reason  to  induce,  the  samoi 
or  upon  the  plaintiff's  own  assent;  (aq)  and  it  does  not  appear  that  the  new 
orders  have  made  any  alteration  in  tnis  respect  If,  therefore,  a  commissioner 
dies,  application  must  be  made  to  the  Court  for  a  new  commission  $(r)  pre- 
paratory to  which,  it  seems,  that  the  usual  course  is  for  the  clerk  in  Court  to 
name  two  more  commissioners,  one  of  whom  must  be  struck  by  the  adverse 
derk,  and  the  Court  must  then  be  moved  for  a  new  commission,  with  the  new 
commissioner  added  to  those  who  are  living.  («) 

I^  by  the  feult  of  the  party  who  has  the  carriage  of  the  first  commission, 
the  other  is  put  to  unnecessary  charges,  the  Court  will  order  the  Master  to  tax 
his  cost^  and,  npon  cause  shewn,  direct  the  party  in  fault  to  give  security  to 
pay  them  *^before  he  has  a  second  commission ;  and  if  he  has  the  r-  ^g^  i 
carriage  of  the  second  commission,  to  pay  the  costs  upon  that  also,  >-  -^ 

if  he  again  fails,  (i) 

After  an  answer  nas  been  reported  insufficient,  no  new  commission  shall  be 
awarded  for  taking  a  second  answer,  unless  it  be  by  order  on  affidavits  made  of 
the  defendant's  inability  to  travel,  or  other  good  matter  shewn,  and  first  paying 
the  costs  of  the  insufficient  answer,  (x)    A  new  commission  may,  however,  be 

(0)  Boddam  v.  Riler,  cited  Ibid. 

(p)  BcameB's  Old.  190.     Vide  etiam  tb.  111. 

(pp)  Hind.  337.  (q)  Ante,  280. 

(qq)  Pnc.  Reg.  115.  (r)  IbUl. 

0  Ibid.  (0  Pnc  Reg.  116. 

x)  Beune^i  Old.  188. 
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issued,  upon  the  consent  of  the  plaintiff's  clerk  in  Ooart,  which  is  seldom,  if 
ever,  refused. 

It  seems  that,  if  the  return  of  a  commission  be  delayed,  it  may  be  hastened 
by  motion.  It  seems,  also^  that  an  attachment  and  other  process  of  contempi 
may  issue  against  the  commissioners  for  not  returning  the  commission  with  the 
answer,  d^c.  (y)  Where,  however,  it  appeared  that  the  omission  to  make  a 
return  arose  from  the  circumstance  of  one  of  the  plaintiff's  commifisionen 
refusing  to  join  with  one  of  the  defendant'jB,  to  take  the  answer,  the  attachment 
was  discharged,  upon  payment  of  the  ordinary  fees,  and  a  new  oommiaBioii 
was  granted  to  different  commissioners  named  by  the  defendant  (z) 

Where  any  irregularity  has  taken  place  in  the  execution  of  a  comoiissiOD, 
the  proper  course  appears  to  be,  to  move,  after  the  return,  that  the  commissiofi 
and  answer  may  be  quashed,  or  that  the  answer  may  be  taken  off  the  file,  &e. 
And  so  where  any  irregularity  has  taken  place  in  taking  or  filing  an  answer, 
&;c.,  sworn,  before  a  Master  in  town,  a  motion  may  be  made  lo  take  it  off  the 
file. 

.  It  may  be  noticed  here,  that  where  a  joint  answer  is  put  in  by  defendants, 
and  one  of  them  swears  to  it  in  town,  and  the  other  in  the  country,  by  com- 
mission, it  is  proper  that  the  answer  in  the  country  should  be  taken  first,  and 
returned  to  the  public  office,  where,  being  opened,  it  may  remain  till  the  other 
defendant  attends  to  be  sworn,  (a) 

r  *29S  1  *^^  answer  is  not  strictly  reputed  such  until  filed,  and  ihal  it 
L  J  ought  not  to  be  filed  until  the  costs  of  contempt  for  not  answerii^ 

are  paid.  It  is  frequently,  however,  the  practice  to  file  the  answer  before  the 
costs  of  contempt  have  been  paid,  and  in  such  case  the  plaintiff  must  be  care- 
ful not  to  take  an  office  copy  of  the  answer,  (a)  or  do  any  other  act  which  may 
be  construed  into  an  acceptance  of  the  answer,  for,  if  he  does,  he  will  waive 
the  contempt,  (b) 

Where  a  plaintiff's  clerk  in  Court,  on  attempting  to  take  a  copy  of  an 
answer,  found  it  to  be,  in  several  parts,  illegible,  the  plaintiff  moved  that  it 
might  be  taken  off  the  file,  upon  which  the  Lord  Chancellor  directed  an  affi- 
davit to  be  made,  describing  the  state  of  the  parts  which  had  become  illegiUe, 
when  last  sworn ;  and  an  affidavit  being  filed  accordingly,  by  which  it  appeared 
that  the  answer  was  legible  when  sworn,  the  motion  was  refused,  (c) 


SECTION  IV. 
Of  Exceptiaru  to  Jlnswers. 

If,  upon  taking  an  office  copy  of  the  answer,  the  plaintiff  finds  that  it  con- 
tains scandalous  or  impertinent  matter,  or  that  it  does  not  sufficiently  answer 
the  allegations  and  charges  in  the  bill,  he  must  file  exceptions  to  it 

Exceptions  are  allegations  in  writing,  stating  the  particular  points  or  matters 
with  respect  to  which  the  plaintiff  considers  Uie  answer  scandalous  or  imper- 
tinent, or  those  parts  of  the  bill  to  which  he  thinks  there  is  not  sufficient 
answer  given. 

(y)  Prac.  Reg.  116.  (2)  Ibid. 

(a)  1  Smith's  Oh.  Pr.  361.  Ca)  Ante,  v.  1,  664. 

(h)  Ibid.  663. 

(c)  Attorney  General  v.  Mayor  of  Fowey,  3  Swanst.  184. 
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Under  the  old  practice  of  the  Court,  an  answer  or  plea  which  was  scandal- 
ous or  impertinent  might,  upon  application  to  the  Court,  by  motion  of  course, 
be  referred  to  the  Master  to  be  looked  into,  and  to  report  upon,  without  any 
formal  exceptions  in  writing  having  been  previously  filed;  but  now,  as  we 
*have  seen,  (a)  no  order  can  be  made  for  referring  any  pleading  or  p  ^aa  -i 
other  matter  before  the  Court  for  scandal  or  impertinence,  unless  ^  J 

exceptions  in  writing,  signed  by  counsel,  have  been  taken,  describing  the  par- 
ticular passages  which  are  considered  to  be  scandalous  or  impertinent,  and 
delivered  within  six  days  before,  {b) 

The  nature  of  scandal  and  impertinence  in  pleadings  has  been  before  so  fully 
gone  into,  in  considering  ^  the  matter  of  a  bill,*  (c)  that  it  is  now  only  necessary 
to  inform  the  reader  that  the  same  rules  which  are  there  laid  down  for  distin- 
goishing  scandal  or  impertinence,  when  comprised  in  a  bill,  will  equally  apply 
to  answers.  The  practice  of  the  Court,  also,  with  regard  to  exceptions  to 
answers  on  account  of  scandal  or  impertinence  is  the  same,  mutatis  mutandis^ 
as  that  already  described  with  respect  to  exceptions  to  bills  on  the  same 
grounds,  {d) 

We  have  seen  before  that  an  answer  may  be  referred  for  scandal  at  tlie 
instance  of  a  co-defendant,  (e)  This,  however,  will  not  apply  to  case  of 
impertinence  only.  No  time  appears,  by  the  old  practice  of  the  Court,  to  have 
been  limited  within  which  a  plaintiff  was  to  obtain  an  order  to  refer  an  answer 
for  impertinence,  provided  he  obtained  it  before  he  replied  to  it;  under  the 
new  practice.  Lord  Lyndhurst  appears  to  have  considered,  that  a  reference  for 
impertinence  is  too  late,  if  made  after  the  time  when,  by  the  order  of  the 
Court,  the  answer  is  to  be  deemed  sufficient  $  (/)  but,  in  a  more  recent  case, 
Bradbury  v.  Booker^  {g)  the  Vice  Chancellor,  (Sir  L.  Shadwell,)  refused  to 
discharge  an  order,  for  such  a  reference,  which  had  been  made  after  the  expira- 
tion of  two  months  from  the  filing  of  the  answer,  on  the  ground  that  the  4th 
order  applied  to  exceptions  for  insufficiency  only. 

If,  however,  a  plaintiff  wishes  to  refer  an  answer  for  insufficiency  as  well  as 
for  impertinence,  he  must  procure  the  reference  for  impertinence  first ;  for  it 
has  been  decided,  that  a  reference  *for  impertinence  can  never  be  r-  ^aa*  -i 
•contemporaneous  with  exceptions  for  insufficiency ;  {h)  and  that  ^  '    i 

afler  a  reference  for  insufficiency,  or  any  other  step  taken  in  the  cause,  an 
answer  cannot  be  referred  for  impertinence,  (t)  And  the  plaintifif  must  not 
only  procure  the  reference  for  impertinence,  but  he  must  obtain  the  Master's 
report  upon  it  before  he  obtains  an  order  to  refer  the  answer  for  insufficiency  } 
it  he  does  otherwise,  the  reference  for  insufficiency  will  be  considered  a  waiver 
of  the  reference  for  impertinence,  (k)  The  Master^s  report  must,  likewise,  be 
obtained,  so  that  the  order  for  referring  the  answer  for  insufficiency  may  be 
procured  and  served  before  the  time  limited  by  the  new  orders  for  referring  an 
answer  for  insufficiency  has  expired ;  for  if  the  time  for  referring  an  answer  for 
iosaffieiency  expires  pending  a  reference  for  impertinence,  it  cannot  afterwards 
be  revived.  (/)  * 

It  is  to  be  observed,  that  references  for  scandal  may  be  procured  at  any  stage 
of  the  cause;  (n)  because  the  Court  will  always  assist  in  a  step  which  may  serve 
to  keep  its  records  pure  from  scandal.     And  where  a  defendant  became  a  bank- 

(a)  AnU,  T.  1,  466.  (6)  Oiden,  1838,  XI. 

(£)  Ante^  ▼.  1,  461.  (d)  Ante,  ▼.  1,  466. 

le)  Dnd.  460.  (/)  Jeffiay  t.  M'Cabe,  1  R.  &  M.  739. 

Ig)  4  Sim.  235.  (k)  Raptuel  t.  Biidwood,  1  Swanst.  389. 

(f)  Pellew  ▼. ,  6  Vm.  468,  arg.  {k)  lUd. 

(/)  JeSny  t.  M'Cabe,  1  R.  M.  739. 

(n)  ElUfOQ  y.  Bargev,  %  P.  Wma.  313,  noiit.     Vide  ante,  v.  1,  469. 
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nipt  afler  putting  in  his  answer,  and  the  plaintiff,  before  the  assignees  weie 
brought  before  the  Court,  obtained  an  order  to  refer  the  answer  for  scandal  and 
impertinence,  it  was  held,  that  the  order  was  regularly  obtained,  (o) 

A  reference  of  an  answer  for  impertinence  was,  under  the  M  practice  of  the 
Court,  a  good  answer  to  a  motion  to  dissolve  an  injunction  obtained  for  want  of 
an  answer,  [p)  It  was,  however,  usual,  when  a  reference  for  impertinence  was 
shewn  as  cause  against  dissolving  an  injunction,  to  impose  upon  the  plaintiff  the 
condition  of  obtaining  the  Master's  report  within  a  limited  time ;  that  is,  to  draw 
r  *2Qft  1  "P  ^^®  order  so  that  if  the  *Master*s  report  was  not  obtained  withia 
L     ^^^    J  the  time  limited,  the  injunction  should  be  dissolved,  (q) 

The  time  limited  for  this  purpose  appears  generally  to  have  been  four  days  ;  (r) 
bat  in  Goodinge  v.  Woodhams^  {s)  before  referred  to,  Lord  Eldon  made  it  a 
week  ;  and  it  seems,  from  that  case,  that  it  was  not  necessary,  under  the  prac- 
tice as  it  then  stood,  that  the  order  of  reference  should  have  been  obtained  before 
the  time  for  shewing  cause  against  dissolving  the  injunction ;  it  might  hare  beea 
obtained  upon  motion  made  at  the  time. 

It  does  not  appear  that  any  alteration  in  the  practice  has  taken  place  in  con- 
sequence of  the  new  order  rendering  it  necessary  that,  before  an  oider  for  refer- 
ring an  answer  for  impertinence  can  be  obtained,  exceptions  must  be  filed.  It 
may,  however,  be  suggested,  that,  as  the  new  order  has  placed  references  for 
impertinence  upon  nearly  the  same  footing  as  references  for  insufficiency,  the 
Court  will  in  all  probability  carry  the  resemblance  still  further,  and  consider 
that,  instead  of  the  order  referring  the  answer  for  impertinence  being  necessaiy 
as  a  cause  against  dissolving  an  injunction,  the  mere  JUing  of  the  exeepiionM 
will  be  a  good  cause  for  tluit  purpose,  as  it  is  in  the  case  of  exceptions  for 
insufficiency. 

It  is  to  be  noticed,  that,  although  an  order  of  reference  (or  exceptions)  for 
impertinence  may  be  shewn  as  cause  against  dissolving  an  injunction,  excep- 
tions to  the  Master's  report  upon  such  a  reference  is  not  a  ground  for  maintaia- 
inff  the  injunction,  {t) 

When  a  reference  (or  exceptions)  for  impertinence  has  been  shewn  as  cause 
against  dissolving  an  injunction,  and  the  plaintiff  put  upon  the  usual  term  of 
procuring  the  report  within  a  limited  time,  he  must  obtain  the  report  wiihii 
^t  time,  otherwise  his  injunction  will  be  gone.  And  even  if  the  report  is 
r  *2Q0  1  obtained  within  the  time,  if  the  Master  reports  the  ^answer  not  im- 
L  J  pertinent,  the  injunction  is,  ipso  facto^  dissolved.     In  this  respeel 

the  practice  is  the  same  upon  references  for  impertinence  as  upon  exceptions  lor 
insufficiency ;  fti)  in  which  case,  as  we  shall  hereafter  see,  the  dissolution  of 
the  injunction  is  the  consequence  of  the  Master*s  report  that  the  answer  is  suffi- 
cient, without  motion,  ix) 

It  is  to  be  noticed,  that,  in  Dansey  v.  Browne^  (y)  where  the  plaintiff  had 
failed  in  procuring  the  Master^s  report  within  the  time  limited,  and  the  injone- 
tion  was  in  consequence  dissolvetl,  and  the  Master  afterwards  reported  that  Uie 
answer  was  impertinent,  a  motion  to  revive  (he  injunction  was  refused  It  m 
right,  however,  to  observe,  that  the  decision  in  that  case  has  been  questioned, 
on  the  ground  that  it  proceeded  upon  a  supposition,  that,  aAer  the  report,  tbs 


(o)  Booth  Y.  Smith,  5  Sim.  689. 

(p)  Fisher  t.  Bayley,  IS  Yea.  18,  confimied  bj  Lord  Eldon  in  Goodinge  ▼.  WooA- 
huMi  14  Vm.  586.     Yidt  etiam  Thomas  t.  — — ,  ibid.  587,  noti», 
{q)  Dtnsey  ▼.  Browne,  4  Mad.  S87.  (r)  Ibid. 

(«)    Ubi  tupra.  (t)  Coisoa  v.  Stirling^  Coop.  98. 

n  Raphael  ▼.  Biidwood,  I  Swanst  S28,  882. 

0  Videpottt  Exceptionifor  Insuflkinncy.     (y)  4  Mad.  837. 
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defendant  would  be  at  the  mercy  of  the  plaintiff,  and  could  not  move  to  dis- 
solve the  injunction  till  the  plaintifThad  expunged  the  impertinence;  whereas  it 
appears  from  a  case  in  Mr.  Cox's  reports,  [z)  whioh  was  not  referred  to  in  the 
ai]^ment,  to  have  been  determined  that,  although  pending  the  reference,  the 
defendant  cannot  move  to  dissolve,  since,  at  that  time,  it  cannot  appear  what 
part  of  the  answer  is  to  remain  on  the  record,  yet,  as  the  Master's  report  points 
out  the  impertinent  matter,  it  is  not  necessary  to  have  it  actually  expunged 
before  the  order  to  dissolve  is  moved  for.  (a) 

When  an  order  nin  to  dissolve  an  injunction  has  been  obtained,  upon  the 
coming  in  of  the  answer  in  the  usual  way,  and  on  the  day  of  shewing  cause 
agatitet  it,  exceptions  (or  a  reference)  for  impertinence,  is  the  c-ause  shewn, 
apon  which  the  Master  reports  the  answer  to  be  impertinent,  the  order  nisi  is 
put  an  end  to,  and  the  defendant,  if  he  wishes  to  have  the  injunction  dissolved, 
must  make  another  motion  for  that  purpose.  ^5) 

•This,  according  to  Kenny  v.  BamweU^  (c)  he  may  do  imme-  r-  ^^qq  -i 
diately  upon  the  Master's  report  being  filed,  without  waiting  till  ^  J 

the  impertinence  has  been  expunged;  and  it  seems,  from  that  case,  that  the 
Court  will,  upon  such  application,  grant  a  second  order,  nisu  and  that  upon 
the  day  for  shewing  cause  against  such  second  order,  the  plaintiff  may  shew 
exceptions  for  insufficiency  as  cause  against  dissolving  the  injunction. 

But  although  a  plaintin  may,  upon  such  occasion,  shew  exceptions  to  the 
answer,  for  insufficiency,  as  cause  against  dissolving  the  injunction,  he  cannot, 
as  we  have  seen,  shew  exceptions  to  the  Master's  report ;  and  where,  after  the 
Master  had  made  his  report,  certifying  a  small  part  only  of  the  answer  to  be 
impertinent,  the  plaintiff  himself  excepted  to  the  report,  because  the  Master 
had  not  reported  more  to  be  impertinent.  Lord  Eldon  held  that  the  Master's 
report  terminated  the  injunction,  and  imposed  upon  the  plaintiff  the  necessity 
of  excepting  for  insufficiency  immediately,  (jl) 

The  reason  for  allowing  the  defendant  to  obtain  an  order  nisi  only,  upon  the 
Master's  report  that  his  answer  is  impertinent,  appears  to  be  that  the  plaintiff 
may  have  an  opportunity  to  file  exceptions  for  insufficiency,  before  the  injunc- 
tioD  is  dissolved.  Where  that  reason  ceases  to  exist,  the  order  may  be  made 
absolute  in  the  first  instance ;  thus  where  an  answer  had  been  referred  for  im- 
pertinence, on  the  day  of  shewing  cause  against  dissolving  the  injunction,  and 
reported  impertinent,  whereupon  the  plaintiff  without  any  motion  having  been 
made  fof  dissolving  the  injunction,  filed  exceptions  for  insufficiency,  which 
were  over-ruled  by  the  Mastet ;  the  defendant  was  held  entitled  to  move  that 
the  injunction  should  be  dissolved  absolutely  in  the  first  instance ;  (e)  because 
the  reason  why  the  order  to  dissolve  the  injunction  is  in  the  first  instance  made 
fiin  only,  is  that  the  plaintiff  may  have  an  opportunity  to  determine  whether, 
to  shew  cause  upon  the  merits,  or  by  exceptions  for  insufficiency  |  but,  in  the 
above  *case,  the  question  as  to  the  sufficiency  or  insufficiency  had  ^  ^^qi  n 
already  been  determined,  so  that  he  could  have  no  other  cause  to  I-  -* 

shew  for  sustaining  the  injunction,  but  merits  confessed  in  the  answer,  (f) 

Formerly,  references  of  the  same  answer  for  impertinence  and  for  msuffi- 
ciency  might  be  made  to  different  masters,  which  led  to  great  inconvenience  in 
practice.  This,  however,  was  remedied  by  an  order  of  the  Court,  dated  the 
10th  of  Marclu  1818,  which  directed  all  references  of  answers,  whether  for 
insoffictency  or  for  scandal  and  impertinence,  or  for  impertinence,  made  in  the 
I  -  -  -  

(z)  Kenny  v.  Barnwell,  3  Cox,  26.  (a)  Eden  on  Injunctions,  98. 

(b)  Lacy  ▼•  Hornby,  2  V.  A:  B.  291-8.       (e)  Ubi  iupra. 

(d)  Raphael  v.  Birdwood,  1  Swanst  228,  232. 

(e)  Lacy  ▼.  Honby^  ubi  kupra.  (/}  Ibid. 
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same  cause,  to  be  made  to  the  same  Master,  and  that,  where  answers  of  de- 
fendants have  been  referred  for  scandal  and  impertinence,  or  for  impertinoMe, 
and  the  Court  shall  afterwards  refer  the  same  for  insufficiency,  the  latter  refer- 
ence shall  be  made  to  the  same  Master  as  the  former  reference,  (^g) 


If  a  plaintiff  conceives  an  answer  to  be  insufficient,  he  may  take  exceptxHis 
to  it,  stating  such  parts  of  the  bill  as  he  conceives  are  not  answered,  and  pray- 
ing that  the  defendant  may,  in  such  respect,  put  in  a  full  answer  to  the  bilL  (A) 
Kt  however,  the  answer  is  one  which  accompanies  a  plea,  or  a  demurrer,  to 
part  of  the  bill,  he  must,  unless  he  intends  to  admit  the  valadity  of  the  plea  or 
demurrer,  wait  till  it  has  been  argued ;  for  his  exceptions  would  operate  as  an 
admission  of  its  validity.  {%)  This  rule,  however,  will  not,  as  we  have  seeo, 
apply  to  cases  where  the  defendant  demurs,  or  pleads  to  the  relief  only,  and 
not  to  the  discovery.  (Jc) 

And  where  a  demurrer  and  answer  were  put  in,  and  the  plaintiff,  mistakiqg 
the  practice,  excepted  to  the  answer  before  he  set  down  the  demurrer  ibr  aigu- 
ment,  he  was  permitted,  upon  payment  of  costs,  to  withdraw  his  exceptions, 


but,  where  a  partial  plea  or  demurrer  is  over-ruled  the  plaintiff  must  except,  as, 
since  there  is  already  an  answer  on  the  file,  the  defendant  is  not  bound  to 
answer  further  till  exceptions  have  been  taken,  (m) 

A  plaintiff  may  also,  where  a  partial  demurrer  is  allowed,  except  lo  the  an- 
swer to  that  part  of  the  bill  whicn  is  not  covered  by  the  demurrer.  He  most 
not,  however,  except  to  that  part  which  is  covered  by  the  demurrer,  (mm) 

In  the  case  also  of  a  plea,  if  the  plea  is  accompanied  by  an  answer  as  to 
part  of  the  bill,  the  plaiutiff  may,  upon  the  allowance  of  the  plea,  except  to 
the  answer,  as  he  must  if  a  partial  plea  is  over-ruled.  And  it  is  to  be  obemed, 
that  the  rule  that  a  plaintiff  must  except  to  the  answer  as  insufficient,  appliei 
even  where  the  plea  or  demurrer  is  accompanied  by  an  answer  as  to  a  sin^ 
fact,  such  as  mere  denial  of  combination,  (n)  Where  a  plea  is  ordered  to 
stand  for  an  answer,  with  liberty  to  except,  the  plaintiff  may  of  course  file 
exceptions  to  the  answer,  or  to  that  part  of  it  to  which  he  is,  by  ^e  order, 
permitted  to  except,  (o)  Where  the  plea  is  ordered  to  stand  for  an  answer 
without  liberty  to  except^  expressly  given,  by  the  order,  the  plaintiff  of  oouias 
cannot  except  (q) 

The  answer  ot  the  Attorney  General  cannot,  as  we  have  seen,  be  excepted 
to  for  insufficiency ;  (r)  and  the  rule  is  the  same  with  regard  to  the  answers  of 
infants.  (»} 

It  has  been  before  stated,  that  the  reason  why  an  infant's, answer  cannot  be 
excepted  to  is,  that  he  is  not  bound  by  it,  but  may  put  in  a  new  one  when  he 
comes  of  age.  (/)  The  same  reason,  however,  does  not  apply  to  the  answen 
of  lunatics  or  persons  of  weak  intellects,  put  in  by  their  committees  or  guar- 
dians.    Such  answers  are,  therefore,  liable  to  exception* 


(g)  I  Swanst  128.  (h)  Hind.  269. 

(0  AnU^  p.  77,  220.  (k)  lb. 

(/)  Bojd  T.  Mills,  18  Yes.  85.  (m)  Anie,  p.  96. 

(mm)  Taylor  t.  Bailey,  6  Law.  J.  (N.  8.)  222. 

(n)  Cotea  t.  Turner,  Bonb.  128.  (o)  Jn/e,  p.  127. 

(q)  Ibid.  (r)  Ante,  v.  1«  184. 

(0  Ibid.  (Q  Ante,  v.  1,  p.  286. 
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Exceptions  will  lie  to  answers  to  amended  bills,  as  well  as  *to  r-  ^oqo  *i 
those  put  in  to  original  bills ;  but  a  plaintifT  cannot,  in  excepting  to  ^  *' 

an  answer  to  an  amended  bill,  object  that  the  defendant  has  not  answered  mat- 
ters which  are  stated  in  the  original  bill ;  and  where  a  plaintiff  takes  no  excep- 
tion to  the  answer  to  the  original  bill,  he  cannot  except  to  the  answer  to  the 
amended  bill  upon  a  ground  which  would  have  applied  equally  to  the  original 
bilL  (u)  In  Glasrington  v.  Thwaites^  (a?)  this  rule  appears  to  have  been  de- 
parted from ;  but  the  circumstances  of  that  case  were  peculiar.  The  defendant, 
instead  of  an  answer  to  the  original  bill,  had  put  in  what  purported  to  be  *  an 
answer  and  disdaimetj*  stating  that  he  had  parted  with  his  share  in  the  part- 
nership of  which  an  account  was  sought  by  the  bill,  and  disclaiming  all  interest 
therein ;  and  the  plaintiff  appears  to  have  acted  under  the  erroneous  impression 
that  it  was  a  case  in  which  the  defendant  was  entitled  to  disclaim,  and  that,  as 
he  had  done  so,  he  could  not  be  called  upon  to  make  any  further  discovery,  and 
amended  his  bill  for  the  purpose  of  shewing  that  he  had  another  equity  against 
the  defendant  iy)  To  the  bill  thus  amended  the  defendant  put  in  another 
^answer  and  aisdaimer^*  but  which  was,  in  fact,  no  answer  at  all,  to  which 
ihe  plaintiff  excepted  for  insufficiency ;  and  the  Court  (as  far  as  can  be  collected 
from  the  report  of  the  case)  appears  to  have  acted  upon  the  principle,  that,  as 
the  plaintiff  had  been  misled  by  the  form  of  the  defendant's  defence  to  the  ori- 

§inal  bill,  (it  having  been  entitled  an  answer  and  disclaimer,  when,  in  fact,  the 
efendant  had  no  right  to  disclaim  at  all)  to  omit  taking  exceptions  to  his  answer 
to  that  bill,  he  should  not  be  prejudiced  by  such  omission,  and  accordingly 
directed  that  the  Master,  in  considering  the  exceptions  taken  by  the  plaintiff  to 
*the  thing*  called  an  answer  and  disclaimer  to  the  amended  bill,  should  be  at 
liberty  to  allow  exceptions  as  to  matters  contained  in  the  amended  bill,  notwith- 
standing the  same  matters  were  stated  in  the  original  bill,  and  no  exceptions 
were  taken  to  the  answer  to  the  original  bill. 

The  form  of  the  order  in  the  above  case  strongly  confirms  the  rule  in  Ovey 
T.  LHghtonj  above  referred  to.  {z)  It  *also  shews  that,  notwith-  r-  ^^qi  -i 
standing  the  rule,  circumstances  may  arise  which  may  render  an  ^  ^ 

occasional  departure  from  it  requisite.  Thus  where,  after  a  defendant  had  an- 
swered, the  plaintiff  amended  his  bill,  by  stating  an  entirely  new  case,  it  was 
held,  that  exceptions  would  lie,  although  some  of  the  interrogatories  embraced 
in  them  were  contained  in  the  original  bill,  (a) 

And  so  where  the  original  bill  required  the  defendants  to  state  certain  particu- 
lars as  to  some  goods  alleged  to  have  been  purchased  by  the  defendants,  (such 
as  the  persons  from  whom  and  by  whom,  and  at  what  price,  and  in  whose  pre- 
sence ttiey  were  purchased)  and  the  defendants  put  in  an  answer  in  the  terms  of 
the  bill,  whereupon  the  plaintiff  amended  the  bill,  and  the  defendants  availed 
themselves  of  the  opportunity  afforded  by  their  being  called  upon  to  answer  the 
amended  bill,  to  state  that,  since  putting  in  their  answer  to  the  original  bill,  they 
recollected  that  a  parcel  of  the  goods  inquired  after  had  been  purchased  of  an 
individual  not  named  in  the  former  answer,  but  without  stating  from  whom,  or 
at  what  price,  or  in  whose  presence,  ^c,  the  same  had  been  purchased,  where- 
upon the  plaintiff  excepted  to  the  answer  for  insufficiency,  in  not  setting  out 
those  circumstances,  the  Court  (of  Exchequer)  was  of  opinion,  that  the  plain- 
tiff ought  not  to  be  precluded,  by  the  general  rule  above  stated,  from  an  oppor- 
tanity  of  obtaining  a  sufficient  answer  as  to  the  point  excepted  to ;  but  held 
that,  before  delivering  his  exceptions,  the  plaintiff  ought  to  have  made  a  special 
application  to  the  Court  for  leave  to  do  so.  (fi) 


(u)  Ovey  T.  Leighton,  2  8.  A  8.  235.  (x)  2  Ross.  458. 

(y)  Ante,  p.  233,  235.  (z)  Ubi  tupra, 

(a)  Ifazairado  v.  Maitland,  3  Mad.  66.  (b)  Irvine  v.  Yiana,  M'Lel.  A  T.  563. 
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The  reason  of  the  rale  that  a  plaintiff,  if  he  does  not  except  to  the  answer  to 
the  original  bill,  cannot  afterwards  except  to  the  answer  to  an  amended  bill  ott 
the  ground  that  the  defendant  has  not  answered  matters  which  were  coatained 
in  the  original  bill,  is,  that,  by  amending  his  bill,  the  plaintiff  has  admitted  the 
answer  to  it  to  be  sufficient.  Upon  me  same  ground  it  has  been  held,  that 
where  a  plaintiff,  after  excepting  to  an  answer,  amends  his  bill  withont  waiting 
for  the  Master^s  report,  he  will  be  considered  as  having  waived  his  exceptions,  (c) 
r  *a05  1  ^'^^^  principle,  however,  will  not  be  applied  to  cases  in  which  the 
^  -^  amendment  of  the  bill  extends  only  to  the  addition  of  another  party, 

requiring  no  answer  from  the  other  defendants.  And  where  a  plaintiff,  after 
answer  to  the  original  bill,  changed  his  name,  and  then  amended  his  bill  by 
substituting  his  new  name  for  his  old  one,  and  adding  another  defendant,  ami 
afterwards  took  exceptions  to  the  answer,  a  motion  to  take  the  exceptions  off 
the  file  was  refused,  {d) 

Some  doubt  appears  to  be  entertained,  whether  a  plaintiff  does  not,  by  mov- 
ing, upon  admissions  in  an  answer,  either  for  payment  of  money  into  Coortp 
or  for  the  production  of  papers,  waive  his  exceptions,  if  already  taken,  or  his 
right  to  except,  if  he  has  not  already  excepted^  and  in  consequence  of  this 
doubt  a  practice  has  obtained  of  making  such  motions  ^withoiU  prgudice^  ^* 
No  case,  however,  is  to  be  found  in  the  books  in  which  the  plaintiff  has  been 
held  to  have  waived  his  exceptions,  or  his  right  to  except,  by  such  a  proceed- 
ings and  the  Court  of  Exchequer  have  held,  that  they  could  not,  by  inserting 
the  words  *  without  prejudice'  into  a  common  order,  protect  the  jMurty  from  the 
practical  result  (e) 

Exceptions  to  an  answer  for  insufficiency  must  be  in  writing,  (/)  and  case 
must  be  taken  in  framing  them  that  they  are  properly  intitled,  otherwise  they 
will  be  suppressed  or  taken  off  the  file  for  irregularity;  thus,  where  exoeption 
having  been  allowed  to  an  answer,  the  plaintiff  obtained  the  usual  order  *  that 
he  might  be  at  liberty  to  amend  his  bill,  and  that  the  defendant  might  answer 
the  amendments  and  exceptions  at  the  same  time,'  and  amended  his  bill,  where- 
upon the  defendant  put  in  a  second  answer,  upon  which  the  plaintiff  took  excep- 
tions to  the  second  answer,  and  intitled  them  *  exceptions  to  the  further  answer 
to  the  original  bill  and  to  the  answer  to  the  amended  bill,'  the  exceptions  were 
held  to  be  irregulariy  intitled,  and  ordered  to  be  taken  off  the  file,  because  new 
r  «QA«t  1  exceptions  *cannot  be  taken  to  a  further  answer  to  an  (Mriginal 
L     ^"^   J  bill,  {g) 

Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  the  tenor  or 
scope  of  the  bill,  and  the  substance  of  the  answer,  and  then  to  have  proceeded 
to  point  out  particularly  the  poiuts  in  which  the  answer  was  considered  defec- 
tive ;  (A)  but,  according  to  the  modem  practice,  the  tenor  of  the  bill  and  sub- 
stance of  the  answer  are  omitted,  and  the  plaintiff  proceeds  at  once  to  point  oat, 
specifically,  the  parts  of  the  bill  or  the  interrogatories  which  are  unanswered, 
by  separate  exceptions,  applicable  to  each  part.  This  is  in  compliance  with 
Lord  Bacon's  orders,  which  direct  that  *no  reference  shall  be  made  for  insuffi* 
ciency  of  an  answer,  withont  shewing  some  particular  point  of  the  defect,  and 
not  upon  surmise  of  insufficiency  in  general',  (t)  And  it  has  been  held,  that 
where  a  plaintiff  complains  that  a  particular  interrogatory  in  his  bill  has  not  been 


(0 


ArUCp  V.  If  530. 

Tajlor  T.  Wrench,  9  Yes.  316;  Miller  t.  Wheatle^,  1  Sim.  296. 
(ej  Phillip!  ▼.  StepheDioiiy  11  Price,  733;  ted  queref  whether  sQch  an  older  would  not 
be  a  apeeial  order. 


(f)  Beames'f  Onl.  78,  181.  (jr)  Williams  t.  l>vr'm,  1  8.  dc  8.  4S6. 

Sh)  Vide  1  Prax.  Aim.  686,  &  eeq.;  Cars  Uanc.  137,  and  eeq. 
t)  Beamei'f  Old.  24. 
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aiwweied,  he  mast  state  the  interrogatory  in  the  terms  of  it,  and  not  throw  upon 
the  Court  the  trouble  oP  determining  whether  the  expressions  of  the  exceptions 
are  to  be  reconciled  with  the  interrogatory,  {k)  Where,  however,  an  exception 
did  not  follow  the  words  of  the  interrogatory,  but  the  defendant  had  submitted 
to  answer^,  and  put  in  a  further  answer,  which  was  referred  upon  the  same 
exceptions,  it  was  considered  that  he  came  too  late  with  his  objection  to  the  form 
of  the  exceptions.  (/) 

And  so  where  a  plaintiff,  in  his  exceptions,  went  beyond  the  allegations  in 
the  bill,  and,  upon  a  reference,  the  Master  reported  the  answer  insufficient* 
whereupon  the  defendant  submitted  to  the  report,  and  put  in  a  further  answer, 
which  the  Master  also  reported  insufficient,  the  defendant,  upon  exceptions  to 
the  second  report,  was  held  to  have  precluded  himself^  by  putting  in  a  further 
answer,  from  objecting  to  the  form  of  the  exceptions.  He  ought  to  have 
excepted  to  the  first  report  ^m) 

*It  has  been  before  stateo,  uiat  in  cases  of  exceptions  for  Imper-  ^  ^^^^  -^ 
tinence,  one  exception  cannot  be  partially  allowed ;  and,  that,  there-  ^  -' 

fore,  if  part  of  an  exception  be  good,  and  the  rest  bad,  the  whole  exception 
must  be  over-ruled,  (n)  This,  however,  is  not  the  case  with  regard  to  excep- 
tions for  insufficiency,  which  may  be  allowed  in  part  and  over-ruled  as  to 
part.(o) 

Care  must  be  taken,  in  drawing  exceptions,  that  no  mistakes  happen  therein, 
for  after  they  have  been  delivered  no  new  exception  can  regularly  be  added,  (p) 
Cases,  however,  have  occurred,  where  the  amendment  of  exceptions  has  been 
permitted  on  the  ground  of  mbtake,  (o)  as  where  the  plaintifTs  solicitor,  for  the 
purpose  of  instructing  his  counsel  in  drawing  the  exceptions,  sent  him,  by  mis- 
take, the  original  draft  of  the  bill,  instead  of  another  draft  from  which  the  bOl 
was  engrossed  which  differed  materially,  and  the  mistake  was  not  discovered 
till  it  was  too  late  to  rectify  it.  (r)  In  Northcote  t.  Northcote^  (t)  it  is  stated, 
that  liberty  was  given  to  amend  exceptions  after  arguing  them  5  it  does  not, 
however,  appear  upon  what  ground  such  liberty  was  given. 

Exceptions  for  insufficiency  as  well  as  those  for  impertinence  must  have  the 
signature  of  counsel,  though  there  is  no  positive  order  requiring  it,  (/)  and  a  set 
of  such  exceptions  not  signed  by  counsel,  were  for  that  reason  taken  off  the 
file,  although  the  defendant  had  taken  an  office  copy  of  them,  and  the  plaintiff 
had  obtain^  an  order  of  reference,  (u) 

The  exceptions  having  been  drawn  or  perused,  and  signed  by  counsel  and 
engrossed  u/Km  paper^  are  left  with  the  plaintiff^s  clerk  in  Court,  who  delivers 
them  over  to  the  defendant's  clerk  in  Court,  first  marking  thereon  the  day  of  the 
delivery  of  them.  This  is.  sometimes  {ermedJUing  exceptions,  (x)  but  at  other 
times*  and  more  correctly,  delivering  them. 

*It  is  to  be  observed,  that  if  defendants  answer  separately  excep-  r-  ^^q^  -i 
tions  must  be  taken  to  each  answer,  (y)  and  if  a  joint  answer  is  put  ^  -^ 

in,  and  one  dies,  exceptions  may  be  taken  to  the  answer  as  to  the  survivor 
only,  (jt) 


fk)  HodgMm  ▼.  Batterfield,  2  a  A  S.  236. 

(/)  Ibid.  (m)  Cri«p.  A;  Nevil.  1  Cha.  Ca.  60. 

(fi)  Anie  T.  1,  457. 

(p)  Per  Lord  Hudwicke,  in  E.  I.  Company  ▼.  Campbd,  1  Yes.  247. 

Ip)  Partxidge  v.  Haycmft,  11  Yes.  575.    . 

Ig)  Dolder  t.  Bank  of  England.  10  Yes.  284. 

[r)  Bancroft  t.  Wentwortl^  dted  ib.  285,  n. 

>)  1  Dick.  22.  (/)  Yatee  ▼.  Hardy,  Jic  228. 

^1*)  IWd.  (oj)  1  Turn.  A  Y.  784. 

(y)  &)rdolph  V.  Monbrton,  2  Dick.  609.        (z)  Loid  Herbert  ▼.  Posey,  1  Dick.  266. 
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Under  the  old  practice,  the  plaintiff  ought  regolarly  to  have  delivered  excep* 
tioDs  for  insufficiency,  within  a  certain  time,  after  the  filing  of  the  answer,  bat 
he  might,  nevertheless,  obviate  the  strictness  of  the  practice  by  procming  an 
order  authorizing  the  delivery  of  the  exceptions  nunc  pro  time  This  oider 
was  usually  granted  as  a  matter  of  course,  and  the  practice  appears  to  have 
grown  up  of  allowing  the  plaintiff  to  obtain  such  an  order  at  any  time  withia 
two  terms,  and  the  vacations  following  such  terms,  (b)  but  the  commissioneis 
for  inquiring  into  the  practice  of  the  Court  oonceiyii^  that  the  necessity  for 
obtaining  an  order  to  deliver  the  exceptions  nunc  pro  tunc  entailed  an  useless 
expense  upon  the  plaintiff,  and  that  a  time  might  be  fixed  within  which  excep- 
tions might  be  delivered  which  would  be  adapted  to  all  cases,  made  a  proposi- 
tion in  their  report,  (c)  which  was  afterwards  embodied  into  liOrd  Lyndhnvst's 
Orders;  (d)  whereby  it  is  provided  that  in  all  cases,. whether  the  defendant's 
answer  be  filed  in  term  time  or  in  vacation,  the  plaintiff  shall  be  allowed  two 
months  to  deliver  exceptions  to  such  answer,  but,  if  the  exceptions  be  not  deliv- 
ered within  the  two  months,  the  answer  shall  from  thenceforth  be  deemed  soffi- 
cient,  and  the  plaintiff  shall  have  no  order  to  deliver  exceptions  iiunc  pro  tune. 

A  plaintiff  must  take  care  to  deliver  his  exceptions  before  he  files  his  repli- 
cation ;  for,  by  replying,  he  admits  the  answer  to  be  sufficient,  (e)  In  some 
cases,  however,  the  Court  will  permits  replication  to  be  withdrawn  and  excep- 
tions to  be  taken. 

When  an  injunction  has  been  obtained  for  want  of  an  answer,  the  plaintiff 
r  *ao9  1  should,  if  possible,  deliver  his  exceptions  to  *the  answer,  before 
1-  -'  the  defendant  can  have  an  opportunity  of  getting  an  order  nin  to 

dissolve  the  injunction ;  {/)  as  by  so  doing,  he  will  preclude  me  defendant  from 
procuring  such  an  order  till  the  exceptions  have  been  disposed  of ;  and  if,  aAer 
exceptions  have  been  delivered,  the  defendant  obtains  an  order  to  dissolve  an 
injunction  nisU  such  order  may  be  dischaiged  for  irregularity,  (g) 

Where  an  order  has  been  made  to  dissolve  an  injunction  nisi,  upon  the 
coming  in  of  the  answer,  the  plaintiff,  if  he  means  to  shew  exceptions  for 
cause,  need  not  deliver  them  before  the  day  for  shewing  cause  arrives,  as  die 
Court  will  allow  exceptions  to  be  shewn  for  cause,  even  where  none  are  acta- 
ally  on  the  file,  upon  the  plaintiff's  undertaking  to  file  them  immediately;  (A) 
in  fact,  he  is  entitled  to  the  whole  of  the  day  appointed  for  shewing  cause  to 
deliver  his  exceptions,  (t) 

It  is  to  be  observed,  that,  after  a  plaintiff  has  undertaken  to  shew  merits  for 
cause  against  dissolving  an  injunction,  he  cannot  afterwards  shew  exceptions 
for  cause,  {k)  * 

And  where  a  plaintiff  has  shewn  exceptions  for  cause  against  dissolving  the 
injunction,  and  the  answer  is  reported  sufficient,  he  cannot  afterwards  move  to 
revive  the  injunction  upon  merits  confessed  in  that  answer.  (/) 

If  a  plaintiff,  after  an  order  nisi  has  been  obtained  to  dissolve  an  injunction, 
moves  to  enlai^e  the  time  for  shewing  cause,  he  must  do  so  upon  the  condition 
of  taking  the  answer  as  it  is,  and  he  cannot  afterwards  shew  exceptions  for 
cause,  (m) 

Where  exceptions  are  taken  to  a  first  answer,  a  defendant  has  eight  days, 
after  they  have  been  delivered,  to  consider  whether  he  will  put  in  a  further 


(b)  Cha.  Rep.  E^L  paper,  71  prop.  9.  *     (e)  Chan.  Rep.  40,  prop.  9. 

(«)  Prac.  Reg.  376. 

(^)  Williams  t.  Davis,  1  8.  A  8.  96S. 
2  Mer.  476-9.  (t)  Pinhdro  v.  Porter,  3  Swanst.  363  o. 

(k)  Harcourt  ▼.  Ramsbottom,  3  Swanst.  362 ;  Pinheiro  v.  Porter,  ib.  n. 
(/)  Peyto  ▼.  Hudson,  3  Swanst.  363  n.         (m)  Pinheiro  ▼.  Porter,  M  supnu 


\ji)  xjnau  Jiep.  JCtzpi.  p 
(d)  Ord.  1828,  lY. 
( /)  Hind.  260. 
(A)  Vipan  ▼.  Mortlock, 
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answer  or  not,  (n)  before  the  expiration  of  which  time,  the  plain-  p  ^^oiq  n 
tiflr  oaght  not  to  move  for  *a  reference  of  them  to  the  Master,  (o)  *~  -■ 

unless  where  the  bill  prays  an  injunction,  and  the  answer  has  been  put  in  in 
snffieient  time  to  prevent  the  injunction  from  issuing  $  in  which  case  the  plain- 
tiff is  entitled  to  have  the  exceptions  referred  insianter.  {p\  The  title  of  the 
plaintiff  to  refer  the  exceptions  instanter^  bo  as  to  deprive  tne  defendant  of  his 
ordinary  right  to  put  in  an  answer  within  eight  days,  without  going  before  the 
Master,  is  given  to  him  to  protect  him  from  delay  in  those  cases  where,  upon 
the  allowance  of  the  exceptions,  he  would  be  entitled  to  an  injunction  $  but 
where  the  plaintiff  is  in  actual  possession  of  an  injunction,  the  special  reason 
Ibr  the  reference  instanter  has  no  application ;  and  an  order  to  refer  exceptions 
inatanttr  will  be  irregular,  {q)  unless  the  plaintiff  has  shewn  his  exceptions  for 
cause  against  dissolving  the  injunction  $  in  which  case,  as  the  dissolution  of  thd 
injunction  is  only  postponed  upon  the  condition  that  the  plaintiff  shall  procure 
the  Master's  report  in  four  days,  and  that  upon  his  failing  to  do  so  the  injunc- 
tion shall  be  dissolved,  it  is  necessary  tliat  he  should  have  an  immediate  order 
of  reference,  to  enable  him  to  get  the  report  within  the  limited  time.  In 
injunction  cases,  therefore,  the  plaintiff  may  procure  an  order  to  refer  the 
exceptions  to  the  Master  on  the  same  day  that  he  shews  cause  against  dissolv- 
ing the  injunction,  even  though  the  eight  days  from  the  delivery  of  the  excep- 
tions should  not  have  elapsed. 

When  the  eight  days  allowed  to  a  defendant  for  considering  whether  he  will 
put  in  a  further  answer,  are  elapsed,  the  plaintiff's  clerk  in  Court  usually  calls 
for  the  defendant's  answer.  The  defendant  must  then  determine  whether  he 
will  submit  to  answer  the  exceptions  or  not  If  he  submits  to  answer,  he  must 
pay  to  the  plaintiff  20».  costs.  Under  the  old  practice,  the  defendant  submit- 
ting to  answer  exceptions,  if  residing  in  London  or  within  twenty  miles  of  it, 
was  entitled  to  an  order  for  a  montir  s  time  to  put  in  his  answer ;  or^  if  he 
lesided  above  twenty  miles  from  London,  he  might  obtain,  by  ^  ^^n. .  -i 
motion  or  petition,  an  order  of  course  for  a  *dedimu»  to  take  his  ^  -1 

answer,  and  six  weeks  time  to  return  it ;  and  generally  a  second,  or  even  a 
third,  order  for  time  might  in  either  case  have  been  obtained ;  (r)  but  now,  by 
Lord  Brouffham's  Orders,  (a)  where  a  defendant,  who  is  not  in  contempt,  or  has 
not  entered  his  appearance  with  the  Registrar  in  the  manner  thereinafter  men-  • 
tioned,  (that  is,  upon  obtaining  from  the  Master  an  order  for  further  time  to 
answer,  (/) )  submits  to  answer  exceptions  taken  to  a  first  answer  before  any 
pider  to  refer  the  same  has  been  obtained,  he  shall  be  allowed,  as  of  course, 
/our  week$  in  a  town  cause,  and  nx  weeks  in  a  country  cause,  to^put  in  a  fur- 
ther answer  thereto. 

It  is  to  be  observed,  that,  in  order  to  entitle  the  defendant  to  such  time  as  a 
matter  of  course,  it  is  necessary  that  the  submission  to  answer  should  have  been 
made  before  an  order  for  referring  the  exceptions  to  the  Master  has  been  obtained 
snd  served.  Where  an  order  of  reference  has  been  obtained  and  served  prior 
to  sQch  submission,  then  the  time  to  be  allowed  to  the  defendant  to  put  in  a 
farther  answer  must  be  fixed  by  the  Master  to  whom  the  reference  has  been 
made,  (ti) 

It  is  also  to  be  noticed,  that  the  above  rule  only  applies  to  cases  in  which  the 
defendant  is  not  already  in  contempt,  or  has  not  entered  his  appearance  with 
the  registrar.     Where  the  defendant  is  in  either  of  those  predicaments,  he  must, 

(ft)  Hind.  360.  (o)  Hind.  361. 

(p)  Caadkr  t.  PtTtbigtoo»  Mad  and  Qeld.  102. 
(9)  Ibid.  (r)  Hind.  261. 

(«)  Ord.  1S33»  XVin.  (/}  Ante,  p.  274. 

(tf)  Ibid. 
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if  he  submits  to  the  exceptions,  put  in  his  answer  immediately;  otherwwe  he 
will  be  liable  to  hav9the  process  of  contempt  resumed  against  him. 

Where,  upon  a  defendant  submitting  to  answer  exceptions,  the  plaintiff  ob- 
tains an  order  that  he  may  be  at  liberty  to  amend  his  bill,  and  that  the  defendaot 
may  answer  the  amendments  and  exceptions  at  the  same  time,  the  defeDdant 
will  be  entitled  to  the  time  usually  allowed  to  answer  amended  bills  to  pot  in 
his  answer  to  the  exceptions  and  amendments;  (x)  and  so  he  will  if  the  Masiei^ 
upon  reference,  reports  the  answer  insufficient,  and  the  plaintiff  obtiiins  a  similar 
order  to  amend,  (v) 

r  ^12  1  *^^^^  ^^^  answers  of  two  or  more  defendants  are  excepted  to, 
L-  -i  they  cannot  be  embraced  in  one  order  of  reference,  (z)    But  wfaoe 

a  joint  answer  is  excepted  to,  and  one  of  the  defendants  dies,  the  exceptions 
may  be  referred  as  to  the  answer  of  the  surviving  defendant  only,  (a) 

Where  two  or  more  defendants  put  in  a  joint  and  several  answer,^  wfaidi  ii 
referred  for  insufficiency,  and  one  or  more  of  them  submit  to  the  exoeptioBS, 
the  others  may  have  them  argued.  (6)  And  it  is  said,  that  where  there  are  two 
defendants  to  a  bill,  and  one  of  them  puts  in  an  answer,  which  is  reported  insaffi- 
cient,  and  the  Master's  report  is  confirmed  by  the  Court  on  exceptions,  if  the 
other  defendant  aAerwards  puts  in  the  like  insufficient  answer,  the  Court,  opon 
application,  will,  for  the  sake  of  avoiding  delay,  judge  of  the  insufficiency  of 
this  answer  without  sending  it  to  a  Master,  (c) 

If  Uie  de^ndant  upon  the  expiration  of  the  eight  days,  does  not  submit  to 
answer  the  exceptions,  the  plaintiff  must  procure  an  order  referring  it  to  a  Mas- 
ter to  look  into  the  bill,  answer,  and  exceptions,  and  to  report  to  the  Coot 
whether  the  answer  be  sufficient  in  the  parts  excepted  to,  or  not.  Under  the 
old  practice,  the  party  excepting  was  restricted  to  no  particular  time  to  get  it 
refenred  |  the  consequence  was,  that  unless  the  plaintiff  was  driven  to  c^taia 
such  order  for  the  purpose  of  sustaining  an  injunction,  the  onus  of  getting  rid  of 
the  exceptions  was  thrown  upon  the  defendant,  who,  in  such  cases,  must,  if  no 
order  of  reference  had  been  obtained,  have  moved  to  refer  them ;  or,  if  an  order 
bad  been  obtained,  and  the  plaintiff  omitted  to  prosecute  it,  must  himself  bav« 
proceeded  under  it  ex  parte*  (e)  The  practice,  however,  has,  in  this  resped, 
oeen  altered  by  Lord  Lyndhurst's  Orders,  if)  According  to  that  order,  wheie 
exceptions  taken  to  an  answer  are  not  submitted  to,  the  pla'mtiff  may,  at  the 
r  *3ia  1  expiration  of  *eight  days  afler  the  exceptions  are  delivered,  but  not 
I-  ^  before,  unless  in  injunction  causes,  refer  such  answer  for  insoffi- 

dency ;  and  if  he  do  not  refer  the  same  for  insufficiency  within  the  next  six  days^ 
he  shaU  be  considered  as  having  abandoned  the  exceptions ;  in  which  case,  sodi 
answer  shall  be  thenceforth  deemed  sufficient. 

It  is  to  be  observed,  that  the  duty  of  $erving  the  order  of  reference  is  included 
in  the  duty  of  rtferring  the  answer,  imposed  upon  the  plaintiff  by  the  fifth 
order  3  and  that  where  a  plaintiff  had  obtained  an  order  to  refer  his  exoeptioos 
within  the  six  days  mentioned  in  the  general  order,  but  had  omitted  to  serve  it 
till  aAer  the  six  days  had  expired,  the  Court  held,  that  he  had  abandoned  his 
exceptions,  and  ordered  the  report  of  the  Master  made  upon  those  exceptions  lo 
be  taken  off  the  file  for  irregularity,  (g)  It  seems,  also,  that  a  plaintiff  is  not 
relieved  from  the  necessity  of  serving  the  order  of  reference  by  immediatdy 
carrying  the  order  into  the  Master's  office.  (A) 

(X)  Hind.  268.  (y)  Foabrooke  ▼.  Balgay,  1  R.  A:  M.  OM. 


(s)  Allanson  ▼.  Mooiwiiiiy  2  8.  A^  8.  478.    (a)  Lord  Heibeit  t.  Puseyy  1  Didt.  SSSw 

(b)  Hind.  268.  (c)  West  v.  Lord  Delawaie»  I  Vera.  74. 

U)  Hind.  262 ;  Prac  B«g.  173.  (/)  Ord.  1828,  Y. 

(jg)  Tajlor  V.  HtrriMn,  1  M.  dc  Cnig,  274. 

(A)  Attorney  General  v.  Clack,  1 M.  &  Craig.  867. 
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By  the  19th  of  Lord  Lyndhiint's  Orders,  as  amended  by  Lord  Broaffham,  (£) 
the  time  which  occars  between  the  lati  seal  cftet  Triniiy  Term  ^xaSthehrA 
Bad  brfore  Michaelmas  Term^  and  between  the  last  seal  after  Michaelmas 
Term  and  ihejirst  seal  before  Hilary  Term^  shall  not  be  reckoned  in  the  com- 
putation of  time  which  is  allowed  to  any  party  for  amending  any  bill,  (i)  or 
for  filing,  delivering,  or  referring  elceptions  to  any  answer,  or  for  obtaining  the 
Master's  report  upon  any  exceptions.  (/) 

The  order  for  referring  exceptions  to  the  Master  having  been  drawn  np, 
passed,  and  served  upon  the  defendant's  clerk  in  Court,  a  fair  copy  of  the 
exceptions  must  be  left  at  the  Master's  office,  and  the  Master's  clerk  will  then 
mnt  a  warrant  on  leaving  the  exceptions,  and  another  warrant  to  proceed,  (m) 
Copies  of  these  warrants  must  be  served  on  the  adverse  *clerk  in  ^  9%tA  -\ 
Court  or  his  agent,  and  each  warrant  should  be  underwritten  with  ^  ^ 

the  matter  to  1^  proceeded  upon  i  and  the  defendant's  solicitor  must  bespeak  a 
copy  of  the  exceptions  left  at  the  Master's  office,  or  his  attendance  will  not  be 
allowed,  (n) 

The  service  of  all  warrants  is  upon  tlie  adverse  derk  in  Court  personally,  or 
on  his  agent  at  his  seat  in  the  Six  Clerks'  office,  by  leaving  a  copy  and  pro- 
ducing the  original ;  and  in  general,  an  interval  of  a  whole  day,  (Sunday  not 
being  reckon^  as  one,)  between  the  day  of  service  and  the  day  of  attendance, 
is  allowed.  In  an  injuction  cause,  however,  where  exceptions  to  the  defend- 
ant's answer  have  been  shewn  as  cause  against  dissolving  the  injunction,  and 
the  plaintiff  is  to  procure  the  Master's  report  in  four  days,  so  that  it  is  necessary 
for  the  plaintiff  to  proceed  with  all  possible  despatch,  a  much  less  interval  is 
allowed  between  the  service  of  a  warrant  and  the  attendance  upon  it ;  and 
service  of  a  warrant  in  the  morning  will  be  good  service  for  the  evening  of  the 
same  day.  (o) 

It  is  to  be  observed,  however,  that,  when  a  plaintiff  has  undertaken  to  pro- 
cure the  Master's  report  upon  his  exceptions  in  four  days,  in  default  of  which 
the  injunction  is  to  be  dissolved,  the  time  is  frequently  enlaiged  by  courtesy 
amongst  the  solicitors ;  (/>}  in  which  case  it  is  generally  arranffed,  that  the 
Master's  report  shall  b^  date  within  the  four  days.  (9)  Where  me  Master  to 
whom  the  exceptions  were  referred  was  prevented  by  illness  from  proceeding 
with  the  reference,  the  Vice  Chancellor,  upon  application,  extended  the  time 
for  procuring  the  report  for  a  further  space  of  four  days  (r) 

The  time  appointed  by  the  warrant  being  arrived,  the  solicitors  on  each  side 
«fand  counsel,  if  any  are  employed,)  attend  ;  when  the  order  of  reference  is  pro- 
aaced,  and  the  Master,  pursuant  to  the  order,  proceeds  to  look  into  the  office 
eopies  of  the  bill  and  answers  and  the  exceptions,  and  to  hear  the  aiguments  on 
each  side.  It  is  to  be  observed,  that,  if  the  defendant's  ^solicitor  p  mi  5  -1 
or  counsel  does  not  attend,  the  Master  may  proceed,  upon  the  ^  ^ 

matter  of  the  reference  exvarte^  notwithstanding  it  is  only  the  first  warrant,  the 
59th  order  having  directea  that  every  warrant  for  attendance  before  a  Master 
shall  be  consider^  as  peremptory,  (t)  Before  he  does  so,  however,  the  person 
who  served  the  warrant  must  make  an  affidavit  of  its  service  upon  the  defend- 
ant's derk  in  Court  {t) 

By  the  74th  order,  the  Master,  in  deciding  on  the  sufficiency  or  insufficiency  of 


(Q  Old.  1831»  XtC.  (k)  Ante,  v.  1,  p.  035. 

(/)  Vide  pott.  8ect  8.  (m)  Hind.  862. 

(ft)  Hind.  358.  (o)  Ibid.  864. 

^p)  BiriitoQ  ¥.  Bireh,  8  Y.  dk  B.  40-42.       (9)  Hind.  264. 

\r)  Dftvenpoft  ▼.  Whitmorei  6  Law.  J.  N.  8.  68. 

(«)  Old.  1888,  LDC  (0  Hind.  863. 
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any  answer  or  examination,  is  to  take  into  consideration  the  rdoTancy  or  mate- 
liaJity  of  the  statement  or  question  referred  to.  (u) 

In  some  cases,  where  a  defendant  has  not  answered,  and  insists  upon  some 
particular  right  or  principle  upon  which  he  declines  to  answer,  the  Masters  gen- 
erally report  according  to  the  exceptions,  because  they  will  not  take  upon  them- 
selves to  judge  how  far  the  defendant  ought  or  ought  not  to  answer,  hat  leave 
it  to  be  determined  by  the  Court  upon  exceptions  to  theur  report  (x) 

It  appears  to  have  been  formerly  the  practice  in  some  of  the  Masters'  offices, 
upon  references  for  insufficiency^  for  the  Master  to  report  an  answer  insufficient 
generally  upon  the  plaintiff  establishing  one  exception,  without  entering  into  the 
other  exceptions ;  (f/)  but  in  Rowe  v.  Gudgeon^  {z\  Lord  Eldon  expressed  his 
disapprobation  of  this  practice,  and  held,  that,  on  tne  discussion  of  the  excep- 
tions, the  Master's  judgment  ought  to  be  given  upon  each.  No  general  order 
appears  to  have  been  made  in  consequence  of  mat  decision  to  vary  the  old 
practice;  but  the  course  of  proceeding  has  ever  since  been,  generally,  in  con- 
formity with  Lord  Eldon's  opinion ;  and  in  Agar  v.  Gtime^,  (a)  Sir  Thonm 
Plumer,  V.  C,  said,  that  his  opinion  was,  that  the  suitor  has  a  right  to  the 
Master's  judgment  upon  each  of  the  exceptions. 

The  Master,  having  heard  the  arguments,  and  looked  into  the  bill,  answers, 
r  *^1A  1  '^^  exceptions,  certifies  his  opinion  as  to  the  *sufficiencyor  insuffi- 
1-  ^  ciency  of  the  answer  in  a  report  to  the  Court     And  if  the  Master 

finds  the  answer  insufficient  in  any  of  the  points  excepted  to,  he  must,  besides 
reporting  upon  the  exceptions,  fix  the  time  to  be  allowed  for  putting  in  a  further 
answer,  and  specify  the  same  in  his  report,  from  the  date  whereof  such  time 
shall  run.  (6) 

The  Master  may  also  in  his  report,  if  he  shall  think  fit,  certify  by  whom,  and 
in  what  proportions,  (if  any,)  the  costs  of  the  exceptions  and  of  the  leferenee 
thereon  ought  to  be  borne,  in  order  that,  upon  the  taxation  of  the  general  eosls 
of  the  cause  under  the  28th  order  of  the  3d  of  April,  1828,  the  costs  may  be 
taxed  and  allowed  to  either  party  accordingly,  (c) 

By  Lord  Lyndhorst's  Orders,  (cQ  it  is  provided  that  when  any  order  is 
obtained  for  referring  an  answer  for  insufficiency,  the  order  is  to  be  considered 
as  abandoned,  unless  the  party  obtaining  the  order  shall  procure  the  Master's 
report  within  a  fortnight  from  the  date  of  such  order,  or  unless  the  Master  shali 
within  the  fortniffht,  certify  that  a  further  time,  to  be  stated  in  his  certificate,  if 
necessary,  in  order  to  enable  him  to  make  a  satisfactory  report ;  in  which  case, 
the  order  shall  be  considered  as  abandoned  if  the  report  be  not  obtained  within 
the  further  time  so  stated.  And  it  is  to  be  observed,  that,  by  the  same  order, 
the  answer  is  to  be  deemed  sufficient  from  the  time  when  the  order  for  lefeience 
is  to  be  considered  as  abandoned. 

With  reference  to  the  last  mentioned  order  it  may  be  here  noticed  that,  in  a 
recent  case,  the  Vice  Chancellor,  Sir  L.  Shadwell,  has  determined  that  die 
Master  has  only  power  under  it  to  enlarge  the  time  for  making  his  report  onee, 
except  with  the  consent  of  both  parties,  but  that  he  may  do  so  in  respect  of  his 
own  convenience  without  the  application  of  either  party,  (e)  His  honour  has 
also  held,  that  this,  as  well  as  other  orders  of  the  Court,  is  to  be  considered  as 
laying  down  general  rules,  but  not  as  being  so  imperative  that  it  can,  under  no 
drcumstancesi  be  departed  from ;  and,  therefore,  where  the  time  for  makiiq^  the 


[fi)  Old.  1838.  {x)  For.  Horn.  106. 

y)  Tot,  Rom.  104.  (z)  1  Y.  dt  B.  881. 

[a)  3  Mad.  389.  (6)  Ord.  1838,  Vm. 

\c)  Ord.  1833,  XIX.  \d)  Old.  1838,  XII. 

(e)  Watkmi  v.  Redman,  Michaelmas  Tenn,  1887. 
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report  had  pamed,  and  it  was  established .  ^by  affidavit  that  the  p  ^^^  -^ 
omission  to  procure  the  Master's  certificate  that  further  time  was  ■-  •' 

necessary  to  enable  him  to  make  his  report,  arose  from  inadvertence,  his  honour 
extended  the  time  for  another  fortnight  on  the  plaintiff  paying  the  costs  of  the 
application.  (/) 

It  has  been  before  stated,  that  when  exceptions  are  shewn  for  cause  against 
dissolving  an  injunction,  the  plaintiff  is,  by  the  order  made  upon  that  occasion, 
put  upon  terms  to  procure  the  Master's  report  upon  the  exceptioivs,  within  four 
days,  in  default  of  which  the  injunction  will  be  dissolved ;  that  order,  however, 
will  not  preclude  the  plaintiff,  if  he  cannot  procure  the  report  within  that  time, 
from  proceeding  with  the  reference  during  the  remainder  of  the  period  limited 
by  the  twelAh  order,  or  such  other  perioa  as  the  Master,  in  pursuance  of  that 
order,  may  certify  to  be  necessary ;  and  if  then  the  Master  should  report  the 
answer  to  be  insufficient  in  any  of  the  points  excepted  to,  the  plaintiff  may 
move  to  revive  the  injunction. 

The  certificate  or  report  of  the  Master,  when  si^rned  by  the  Master,  is  taken 
away  by  the  party  in  whose  favour  it  is  made,  and  carried  to  the  Report  Office 
to  be  filed.  This  report  requires  no  confirmation,  and  consequently  no  objec- 
tioD  to  it  can  be  broujffht  into  the  Master's  office,  (g) 

It  is  to  be  observed,  that  before  any  proceeding  is  taken  upon  the  Master's 
report  upon  exceptions,  it  is  necessary  that  the  report  should  be  actually  filed,  (h) 
and  therefore,  where  a  plaintifij^  af^r  the  Master  had  made  his  report  upon 
exceptions,  but  before  it  was  filed,  obtained  an  order  for  an  injunction,  the 
iojaaction  was  held  to  be  irregular ;  (t)  and  so  if  a  plaintiff  obtains,  an  order 
for  leave  to  amend,  and  that  S\e  defendant  may  answer  the  amendments  and 
exceptions  at  the  same  time,  before  the  Master's  report  allowing  the  exceptions 
has  been  filed,  it  will  be  discharged,  (k)  It  seems  scarcely  necessary  to  add, 
that  if  such  an  order  be  obtained  before  the  report  has  been  signed^  it  will  be 
in^lar.  {tj 

*It  is  to  oe  remarked,  that  the  undertaking  entered  into  by  the  p  4^0  tg  n 
plaintiff,  in  an  injunction  case,  to  obtain  the  Master's  report  upon  ^  -^ 

the  insufficiency  of  the  answer  within  four  days,  has  been  construed  to  mean, 
not  only  that  the  plaintiff  shall  procure  a  report  within  the  time  limited,  but  that 
snch  report  shall  be  that  the  answer  is  insufficient ;  (U)  the  consequence  of 
which  is,  that  if  the  Master  reports  the  answer  to  be  sufficient,  the  condition  is 
not  performed,  and  the  injunction  is,  ipso  facto^  dissolved,  without  further 
motion ;  (m)  and  an  exception  to  the  Master's  report  will  not  uphold  iL  (n) 
The  diiBsolution  of  the  common  injunction  also  necessarily  draws  with  it  that 
of  an  order  to  extend  it  to  stay  trial  (0) 

As  the  injunction  is  dissolved  upon  the  Master's  report  of  the  insufficiency 
of  the  answer,  so  that  he  cannot  be  upheld  by  the  plaintiffs  taking  exceptions 
to  the  Master's  report,  neither  can  it  be  restored,  upon  motion,  till  such  excep- 
tions have  been  allowed.  And  where  the  Master  had  reported  the  answer 
insufficient,  and  exceptions  were  taken  to  the  Master's  report,  upon  hearing 
which,  the  Court  was  of  opinion  that  the  answer  was  sufficient,  whereupon  the 

(/)  BurreU  ▼.  NicholMn,  6  Sim.  312.  (g)  Hind.  264. 

(I)  Beuim's  Old.  292.  (»}  Wynne  ▼.  JsckKm,  2  8.  A;  8.  220. 

{k)  Roihtoa  ▼.  TroaghtoD»  2  Sim.  33. 

(0  Job  ▼.  Baiker»  2  Swtott,  266»  for  mora  as  to  the  efiect  of  this  order,  mdeante,  v,  1, 
^5S8. 

(0)  Botham  v.  Clark»  2  Cox.  428. 

(m)  SooUv.  Msekintodiy  1  V.  &  B.  606;  Hutchlnmi  v.  Maikham,  2  Mad.  855; 
Pcyto  ▼.  HiidioD,  cited  ib. 

(n)  Yipen  ▼.  Moitloek,  2  Mer.  479.  (o)  Biriiton  v.  Biieb,  2  Y.  dc  B.  40. 
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plaintifT  petitioned  for  a  re-hearing,  the  Gonrt  refused  to  revive  the  injonedoD 
tUl  the  re-hearing  had  taken  place,  {p)  Where,  however,  an  injunction  hat 
been  dissolved  in  consequence  of  the  Master  having  reported  the  answer  saffi- 
cient,  and  the  Court,  upon  exceptions  to  the  Master's  report,  is  of  opinion  that 
the  answer  is  insufficient,  the  plaintiff  may  move  to  revive  the  injunction,  {q) 

Where,  upon  exceptions  being  taken  to  an  answer,  the  defendant  submits  to 
the  exceptions  before  reference,  or  the  Master,  upon  the  exceptions  being  re- 
ferred, reports  the  answer  insufficient,  the  defendant,  if  the  plaintiff  does  doI 
obtain  an  order  to  amend  his  bill,  and  that  the  amendments  and  exceptions  naj 
r  *^\Q  1  ^  answered  at  the  same  time,  must  put  in  his  ^answer  in  the  fint 
t-  J  case  within  the  time  limited  by  the  general  order,  or,  in  the  secood 

case,  within  the  period  assigned  for  that  purpose  by  the  Master*s  report ;  and  t 
suhpcena  to  put  in  a  better  answer  is  not  now,  as  it  was  formerly,  necessary  to 
compel  him  to  do  so.  (r)  If  the  defendant  fails  in  putting  in  his  further  answer 
within  the  time  limited,  he  will  be  in  contempt,  and  the  usual  process  of  cod- 
tempt  for  want  of  an  answer  may  be  issued  against  him ;  or,  if  any  process 
has  been  already  issued,  the  plaintiff  will  be  entitled  to  resume  it  at  the  point 
where  it  left  off.  («) 

It  is  to  be  observed,  that  if,  af^er  an  answer  has  been  reported  insofficiol 
and  the  time  fixed  by  the  Master  for  putting  in  a  further  answer,  the  defendant 
finds  it  necessary  to  obtain  an  extention  of  that  time,  he  must  do  so  by  applica- 
tion to  the  Master,  under  the  3  and  4  Wm.  4,  c.  94,  s.  13,  taking  care  that 
such  application  is  made  before  the  time  fixed  in  the  report  has  expired,  other- 
wise he  will  be  in  contempt  under  the  operation  of  the  eighth  order  and  caonot 
be  heard  to  make  such  application,  {t) 

If  the  defendant,  af^r  exceptions  allowed  or  submitted  to,  puts  in  a  further 
answer,  which  the  plaintiff  considers  insufficient,  the  plaintiff  may  roo?e  to 
refer  the  further  answer  to  the  Master,  instanter  ;  (u)  and  if  he  does  not  do  so 
within  three  weeks  from  the  filing  of  the  answer,  such  answer  will  from  thence- 
forth be  deemed  sufficient  (x) 

In  the  case  of  a  second  answer,  no  new  exceptions  can  be  taken  unless  the 
bill  has  been  amended,  (in  which  case,  as  we  shall  see  presently,  new  excep- 
tions may  be  taken  for  insufficiency  in  the  answer  so  far  as  it  is  applicable  to 
ihe  amendments,)  but  the  reference  to  the  Master  must  be  upon  the  old  excep- 
tions.(^) 

If,  upon  referring  the  further  answer  upon  the  old  exceptions,  ft  is  again 
reported  insufficient  in  any  of  the  points  excepted  to,  the  defendant  may  put  in 
r  *^20  1  ^  ^^^^  answer,  which  may,  if  *necessary,  be  again  referred  upon 
I-  -I  the  old  exceptions,  insfanter.     The  order  for  such  reference  must, 

at  all  events,  be  procured  and  served  within  the  same  period  of  three  weeks 
iiom  the  filing  of  the  third  answer^ 

By  another  order  it  is  directed,  (;;)  that  if  the  plaintiff  refers  a  defendant's 
second  or  third  answer  for  insufficiency,  upon  the  old  exceptions,  the  particalar 
exception  or  exceptions  to  which  he  requires  a  further  answer  shall  be  stated  in 
the  order.  This  regulation  was  suggested  by  the  commissioners  for  inquiriif 
into  the  practice  of  me  Court,  in  onler  to  afford  the  defendant  the  opportoniiy 
of  avoiding  the  expense  and  delay  of  a  reference,  by  submitting  at  onee  tn  pot 
in  an  answer  to  those  particular  exceptions  which  his  opponent  should  thus 
point  out  as  not  being  answered,  (a) 

{p)  Scott  ▼.  Mackintosh,  1  Y.  A;  B.  603.  (7)  Botham  ▼.  Clark,  S  Cox.  428. 

(r)  Ord.  1828,  VIU.  («)  Ante,  v.  \,  661. 

(/)  Wheat  ▼.  Graham,  5  Sim.  570.  (u)  Hind.  261. 

X)  Ord  VI  2S  Nov.  1831.  (y)  Partndge  ▼.  Haycraft,  11  Ve*  670. 

z)  Ord.  1828,  Vn.  (a)  Cha.  Rep.  Expl.pa.  78,  prop.  12,  IS. 
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It  has  been  stated,  that,  although  a  further  answer  can  only  be  referred  to  the 
Master  upon  the  old  exceptions,  tne  plaintiff  may,  if  the  bill  has  been  amended, 
deliver  new  exceptions  applying  to  any  part  of  the  amendments  which  he  does 
not  think  sufficiently  answered ;  such  new  exceptions,  however,  must  not  ex- 
tend to  any  matter  which  was  contained  in  the  bill  as  originally  filed.  (6) 

When  this  has  been  the  case,  the  plaintiff  must  go  before  the  Master  upon 
the  old  exceptions,  as  they  apply  to  the  original  bill,  and  upon  new  exceptions 
as  to  the  new  matter  introduced  by  the  amendments,  (c)  In  such*  case,  how- 
ever, he  may  have  the  Master's  judgment  upon  the  answer  to  the  amendments 
with  reference  to  such  parts  of  the  original  bill  as  applies  to  them.  If  the  origi- 
nal words  apply  to  the  amendments,  the  Master,  in  considering  whether  the 
answer  is  sufficient  as  to  the  amendments,  must  take  into  his  consideration 
every  thing  in  the  amended  bill  that  gives  a  construction  to  the  amendments,  (d) 

The  proceedings  before  a  Master  upon  a  second  or  third  reference  for  insum- 
eiency  are  precisely  the  same  as  upon  a  first ;  the  Master,  however,  in  decid- 
ing upon  the  exceptions,  *is  not  to  look  at  the  second  or  third  an-  r-  0^^*  -1 
swer  only,  but  he  must  look  at  it  in  connection  with  the  preceding  ^  -^ 

answer,  (e) 

If  the  Master,  upon  looking  into  the  answers  in  the  manner  above  stated,  shall 
still  be  of  opinion  that  no  sufficient  answer  is  given  to  the  matter  originally 
excepted  to,  he  must  report  accordingly. 

If  it  be  a  second  answer  only  which  has  been  referred  to  the  Master*  he  must 
fix  the  time  for  putting  in  a  further  answer,  and  specify  the  same  in  his  report, 
from  the  date  whereof  such  time  shall  run.  If  the  reference  be  of  a  third  answer, 
such  an  addition  to  the  report  seems  to  be  unnecessary,  the  consequence  result- 
ing from  a  third  answer  reported  insufficient  being,  as  we  shall  presently  see, 
different  from  those  resulting  from  a  second  insufficient  answer. 

By  Lord  Lyndhurst's  oraers  (/)  it  is  provided,  that,  upon  a  third  answer 
being  reported  insufficient,  the  defendant  shall  be  examined  upon  interrogatories 
to  the  points  reported  insufficient,  and  shall  stand  committed  until  such  defend- 
ant shall  have  perfectly  answered  such  interrogatories,  and  shall  pay,  in  addi- 
tion to  the  4/.  costs  heretofore  paid,  such  fuirther  costs  as  the  Court  shall  think 
fit  to  award. 

It  appears  that,  in  Lord  Bacon's  time,  a  defendant  was  allowed  to  put  in  four 
insufficient  answers,  and  it  was  not  until  the  fourth  had  been  certified  msufficient 
that  he  was  to  be  committed,  *  until  he  had  made  perfect  answer,  and  to  be 
examined  upon  interrogatories  touching  the  points  defective  in  his  answer.'  (g) 
Lord  Clarendon's  Orders,  made  about  the  year  1661,  (h)  repeat  the  same  rule. 
A  general  order  appears  to  have  been  made  on  the  SOiii  of  April,  1700,  author- 
izing the  committing  the  defendant  on  his  examination  upon  interrogatories, 
&c,  upon  his  potting  in  a  third  insufficient  answer ;  but  this  order  appears 
never  to  have  been  acted  upon,  and  the  practice  was  uniformly  consistent  with 
the  r  les  laid  down  in  the  orders  of  Lord  Bacon  and  Lord  Clarendon,  (t*)  till  the 
promulgation  *of  Lord  Lyndhurst's  Orders,  when  the  order  was  r-  ^^^^o  1 
re-promulgated  in  the  fonn  above  mentioned.    The  effect  of  this  I*  -^ 

order  is  to  affix  the  same  consequences  to  a  third  insufficient  answer  as,  under 
the  old  orders,  resulted  from  a  fourth. 


(ft)  Ptttridge  V.  Hftjcraft,  11  Yes.  670.         (e)  Ibid. 

(cQ  Per  Loid  Eldon«  ibid. 

(e)  Parquhannn  ▼.  Balfonr,  1  Torn.  A  Rum.  189. 

(/)  Ord.  1838,  X.  (g)  Bmudm's  Old.  88. 

A)  Ibid.  183. 

(i)  Cbft.  R^.  EipL  pa.  78,  prop.  16;  Farqahanon  v.  Bdlbiir,  1  Turn.  &  Rims.  184. 
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It  has  been  before  stated,  (k)  that,  where  process  of  contempt  has  been  issued 
against  a  defendant  for  want  of  an  answer,  he  is  entitled  to  be  discharged  froa 
his  contempt  immediately  upon  putting  in  his  answer  and  paying  or  tendeii^ 
the  costs  of  contempt;  and  that  where  a  defendant  is  in  actual  custody  upon 
process  of  contempt,  the  Court  will  not  detain  him  in  custody  till  the  sufficiency 
of  his  answer  has  been  decided  upon.  This  lenity  of  the  Court,  however,  did 
not,  under  the  old  practice,  extend  beyond  the  fourth  answer,  and  is  now  lini- 
ted  to  the  third  answer.  Upon  putting  in  that  answer,  and  paying  or  tender- 
ing the  costs  of  his  contempt,  the  defendant  is,  as  we  have  seen,  entitled  to  hit 
immediate  discharge.  (/)  If,  however,  upon  the  third  answer  being  referred 
upon  the  old  exceptions,  the  Master  report  it  insufficient  in  any  of  the  pcnnn 
excepted  to,  the  plaintiff  may,  upon  the  report  being  filed,  move  that  the  de- 
fendant may  be  examined  before  the  Master,  upon  interrogatories,  to  the  pointi 
wherein  his  answer  is  reported  insufficient,  and  that  he  may  stand  committed 
to  her  Majesty's  prison  of  the  Fleet  until  he  shall  perfectly  answer  the  interro- 
gatories, and  the  Court  make  further  order  to  the  contrary.  {U) 

The  effect  of  the  order  made  upon  this  motion  is,  that  the  defendant  is  ^ 
facto  committed  to  the  custody  of  the  warden  of  the  Fleet  prison  as  a  oontem- 
nor  of  the  Court,  until  he  shall  perfectly  answer  the  interrogatories,  &c.  It 
seems  that,  in  order  to  save  the  defendant  from  the  consequences  of  a  third 
answer  being  reported  insufficient,  the  Court  will,  upon  his  putting  in  a  fonith 
answer,  direct  the  Master  to  suspend  his  report  upon  the  reference,  of  the  third 
answer,  (m) 

r  »a23  1  *'^^^  order  of  commit&l  being  entered  and  passed,  a  copy  of  it 
^  -I  must  be  delivered  to  the  tipstaff  of  the  Court,  who  is  the  deputy 

of  the  Warden  of  the  Fleet,  and  will  proceed  to  arrest  the  defendant.  Ir  the 
defendant  is  arrested,  he  should,  in  strictness,  be  taken  to  the  Fleet  prison  ;  bat 
in  Farquharson  v.  Balfour^  (n)  the  defendant,  being  a  gentleman  auivanced  in 
years,  was,  by  the  orcfer  of  tne  Court,  allowed  to  remain  at  an  hotel  in  the 
neighbourhood  of  Lincoln's  Inn,  in  the  custody  of  the  tipstaff,  till  his  exanuoa- 
tion  should  be  completed. 

It  is  to  be  noticed,  that,  in  the  above  case,  before  the  defendant  could  be 
taken  ihto  custody  under  the  order,  exceptions  were  taken,  on  his  behalf,  to  the 
Master's  report,  and  that,  upon  application  to  the  Court  to  hear  them  ms/mi/er, 
and  in  the  mean  time  to  discontinue  the  process  of  contempt,  the  Court  refused 
the  application*  unless  the  defendant  would  render  himself  amenable  to  the  pro- 
cess :  whereupon  the  defendant  rendered  himself  amenable  by  appearing  upon 
the  floor  of  the  Court ;  and  the  exceptions  to  the  Master's  report  were  then 
called  on  for  amiment,  and  over-ruled,  {o) 

It  may  be  observed,  that,  under  the  old  practice,  it  was  held,  that  if  a  de- 
fendant, aAer  his  plea  was  over-ruled,  put  in  three  insufficient  answers,  the 
Court  would  not  commit  him  to  be  examined  upon  interrogatories,  as  if  he  had 
put  in  four  insufficient  answers ;  {p)  and  it  is  presumed,  that,  since  the  altera- 
tion in  the  practice  before  referred  to,  by  which  the  consequences  of  a  third 
insufficient  answer  are  rendered  the  same  as  those  which,  under  the  old  prae- 
tice,  resulted  from  a  fourth,  if  a  defendant  should,  after  plea  over-ruled,  put  in 

(k)  Ante,  ▼.  1,  p.  661. 

(/)  Bailey  ▼.  Bailey,  11  Yes.  161 ;  Balfour  v.  Farquhanon,  1  8.  &  8.  7S. 

(tf)  Farqaharaon  ▼.  Balfoar,  1  Tarn,  dt  Ruaa.  184.  Vide  etiam  Gower  ▼.  Lady  Bate- 
inglaaa,  1  Cba.  Ca.  66 ;  and  Turn,  dt  Roaa.  193,  notis/  where  a  oonne  aomewhat  dififanal 
from  that  adopted  in  Farquharaon  ▼.  Balfour  waa  puianed. 

(m)  Roaaell  ▼.  Dight,  V.  C.  Jan.  16,  1834,  Cooke'a  Orders,  p.  7. 

(n)  Ubiwpra,  (o)  Ibid. 

Ip)  Clotworthy  v.  Melliah,  1  Cha.  Ca.  879. 
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two  answers  which  are  insofiieient,  he  will  not  be  liable  to  the  consequences  of 
a  third  insufiicient  answer. 

If  a  plainiiflT,  having  obtained  the  order  that  the  defendant  should  be  exam- 
ined upon  interrogaiories  before  the  Master^  &c.,  means  to  exhibit  interrofl^- 
tones,  he  must,  if  the  defendant  is  in  custody,  do  so  immediately,  (q)  The 
interrogatories  are  *drawn  by  counsel,  but  must  be  setded  by  the  ^  ^^04  -1 
Master,  care  being  taken  that  they  go  direcUy  to  the  points  as  to  ^  r' 

which  the  exceptions  are  sustained,  and  it  will  be  for  the  Master  to  judge 
whether  they  have  a  direct  reference  to  those  points  or  not  (r) 

In  fhrauharson  v.  Balfour^  the  interrogatories  which  had  .been  prepared 
were  handed  np  to  the  Court,  and  a  special  order  was  made  referring  it  to  the 
Master  to  settle  them  ;  it  is  presumed,  however,  that,  in  future,  such  an  order 
would  be  considered  unnecessary,  and  that  the  Master  would,  upon  the  author- 
ity of  that  decision,  take  upon  himself  the  settlement  of  the  interrogatories 
without  an  order  for  the  purpose. 

The  Master  having  certified  that  he  had  settled  the  interrogatories,  a  motion 
was  made,  on  the  part  of  the  plaintiff,  that  the  defendant  might  be  ordered  to 
attend  before  the  Master  to  answer  the  interrogatories  personally,  or,  if  he  did 
not,  that  he  should  be  committed  to  the  Fleet;  upon  which  occasion  an  order 
was  made  *that  the  defendant  should  personally  attend  the  Master,  and  be 
examined  upon  the  interrogatories  exhibited  by  the  plaintiff,  and  that  the  Mas- 
tar  should  be  at  liberty  to  repeat  the  interrogatories,  or  any  of  them,  as  the 
Master  might  think  fit' 

On  the  hearing  of  the  motion  which  led  to  the  last-mentioned  order,  the 
question  whether  the  defendant  might  be  attended  by  counsel  upon  his  examina- 
tion before  the  Master,  was  discussed,  when  Lord  Eldon  expressed  his  opinion 
to  be,  that  the  defendant  might  have  the  benefit  of  counsel's  advice,  and  that, 
notwithstanding  the  direction  in  Gower  v.  Lndy  Bal-inglcuSj  {s)  that  the 
eoansel  should  be  in  the  next  room,  the  counsel  might  be  in  the  room  during 
the  examination. 

With  reference  to  the  mode  of  conducting  the  examination,  his  Lordship 
strongly  recommended  to  the  parties  that  the  mode  of  examination  should  bo 
this,  viz  : — That  the  defendant  should  be  allowed  to  put  in  a  written  examina- 
tion to  the  interrogatories,  and  that  then,  he  should  attend  the  Master  for  the 
Master  again  to  put  to  him  each  or  any  of  the  questions  which  he  might  think 
not  sufficiently  answered.  His  Lordship,  however,  *8aid,  that  if  p  ^oak  -i 
the  ptaintiff  would  not  consent  to  that  mode  of  proceeding,  he^     .  -^ 

could  not  order  it,  but  he  intimated  that  tlie  defendant  might,  upon  going  beforo 
the  Master,  have  his  examination  in  his  hand,  and  refer  to  it  as  memorandum 
of  what  answer  he  was  to  give.  The  mode  of  examination  adopted  by  the 
Master,  and  which  was  subsequendy  approved  of  by  the  Lctrd  Chancellor,  was 
as  fallows :— A  written  answer  to  the  interrogatories  was  prepared  and  carried 
ID  by  the  defendant  to  the  Master,  who  compared  the  answer  with  die  inter- 
logalories,  and  then  determined  whether  or  not  it  was  satisfactory.  In  the 
points  in  which  the  Master  considered  the  answer  to  be  unsatisfactory,  the 
defeat  was  supplied  by  the  personal  examination  of  the  defendant  till  the  Mas- 
ter was  of  opinion  that  the  answer  was  sufficient  {f) 

The  phuntiiT  is  entitled  to  no  notice  of  the  defendant's  being  under  examina- 
lion^  and  has  no  right  u>  attend  before  the  Master. 


(q)  Farquhanon  v.  Balfour,  1  Tarn,  dt  Rium.  191. 
(r)  Farqahanwn  ▼.  BaHbor,  1  Tnm.  dt  Ron.  908. 

1  Gba.  Ca.  66;  Tom.  dt  Riui.  193,  ('/)  8.  C. 

FarqnharaoD  ▼.  BaUbury  1  Turn.  &  R.  SOO. 
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The  defendant  having  passed  his  examination  to  the  satisfaction  of  the  Mas- 
ter, the  Master  reports  the  Same  to  the  Court  (u)  The  defendant,  howerec, 
is  not  entitled  to  his  dischai^e  out  of  custody  upon  the  Master's  report  of  the 
sufficiency  of  his  examination  till  the  plaintiff  has  had  an  opportunity  of  peros- 
ing  the  examination,  (x)  The  plaintiff  has  also  a  right,  before  the  defendant  ii 
discharged,  to  see  all  the  documents  mentioned  in  the  schedules,  or  refeired  to 
in  the  examination,  if  they  are  so  mentioned  or  referred  to  that,  in  the  case  of 
'  an  answer,  thiey  would  have  made  part  of  the  answer,  (y) 

It  seems  to  have  been  the  opinion  of  liOrd  Eldon,  that  the  proper  mode  of 
discussing  the  sufficiency  of  the  defendant's  examination  in  a  case  of  this  de- 
scription is  to  consider  it  upon  the  old  exceptions  with  respect  to  any  of  the 
original  interrogatories  in  the  bill  remaining  unanswered,  and  upon  new  excep- 
tions with  reference  to  any  new  questions  which  the  Master  may  have  intio- 
duced  in  settling  the  intenogatories.  In  the  above  case  of  FarquharMOh  v. 
r  *32fl  1  ^^V^^9  however,  he  expressed  *a  wish  to  hear  counsel  on  the 
^  -'  point,  but  the  question  of  insufficiency  was  ultimately  discoseed 

upon  the  motion  for  the  discharge  of  the  defendant,  when  the  I^rd  Chaneellar 
was  of  opinion,  that  the  examination,  taking  it  altogether,  would  be  sufficient 
if  the  defendant  would  make  an  affidavit  that  he  had  not  in  his  possession,  and 
had  no  recollection  of,  the  contents  of  a  letter  which  he  had  set  forth  in  soae 
of  the  earlier  proceedings  in  the  cause  with  so  much  particularity  as  to  indoee 
a  belief  that  he  must  have  had  it  in  his  possession,  but  to  which  he  had  not 
adverted  in  his  answer  to  the  interrogatories. 

The  defendant  afterwards  made  the  affidavit  required  by  the  Lord  Chanodor, 
whereupon  an  order  was  made  that  he  should  deposit  with  the  Master,  upon 
oath,  the  deeds,  books,  papers^  and  writings  mentioned  in  the  schedules  to  hie 
answers  and  examinations  ;  and  thereupon,  and  upon  his  paying  to  the  [daintiff 
the  costs,  charges^  and  expenses  already  taxed,  and  giving  security,  to  be 
allowed  of  by  the  Master,  for  tlie  payment  of  such  further  costs,  charges  mi 
expenses  as  the  Court  should  award,  it  was  ordered  that  he  should  bedischaigod 
out  of  custody  as  to  his  contempt,  Ai^c.  (z) 


The  rules  with  regard  to  the  costs  of  scandal  or  impertinence  have  been  beibie 
pointed  out.  (a) 

By  the  general  orders  of  the  Court,  as  they  existed  before  the  year  1828,  if 
the  plaintiff  procures  a  reference  of  an  answer  for  insufficiency,,  and  the  answer 
is  reported  sufficient,  the  plaintiff  is  to  pay  the  defendant  40«.  costs,  (6)  and  dbe 
defendant  may  proceed  for  the  recovery  of  these  costs  by  subpcma  anid  mttadi* 
ment,  in  like  manner  as  tlie  plaintiff,  in  case  the  report  be  in  his  favour,  (c) 
r  *%i7  1  ^^  hzve  seen  before,  that  where  a  defendant  submits  to  ^answer 
I-  -)  the  exceptions  before  any  order  of  reference  is  made,  he  most  pay 

to  the  plaintiff  20«.  costs ;  {d)  and  it  seems,  that  if  he  submits  aAer  an  order  oiT 
reference  has  been  made,  but  before  the  report,  he  must  pay  30s.  costs,  (e) 

Under  the  old  practice  of  the  Court,  if  the  answer  was  reported  insaffidesi, 
the  defendant  was,  (if  it  was  a  first  answer^  to  pay  40s.  costs,  when  the  as- 
swer  was  put  in  by  the  defendant  in  person,  but  if  put  in  by  commission,  60$. 

(tt)  Ibid.  201.  (x)  Ibid.  20S. 

(y)  Ibid. 

(z)  Farquharson  ▼.  Btlfonr,  I  Tom.  dc  R.  200. 
a)  AnU,  ▼.  1.  ih)  Beunet's  Old.  182. 

For.  Rom.  108.  (a)  AnUt  p.  810. 

Smith's  Cha.  Pr.  290. 
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If  it  was  z  second  answer,  the  defendant  was  to  pay  00«.  costs,  and  npon  the 
third  answer  80«.  costs,  ahd  upon  the  fourth  answer  5/.,  (/)  with  the  costs  of 
tho  contempt  if  the  plaintiff  availed  himself  of  the  right  of  commitment,  {g) 
This  rule  is  still  the  rule  of  the  Court;  but,  by  the  19th  of  Lord  Brougham's 
Orders,  it  has  been  directed,  that  the  Master  to  whom  any  exceptions  for  in- 
sufficiency shall  be  referred,  shall  be  at  liberty,  in  making  a  report  upon  such 
exceptions,  if  he  shall  think  fit,  to  certify  by  whom  and  in  what  proportions 
(if  any)  the  costs  of  such  exceptions  and  of  the  reference  thereon  ought  to  be 
borne.  It  is  also  ordered  that  regard  shall  be  had  to  such  certificate  in  taxing 
the  costs,  under  the  28th  order  of  April,  1828,  by  which  it  is  directed  that 
when  a  plaintiff  obtains  a  decree  with  costs,  then  the  costs  occasioned  to  the 
plaintiff  by  the  insufliciency  of  the  answer  of  any  defendant,  shall  be  deemed 
to  be  part  of  the  plaintiff^s  costs  in  the  cause,  such  sum  or  sums  being  deducted 
therefrom  as  were  paid  by  the  defendant,  according  to  the  course  of  the  Court, 
upon  exceptions  to  the  answer  being  submitted  to  or  allowed. 

The  costs  of  insufficient  answers  are  recovered  by  the  usual  process  of  9tiA- 
p<tna  and  attachment ;  and  it  is  to  be  observed  that  if  a  first  or  second  answer 
is  reported  insufficient,  the  plaintiff  will  not,  by  accepting  a  further  answer, 
waive  his  right  to  the  costs  already  due  to  him  for  the  insufficiency  of  the  former 
answer,  (h) 


^he  opinion  of  the  Master  in  matters  of  scandal,  impertinence,  p  ^ooo  n 
or  insufficiency,  is  conclusive,  unless  by  excepting  to  the  Master's  ^  -* 

report  or  certificate,  either  of  the  parties  bring  the  matter  on  for  discussion  in 
Court,  and  there  obtain  a  different  judgment  (t) 

There  is  little,  if  any,  difference  between  the  practice  as  to  exceptions  to  a 
report  upon  a  reference  for  scandal  or  impertinence,  and  one  upon  a  reference 
for  insufficiency;  and  the  roles  of  practice  by  which  the  proceedings  are  gov- 
erned, are  in  both  cases  nearly  the  same.  In  neither  case  should  exceptions 
to  the  Master's  report  be  filed  till  the  report  has  been  filed ;  {k)  but  in  the  case 
of  a  reference  for  scandal  or  impertinence,  when  the  Master  has  reported  the 
answer  to  be  scandalous  or  impertinent,  the  defendant,  if  he  means  to  except 
to  the  report,  should  do  so  before  the  Master  has  proceeded  to  expunge  the 
impertinent  matter,  as  no  exceptions  can,  as  we  have  seen,  be  taken  after  the 
impertinent  matter  has  ceased  to  appear  on  the  record.  (/)  In  cases  of  insuffi- 
ciency also,  it  is  advisable  for  the  party  intending  to  except,  to  be  expeditious, 
because  the  mere  act  of  filing  the  exceptions  and  paying  the  deposit,  will  not 
preclude  the  adverse  party  from  proceeding  for  his  costs ;  in  which  case,  the 
defendant  may  be  so  situated  as  not  to  be  able  to  prepare  exceptions  and  procure 
ui  order  for  settins;  them  down  with  the  Recristrar,  before  service  of  the  sub- 
poena  for  costs,  when,  if  he  does  not  pay  the  costs,  an  attachment  may  be 
issued  against  him,  and  he  will  be  in  contempt,  and  thereby  rendered  incom- 
petent to  file  his  exceptions,  till  his  contempt  has  been  cleared,  (m) 

It  is  to  be  observed,  that  if  the  costs  of  an  insufficient  answer  are  paid  upon 
lervice  of  a  subpcena  for  costs,  or  upon  the  execution  of  an  attachment  for 
lou-payment,  they  can  never  be  recovered,  although  the  exceptions  to  the 


)  Bauoev's  Ord.  183.  (g)  Ibid. ;  and  BeamM  on  Co«t8»  tVf. 

Brotherton  ▼.  Chanoe,  Bonb.  34.  (t)  Hind.  371. 

k)  Ante, 
i)  AtUe^  ▼.  1>  458;  Craven  v.  Wii|^t,  3  P.  Wmk  181. 

)  Hind,  874.  .  ,  } 
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Master's  report  should  be^  allowed ;  iU  therefore,  a  defeadant  finds  himself  to 
be  in  such  a  predicament  that  he  cannot  get  his  exceptions,  to  the  Maslei's 
r  *?20  1  ^P^^^  ^^  down  with  the  usual  formalities,  *before  the  Butpeena 
L  '  J  for  costs  is  issued,  he  should  keep  out  of  the  way  so  as  to  avoid 

per9(mal  service  of  the  subposna  till  after  the  exceptions  are  set  down,  and 
tlieo  apply  to  the  Court,  by  motion  or  petition,  with  a  certificate  annexed  of 
the  exceptions  being  filed,  stating  the  case  as  it  is,  and  that  the  exceptions  aie 
■et  down,  and  no  delay  made,  and  praying  that  the  itibpcena  for  costs,  or  the 
process  which  has  issued  for  non-payment  of  them,  may  be  stayed,  and  tlu 
Court  will,  in  such  case,  interfere,  and  relieve  the  parly,  (n) 

At  all  events  it  is  necessary,  when  the  answer  is  reported  insufficient,  thit 
the  exceptions  should  be  filed,  and  the  deposit  paid  to  the  Registrar,  and  the 
order  for' setting  them  down  procured  and  served  before  the  time  fixed  by  the 
Master's  report,  within  which  the  defendant  must  put  in  his  further  answer  faai 
expired,  for  otherwise  the  defendant  will  be  in  contempt;  and  if  a  party  be  is 
contempt  for  not  putting  in  a  better  answer,  the  mere  act  of  filing  and  setting 
down  exceptions  to  the  report  will  not  suspend  the  execution  of  any  prooesi 
which  may  have  been  issued,  (o) 

The  defendant  should  also,  if  the  Master  has  reported  his  answer  insufficioit. 
except  to  the  report  before  he  puts  in  a  further  answer,  for  it  has  been  held, 
that  where  a  first  answer  is,  upon  exceptions,  reported  insufficient,  the  defend- 
ant, if  he  submits  to  put  in  a  further  answer  without  excepting  to  the  Teport, 
admits  that  he  ought  to  answer  all  the  matter  excepted  to,  and  that  he  most, 
therefore,  answer  fully  to  all  the  points  comprised  in  the  exceptions,  and  casoot 
afterwards,  by  excepting  to  the  report  made  upon  a  reference  of  his  second 
answer,  raise  the  question  whether  he  ought  to  be  compelled  to  answer  the 
exceptions  or  not :  and  upon  this  ground,  where  exceptions  were  taken  which 
extended  to  matters  not  chaiged  in  the  bill,  and,  upon  reference,  the  Master 
reported  the  answer  insufficient,  whereupon  the  defendants,  instead  of  except- 
ing to  the  Master's  report,  put  in  a  further  answer  which  fully  answered  the 
charges  in  the  bill,  but  did  not  extend  to  those  parts  of  the  exceptions  whieh 
were  not  founded  on  the  bill,  and  the  Master,  upon  a  second  reference,  it- 
r  *fi9Q  1  P^'^^^  ^^®  answer  *to  be  still  insufficient,  the  Court,  upon  excep- 
t-  -I  lions  to  the  Master's  report,  ruled  that,  inasmuch  as  the  dctfendaals 

did  not  except  to  the  first  report,  but  had  since  answered,  they  had  admitted 
that  they  ought  to  answer  all  the  matter  of  the  excepUons.  (p)  It  seems,  how- 
ever, that  where  a  defendant's  object  involves  any  general  principle  upon  which 
he  claims  an  exemption  from  answering,  as  that,  the  discovery  sought  might 
subject  him  to  pains  and  penalties,  dlu!.,  and  his  exceptions  are  over- ruled,  he 
may,  if  he  has  by  any  accident,  slipped  his  time,  or  otherwise  precluded  hia- 
self  from  excepting  to  the  report,  and  upon  exceptions  to  his  second  answer  a 
like  report  is  made,  bring  ^he  question  before  the  Court  upon  exceptions  to  the 
report  upon  the  second  answer,  (q)  In  a  recent  case,  where  exoepitons  woe 
allowed  by  the  Master,  and  the  defendant,  instead  of  an  answer,  put  in  s  plea 
which  was  over-ruled  upon  alignment,  he  was  permitted,  the  case  being  veiy 
peculiar,  to  file  exceptions  to  the  Master's  report,  upon  the  exceptions  moic 
pro  tunc  (r) 

Where  the  Master  has  not  reported  the  answer  to  be  insufficient,  the  excep- 
tions to  the  report  ought  to  be  filed  before  the  time  fixed  by  the  rules  of  the 
Court  for  the  plaintifi'  to  file  his  replication  has  arrived,  (s)  otherwise  the  de- 


{ 


n)  Hind.  874. 

>)  Cri^M  ▼.  Nevil,  1  Gha.  Ca.  §0. 

(r)  Nod  V.  Waid,  1  Mad.  889. 


Ibid. 


(V)  Finch  v.  Finch,  %  Yea.  491. 
(<)  Old.  1831,  XVI. 
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fendant  may  moTO  to  dismiss  the  bill  for  want  of  prosecation,  in  which  case 
the  plaintiff  will  not  be  able  to  shew  exceptions  to  the  Master's  report  as  cause 
against  dismissing  the  bilL  In  injunction  cases  also,  the  plaintiff,  if  he  wishes 
to  revive  an  injunction,  which  has  been  dissolved  upon  the  Master's  report  of 
the  sufficiency  of  the  answer,  should  lose  no  time  in  filing  his  exceptions  to 
the  report,  otherwise  he  may  lose  the  benefit  he  would  derive  from  his  injunc- 
tion. When,  also  a  plaintifr  wishes  to  amend  his  bill,  he  must,  if  he  intends 
to  except  to  the  report,  do  so,  and  get  his  exceptions  disposed  of  before  he 
obtains  the  order  to  amend,  as  an. order  to  amend  will,  as  we  have  seen,  be 
eonsidered  as  a  waiver  of  exceptions  for  insufliciency.  {t) 

Exceptions  to  a  Master's  report  of  insufficiency,  or  of  scandal,  ^  ^nn-,  -i 
*or  impertinence,  must  be  drawn  or  perused,  and  setded  and  signed,  L  -I 

by  counsel. 

When  the  Master  has  reported  an  answer  not  scandalous  or  impertinent,  the 
plaintiff,  in  his  exceptions  to  the  report,  must  shew  in  what  line  or  page  and 
now  far  the  answer  is  scandalous  or  impertinent.(tt)  And  so,  where  an  answer 
is  reported  sufficient,  it  is  said  that  the  plaintiff,  in  his  exceptions  to  the  report, 
should  shew  wherein  it  is  insufficient  ;(x)  it  seems,  however,  that  the  plaintiff 
may  take  one  general  exception  to  the  whole  report,  and  that  the  Court  will, 
upon  the  hearing,  allow  or  disallow  such  exceptions,  either  in  the  whole  or  in 

i»rt-(y) 

The  exceptions  being  prepared  and  signed  by  counsel,  must  be  transcribed 
upon  paper  or  parchment,  and  taken  to  the  Registrar's  office  and  \efi  with  the 
Registrar ;  this  is  termed  filing  the  exceptions ;  at  the  same  time  a  deposit  must 
be  left  with  him,  as  a  stake  or  recompense  to  the  other  party,  if  upon  ailment 
the  exceptions  should  be  disallowed.  (2)  This  deposit  was  formerly  5/.  but,  by 
I«ord  Lyndhurst's  Orders,  (a)  the  deposit  to  be  paid  upon  all  exceptions  to  a 
Master's  report,  has  been  increased  to  10/. 

A  certificate  of  the  deposit  being  left,  must  be  procured  from  the  Registrar 
and  annexed  to  a  petition,  to  be  presented  either  to  the  Lord  Chancellor  or  the 
Master  of  the  Rolls,  ^as  the  case  may  be,)  for  an  order  to  set  down  the  excep- 
tions to  be  aigued.  Phis  petition  and  certificate  must  be  taken  to  the  Lord 
Chancellor  or  Master  of  the  Rolls'  Secretary,  and  when  answered  must  be  left 
at  the  Registrar's  office,  to  have  the  order  for  setting  down  the  exceptions  drawn 
up  and  passed :  a  copy  of  the  order  having  been  made  and  entered,  the  order 
itself  must  be  served  by  delivering  a  copy  thereof  to  the  adverse  clerk  in  Court, 
eidier  personally  or  to  his  agent,  at  his  seat,  in  either  case  shewing,  at  the  time 
of  service,  the  original  order  passed  and  entered,  (b) 

*The  time  for  setting  down  the  exceptions  is  generally  within  r-  ^^oo  n 
Amr  days  from  the  date  of  the  order,  the  order  itself  requiring  the  ^  -^ 

party  so  to  do,  and  to  give  notice  forthwith,  or  the  order  to  be  of  none  effect  (c) 

Ii  seems  that  an  order  for  setting  down  exceptions  duly  made  and  served, 
rithough  it  will  not,  as  we  have  seen,  sustain  an  injunction,  will  operate  to  pre- 
vent the  plaintiff  from  issuing  or  renewing  process  of  contempt  against  the 
defendant,  till  the  exceptions  have  been  disposed  of,  unless  the  party  was  in 
oontempt  before  the  order  was  obtained  and  served.  If  the  defendant  was  in 
contempt  for  not  putting  in  a  better  answer  at  the  time,  the  mere  act  of  filing 

(f)  Antet  p.  304. 

(«)  Cnven  ▼.  Wright,  i  P.  Wms.  ISl;  vide  contra  Afackworth  v.  Briggi»  3  Atk.  183. 
(x)  Craven  v.  Wright,  ubi  supra* 

(y)  Vide  Gookson  ▼.  Ellison,  2  Bro.  C.  C.  352,  ed.  Belt,  n.  4 ;  Dawson  v.  Busk,  3 
Mad.  184. 

(s)  Hind.  271.  (a)  Ord.  1828,  XLI. 

(b)  Hind.  373.  (e)  Ibid. 
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and  setting  down  exceptions  to  the  repoit  will  not  suspend  the  execution  of  pio* 
cess  of  coniempt  delivered  to  the  sheriff,  unless  an  order  to  stay  the  process  has 
heen  obtained  ;  such  an  order,  however,  will  not  be  granted  without  notice  to 
the  adverse  party,  nor  unless  upon  affidavit  accounting  for  the  delay,  and  the 
Court  will  exercise  a  discretion  upon  the  propriety  and  regularity  of  the  appli- 
cation, (rf) 

When  the  exceptions  have  been  set  down,  the  solicitor  for  the  party  except- 
ing must  leave  a  fair  copy  of  the  report  and  exceptions,  with  the  Lord  Chan- 
cellor's or  Master  of  the  Rolls'  gentleman,  three  or  four  days  before  the  day 
fixed  for  argument  An  office  copy,  from  the  Report  Office,  of  the  report  ex- 
cepted to  should  also  be  procured,  to  be  ready  for  production  in  Court  if  called 
for.  (e) 

To  prevent  any  inconvenience  arising  from  the  adverse  party  making  deiauli 
in  appearing  on  the  day  for  arguing  the  exceptions,  it  is  proper  to  have  ready 
an  office  copy  of  an  affidavit  of  service  upon  his  clerk  of  the  order  for  aettiqg 
down  the  exceptions.  The  junior  counsel  for  the  exceptions  opens  the  excep- 
tions to  the  Court,  and  the  leading  counsel  on  the  same  side  argues  them ;  the 
Counsel  against  the  exceptions  then  state  their  case  to  sustain  the  report^  and  the 
matter  having  been  thoroughly  discussed,  the  Judge,  before  whom  they  aie 
aigued,  gives  judgment  for  or  against  the  report,  by  allowing  or  disallowing  the 
exceptions.  (/) 

r  *^^^  1  *'^^  consequence  of  allowing  all  the  exceptions,  entitles  the 
L  -^  party  excepting  to  take  back  his  deposit.  (10/.)     By  a  disallowance 

of  the  exceptions,  the  party  succeeding  takes  the  deposit^  and  the  report  is 
adjudged  to  be  right,  (g) 

Sometimes,  a  party,  for  delay,  wiil  set  down  exceptions,  and  wiU  not  appear 
at  the  hearing.  The  exceptions  upon  such  default,  are  disallowed  as  of  course, 
and  the  deposit  ordered  to  the  opposite  party,  if  he  appears ;  who,  in  such  case, 
must  make  an  affidavit  of  his  being  served  with  the  order  for  setting  down  ibe 
exceptions,  and  produce  an  office  copy  of  the  affidavit,  filed  at  the  Affidavit 
Office,  to  the  Registrar,  before  the  order  is  delivered  out  to  him  with  the 
deposit  {h) 

If  neither  side  appear  when  the  exceptions  are  called  on,  they  will  be  struck 
out  of  the  paper,  and  the  party  excepting  may  apply  for  his  deposit  (t) 

So  soon  as  the  exceptions  to  the  report  are  disposed  of,  the  plaintin  oiay,  if 
the  result  is  a  decision  that  the  answer  is  insufficient,  an(l  the  defendant's  time 
for  putting  in  a  further  answer  has  expired,  proceed  to  enforce  a  further  answer 
by  issuing  process  of  contempt,  resuming  it  at  the  point  where  it  had  been  dis- 
continued. If  the  defendant  is  desirous  of  time  to  put  in  a  further  answer,  he 
may,  (if  not  in  contempt,)  apply  to  the  Master  for  further  time  in  the  manotr 
before  pointed  out;  he  must  do  so,  however,  before  process  of  oonteinpt  hss 
issued,  otherwise  he  will  not  be  in  a  situation  to  make  the  application,  {k) 

The  orders  of  April,  1828,  (/)  require,  as  we  have  seen,,  that  the  party  excell- 
ing to  a  Master's  report  shall  deposit  10/.,  (t»)  and  if  on  argument  the  excep- 
tions are  over-ruled,  the  deposit  is,  generally  speaking,  paid  to  the  other  party; 
if  the  exceptions  are  allowed  the  party  making  the  deposit  receives  it  back,  on 
application  for  it  But,  where  some  of  the  exceptions  are  allowed,  and  some 
over-ruled,  the  Court  exercises  its  discretion  with  respect  to  the  deposit,  and 


!?> 


Hind.  274.  (e)  Ibid.  276. 

Ibid.  276.  (^)  Hind.  276. 

(A)  Ibid.  277.  (i)  Ibid, 

(ft)  Ante,  p.  319.  (/)  Ord.  ZLI. 
(m)  AnUt  p.  831. 
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•ometiines  dirldes  it  between  the  litigatiDg  parties,  (n)  It  will  not,  however, 
always  make  *8uch  a  division,  and  where  a  defendant  took  a  gene-  ^  *99d  -i 
Ttal  exception  to  a  report  finding  his  examination  insufficient,  and  <-  ^ 

the  Court  held  the  report  to  be  right  in  part  and  wrong  in  part,  the  Vice  Chan- 
ei^or  refused  to  make  any  order  as  to  costs,  but  gave  the  plaintiff  the  deposit  (o) 

-  Formerly,  the  Court  would  sometimes,  upon  exceptions  to  a  Master  s  report 
being  over-ruled,  give  the  successful  party  costs  beyond  the  amount  of  the  de- 
pont,  (p)  but  now,  instead  of  the  party  being  considered  as  only  eventuatty 
entitled  to  such  costs,  the  above  order  (a)  has  directed,  that,  upon  the  excep- 
tMHis  being  over-ruled,  the  exceptant  shall,  besides  the  deposit,  pay  the  further 
taxed  costs  occasioned  by  the  exceptions,  unless  the  Court  shall  otherwise 
Older.  In  the  case,  however,  of  the  exceptant,  in  part  succeeding,  the  costs 
a0  well  as  the  deposit  are  to  be  dealt  with  as  the  Court  shall  direct,  (r) 

-  When  the  Court,  upon  exceptions,  over-rules  the  Master's  report^  the  party 
aneoeeding  shall  not  have  the  costs,  but  they  must  abide  the  event  of  the  suit,  (s) 


SECTION  V. 

Cf  Hirther  Antwera^  and  Antwers  to  Amended  BUls. 

If  exceptions  to  a  defendant's  answer  are  allowed  upon  reference  to  a  Mas- 
',  the  defendant  must  put  in  a  further  answer  within  the  time  allowed  him  for 

that  purpose  by  the  Master's  report,  or  such  further  time  as  the  Master  may 

allow  him  upon  special  application  for  that  purpose,  (a) 

If  the  defendant  submits  to  the  exceptions  before  the  order  for  reference  is 


aorved,  he  must  put  in  his  answer,  if  in  a  town  *cause,  within  four  p  ^^,  1 
areeks  from  his  submission ;  if  in  a  country  cause,  within  six  weeks  $  ^  -' 

unless  he  be  in  contempt,  or  has  entered  his  appearance  with  the  Registrar,  in 
which  case  no  time  will  be  allowed  him  beyond  the  period  of  eight  days,  which 
ke  has  by  the  practice  of  the  Court,  to  consider  whether  he  wUl  submit  to  the 
exeeptions  or  not  (6) 

r  If  the  defendant  submits  to  the  exceptions  aAer  the  order  of  reference  has  been 
naade,  the  Master  must,  as  we  have  seen,  fix  the  time  within  which  the  further 
answer  is  to  be  put  in«  (c) 

If,  after  the  Master  has  reported  the  defendant's  answer  insufficient,  the  plain- 
tiff obtains  and  serves  an  order*  ^  that  the  defendant  may  answer  the  amend- 
ments and  exceptions  at  the  same  time,'  the  defendant  need  not  answer  the 
axoeptions  till  the  time  for  answering  the  amended  bill  has  expired,  in  which 
he  must  put  in  ^  a  further  answer  to  the  original  bill  of  complaint,  and  an 
wer  to  the  amended  bill  of  complaint.'  If  he  put  in  a  further  answer  only, 
or  an  answer  to  the  amended  bill  only,  the  plaintiff  may  move  to  have  it  taken 
off  the  file,  unless  he  is  desirous  that  it  should  remain  there,  in  which  case  he 
■lioold  move  for  leave  to  issue  an  attachment,  (d) 

(ft)  Bcamat  on  Coitf,  238 ;  vide  Dawson  v.  Busk,  %  Mad.  184. 

(o)  Ward  v.  Filxhagh,  7  Sim.  42.  (p)  Beamea  on  Costa,  227. 

(q)  Ord.  1828,  XU. 

(rS  As  to  the  costs  of  re»bearings  and  exceptions,  vide  post^  Rehearinga  and  Appeals. 

(a)  Anon.  8  Atk.  285.  (a)  Anit^  p.  319. 

Ip)  AnUf  p.  810.  (e)  Ante,  p.  818. 

(iQ  De  Taalet  ▼.  Lopei,  1  Stm.  11. 


IM  or 

If  the  defendant,  after  exceptions  allowed,  can  contriTO  to  jiot  in  Mi 
answer  to  the  original  bill,  before  the  plaintiff  serves  the  order  for  him  to 
the  amendments  and  exceptions  at  the  same  time,  he  will  deprive  the  plaialiff 
of  the  benefit  of  that  order,  (e)  The  defendant  will  also,  by  such  means  pio- 
▼ent  the  plaintiff  from  obtaining:  an  injunction  where  he  has  not  got  one  alveody. 
In  Duckworth  ▼.  Bovlcott^  (/)  where  a  further  answer  was  filed  on  the 
day  that  the  Master's  report  was  made ;  an  order  for  an  injunction  obtained 
the  next  day  was  diachai^j^ed  for  irrqpilarity,  though  if  the  filing  of  the 
had  been  delayed  till  the  next  day,  the  injunction  would  have  been  regalar. 

A  further  answer,  as  well  as  an  answer  to  an  amended  bill,  is  in  every  respect 
r  *33fi  1  ^^'^^'*'  ^^  ^^^  ^^  considered  as  part  of  the  ^answer  to  the  origuiBl 
I-  -I  bill ;  therefore,  if  a  defendant  in  a  further  answer,  or  an  answer  is 

an  amended  bill,  repeats  any  thing  contained  in  a  former  answer,  the  repetitiao, 
unless  it  varies  the  defence  in  point  of  substance,  or  is  otherwise  necessary  or 
expedient,  will  be  considered  as  impertinent;  and  if  upon  reference  to  a  Maolor 
such  parts  of  the  answer  are  reported  to  be  impertinent,  they  will  be  strudL  oot 
as  such  with  costs,  which  are,  in  strictness,  to  be  paid  by  the  counsel  who 
signed  the  answer,  (g)  It  is  to  be  observed,  however,  that  if,  after  an  answer 
has  been  put  in,  the  plaintiff  amends  his  bill,  statinff  an  entire  new  case,  the 
defendant  must  answer  that  case,  even  though  in  so  doing  he  answers  some  of 
the  intenogatories  which  were  in  the  original  bill.  (A) 

It  has  been  before  stated,  that  when  a  defendant  has  insisted,  in  his  fiisl 
answer,  upon  some  general  ground  of  exemption  from  answering  to  particular 
interrogatories,  and  the  Master  has  reported  against  him,  but  the  defendant  has 
omitted  to  except  to  the  report,  he  may  still  insist  upon  the  same  ground  of  de- 
fence by  his  further  answer,  (t)  though  it  seems  that  he  cannot  do  so  when  Ins 
reason  for  not  answering  has  been  founded  on  an  objection  to  the  intenogatofies 
themselves,  {k) 

The  form  of  a  further  answer  and  of  an  answer  to  an  amended  biU  is  neuiy  the 
same  as  that  of  an  answer  to  an  original  bill.  If  it  be  an  answer  to  ameDdments 
as  well  as  to  exceptions,  it  must  be  entitled,  'the  further  answer  of  A.  to  the 
original  bill  of  complaint,  and  the  answer  of  the  same  defendant  to  the  amended 
bill  of  complaint  of,'  ^^  (/)  If,  after  exceptions  to  the  original  bill  are  allowed, 
the  plaintiff  amends  his  bill,  and  the  defendant  puts  in  a  further  answer  to  the 
original  bill  and  an  answer  to  the  amended  bill,  and  the  answer  is  referred  badi 
npon  the  old  exceptions  as  to  the  original  bill  and  upon  new  exceptions  as  to 
the  amendments,  and  is  again  reported  insufiicient,  whereupon  the  biU  is  sgoin 
r  *a37  1  ^"^^i^^^^^^f  ^^  answer  should  be,  *  a  further  answer  to  the  *oiigissi 
^  ^  J  and  first  amended  bill,  and  an  answer  to  the  secondly  ansendsd 
bill,  Ac* 

It  is  to  be  observed,  however,  that  it  is  not  necessary,  in  answering  a  bii 
which  has  been  amended  before  answer,  to  call  it  an  answer  to  the  origin^  and 
amended  bill;  the  most  correct  way  is  to  call  it  ^'an  answer  to  the  amended 
bill"  only,  as  the  original  bill  has  become  nugatory  by  the  amendment,  and  the 
defendant  is  not  bound  to  notice  it  either  in  an  answer  or  a  demurrer,  (m) 

Further  answers,  and  answers  to  amended  bills,  must  be  prepared,  oigned, 
and  filed  in  tlie  same  manner  as  answers  to  original  bills,  (n)  It  has  been 
before  stated,  that,  after  an  answer  has  been  reported  insufficient  upon  exoep- 


(«)  Ante,  ▼.  1,  p.  629.  (/)  9  Swamt  270. 

(g)  Lord  Red.  256-7.  (A)  Mazanedo  ▼.  Makland*  3  Bfad.  00. 

(0  Ante,  330.  (k)  Ante,  329. 

(0  Peacock  v.  the  Duke  of  Bedford,  1  V.  dc  B.  186. 

(m)  Smith  v.  Bryon,  8  Mad.  428.  (n)  Ante,  p.  27S. 
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tiona*  a  eoroiniarion  to  take  a  further  aoawer  in  the  country  cannott  strictly 
speaking*  be  sued  out  without  an  order,  unless  the  clerk  in  Court  for  the  plain- 
~  giTCs  his  consent,  which,  however,  is,  in  piactace,  never  withheld,  (o) 


SECTION  VL 
Of  Anmding  Jlruwers;  and  of  Siq»pkmenlai  Anawen. 

After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not,  for  obvious 
reasons,  readily  suffer  any  alteration  to  be  made  in  it.  There  are,  however, 
many  instances  in  the  books  in  which  it  appears  that  the  Court,  upon  special 
application,  has  allowed  the  defendant  to  reform  his  answer.  Thus  where,  in 
an  answer  to  a  tithe  bill,  the  defendant  had  sworn  that  a  certain  dose  contained 
nine  acres,  he  was  permitted  to  amend  it  by  stating  the  close  to  contain  seven- 
teen  acres,  even  though  issue  had  been  joined  and  a  commission  issued,  (a)  So 
where,  owing  to  the  mistake  of  the  engrossing  clerk,  the  words  p  ^^^oo  -i 
**Aer  shares''  had  *been  introduced  into  an  answer,  instead  of  ^  J 

^^ten  shares,"  the  answer  was  allowed  to  be  taken  off  the  file  and  amended. (ft) 
And  where  there  has  been  a  mistake  in  the  title  of  the  answer,  an  amendment 
of  it  has  been  permitted,  (c) 

The  Court  has  also  allowed  a  defendant  to  amend  his  answer  where  new 
matter  has  come  to  his  knowledge  since  it  was  put  in,  {d)  or  in  cases  of  sur- 
prize, as  where  an  addition  has  been  made  to  the  draft  of  the  answer  after  the 
defendant  has  perused  it.  (e)  In  like  manner,  where  a  plaintiff,  having  drawn 
the  defendant  into  an  agreement,  whereby,  for  a  small  consideration,  he  was  to 
vdinquish  to  the  plaintiff  all  his  right  and  interest  in  a  certain  estate  which  had 
heen  left  to  him,  filed  a  bill  to  have  the  agreement  performed,  to  which  the 
defendant  put  in  an  answer  confessing  the  agreement,  and  submitting  to  have 
it  performed,  but,  afterwards  discovering  that  the  estate  was  of  several  thousand 
poends  value,  he  applied  for  leave  to  take  his  answer  off  the  file  and  to  put  in 
another,  which  was  granted.  (/) 

The  Court  has  also  permitted  a  defendant  to  amend  an  answer  by  limiting 
die  admission  of  assets  it  contained  where  it  was  clearly  established  that  such 
admission  had  been  made  by  mistake,  and  through  the  carelessness  of  the  soli- 
citor's cleriL.  {g) 

The  Court,  however,  has  never  permitted  amendments  of  this  nature,  where 
the  application  has  been  made  merely  on  the  ground  that  the  defendant,  at  the 
time  he  put  in  his  answer,  was  acting  under  a  mistake  in  point  of  law ;  and 
not  on  the  ground  of  a  fact  having  oeen  incorrectly  stated.  Thus  where  a 
defendant,  who  was  an  executor,  had  admitted  himself  accountable  for  the  sur- 
plus, and  it  was  afterwards  found  that  the  circumstances  of  the  case  were  such 

(o)  AnU^  p.  87. 

(a)  Bemej  ▼.  Chunben^  Bunb.  248;  ted  vide  Montague  ▼.  ,  cited  ib.  n.  and 
GHw.  674,  n. 

(b)  Counleai  of  Gainsbonmgfa  ▼.  Gifford,  3  P.  Wnw.  4S4. 

(c)  Griifithfl  ▼.  Wood,  Amb.  6S;  White  ▼.  Godbold,  1  Mad.  S69;  Paaeock  t.  Daks  of 
BadM,  1  v.  dt  B.  186. 

(d)  Pattenon  ▼.  Slaughtar,  Amb.  S9S;  Welle  v.  Wood,  10  Yes.  401. 
(«)  Chute  ▼.  Ladj  Dacra,  1  £q.  Ga.  Ab.  S9. 

)  Alpha  ▼.  PaTinan,  1  0ick.  83.  (g)  Dagley  t.  Cmmm  1 


r    *339   1  ^^^  ^^  woald  have  bfeen  entitled  to  it  himself^  pemuflsioD  to  *i 
L  -^  was  refused.  (A)    So  where  a  defendant  had,  by  his  answer,  ad- 

mitted the  receipt  of  a  sum  of  money  from  his  father  by  way  of  advancement, 
and  refused  to  bring  it  into  Hotchpot,  he  was  not  permitted  to  amend  hk  answer 
as  to  the  admission,  although  he  swore  that  he  made  it  under  a  mistake  as  to 
the  law  of  the  case,  (t) 

The  Court  will  also  refuse  to  permit  an  amendment  of  an  answer  after  an 
indictment  for  perjury  preferred  or  .threatened,  even  though  it  consider  it  to  be 
dear  that  the  defendant  did  not  intend  to  perjure  himself  and  had  no  interest  ia 
so  doing,  (j) 

From  the  above  cases,  it  appears,  that  it  was  formerly  the  general  pracliee 
of  the  Court,  if  it  saw  a  sufficient  ground  for  so  doing,  to  permit  the  defendant 
to  amend  his  answer.  Lord  Thuriow,  however,  as  it  seems,  introdoced  a 
better  course  in  cases  of  mistake ;  not  taking  the  answer  off  the  file,  but  per- 
iliitting  a  sort  of  supplemental  answer  to  be  filed,  and  by  that  course  leaving  lo 
the  parties  the  effect  of  what  has  been  sworn  before,  with  the  explanation  given 
by  the  supplemental  answer,  (k)  This  practice  has  been  since  adopted  ia  ai 
cases  in  which  it  is  wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of 
fiict ;  (/)  and  it  is  not  confined  to  cases  of  mistake  only,  but  has  been  extended 
to  other  analogous  cases ;  as  where  a  defendant,  at  the  time  of  putting  in  bis 
original  answer,  was  ignorant  of  a  particular  circumstance,  he  has  been  permit- 
ted to  introduce  that  circumstance  by  supplementai  answer,  (m)  And  where  a 
defendant  had  wished  to  state  a  fact  in  his  original  answer,  but  had  been  induced 
to  leave  it  out  by  the  mistaken  advice  of  his  solicitor,  he  was  allowed  to  stale  it 
by  supplemental  answer,  (n)  So  where  the  defendant  ha(d  been  indnoed,  by  the 
misrepresentation  of  the  plaintiff,  that  certain  securities  mentioned  in  the  bii 
r  *340  1  ^^^  ^^°  fairly  obtained,  to  put  in  an  answer  admitting  *the  eeea- 
^  -I  rities,  <&c.,  the  defendant  was  permitted,  upon  application,  to  file  a 

supplemental  answer,  (nn)  In  Bousfidd  v.  Faterson^  (o)  a  defendant  was 
allowed  to  file  a  supplemental  answer  ior  the  purpose  of  stating,  that  since  his 
original  answer  had  been  filed,  probate  had  been  granted  of  a  will  mentioned  in 
the  pleadings. 

But  although  the  Court  will,  in  cases  of  mistake,  or  other  cases  of  thst 
description,  permit  a  defendant  to  correct  his  answer  by  a  supplementai  answer, 
it  always  does  so  with  great  difficulty,  where  an  addition  is  to  be  pnt  upon  die 
record  prejudicial  to  the  plaintiff  though  it  will  be  inclined  to  yield  to  the  appli- 
tion,  if  the  object  is  to  remove  out  of  the  plaititiff's  way  the  effect  of  a  denial, 
or  to  ffive  him  the  benefit  of  a  material  admission,  (oo)  And  therefore  where  a 
defendant  had,  by  his  original  answer  to  a  bill  for  the  specific  performanee  of  a 


(A)  Rawlins  ▼.  Powel,  1  P.  Wins.  300. 

(i)  Pearce  ▼.  GroTe,  Amb.  63 ;  3  Atk.  532.  8.  C. 

( /)  Veraey  ▼.  Macnamara,  1  Bro.  C.  C.  419. 

1%)  Per  Lonl  Eldon,  in  Dolder  ▼.  Bank  of  England,  10  Vea.  284.  Vidt  Jeimiiiga  t. 
Merton  Coll.,  8  Yea.  79 ;  Wells  v.  Wood.  10  Yea.  401. 

(/)  Strange  v.  Collina,  2  Y.  &  B.  163 ;  Taylor  v.  Obee,  3  Pri.  83 ;  Ridley  v.  Obae^ 
Wightw.  32. 

(m)  Jackson  V.  Parish,  1  Sim.  605;  Tidswellv.  Bowyer,  7  Sim.  64;  vide  Const  ▼.  Bair, 
2  Mer.  57. 

'n)  Nail  t.  Panter,  4  Sim.  474. 

jm)  Curling  ▼.  Marquis  of  Townahend,  19  Yes.  628. 

(o)  Cited  1  Smith'a  Ch.  Pr.  271. 

Coo)  Edwaids  ▼.  M*Leay,  2  Y.  &  B.  256 ;  Lord  Eldon  in  this  case,  as  well  as  ui  8tfai«t 
T.  UoUins,  ib.  166,  appears  to  have  been  of  opinion,  that  a  aupplemeotal  answer  ought  wrt 
to  have  any  eflect  upon  an  indictment  for  periury  upon  the  original  answer.  Sed  «tfb  Kia| 
T.  Catr,  1  Sid.  418,  2  Kab.  516. 
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ecMitract,  admitted  that  he  look  poaaesaion  of  the  whole  property  in  pursuance 
of  the  contract,  but  aAerwards  applied  for  leave  to  put  in  a  supplemental  answer 
to  limit  the  admission  to  part  of  the  premises  only,  upon  affidavits  of  mistake, 
&C. ;  Lord  Eldon  refused  to  grant  the  motion  unless  the  defendant  would  tell 
him,  upon  his  oath,  that,  when  he  swore  to  his  original  answer,  he  meant  to 
swear  in  the  sense  in  which  he,  by  his  application,  desired  to  be  permitted  to 
swear  to  it  (p) 

The  Court  also  requires,  that,  in  making  the  application,  the  defendant  should 
state  specifically  what  he  wishes^  to  put  upon  record,  in  order  that  it  may  judge 
how  far  his  application  is  reasonable,  (q)  And  it  is  to  be  observed,  that  the 
Court  will  not  allow  a  supplemental  answer  to  be  filed,  unless  on  new  matter, 
nor  unless  a  sufficient  reason  appears  for  not  having  inserted  it  in  the  original 
answer,  (r)  Where,  however,  a  defendant  *had,  by  his  answer,  ^  ^o..  -. 
set  up  certain  moduses,  but  had  not  stated  at  what  time  they  were  ^  -^ 

payable,  the  JiOrd  Chief  Baron  Alexander  allowed  him  to  file  a  supplemental 
answer  for  the  purpose  of  supplying  the  omission,  without  any  affidavit  in 
explanation,  it  being  evident  that  the  omission  must  have  arisen  from  a  mere 
slip,  as  the  moduses,  as  laid,  would  have  been  void,  (a) 

It  is  also  to  be  observed,  that,  in  making  an  application  for  leave  to  file  a  sup- 
plemental answer,  the  defendant  must  make  such  a  case  that  it  shall  appear  to 
be  due  to  genera]  justice  to  permit  the  case  already  on  record  to  be  altered ;  and 
eren  where  a  defendant  applied  for  leave  to  file  a  supplemental  answer  for  the 
purpose  of  making  an  admission  in  favour  of  the  plaintiff,  upon  an  affidavit  that, 
from  certain  circumstances  which  had  since  occurred,  he  was  satisfied  he  ought 
to  have  admitted  a  fiict  which  he  had  denied ;  Lord  Eldon  held,  that  the  affidavit 
ooght  to  have  stated,  that,  at  the  time  of  putting  in  the  answer,  the  defendant 
did  not  know  the  circumstances  upon  which  he  made  the  application,  or  any 
other  circumstances  upon  which  he  ought  to  have  stated  the  fact  otherwise.  (/) 

Where  a  defendant  has  obtained  permission  to  file  a  supplemental  answer  for 
the  purpose  of  correcting  a  mistake  in  his  original  answer,  he  must  confine  his 
supplemental  answer  strictly  to  the  correction  of  the  mistake  sworn  to.  If  he 
goes  beyond  that,  and  makes  any  other  alteration  in  the  case  than  what  arises 
from  the  correction  of  such  mistake,  his  supplemental  answer  will  be  taken  off 
the  file,  (c/) 

Iq  a  recent  case,  (a?)  the  Vice  Chancellor,  Sir  L.  Shadwell,  stated,  that  he 
had  some  recollection  of  a  case  where  a  modus  had  been  st^d,  and  the  parties 
having  afterwards  found  that  they  had  made  some  mistake,  applied  to  Lord  El- 
don for  leave  to  file  a  supplemental  answer  for  the  purpose  of  correcting  the 
mistake,  and  that  his  Lordship  instead  of  making  the  order  prayed)  ordered 
tliat  the  cause  should  proceed  as  if  the  modus  had  been  laid  in  the  way  in  which. 
it  was  proposed  $  and  upon  the  authority  of  that  case  his  honour  made  a  simi- 
lar order. 

*It  is  to  be  observed,  that  where  a  defendant  has,  at  the  time  of  r-  ^o^o  -i 
putting  in  his  original  answer,  mistaken  facts,  he  cannot  contravene  ^  -^ 

his  own  admission  in  any  other  way  than  by  moving  to  correct  his  answer  either 
by  amendment  or  supplemental  answer.     He  cannot  do  so  by  filing  a  cross 

bill-  (y) 

There  appears  to  be  no  particular  limit  to  the  time  within  which  an  applica- 
tion for  leave  to  file  a  supplemental  answer  to  correct  a  mistake  in  an  original 


Cp)  LivcMj  T.  Wilioo,  1  v.  &  B.  149 ;  tfide  diam  Ofwnwood  t.  AiUiuod,  4  8im64. 

(g)  Curling  ▼.  Marquii  of  Townshend,  19  Ves.  628,  631. 

(r)  TeontDt  ▼.  Wibmore,  2  Anst  362.         («)  Soott  ▼.  Carter,  1  Y.  &  J.  463. 

(/)  Welto  ▼.  Wood,  10  Vet.  401.  (u)  Strange  ▼,  Collim^  2  V.  dc  B.  163, 107. 

(«)  Podfflore  v.  Bkipwitb,  2  Btm.  666.         (y)  BerUej  ▼.  Bjder,  2  Yes.  638. 
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answer  will  be  complied  with,  provided  the  cause  is  in  such  a  state,  timt  the 
plaintiff  may  be  placed  in  the  same  situation  that  he  would  have  been  in,  had 
the  answer  been  correct  at  first.  Accordingly  we  find  several  instances  in  the 
books  in  which  such  applications  have  been  granted  af^r  replication  filed,  {z) 
Where,  however,  the  plaintiff  cannot  be  placed  in  the  same  situation  that  he 
would  have  been  in  had  the  defence  been  stated  on  the  record  in  due  time,  the 
Court  will  not  permit  a  supplemental  answer  to  be  filed.  Therefore,  where  an 
application  for  leave  to  file  such  an  answer  was  made  af^r  the  cause  had  been 
set  down  for  hearing,  the  Court  refused  the  motion  with  costs,  (a) 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mistake  in  the 
statement  or  admissions  in  an  answer,  or  in  analogous  cases,  the  defendant  wiH 
not  be  permitted  to  amend  his  answer,  but  must  apply  for  leave  to  file  a  snp|^ 
mental  answer  for  the  purpose  of  correcting  the  mistake;  the  old  course  of 
taking  the  answer  off  the  file  and  amendingit,  is  still  pursued  in  cases  of  error 
or  mistake  in  matters  of  form.  Thus  in  Wkite  v.  GodboH  (b)  where  the  title 
of  an  answer  was  defective,  a  motion  by  the  defendant  to  take  it  off  the  file  and 
amend  and  re-swear  it,  was  granted ;  and  so  where,  in  the  title  of  an  answer, 
the  name  of  the  plaintiff  was  mistaken,  a  similar  order  was  made,  (c)  The 
addition  of  the  name  of  a  party  omitted  in  the  tide,  has  also  been  permitted. fcf) 
r  *^43  1  *^  ^'^  ^^^  defendant  has  been  permitted  to  add  the  schedules 
L  J  referred  to  in  his  answer,  where  they  have  been  accidentally  omit- 

ted ;  (e\  and  in  several  cases  in  the  Court  of  Exchequer,  where  verbal  inacca- 
racies  nave  crept  into  answers,  they  have  been  ordered,  at  the  hearing,  to  be 
struck  out.  (/)  In  like  manner,  where,  in  filing  an  answer,  one  skin  had,  by 
accident,  been  omitted,  leave  was  given  to  the  defendant  to  take  it  off  the  fite 
for  the  purpose  of  rectifying  the  omission,  upon  condition,  however,  of  his 
reswearing  it  immediately ;  (g)  and  in  general  the  Court  will  not  permit  such 
amendments  as  those  above-mentioned,  without  making  it  part  of  the  order 
that  the  answer  shall  be  resworn^  or,  in  case  of  a  peer,  again  attested  upon 
honour,  {h) 

The  Court  has  also  permitted  an  answer  to  be  amended  by  adding  the  name 
of  the  counsel  who  signed  the  same  to  the  record,  (t) 


SECTION  VIL 

Of  Taking  Answers  off  the  File. 

If  any  irregularity  has  occurred  either  in  the  frame  or  form  of  an  answer,  or 
in  the  taking  or  filing  of  it,  the  plaintiff  may  take  advantage  of  such  irregu- 
larity by  moving  to  take  the  answer  off  the  file.     Instances  in  which  such 

(z)  Curling  ▼.  Marquis  of  Townsbenc],  ubi  supra  /  Jackson  ▼.  Parish,  1  Sim.  505. 
(a)  Macdougal  ▼.  Furrier,  4  Russ.  486.        (6)   I  Mad.  269. 

(c)  Peacock  t.  Duke  of  Bedford,  1  V.  &  B.  186 ;  Woodger  ▼.  Crnmpton,  1  Fowl  Ex. 
Pr.  379 ;  Llojd  ▼.  Mytton,  ib.;  Keen  ▼.  Stanley,  ib. 

Wright  ▼.  Campbell,  ib.  (e)  Bryan  ▼.  Truman,  ib. 

')  Eliis  ▼.  Saul,  I  Anst  333.     Vide  Jesus  College  ▼.  Gibbs,  I  Tounge  St  Coll.  163. 
(£>)  Lord  Moncaster  ▼.  Braithwaite,  1  Tounge,  382;  Browning  ▼.  Sloman,  6  Law  J. 
.  8.  48.  Ex. 

(A)  Peacock  t.  Duke  of  Bedfofd,  ubi  supra. 
(t)  Harrison  ▼.  Delmont^  1  Pri.  108 ;  Whitehead  t.  Cunliffe,  2  Yoonge  dt  CoU.  3. 
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motions  may  be  made  have  been  before  pointed  out  (a)  All,  therefore,  that 
need  now  be  suggested  on  this  part  of  the  subject  is,  that  if  the  plaintiflT  intends 
to  apply  to  the  Court  to  take  an  answer  off  the  file  for  irregularity,  he  should 
do  so  before  he  accepts  the  answer,  otherwise  he  will  have  waived  his  right  to 
make  the  ^application  ;  unless  in  the  case  of  an  irregularity  in  the  r-  «„ . .  -^ 
Jurats  or  of  an  omission  of  the  oath  or  attestation  of  honour  of  ^  -^ 

the  defendant,  without  an  order  to  warrant  such  omission,  in  which  cases,  as 
'we  have  seen,  jlhere  can  be  no  waiver  of  the  irregularity,  (c) 

The  Court  has  sometimes  also,  as  has  been  stated  in  the  last  section,  allowed 
an  answer  to  be  taken  off  the  file  on  application  on  the  part  of  a  defendant,  for 
the  purpose  of  enabling  him  to  correct  a  mistake  in  its  form }  but  it  does  so 
only,  as  we  have  seen,  upon  the  condition  that  the  defendant  shall,  immediately 
upon  the  correction  being  made,  reswear  it ;  and  it  will  never  make  such  an 
order  where  the  plaintiff  can  be  at  all  prejudiced  by  iL 

With  respect  to  the  question  whether,  if  an  answer  is  evidently  evasive  upon 
the  face  of  it,  as  where  it  merely  states  an  immaterial  fact,  and  denies  combi- 
nation, &c.,  the  Court  will  entertain  a  motion  to  take  it  off  the  file,  or  leave 
the  plaintiff  to  his  remedy  by  exceptions,  it  does  not  appear  to  be  very  clearly 
settled.  It  has  been  before  stated,  that  where  a  defendant  does  not  put  in  a 
demurrer  within  the  twelve  days  limited  for  that  purpose  by  the  rules  of  the 
Court,  the  mere  denial  of  the  combination  usually  charged  in  the  bill  will  not 
be  a  sufiicient  compliance  with  the  10th  order  of  the  2l8t  of  December,  1833, 
which  precludes  a  defendant,  after  that  time,  from  demurring  alone ;  and  that 
the  Court  will,  in  such  cases,  order  the  demurrer  and  answer  to  be  taken  off 
the  file  as  evasive,  {d)  It  has  also  been  stated,  on  the  authority  of  Tomkin  v. 
Ltthbridgt^  (e)  that  if  the  denial  of  combination  be  accompanied  by  an  answer 
to  one  fact  only,  it  will  he  a  sufiicient  compliance  with  the  terms  of  the  order  i 
but  it  does  not  very  distinctly  appear,  whether,  in  the  case  of  a  mere  answer 
unaccompanied  by  a  demurrer,  such  an  answer  will  be  considered  as  so  far 
evasive  as  to  cause  the  Court  to  remove  it  from  its  records.  Tomkin  v.  Leth- 
bridge  was. a  case  where  the  answer  was  of  this  description ;  but  Lord  Eldon, 
it  is  to  be  observed,  made  no  order  upon  it,  *and  although  he  inti-  p  *^as  1 
mated  his  intention,  if  such  a  thing  should  happen  again,  to  make  *-  -^ 

a  general  order  to  prevent  it  in  future,  to  the  effect  that  whenever  it  can  be 
shewn  that  an  answer  is  a  mere  delusion,  it  should  be  understood  to  be  the 
practice  to  take  it  off  the  file,  yet  no  such  general  order  was  ever  made ;  and 
in  Marsh  v.  Hunter ^^  (/)  Sir  John  Leach,  V.  C,  held,  that  as  no  such  order 
was  made,  the  Lord  Chancellor's  opinion  admitted  that  an  application  to  take 
an  answer  off  the  file,  upon  the  ground  above  stated,  was  not  warranted  by  the 
existing  practice. 

It  is  to  be  remarked,  that,  in  a  note  to  the  last  case,  the  learned  reporter 
appears  to  intimate,  that  in  Smith  v.  Serle^{g)  Lord  Eldon  had  acted  upon  a 
eootrary  view  of  the  practice  from  that  which  he  took  in  Tomkin  v.  Leth- 
bridge  ;  it  will  be  seen,  however,  upon  reference  to  the  two  cases,  that  th^ 
were  totally  distinct.  In  Tomkin  v.  Lethbridge^  the  defendant  had  answernl 
one  fact,  besides  the  denial  of  combination ;  but  in  Smith  v.  Serle^  it  did  not 
appear  that  he  had  gone  even  to  that  extent ;  the  gronnd  of  the  application  in 
£Mt  was,  that  the  defendant  had  not  answered  any  part  of  the  amended  bill,  but 
had  pot  in,  by  way  of  answer  to  the  amended  bill,  a  mere  transcript  of  his 


(a)  Ante,  pp.  366,  367»  366.  (e)  Ante,  p.  380, 

(tf)  Itiid.  p.  80. 

(€)  9  Vea.  179  ;vu/ee<iM  Baker  V.  MeUiah,  11  Vet.  78. 
(/)  8  Map.  487.  Ig)  U  Vs*  416. 
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answer  to  the  original  bill.  The  same  observation  is  applicable  to  CUasaingion 
V.  Thwaite89{h)  which  has  been  before  referred  to,  for  there,  in  feet,  althongk 
the  document  in  question  was  entitled  ^'an  answer  and  disclaimer/'  it  did  not 
contain  any  answer  at  all  to  any  part  of  the  bill ;  so  that,  in  fact,  it  was  liable 
to  be  removed  from  the  file,  for  irregularity  because  it  was  not  entided  a  *^  dis- 
claimer" only. 

Upon  the  whole,  the  practice  of  the  Court,  as  laid  down  in  the  foregoing 
cases,  appears  to  be,  that  although  the  Court  will  remove  from  the  file  any  docu- 
ment which  purports  to  be  an  answer,  but  which  is  not  so  in  reality,  yet,  if 
any  part  of  such  document  does  entitle  it  to  fill  the  character  which  it  assomes, 
although  it  is  an  answer  only  to  one  fact,  the  Court  will  not  take  upon  itself  to 
decide  whether  it  is  evasive  or  not,  but  will  leave  the  plaintiff,  to  except  to  it 
for  insufficiency.  # 

r  *Rd,fK  ~\  *^^  '^  ^^  ^^  observed  also,  that  even  in  those  cases  in  which  the 
I-  -'  Court  would  take  the  document  off  the  file,  it  will  not  entertain  an 

application  for  that  purpose  aAer  the  plaintiff  has  delivered  exceptions  to  it,  for 
insufficiency,  (t) 


SECnON  VIIL 
From  what  Time  to  he  deemed  sufficient. 

We  have  before  seen,  that,  by  the  fourth  order  of  April,  1828,  a  plaintiC 
after  an  answer  to  an  original  bill  has  been  filed,  (whether  it  be  filed  in  term 
time  or  vacation,)  is  allowed  two  months  to  deliver  his  exceptions,  to  which  is 
added,  by  the  s^me  order,  that,  if  the  exceptions  be  not  delivered  within  the 
two  months,  the  answer  shall  from  thenceforth  be  deemed  8ufficient.(a) 

Where  exceptions  are  delivered,  the  plaintiff  has,  after  the  expiration  of  eight 
days  from  the  delivery  of  them,  six  days  more  to  procure  an  order  to  ider 
them ;  and  if  he  does  not  procure  and  Berve  such  order  within  that  time,  the 
answer  is  thenceforth  to  be  deemed  sufficient.  (6) 

If  the  defendant  submits  to  answer  without  a  report  from  the  Master,  the  an- 
swer is  to  be  deemed  ineuffident  from  the  date  of  such  submission,  (c) 

So  where  an  order  of  reference  has  been  procured,  unless  the  plaintiff  shall 
procure  the  Master^s  report  within  a  fortnight  from  the  date  of  such  order,  or  sach 
further  time  as  the  Master  shall,  within  the  fortnight,  certify  to  be  neoessuy, 
in  order  to  enable  him  to  make  a  satisfactory  report,  the  ai^swer  shall  be  deemed 
sufficient  from  the  time  when  such  a  report  ought  to  have  been  made.((Q 
r  *347  1  *^^'  VL^n  a  reference  for  insufficiency,  the  answer  shall  be  oer- 
1-  -'  tified  to  be  sufficient,  it  shall  be  deemed  so  from  the  date  of  the 

Master^s  report  (e) 

If  the  defendant  submits  to  exceptions,  or  upon  a  reference  the  answer  is 
reported  insufficient,  and  the  defendant  puts  in  a  second  or  third  answer,  the 
answer  will  be  deemed  sufficient  at  the  end  of  three  weeks  from  the  filing  of  it, 
unless  the  plaintiff  in  the  meantime  refers  it  for  insufficiency  upon  tlie  old  ex- 
ceptions. (/) 


(A)  2  Ru88.  458 ;  anie^  p.  234. 

(a)  Ante^  p.  308. 

(c)  Ante^  813. 

(0  Ord.  1888,  EC. 


(i)  GlaBsington  v.  Thwaites,  uhi  aupre. 
(b)  Ibid.  p.  312;  Ord.  1828,  V. 
{d)  Ibid.  p.  316 ;  Ord.  1828,  XIT. 


(/)  Ord.  1881,  VI. 
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If,  upon  a  reference  of  exceptions,  the  Master  reportis  an  answer  insufficient, 
and  the  defendant  excepts  to  the  report,  and  his  exceptions  are  allowed,  the 
answer  is  to  be  deemed  sufficient  from  the  date  of  the  Master's  report,  (g) 

It  is  to  be  observed,  that,  by  the  19th  order,  (A)  the  time  which  occurs  between 
the  last  seal  ailer  Trinity  Term  and  the  first  seal  before  Michaelmas  Term,  and 
the  last  seal  after  Michaelmas  Term  and  the  first  seal  before  Hilary  Term,  shall 
not  be  reckoned  in  the  computation  of  timo  which  is  allowed  to  a  parly  for 
amending  a  bill  for  filing,  delivering,  or  referring  exceptions  to  any  answer,  or 
for  obtaining  the  Master's  report  upon  such  exceptions ;  therefore,  in  computing 
the  time  within  which  an  answer  is  to  be  deemed  sufficient,  those  periods  are 
not  to  be  reckoned.  Upon  this  ground,  where  an  application  was  made  to  dis- 
miss a  bill  for  want  of  prosecution,  at  the  expiration  of  four  lunar  months  from 
the  filing  of  the  answer,  the  Vice  Chancellor  held  the  application  to  be  prema- 
ture, because  the  interval  between  the  last  seal  afler  Michaelmas  Term  and  the 
first  seal  before  Hilary  Term  had  not  been  excluded  from  the  computation,  (t) 
It  is  to  be  remarked,  however,  that  is  is  only  in  computing  the  time  within  whicn 
the  answer  is  to  be  deemed  sufficient,  that  these  periods  are  to  be  excluded ;  if 
they  occur  in  the  interval  which  elapses  after  the  time  when  the  answer  is  to  be 
deemed  sufficient,  and  the  motion  to  dismiss,  they  are  to  be  included  in  the 
reckoning,  (k) 

*It  is  also  to  be  observed,  that,  if  there  be  no  seal  before  either  p  ^^aq  -% 
of  the  terms  above  mentioned,  the  first  day  of  term  is  to  be  con-  ^  -^ 

sidered  as  the  *  first  seal,'  and  the  computation  made  accordingly  even  thou^ 
the  Court  may  have  sat  upon  other  business  before  the  term.  (/) 

It  seems,  likewise,  that  in  all  calculations  of  time  under  the  new  orders,  the 
period  of  calculation  is  to  commence  on  the  day  after  the  day  in  which,  by  the 
terms  of  the  order,  the  act  from  which  the  calculation  is  to  be  computed  is  per- 
formed, and  that  it  is  not  to  expire  till  the  end  of  the  last  day  of  the  computed 
time,  and  that  if  such  last  day  should  happen  to  be  Sunday,  the  whole  of  the 
next  day  is  to  be  included,  (m) 


•CHAPTER  XVL  [     *840    ] 

or  THB  JOINDER  Or  SEVERAL  DErBNCBS. 

It  has  been  before  stated  that  all  or  any  of  the  several  modes  of  defenee 
before  enumerated  may  be  joined  in  a  defence  to  one  bill ;  (a)  thus  a  defendant 
may  demur  to  one  part  of  the  bill,  plead  to  another,  answer  to  another,  and 
disclaim  as  to  another.  (6)  A  defendant  may  also,  as  we  have  seen,  put  in 
separate  and  distinct  demurrers  to  separate  and  distinct  parts  of  the  same  bill.(c^ 
He  may  also  plead  difierent  matters  to  separate  parts  of  the  same  bill,  {a) 
When  this  species  of  defence  is  adopted,  the  same  rules  which  have  been 
before  laid  down  with  reference  to  each  mode  of  defence,  when  adopted  singly, 
most  be  observed  when  the  same  modes  of  defence  are  resorted  to  collectively. 


(g)  1  Smith's  Ch.  Pr.  387.  (&)  Ord.  1831. 

(i)  Attom«3r  General  ▼.  Jone%  5  Sim.  346.  (k)  Marriott  t.  Tarplej,  8  Sim.  18. 

(0  Angell  ▼.  Wewombe,  1  M.  &  C.  48.  (m)  Ibid. 

(a)  Ante,  p.  8.  (b)  Loxd  Red.  358. 

(e)  Anit^  p.  68.  (<0  ^^it,  p.  106. 
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Lord  Redesdale  lays  it  down,  that  ^^all  these  defences  roost  cleaiiy  refer  to 
separate  and  distinct  parts  of  the  bill :  for  a  defendant  cannot  plead  to  that  pat 
to  which  he  has  already  demurred,  neither  can  he  answer  to  any  part  to  which 
he  has  either  demurred  or  pleaded,  the  demurrer  demanding  the  judgment  of  the 
Court  whether  he  shall  make  any  answer,  and  the  plea  whether  he  shall  oiaiBe 
any  other  answer  than  what  is  contained  in  the  plea.  Nor  can  the  defendant, 
by  answer,  claim  what,  by  disclaimer,  he  has  declared  he  has  no  right  to.  A 
plea  or  answer  will  therefore  over-rule  a  demurrer,  and  an  answer  a  pies  ;  sod 
if  a  disclaimer  and  answer  are  inconsistent,  the  matter  will  be  taken  most 
strongly  against  the  defendant  upon  the  disclaimer.  **(e) 

In  addition  to  what  has  been  so  clearly  laid  down  by  Lord  Redesdale,  it  is  ts 
r  *^50  1  ^  remarked  that  where  a  defendant  adopts  this  mode  of  defence, 
L  -^  it  is  necessary,  according  to  the  rules  of  *the  Court,  not  only  tfast 

each  defence  should  in  words  be  applicable  to  the  distinct  part  of  the  bill  ts 
which  it  professes  to  apply,  but  that  it  should  be  so  in  substance;  and  that  if  a 
defence,  though  in  words  applicable  to  part  of  a  bill  only,  should  on  the  face  of 
it  be  applicable  to  the  whole  bill,  it  will  not  be  good,  and  cannot  stand  in  coa- 
junction  with  another  distinct  defence  which  is  applicable  and  applied  to  another 
distinct  part  of  the  bill :  (/)  and,  therefore,  where  a  defendant,  as  to  part  of  a 
bill,  put  in  a  plea  that  there  was  no  outstanding  term«  and  a  demurrer  as  to  the 
rest  on  the  ground  that  the  plaintiff  had  no  tide,  the  Master  of  the  Rolls  (Lcml 
Langdaie,)  although  he  held  the  plea  to  be  good,  was  of  opinion  that  the  demur- 
rer, being  applicable  to  the  whole  bill,  and  consequently  to  that  part  of  it  wfaidi 
was  covered  by  the  plea,  was  bad.  (g) 

Great  cantion,  it  is  obvious,  must  oe  necessary  in  framing  a  defence  of  this 
nature,  to  separate  the  part  of  the  bill  to  be  affected  by  each,  from  the  parts  to 
be  covered  by  the  others,  in  a  clear  and  distinct  manner,  so  as  to  leave  no  pos- 
sibility of  doubt  in  the  mind  of  the  Court  as  to  ihe  portion  of  the  bill  to  whidi 
each  defence  is  applicable.  The  rules  for  effecting  this  object  have  before  been 
so  fully  pointed  out,  in  treating  of  partial  demurrers  (A)  and  pleas,  (t)  that  it 
will  be  unnecessary  to  repeat  them  in  this  place. 

It  is  to  be  observed  that  when  a  demurrer  is  to  part  only  of  the  bill,  and  is 
accompanied  by  an  answer  or  other  defence  to  the  remainder,  it  should  be 
entided  ^^  The  demurrer  of  A.  B.  ^c,^  to  part  of  the  bill  of  complaint  ^  C 
2>.,  and  the  answer^  ^c,  of  the  said  A,  If.  to  tne  remainder  of  the  und  M 
of  complaint.  **  {k\  The  same  rule  is  applicable  to  cases  where  the  defence  ii 
partly  by  plea  ana  partly  by  answer,  except  in  those  cases  where  the  answer  is 
in  support  of  the  plea;  in  such  cases,  the  plea  and  answer  form  but  one  defence, 
and  the  title  is  properly  a  ^^Plea  and  Answer." (I) 

r  *85l  1  *^  demurrer, Am)u pled  with  a  plea  and  answer,  or  either  of  thoK 
^  -^  defences,  may  be  put  in  after  the  twelve  days  allowed  for  demur- 

ring alone  have  expired,  (m)  It  may  also  be  taken  under  a  commission  to  lake 
a  plea,  answer,  and  demurrer,  but  not  under  a  commission  to  take  an  answer 
only,  (n) 

Where  a  defence  of  this  nature  has  been  put  in,  the  first  thing  is  to  dispose 
of  the  demurrer,  and  also  of  the  plea,  if  there  is  one,  (unless  it  is  iniended  ts 
admit  that  it  is  a  valid  defence,  if  true,)  and  for  this  purpose  the  demurrer  and 

(e)  Loxd  JM.  268.  (/)  Crouch  v.  Hiekin,  1  Keee,  385. 

(g)  Ibid.     His  LonUbiis  howerer,  allowed  a  demurrer  ore  tenut  for  want  of  eqiibtf  !• 
Uiat  part  of  the  bill  which  was  nd  covered  by  the  plea;  anle^  p.  74. 
(A)  Ante,  p.  75.  (<)  Dad.  906. 

(At)  Tomlinioa  ▼.  8wmn0rton»  1  Keen,  9,  18. 

it)  Ante^  p.  305.  (m)  AnU,  p.  80. 

n)  TomUoBoav.  SwinnertoOyff&iittjNti. 
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plea  mast  be  eoteied  and  set  down  for  aigument  in  the  usual  way.  (o)  If,  how- 
erer,  there  should  be  any  impertinence  in  the  plea  or  answer,  care  should  be 
taken  to  have  it  expunged  before  it  is  set  down,  as  the  setting  down  a  plea  for 
amment  is,  as  we  have  seen,  a  waiver  of  the  impertinence ;  (/»)  but  the  plain* 
litt  must  be  careful  not  to  amend  his  bill,  or  except  to  the  answer  for  insuffi- 
eioicy,  before  the  demurrer  and  plea  have  been  disposed  of,  otherwise  they  will 
be  over-ruled,  (q) 

If,  upon  the  anniment,  the  demurrer  and  plea  are,  or  either  of  them  are,  over- 
mled,  the  plaintiff  may  deliver  exceptions  for  insufficiency,  extending  not  only 
to  the  answer  but  to  the  parts  of  the  bill  which  were  intended  to  be  covered  by 
the  demurrer  and  pleai  but  if  the  demurrer  and  plea,  or  either  of  them,  are 
•llowed,  the  exceptions  must  not  extend  to  the  parts  of  the  bill  covered  by 
them,  (r)  The  proper  course  to  be  pursued,  where  a  partial  demurrer  has  been 
■Uowed  to  a  bill,  appears  to  be,  to  amend  the  bill,  either  by  striking  out  the  part 
demnned  to,  or  by  making  sudi  alteration  in  the  bill  as  will  obviate  the  ground 
of  demurrer.  Thus,  after  a  partial  demurrer  has  been  allowed,  are  teruM,  for 
want  of  parties,  the  bill  may  be  amended  by  adding  the  necessary  parties,  or 
stating  them  to  be  out  of  the  jurisdiction  of  the  Court;  and  it  seems  that  edch 
ao  amendment  will  not  preclude  the  plaintiff  from  excepting  to  the  answer  as  to 
those  parts  of  the  bill  which  are  not  covered  by  the  demurrer,  (a) 

*It  is  to  be  recollected,  that,  after  a  {rfea  has  been  allowed,  no  p  ^^.^  -i 
amendment  of  die  bill  can  be  made  without  leave  of  the  Court  ;^  J 

and  that,  in  applying  for  such  leave,  the  plaintiff  must  specify  the  amendments 
he  iDtends  to  make,  (ti)  After  the  allowance  oi  the  plea,  the  plaintiff  must 
leply  to  the  plea  as  well  as  to  the  answer^  and  proceed  with  the  case  in  the 
uraal  manner. 


♦CHAPTER  XVIL  [    •363  ] 

OP  MOTIONS  TO  Dismss. 


Sect.  I.— On  the  Pari  of  PUdniiff. 

AocosDDfo  to  the  present  practice  of  the  Court,  a  plaintiff  has  two  lunar 
BRmthe  from  the  time,  when  (according  to  the  rules  laid  down  in  the  hist  section 
of  the  15th  chapter,)  (a)  an  answer  is  to  be  deemed  sufficient,  to  consider  what 
his  foture  course  of  proceeding  in  the  cause  shall  be.  (6J 

During  that  time,  he  may  either  amend  his  bill,  or  nle  a  replication  $  or  he 
aiiay  set  the  cause  down  for  hearing  upon  bill  and  answer ;  or  else  he  may,  if^ 
upon  due  consideration,  he  conceives  that  he  shall  not  be  able  effectually  to 
prooeeute  the  cause,  apply  to  the  Court,  by  motion,  to  dismiss  his  own  bill, 
either  as  against  all  the  defendants,  or  against  such  of  them  as  he  thinks  he  can 
fiepense  with,  with  costs.     This  he  may  do  as  a  matter  of  course,  (c) 


M  Ante^  pp.  88,  S18.  (p)  Ibid.  p.  319. 

(a)  Ibid.  p.  810.  (r)  Ante^  p.  308. 

(t)  Taylor  V.  Bmlky,  6  Law  J.  N.  8.  888 ;  Fottw  ▼.  Fiihw,  4  Law  J.  N.  8.  837. 

Ctt)  Jmie^  V.  1,  p.  686.  (a)  AfUe^  p.  846. 

a)  Old.  1881,  XVI.  (e)  Dixon  ▼.  Paring  1  Yos.  J.  408. 
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It  seemsy  aboat  two  hundred  years  sinee^  U>  have  been  the  privilege  of  die 
plaintiflf  to  dismiBS  hie  bill,  when  the  defendant  had  answered,  upon  peymentof 
90«.  costs ;  but  that  rule  appears  tu  have  been  altered  even  before  the  Statute  of 
Anne,  (d)  By  that  statute,  (e)  it  is  enacted,  that,  upon  the  phmtiff^M  dump- 
ing hiB  own  biU^  or  the  dtfendarWs  dismissing  the  same  for  tnani  of  prose- 
cution^ the  pUnnfiff  in  such  suit  shall  pay  to  the  defendant  or  dtfenaanis  kk 
r  »354  T  orthetrfufl  costs^  to  be  taxed* by  the  *  Master.  The  Courti  there- 
I-  ^  fore,  will,  in  no  case,  after  appearance,  make  an  order  to  dismisBa 

bill,  on  the  plaintiflTs  application,  without  costs,  unless  upon  the  defendam^ 
consent  actually  given  in  Court,  (/)  even  though  the  ground  of  the  applieaiioi 
be,  that,  upon  the  hearing  of  the  cause,  the  Court  would  have  ordered  it  to  be 
so  disniissed,  and  the  defendant,  although  served  with  notice,  does  not  appear 
to  oppose  the  motion,  {g)  And  so  strictly  does  the  Court  adhere  to  this  ndsi 
that,  in  Fiddle  v.  Evans^  {K)  where  a  written  agreement  had  been  entered  inli 
between  the  plaintiff'  and  ine  defendants  to  settle  the  suit,  part  of  which  agree- 
ment was,  that  the  plaintiff's  bill  should  be  dismissed  without  costs ;  the  I^ndi 
Commissioners  refused  to  make  a  positive  order  for  such  dismissal  without  the 
express  consent  of  the  defendants  given  in  Court,  and  would  not  be  satisM 
witli  an  affidavit  of  their  having  been  served  with  notice  of  the  motion :  they 
gave  the  plaintiff,  however,  an  order  to  dismiss  without  costs,  uniess  emm 
should  be  shewn,  (t)  But,  notwithstanding  the  statute  above  referred  to,  a  pJaia- 
tiff,  where  he  has  been  admitted  to  sue  in  formd  pauperis^  may  move  to  die- 
miss  his  bill  without  costs,  except  in  cases  in  which  his  admission  in  formi 
pauperis  has  taken  place  subsequently  to  the  filing  of  the  bill,  {k)  And  when 
a  defendant,  by  his  own  act,  has  rendered  it  impossible  for  the  plaintiff  to  attaii 
the  object  of  his  suit)  e,  g.,  by  surrendering  a  lease,  to  obtain  an  asaignmeal 
of  which  is  the  object  of  the  suit,  and  absconds ;  the  Court  will  perroit  the  bfl 
to  be  dismissed  without  costs.  (/)  This^  however,  is  an  exception  u>  the  geoe- 
lal  rule  above  laid  down. 

The  conrsi  of  proceeding  to  obtain  the  dismissal  of  the  suit  by  a  plaiolif 
who  disavows  the  suit,  has  been  before  pointed  out.  (m)  It  seems,  however, 
that,  even  when  the  suit  is  not  disavowed,  one  co-plaintiff  may  diamias  a  bil 
r  *a^f%  1  ^'^^  costs,  as  *far  as  concerns  himself  $  and  it  is  said  that  he  may 
I-  ^ -J  do  so  on  motion  of  course,  {n)    But  this  does  not  appear  to  be  in 

conformity  with  the  modem  practice;  for,  in  Holkirk  v.  Holkirk^o)  it  is  stated, 
'that  counsel  appeared,  and  that  the  Court  refused  to  make  an  order  for  aoek 
dismissal,  unless  upon  terms  framed  so  as  to  protect  the  other  plainttfla  in  the 
suit  from  injury. 

With  respect  to  what  will  be  considered  such  an  injury  to  the  other  frfaintiA 
as  will  prevent  the  Court  from  dismissing  the  bill  on  the  application  of  one 
plaintiff,  it  is  to  be  observed,  that  the  mere  circumstance  that  the  rights  of  lie 
plaintiff  applying  to  be  dismissed  are  concurrent  with  those  of  the  plaintiffs 
remain,  will  not  be  a  sufficient  reason  for  refusing  the  motion,  since  any 


(i)  Anon.  1  Vem.  116—834;  Newriiam  t.  Grey,  2  Atk.  288;  Prac  Beg.  148; 
Beames  on  Goita,  228. 

gl  4  Ann.  c.  16,  s.  23.  (/)  Dixon  ▼.  Parks,  %dii  supra, 

)  Anon.  I  Vet.  J.  140.  Oi)  1  Cox.  27;  1  Bro.  C.  C.  207,  8.  & 

(t)  In  a  recent  case,  the  Vice  Chancellor  Tefosed  to  dismiss  a  bill  witbout  casls^  tm  a 
motion  made  by  the  defendant  pnrsuant  to  an  agreement,  unless  upon  the  conaeat  of  Iks 
plaintiff's  coansel  given  in  Court     Ex  relatione  of  E.  D.  Colville,  Registrar. 

[k)  Ante,  Tol  1,  p.  46. 

7)  Kno}(  T.  Brown,  2  Bro.  C.  C.  186;  1  Cox.  869,  8.  C. 

;m)  Ante,  yoI.  1,  p.  404. 

n)  Badiew  ▼.  Needham,  Plac  Beg.  179;  Langdale  ▼.  Iiangdak,  18  Tea.  1C7. 

lo)  4  Mad.  61. 
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rhieh  his  withdrawal  may  make  in  the  record  may  be  rapplled  by  making  him 
.  defendant  by  amendmenu  The  objection  in  tiolkirk  v.  Hflkirk  (p)  aroaa 
lom  the  circumstance  that  one  of  the  plainiiflb  applying  to  be  dismissed  was 
eBident  in  Prance,  which  might  have  been  difficult  of  proof,  and  the  Court, 
herefore,  refused  to  make  the  onler*  unless  the  plaintiff,  who  was  applying  to 
iismiss,  would  undertake  to  put  in  his  answer  lo  the  hill,  when  amended,  within 
;  fortnight  after  filing  the  amended  bill,  and  also  unless  the  defendant  already  on 
he  record  would  undertake  not  to  object,  at  the  hearing,  that  it  was  not  preyed 
hat  the  other  plaintiff  was  out  of  the  jurisdiction. 

A  plaintiff  may  move  to  dismiss  his  own  bill,  with  costs,  as  a  matter  of  C9ur8e« 
li  any  time  before  the  decree;  it  is  said,  that,  after  witnesses  have  been  ex* 
oiined,  it  is  not  to  be  prayed,  except  it  be  upon  special  cause;  {q)  but  thii9 
kwe  not  appear  to  be  the  present  nile  of  practice,  (r)  After  a  decree,  however, 
he  Court  will  not  suffer  a  plaintiff  to  dismiss  his  own  bill,  unless  upon  con- 
ent;  (s)  for  all  parties  are  interested  in  a  decioe,  and  any  party  may  take  sack 
i0pe  as  he  may  be  advised  to  have  the  effect  of  it.  (/) 

*It  is  to  be  nevertheless  observed,  that  if,  upon  the  hearing  of  the  p  ^55  *i 
laiiee,  the  Court  has  merely  directed  an  issue*  the  plaintiff  may,  ^  -^ 

lefore  trial  of  the  issue,  obtain  an  order  to  dismiss  the  bill  with  costs ;  because 
he  directing  of  an  issue  is  only  to  satisfy  the  conscience  of  the  Court  prefatory 
t>  its  giving  judgment.  («)  If,  however,  the  issue  has  been  tried,  and  deter- 
Bined  in  favour  of  the  defendant,  the  plaintiff  cannot  move  in  dismiss,  because 
he  defendant  may  have  it  set  down  on  the  equity  reserved,  in  order  to  obtain  a 
MToai  dismissal  of  the  bill,  so  as  to  enrol  it  as  a  final  judgment,  and  thereby 
it  pleadable,  (x) 
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On  the  Part  of  the  Dtfendmt. 

b  the  plaintiff  does  not  dismiss  his  bill  himself,  or  take  any  step  in  the  cause, 
Inrifig  the  period  above  stated  to  be  allowed  him  for  considering  his  future  pro- 
eedtngs.  the  defendant  will  be  in  a  situation  to  move  the  Court  that  the  btU 
nay  be  dismissed,  as  against  himself,  for  want  of  prosecution,  unless,  indeed, 
lie  answer  be  accompanied  by  a  demurrer  or  a  plea,  in  which  case,  a  defendant 
Minot,  as  we  have  seen,  obtain  an  order  to  dismiss  till  the  demurrer  or  plea  has 
oen  disposed  of,  any  more  than  he  can  where  a  demurrer  (a)  or  a  plea  (b)  has 
leen  put  in  unaccompanied  by  an  answer. 

Aeoording  to  the  old  practice  of  the  Court,  aAer  the  defendant  had  fully 
Aswered  the  bill,  although  the  plaintiff  should  take  no  step  in  the  cause,  the 
lefendant  was  not  entided  to  call  for  a  dismissal  of  the  plaintiflTs  bill  for  want 
£  prosecution,  until  the  expiration  of  three  clear  terms  after  the  filing  of  the 
newer;  but,  by  the  10th  of  Lord  Lyndhurst's  Orders,  as  amended  in  1831,  it 


(/»)  Vfnmspra.  Cq)  Prse.  R«g.  170. 

(r)  Carrington  v.  Holly,  1  Dick.  SSI.  (•)  Guilbsrt  v.  HaWies,  1  Cha.  Ga.  40. 

(I)  Carringtoo  v.  Holly,  Mbi  $upra.  {»)  Carringtonv.  HoUy»  1  IHck.  881. 

(dP)  Ibia.  (a)  Ante,  p.  86. 

(6)  AtiUt  p.  8S1. 


no  or  xonoits  to  Dumum. 

is  directed,  that,  where  the  answer  of  a  defendant  is  to  be  deemed  saffieieni, 
whether  it  be  in  term  time  or  in  vacation,  if  the  plaintiiT  or  phiintiflb  shall  sol 
r  *357  1  P^^^'^'^^  ^  ^^  cause,  the  defendant  shall  be  at  liberty,  after  tkt 
L  -I  *expiraii(m  of  two  months^  to  move,  ttpon  fwtiee^  that  the  bffl  be 

dismissed,  with  costs,  for  want  of  prosecution ;  and  that  the  bill  ehall  aoooid- 
ingly  be  dismissed,  with  costs,  unless  the  plaintiff  or  plaintiffs  shall  do 
acts  specified  in  the  order,  and  which  will  be  presently  noticed. 

It  is  to  be  noticed,  that  the  months  mentioned  in  the  order  are  held  to 
bmar  months,  and  that  the  19th  orde^  which  has  been  before  quoted,  does  not 
appl^  to  cases  of  this  description ;  so  that  the  intervention  of  the  Trinity  or 
Michaelmas  vacation  will  not  postpone  the  time  for  making  the  motion,  when 
such  vacations  occur  trfter  the  time  when  the  answer  is  to  be  deemed  sofficieiit(c) 

The  attention  of  the  practitioner  has  been  before  called  to  the  inconTeoieBes 
which  resulted  from  the  clashing  of  the  16th  order  wiUi  the  13th  and  IM 
orders,  and  to  the  remedy  provided  for  it  by  the  20th  of  Lord  Brooghan^ 
Orders,  ((f)  by  which  it  is  ordered,  *^  that  a  defendant  shall  not  be  at  liberty  Is 
serve  a  notice  of  motion  to  dismiss  a  bill  for  want  of  prosecution,  untO  after  the 
time  limited  by  the  rules  of  the  Court  within  which  a  plamtiff  may  obtain  aa 
order  to  amend  as  to  such  defendant  shall  have  expired,  "(e) 

In  order,  therefore,  to  fix  the  precise  time  when  a  notice  of  motion  to  dis- 
miss a  bill  for  want  of  prosecution  may  be  served,  it  is  necessary  to  aacertua 
whether  the  cause  is  in  such  a  situation  that  it  is  no  longer  open  to  the  plaianf 
to  obtain  an  order  to  amend  the  bill  as  against  the  defendant  on  whose  beUf 
the  notice  is  to  be  given.  For  this  purpose,  it  will  be  requisite  to  recor  to  ihs 
13th  of  Lord  Lyndhurst's  Orders,  the  effect  of  which  has  been  before  diacosesd 
at  some  length*  (/) 

By  that  order,  we  find  that  the  pluntiff  is  entitled,  after  answer  filed,  to 
obtain,  as  of  course,  one  order  for  leave  to  amend  his  bill,  Ac,  provided  the 
same  be  obtained  within  six  weeks  after  the  answer,  if  there  be  only  one,  is  to 
r  *S68  1  ^  deemed  sufficient ;  (g)  consequendy,  a  defendant  cannot  give 
L  J  *notice  of  a  motion  to  dismiss  for  want  of  prosecution,  tOl  the  ex* 

piration  of  six  weeks  after  the  time  when  his  answer  is  to  be  deemed  aoffideat 

It  is  to  be  observed,  that  the  13th  order  allows  the  plaintiff  time  to  obtaia 
leave  to  amend,  not  only  till  six  weeks  have  elapsed  from  the  time  of  a  defend- 
ant's own  answer  being  deemed  sufficient,  but  finom  the  time  when  the  anavsr 
of  the  last  of  the  defendants  shall  be  deemed  sufficient.  This,  however,  deei 
not  extend  to  motions  to  dismiss  $  and,  before  the  26th  of  Lord  Broaghaai's 
Orders  was  ]Homulgated,  it  was  held  by  Sir  L.  Shadwell,  V.  C,  in  aevenl 
cases,  that  a  defendant  was  entitled  to  move  to  dismiss,  for  want  of  proaecaiieai 
as  soon  as  he  could  bring  his  own  case  within  the  16th  order,  notwithstaadpg 
the  time  limited  by  the  18th  order,  from  which  the  answers  of  the  other  defimd- 
ants  are  to  be  considered  sufficient,  had  not  expired.  (A)  And  m  GtMihf  v.  Fen 
Bodicoate^{t)  which  was  decided  after  Ijord  Brougham's  Orders  had  been  pro- 
mulgated, his  honour  expressed  himself  as  retaining  the  same  opinion,  observ- 
iog,  that  the  26th  order  of  1833,  was  made  merely  to  prevent  a  motion  to 
dismiss  being  made  where  the  time  for  amending  had  not  expired  as  agauui  lie 
defendani  moving  to  dismisa. 


(e)  Ante^  p.  34.  (d)  Oid.  1888. 

(e)  Ante,  v.  1,  p.  540.  (/)  Ante  t.  1,  p.  686. 

(g)  The  19th  order  applies  to  ordera  to  amend ;  and,  therefore,  in  *««1<*«lat;ng  the 
allowed  for  obtaining  them,  the  vacations  after  Trinity  and  Michaelmas  Terms  are  to  be 
excluded. 

(A)  Vide  Swrnfen  v.  Swinfien,  3  Sim.  884.     (t)  5  Sun.  668. 
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For  information  as  to  the  effect  of  an  order  to  amend,  in  preventinff  the 
motioQ  to  diamtss  being  made,  the  reader  is  referred  to  a  former  part  of  this 
treatiae,  where  it  has  been  fully  discussed,  f ft) 

It  may,  however,  be  observed  in  this  place,  that  if,  upon  the  hearing  of  a 
cause,  it  is  ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  his  bill 
by  adding  parties,  in  pursuance  of  which  the  plaintiff  amends,  but  does  not  pro- 
ceed any  further,  the  defendant  may  move  specially  to  dismiss  the  bill  for  want 
of  prosecution,  and  is  not  bound  to  set  the  cause  down  again.  (/) 

And  it  seems,  that  if  the  order  allowing  the  cause  to  stand  over,  directs  that 
it  shall  stand  over  for  a  limited  time,  within  which  the  plaintiff  is  to  add  the 
necessary  parties,  in  default  *of  which  the  bill  is  to  be  dismissed  r-  ««.g  -« 
with  costs,  and  the  plaintiff  does  not  add  the  parties  within  the  l-  -1 

limited  time,  no  further  application  need  be  made  to  dismiss  the  bill,  as  it  ia 
already  out  of  Court  fm) 

It  is  to  be  remarkeo,  that  the  16th  order  prohibits  a  defendant  from  even  aerv 
ing  a  notice  of  motion  to  dismiss  before  the  time  for  amending  the  bill  has 
elapsed.  If,  therefore,  the  notice  be  served  before  that  time,  an  order  made 
upon  it  will  be  irregular,  although  the  motion  be  not  actually  made  before  the 
pioper  day.  (n)  And  it  may  be  stated  as  a  general  rule,  that  if  notice  of  motion 
10  dismiss  for  want  of  prooecution  be  given  for  too  early  a  day,  the  defect  is  not 
cored  by  the  motion  being  accidentally  postponed  to  a  day  when  it  might  have 
been  regularly  made,  (o) 

Although  the  Idth  onJer  of  1831  authorizes  a  defendant  to  move  to  dismiss 
the  plaintiff^s  bill,  for  want  of  prosecution,  at  the  expiration  of  two  months 
from  the  time  when  his  answer  is  to  be  deemed  sufficient;  the  defendant  is  not 
thereby  authorized  to  make  such  a  motion  pendinff  an  abatement  of  the  suit  by 
the  death,  marriage,  or  bankruptcy  of  a  plaintiff;  {p)  and  that,  in  reckoning  the 
time  when  such  application  ought  to  be  made,  after  revivor,  the  period  during 
which  the  suit  remained  abated  must  be  excluded  from  the  calculation. 

It  is  to  be  noticed,  however,  that,  in  Boddy  v.  Keni^  {q)  Lord  Eldon  held, 
that  an  order  to  dismiss,  obtained  pending  an  abatement  ot  the  suit  occasioned 
by  the  death  of  one  of  several  plaintiffs,  ouffht  not  to  be  treated  as  a  nullity  | 
aod  that,  therefore,  an  order  to  revive,  made  after  such  an  order  p  m^tify  i 
*had  been  pronounced,  was  irregular ;  and  that,  in  doing  so,  his  I-  -* 

Lonbhip  expressed  himself  as  entertaining  a  different  opinion  from  that  of  Lord 
Thnrtow  in  Sellers  v.  Dawson^  (r)  which  has  been  before  referred  to.  In  that 
case.  Lord  Thurlow  treated  an  order  to  dismiss  a  bill  for  want  of  prosecution, 
which  had  been  obtained  during  an  abatement  of  the  suit,  occasioned  by  the 
bankruptcy  of  a  sole  plaintiff,  as  a  nullity ;  and,  upon  that  ground,  refused  to 
make  any  order,  upon  a  motion  on  the  part  of  the  plaintiff,  to  discharge  it;  and, 
although  the  opinion  of  Lord  Thurlow  upoq  this  point  has  been  caU^  in  quea^ 


I 


[k)  AnU,  ▼.  1,  p.  541.  (/)  Mitchel  t.  Lowndes,  2  Cox.  15. 

[m)  Vide  Stevens  ▼.  Praed,  2  Cox.  374.  It  nowhere  appears  what  ^  coarse  of  pro- 
eeediiig  ought  to  be  where  a  plaintiff  obtains  an  order,  at  the  hearing,  for  the  cause  to  sluad 
om,  with  Kberty  for  him  to  amend  his  bill,  (hot  without  any  direction  aa  to  the  bill  bsing 
dJamissed  in  case  of  his  not  amending  within  the  time  specified  in  the  order,)  and  omits  to 
unend.  It  is  presumed,  howeyer,  that  the  defendant  ought  to  move  to  have  the  bill  di»- 
laiwed,  as  he  must  where  a  similar  order  has  been  made  upon  the  argument  of  a  demur  rer 
fiv  want  of  parties^  and  not  acted  upon. 

(n)  For  further  information  as  to  the  eflect  of  orders  to  amend,  upon  the  dianusaal  of  a 
biU  for  want  of  prosecution,  mde  antCf  t.  1,  p.  541. 

(o)  De  Geneve  v.  Hannam,  1  R.  ^  M.  494. 

ip)  Canham  v.  Vincent,  V.  C.  June  14,  1838,  8  Sim. 

(q)  I  Mer.  361. 

(r)  2  INck.  738;  2  Anst  458  (n.)  S.  C;  onie,  vol.  1,  p.  70. 
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tion  by  another  judge  of  soch  eminence  as  Lord  Eldon,  it  appears  to  the  aatlMir 
to  be  capaUe  of  being  sustained  upon  principle.  The  real  question  in  Sdkn 
T.  Dawton  («)  was,  whether  the  bankruptcy  of  a  sole  plaintiff  operated  as  a 
total  abatement  of  the  suit;  and  the  opinion  of  Lord  Thuriow  was,  that  it  did; 
and  that,  consequently,  an  order  obtained  during  such  an  abatement  was  a 
Dullitv,  and  ought  to  have  been  so  treated.  Now,  if  we  assume  the  docliiiis 
laid  down  by  I^rd  Thuriow,  that  the  bankruptcy  of  a  plaintiff  occasions  a  total 
abatement  of  the  suit,  to  be  correct,  it  is  very  difficult  to  say  what  other  comae 
eould  have  been  adopted  than  the  one  he  pursued.  It  so  happened,  that  in 
Seller*  v.  Dawson^  from  the  circumstance  of  the  abatement  having  oocnned  Ij 
the  bankruptcy  of  the  plaintiff,  the  plaintiff,  though  dviKier  mortuus  win 
regard  to  his  interest  in  the  suit,  was  still  personally  in  existence,  and  capable, 
if  be  had  thought  fit,  of  making  a  motion  to  dischaige  the  order.  Bat  let  m 
suppose,  that  the  abatement  had  occurred  by  the  death  of  a  sole  plaintiil^  and 
that  the  defendant,  either  in  ignorance  of  the  fact,  or  for  the  purpose  of  obtain- 
ing an  unfair  advantage,  had,  before  any  representative  had  been  constittited, 
moved  to  dismbs  the  biU  for  want  of  prosecution.  There  dearly  would  in  dot 
case  have  been  no  person  in  existence  who  could  have  opposed  the  motion,  no^ 
till  the  order  to  revive  had  been  obtained,  would  there  have  been  any  person 
before  the  Court  who  would  have  been  entitled  to  move  for  its  discharge.  It  is 
r  *M1  1  ^'^^*^^^  *therefore,  to  conceive  what  else  ooutd  have  l^en  done 
I-  -^  than  to  act  as  if  an  order  to  dismiss  had  not  been  obtained.     It  ii 

dear,  therefore,  that,  in  the  case  of  an  abatement  by  the  death  of  a  soie  plaia- 
tiff,  an  order  to  dismiss,  made  during  the  abatement,  can  only  be  a  noUit j ;  and 
that  the  rule  in  Bodily  v.  Kent^  (/)  which  says,  that  no  order  to  revive  can  be 
made  while  an  order  to  dismiss  remains  on  the  records  of  the  Court,  even  thoi^ 
such  an  order  was  obtained  irregularly  during  an  abatement,  will  not  apply.  It 
may,  however,  be  urged,  that,  in  Boddy  v.  JTan/,  the  abatement  had  occoned 
by  the  death  of  one  of  three  plaintiffs,  and  that,  in  that  case,  as  well  as  in  Sd' 
krs  V.  Dawson^  there  was  still  an  individual  before  the  Court  who  might  have 
moved  to  discharge  the  order  to  dismiss  before  the  order  to  revive  was  c^tained; 
but  it  is  submitted,  that,  in  principle,  no  distinction  is  recognizable  between  an 
abatement  occasioned  by  the  death  of  one  of  several  plaintiffs,  and  one  occa- 
sioned by  that  of  a  sole  plaintiff.  In  either  case  the  abatement  is  total,  and  llie 
cause  as  completely  out  of  Court  in  the  one  case  as  in  the  other  5  so  mneh  so 
that,  instead  of  reviving  the  original  suit,  the  continuing  plaintiffs  may,  if  tb^ 
please,  abandon  it  altogether,  and  file  a  new  bill.  It  is  besides  to  be  ree- 
lected, that,  in  the  ordinary  order  to  dismiss  a  bill  for  want  of  prosecntion,  llie 
dismissal  must  be  with  costs  to  be  paid  to  the  defendant  by  the  plaintiff;  that 
part  of  the  order,  therefore,  if  the  order  be  obtained  during  an  abatement,  whether 
occasioned  by  the  death  of  a  sole  plaintiff  or  one  of  several  plaintiffs,  must  neoes- 
aariiy  be,  in  effect,  a  nullity,  as  no  process  could  issue  upon  such  an  order,  and 
no  revivor  could  ever  make  that  part  of  the  order  effective.  Why,  then,  Should 
■och  an  order  be  considered  as  effective  as  to  the  dismbsal  of  the  suit,  when  it 
would  be  perfectly  inoperative  as  to  the  material  consequences  of  such  dtsmis- 
aal,  namely,  the  enabling  a  defendant  to  obtain  his  costs  from  the  plaintiff?  It 
is,  therefore,  as  the  author  conceives,  dear,  that,  in  principle  at  }«ist,  an  order 
to  dismiss,  pending  an  abatement,  whether  occasioned  by  the  death  of  a  sole 
plaintiff  or  of  one  of  several  plaintiffs,  would  be  a  nullity ;  and  the  same  prind- 
r  *aA2  1  P^^  vould  also,  he  conceives,  *apply  to  cases  where  the  suit  has 
l-  J  abated  by  the  bankruptcy  either  of  a  sole  plaintiff  or  of  one  of 

several  plaintiffs* 
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The  writer  has  felt  himself  boand  to  make  these  observations  for  the  purpose 
of  directing;  the  practitioner's  attention  to  the  difference  of  opinion  which  appa* 
ntly  exists  between  Lonl  Thurlow  and  Lord  Eldon  upon  the  point,  whe^er 

ordinary  order  to  dismiss  a  bill  for  want  of  prosecution,  pending  an  abate- 

nt  by  the  bankruptcy  of  the  plaintiff,  should  or  should  not  be  treated  as  a 
nullity  ?  and  to  the  reasons  which  have  led  him  to  prefer  the  opinion  of  the 
Ibrmer  of  those  eminent  judges. 

It  is  material  here  to  notice  a  fact  which  is  of  some  importance  to  the  practice 
of  the  Court,  namely,  that  no  difference  of  opinion  appears  to  exist  between 
ibe  noble  lords  before  quoted,  as  to  the  irregularity  of  an  order  to  dismiss  beinr 
made,  pending  the  bankruptcy,  whether  of  a  sole  plaintiff  or  of  one  of  several 
pUintiffs.  The  same  opinion  appears  also  to  have  been  entertained  by  Sir 
Thomas  Clarke,  M.  R.,  in  Holly*  Chapman}  (u)  and  in  French  v.  Barton,  (x) 
an  application  for  such  an  order  was  refused  by  Lord  Thurlow«  It  is  true,  in 
the  latter  case,  an  order  was  made,  but'it  was  not  the  order  asked  for,  bat 
another  order,  which  the  practice  of  the  Court  permits  a  defendant  to  obtain  in 
cases  where  the  suit  has  become  abated  by  the  bankruptcy  of  a  plaintiff,  namely^ 
an  order  that  the  bill  shall  be  dismissed  unless  the  plaintiff  or  his  assignees  file 
a  supplemental  bill,  for  the  purpose  of  bringing  the  assignees  before  &e  Court 
within  a  limited  time,  {y)  An  order  of  this  nature  differs  from  an  ordinary 
order  to  dismiss  a  bill  for  want  of  prosecution  in  many  particulars;  amongst 
olhen,  in  the  fact  that  it  must  be  made  upon  motion  of  which  notice  has  b^n 
given,  (z)  which,  before  the  16th  order  of  1831,  was  not  required  before  repli- 
cation, and  also  in  being  made  conditionally,  viz :  if  the  assignees  omit  to  filA 
a  supplemental  bill  within  a  limited  time,  and  without  costs,  (a)  'llie  principle 
upon  which  the  distincuon  between  this  order  *and  the  orainary  r-  ^^^^  n 
order  to  dismiss  for  want  of  prosecution  is  founded,  is  very  clearly  ^  -^ 

laid  down  by  Sir  John  Leach,  V.  C,  in  his  judgment  in  Sharp  v.  Huliet,  (6) 
*I(*  he  observes,  ^when  the  plaintiff  becomes  bankrupt,  it  was  permitted  to 
the  defendant  to  dismiss  his  bill  for  want  of  prosecution,  it  would  necessarily 
subject  the  banknipt  to  the  payment  of  costs  when  he  has  no  means,  which,  is 
against  the  general  rule  of  this  Court  as*to  bankrupts :  and  it  might  be  attended 
with  this  further  inconvenience,  that  the  bill  might  be  dismissed  without  the 
assignees  knowing  the  fact  that  such  a  bill  was  filed,  and  without  any  opportu- 
nity of  judging,  on  their  part,  whether  it  would  or  would  not  be  beneficial  to 
the  bankrupt*s  estate  that  the  suit  should  be  prosecuted.  An  order  that  the  bill 
should  be  dismissed  without  costs,  within  a  limited  time,  if  the  assignees  do 
aot  think  fit  to  file  a  supplemental  bill,  obviates  both  these  objections,  provided 
the  notice  of  motion  is  served  on  the  assignees.' 

But,  although  the  Court  will,  as  we  have  seen,  make  an  order  of  this  natairet 
in  cases  of  bankruptcy,  it  will  not  make  such  an  order  in  the  case  of  an  abate- 
ment occasioned  by  the  death  of  the  plaintiff,  {c)  And  even  in  bankroptey, 
the  eases  in  which  the  order  will  be  made  are,  it  seems,  confined  to  those  in 
which  the  bankrupt  is  the  sole  plaintiff;  it  will  not  interfere  in  the  %ame  roan- 
■er  where  he  is  one  of  several  plaintiffs.  This  was  held  to  be  the  role  by  the 
learned  judge  above  named,  in  Caddick  v.  Mas9on  ;  (^)  and  it  is  to  be  observed, 
that  in  Jldamson  v.  Hitiif  {e)  the  same  learned  judge  was  of  opinion,  that  the 
rule  which  allowed  such  motions  to  be  made  in  cases  of  the  bankruptcy  of  a  sole 

g)  1  Dick.  348.  (x)  18  Ves.  425  q. 

)  Wheelar  ▼.  Malinef,  4  Mad.  171.  (z)  Porter  ▼.  Cox,  5  Mad.  80. 

(a)  Vide  Sharp  t.  HoUet,  2  8.  db  8. 496 ;  Randall  ▼.  Mamlbrd;  18  Vet.  424;  Porter  v. 
Cox;  5  Mad.  80. 

(b)  2  8.  &  8.  496.  (e)  Canbam  t.  Yincent,  8  8im. 
Id)  I  8im.  601,  (e)  1 8.  db  8.  849. 


S14  OF  Monom  to  dukisb. 

plaintiff,  could  not  be  extended  to  cases  in  which  an  abatement  had  ooomtad  ligr 
the  deadi  of  one  of  several  plaintiffs.  It  is  true,  that  the  decision  of  Sir  Jofaa 
Leach,  in  this  case,  was  afterwards  reversed  by  Lord  Eldon ;  {/)  but  it 
to  the  writer,  that  his  lordship's  judgment  upon  that  occasion  is  by  no 
satisfactory;  and,  from  the  statement  of  it  in  the  report,  appears  not  to  hanw 
r  *a64  *>  ^^^  founded  upon  any  ^precedent  within  his  lordship's  reooileetienb 
L  -^  Besides  which,  it  is  to  be  observed,  that  one  of  the  most  expe- 

rienced Reg:i^rs  of  the  Court,  (Mr.  Walker^  had,  upon  the  motion  bmn^nade 
before  the  Vice  Chancellor,  stated  that  no  order  of  such  a  nature  had  been  made 
within  his  experience,  {g)  It  is  to  be  observed,  also^  that,  in  JidamMm  t, 
Hall^  (h)  the  motion  was  made  before  the  answer  of  the  ddendant  was  IBed, 
and  that  in  Sharp  v.  HuUet^  (t)  which  was  a  subsequent  case.  Sir  John  Leach, 
V.  C,  expressed  a  doubt  whether,  in  the  case  of  an  abatement  by  bankmpley, 
such  an  application  ought  to  be  entertained  at  an  eariier  period  than  it  could, 
according  to  the  course  of  the  Court,  have  been  made  for  a  dismissal  of  the  bil 
for  want  of  prosecution,  in  case  the  plaintiff  had  not  become  bankrupt ;  and,  M 
all  events,  his  honour  intimated,  that,  when  such  an  application  should  be  made 
at  an  eariier  period  than  could  have  been  the  case  if  the  plaintiff  had  not  liccuiee 
bankrupt,  it  would  be  for  the  Court  to  consider  what  ought  to  be  the  order  whieh 
should  then  be  made. 

It  may  be  noticed  in  this  place,  that,  although  the  bankruptcy  of  a  plaiiitiff 
will  prevent  a  defendant  from  obtaining  the  usual  order  to  dismiss  for  want  el 
prosecution,  the  bankruptcy  of  a  defendant  will  not  preclude  such  defeadaat 
from  obtaining  that  order.  (A;)  And  neither  the  bankruptcy  or  inaolvencj,  nor 
the  death,  of  one  defendant  will,  it  is  apprehended,  deprive  the  other  defendants 
in  the  cause  of  their  right  to  move,  at  the  proper  time,  that  the  biU  may  be  dis- 
missed as  against  themselves.  The  Court,  however,  will,  as  we  shall  see  ptc- 
sently  exercise  its  discretion  as  to  granting  such  a  motion,  and  will  not  pennila 
plaintiff  who  has  used  all  proper  diligence  in  the  prosecution  of  his  suit  to  be 
prejudiced  by  an  event  over  which  he  had  no  controL 

It  is  to  be  recollected,  that  a  defendant  who  is  in  contempt  for  non-payraeot 
r  *^A<i  1  ^^  ^^  ^^^  ^^  ^^  attachment  for  not  putting  *in  his  answer  m  due 
I"  "I  time,  will  not  be  in  a  situation,  even  ader  answer,  to  move  to  dis- 

miss the  bill  till  he  has  paid  the  costs,  unless  the  plaintiff  has  taken  an  office- 
copy  of  the  answer,  by  which  he  will  have  waived  the  contempt,  and  predoded 
himself  from  enforcing  the  payment  of  the  costs  of  the  attachment  by  the  Qsal 
process.  (/) 

The  16th  order  of  1831  permits  a  defendant  to  move  to  dismiss  the  biU,  m 
those  cases  only  in  which  the  plaintiff  or  plaintiffs  shall  not  have  proceeded  in 
the  cause  for  two  months  after  the  time  when  the  answer  is  to  be  deemed  suffi- 
cient I  it  is  necessary,  therefore,  to  inquire,  what  will  be  a  sufficient  proceediiy 
in  the  cause  to  prevent  the  motion. 

Under  the  old  practice  of  the  Court,  a  defendant  was  entitled,  after  the  ex- 
piration of 'the  proper  time  from  the  filing  of  his  answer,  to  obtain  an  order  to 
dismiss  the  plaintiff's  bill,  upon  motion  of  course,  no  formal  notice  of  motkia 


(/)  Adamson  ▼.  Hall,  Tarn.  &  R.  258.       (g)  1  8.  &  8.  240. 

(A)  Ubi  9Upra,  (t)  Ubi  mpra* 

(k)  Monteith  ▼.  Taylor,  9  Ves.  616.  In  a  recent  case,  the  Vice  Chancellor^  Sir  L.  Shad- 
welly  made  an  order,  on  motion  by  the  executor  of  a  deceased  defendant,  that  the  plaintiff 
might  revive  the  snit  as  against  him  within  a  month,  or  that  the  suit  might  be  dismiased  as 
against  the  deceased  defendant.  Bumell  ▼.  Duke  of  Wellington,  6  Sim.  461,  md  vide  CaiH 
bam  V.  Vincent,  8  Sim. 

(/)  Ante,  ▼.  1,  663. 
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being  leqimeiL  (m)  It  seems,  however,  to  have  been  the  costom  of  the  cleiks 
in  Court,  as  a  matter  of  cartesj  between  themselves,  that  the  defendant's  deik 
in  Goort  should,  previously  to  movmg  to  dismiss,  hand  over  a  notice  in  writing 
of  his  intention  to  make  the  motion  to  the  plaintiff's  clerk  in  Court  (n)  By 
this  means,  the  plaintiff  gained  an  opportunity  of  keeping  his  bill  in  Court, 
either  by  obtaining  an  order  to  amend  his  bill,  or  by  filing  a  replication  to  the 
defendant's  answer.  Lord  Eldon,  however,  repeatedly  expressed  his  disap- 
probation of  this  practice;  his  Lordship  bein^  of  opinion,  that,  after  a  defendant 
had  been  kept  in  Court  long  enough,  after  his  answer,  to  entitle  him  to  get  the 
bill  dismissed,  the  Court  ought  to  relieve  him  by  dismissing  him.  (o)  The 
]iactioe,  nevertheless,  appears  to  have  been  continued ;  and  it  seems,  that  the 
name  course  of  proceeding  may  still  be  resorted  to,  and  that  the  plaintiff  may 
effeetoally  avoid  the  operation  of  the  Idth  order,  by  taking  advantage  of  the 
time  which  ehipses  between  the  service  of  the  notice  and.  the  making  of  the 
motion,  to  file  a  ^replication.  A  case  of  a  similar  nature  occurred  p  ^^  -^ 
under  the  old  practice,  where,  an  injunction  having  been  obtained,  ^  -^ 

tfie  defendant  gave  notice  of  a  motion  that  the  injunction  might  be  dissolved, 
Slid  that  the  biU  might  be  dismissed  for  want  of  prosecution. .  AAer  the  notice 
kad  been  served,  (p)  but  before  the  motion  was  made,  a  replication  was  filed, 
and  the  Vice  Chancellor,  (Sir  John  Leach,)  held,  that,  as  the  replication  was 
filed  before  the  motion  was  made,  the  motion  could  not  be  sustained  $  but,  in- 
asmuch as  the  replication  was  filed  subsequendy  to  the  notice  of  motion,  his 
honour  gave  the  defendant  his  costs.  The  same  opinion  seems  to  have  been 
entertained  by  Sir  L.  Shad  well,  V.  C,  in  Earl  Ftrrarn  v.  Shirley  ^  (^)  which 
•cearred  since  the  16th  order  was  amended.  In  that  case,  the  defendant  had 
served  a  notice  of  motion  to  dismiss  the  plaintiff's  bill  for  want  of  prosecution, 
but,  on  the  following  day,  the  plaintiff  filed  a  replication,  and  the  motion  was, 
consequently,  not  made,  so  that  the  usual  undertsJcing  was  not  entered  into  by 
die  plaintiff.  The  plaintiff  did  not,  alVer  his  replication  had  been  filed,  serve 
a  snbpoena  to  rejoin,  which,  under  the  16th  order,  he  ought  to  have  done, 
within  three  weeks  from  that  time ;  (r)  whereupon  the  defendant  again  moved, 
apon  notice,  to  have  the  bill  dismissed,  with  costs.  The  motion  was  resisted, 
on  two  grounds,  1st,  because,  being  made  aAer  replication  filed,  it  did  not  fidl 
within  the  16th  order ;  and,  2diy,  because  the  replication  having  been  filed 
after  service  of  a  notice  of  motion  to  dismiss,  it  did  not  fall  within  the  17tb 
Older,  which  applies,  in  terms,  to  those  cases  only  where  the  plaintiff  files  a 
replicaition  vrithout  having  been  served  with  notice  of  motion  to  dismiss  $  and 
the  Court  concurred  in  this  view  of  the  case,  and  held,  that,  as  neither  of  the 
oiders  applied,  the  case,  was  to  be  decided  according  to  the  old  practice  of  the 
Court 

It  certainly  does  not  appear,  from  the  report  of  the  above  case,  what  the 
precise  ground  of  the  Vice  Chancellor's  decision  was;  viz.,  whether  his  reason 
for  thinking  it  did  not  come  within  the  16th  order  was,  because  the  undertaking 
required  by  that  order  was  not  entered  into,  and,  therefore,  no  default  had  been 
made,  which  would  entide  the  plaintiff  to  apply  to  *the  Court  to  p  «355f  -i 
dismiss  the  bill ;  or  because  the  circumstence  of  the  replication  ^  -^ 

having  been  filed  before  the  motion  had  been  actually  made,  took  the  case  out 
of  the  operation  of  the  order.    There  can  be  little  doubt,  however,  that,  under 


(«•)  Atly.  Genend  t.  Finch,  1  Y.  a&  B.  868. 

(ji)  I  Turn.  &  V.  617. 

(o)  Day  ▼.  Snee,  3  V  a&  B.  170;  vidt  etiam  JackMU  t.  Pumell,  16  Yss.  904;  Jamss 

Bum,  3  Swuut  t46;  Degravea  t.  Lane,  16  Yes.  291. 

(9)  Spurrier  ▼.  Bennett,  4  Bled.  89 ;  vide  eiiam  Anon.  14  Yes.  408. 

(q)  7  Sim.  484.  (r)  Old.  1881,  XYU. 
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the  words  of  the  16th  order,  the  latter  reason  would  have  been  a  sofficieQt  one 
for  refusing  tlie  motion ;  and  that  a  plaintiff  maj,  by  filing  a  replication  ate 
notice  of  a  motion  to  dismiss,  prevent  the  motion  being  made,  and  thereby 
obtain  all  the  delay  which  it  appears  to  have  been  the  object  of  the  originai 
firamers  of  the  16lh  order  to  avoid,  (s) 

It  is  to  be  observed,  that,  under  the  16th  order  as  originally  promulgated,  the 
same  difficulty  did  not  arise.  The  order,  as  first  framed,  required  the  plaintifl^ 
if  he  wished  to  avoid  a  dismissal  of  his  bill,  to  file  his  replication  forthwith, 
and  to  appear,  upon  the  motion  being  made,  and  give  an  undertaking  lo  speed 
the  cause  wilh  effect  in  the  usual  form ;  so  tliat  the  filing  of  the  replicatioB 
before  the  motion  should  be  made  was,  by  the  order,  rendered  necessary  as  a 

Srevious  step,  and  did  not  form  any  part  of  the  undertaking  to  speed  the  cause, 
iut  by  the  amended  order,  the  undertaking  to  be  entered  into  by  the  {dainttf 
upon  the  motion  being  made,  embraces  the  filing  of  a  replication ;  so  that  it 
evidently  cannot  be  intended  to  apply  to  a  case  in  which  the  replication  has 
been  filed  before  the  motion  is  actually  made,  (aa)  This  is,  in  fact,  rendered 
still  more  evident  from  the  form  of  the  order  for  the  dismissal  of  the  bill  made 
in  pursuance  of  the  notice,  which,  as  we  shall  see  presently,  is  always  drawa 
up  upon  the  production  dT  the  clerk  in  Courtis  certificate  of  the  proeeediqga 
alreaay  had  in  the  cause,  by  which  the  circumstance  of  a  replication  haviaf 
been  filed  would  appear,  and  so  render  the  order  irregular  upon  the  face  of  it» 

According  to  the  old  practice  of  the  Court,  alluded  to  by  the  Vice  Chaoedlor 
in  JSarl  lerrert  ▼•  Shirley^  (t)  (and  which,  it  is  presumed,  is  the  praedee 
which  must  still  be  resorted  to,  in  cases  where  a  plaintiff  takes  the  step  of  filim 
a  replication  after  notice  of  the  motion  to  dismiss  is  given,  but  before  it  is  made,) 
r  *ftfi7*  1  *^^  defendant  will  not  be  in  a  situation  again  to  move  to  djsmiai 
L  -J  the  bill  for  want  of  prosecution  {u)  till  after  the  expiration  of  throe 

dear  terms  from  the  filing  of  the  replication,  (x)  The  motion  must  then  be 
made,  upon  notice^  and  the  plaintiff  may  again  prevent  its  effect  by  giving  the 
ordinary  undertaking  to  speed  his  cause,  which  will  have  the  effect  of  debying 
the  dismissal  for  one  term  next  afler  the  order  to  speed  the  cause  has  beea 
made,  before  which  time  the  defendant  cannot  again  move  to  dismiss,  (y) 
Upon  the  expiration  of  that  time,  the  defendant  must  again  give  a  notice  of  a 
motion  to  dismiss,  and  then,,  and  not  till  then,  will  the  Court,  (upon  afiidavit 
of  the  service  of  the  notice  of  motion,  and  the  production  of  the  order  to  speed 
the  cause,  together  with  the  certificate  of  the  clerk  in  Court  that  no  proceed- 
ings have  been  had,  make  a  peremptory  order  for  the  dismissal  of  the  bill,  with 
costs,  to  be  taxed  by  one  of  the  Masters  of  the  Court,  unless  the  plaintiff  ap* 
pears,  and  undertakes  to  give  the  rules  to  produce  witnesses  and  pass  pnblica- 


? 


r«)  Chan.  Rep.  p.  18. 

[it)  Quaere  f  whether  it  would  not  be  advinble  to  restore  the  16th  order,  in  fiib  rapee^ 
to  iti  original  form.     Vidt  post  876,  n. 

(i)  uUaupra, 

(y)  The  defendant  maj»  however,  obtafai  the  ooete  of  the  motion  to  diwnimi  Fidi 
Spurrier  ▼.  Bennett^  4  Mad.  89. 

(x)  Earl  Ferrera  ▼.  Shirley,  ubi  supra  /  1  Tom.  A  V.  610 ;  1  Harr.  ed.  Newt  314 ; 
Farquhareon  t.  Seton,  1  Turn.  A  R.  378. 

(y )  It  was  formerly  oonndered,  that  the  term,  in  cases  of  this  nature,  comprised  not  umij 
the  term,  but  the  vaeaiion  after  i/.  Vide  Margleman  ▼.  Prosser,  3  Bro.  C.  C.  191,  and 
Findlay  ▼.  Wood,  1  V.  &  B.  499.  This,  however,  q>pean  to  hare  been  a  misappfdieB- 
sion,  arising  from  an  inaccuracy  in  Mr.  Brown's  report  of  Margleman  ▼.  Prosser,  vide  8. 
C.  8  Bio.  C.  C.  ed.  Belt,  191  notie,  and  the  rule  of  the  Court  now  is,  that  the  plaintiC 
on  such  a  motion  as  this,  is  entitled  only  to  the  term,  and  not  to  the  yacation.  Wiboa  ▼. 
Timpsoo,  %  Mad.  183;  Turner  ▼.  Seddon,  cited  ibid.,  andHoltiaphellT.  Baker,  ibid.  mdit. 
Vide  etiam  Farquheraon  ▼•  8eton«  uid  supra* 
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ticMi  in  the  coane  of  the  ensuing  (erait  and  to  set  the  caase  down  for  a  hearing 
in  the  term  after;  in  which  case,  unless  the  condition  be  complied  with,  the 
cause  will  stand  dismissed  out  of  Court  without  any  further  motion,  (z) 

It  may  be  observed,  that,  under  the  old  practice  of  the  Court,  a  replication, 
filed  even  on  the  same  day  that  an  order  to  dismiss  the  bill  for  want  of  prose- 
eution  was  obtained,  would  have  precedence  of  the  order  to  dismiss,  ^and  render 
it  irregular,  (a)  Whether  such  would  be  the  effect  of  a  replication  p  ^^^j  -i 
*filed  on  the  same  day  that  the  motion  to  dismiss  is  made,  under  ^  -^ 

the  new  practice,  is  undetermined. 

With  respect  to  what  other  proceeding,  besides  that  of  filing  a  replication, 
may  be  considered  as  a  proceeding  in  the  cause  which  will  prevent  a  motion  to 
dismiss  being  made,  it  is  to  be  understood,  that  it  must  be  such  a  proceeding  as 
forwards  the  progress  of  the  suit  towards  a  hearing.  Therefore,  the  obtaining 
an  order  upon  an  interlocutory  application  is  not,  in  general,  considered  as  a 
proceeding  in  the  cause.  Upon  this  ground,  it  has  been  long  settled,  that  an 
injunction  will  not  prevent  the  defendant  from  moving  to  dismiss  for  want  of 
prosecution ;  (6)  and  that  even  the  obtaining  an  injunction,  upon  merits  con- 
fessed in  the  answer,  will  not  be  such  a  proceeding  in  the  cause  as  will  save  a 
plaintiff  from  having  his  bill  dismissed,  (c)  The  same  has  been  held  of  shew- 
ing cause,  successfully,  against  dissolving  an  injunction ;  {d)  and  an  order  to 
dismiss  a  bill  for  want  of  prosecution  was  held  to  be  regular,  although  made 
after  a  notice  had  been  given  by  the  defendant  of  a  motion  to  dissolve  an  injunc* 
tion,  which  motion  was  not  made,  in  consequence  of  the  state  of  business  in 
the  Court  (e) 

There  is  one  case,  however,  in  which  an  order  made  upon  an  interlocutoiy 
application  is  considered  as  a  sufficient  proceeding  to  prevent  the  dismissal  of  a 
bill  for  want  of  prosecution,  viz :  where  the  bill  having  been  filed  for  the  spe- 
eific  performance  of  a  contract  and  the  title  only  being  in  dispute,  a  reference 
has  been  made  to  the  Master,  upon  motion,  to  inquire  into  the  title,  upon  which 
the  Master  has  not  reported.  (/)  In  such  case  the  order  is  considered  as  in  the 
natare  of  a  decree  made  upon  the  hearing  of  the  cause,  and  will  prevent  the 
dismissal  of  the  bilL  (g) 

It  seems,  that,  under  the  old  practice,  an  order  to  dismiss  would  not  have 
been  regnlar,  if  obtained  by  a  defendant  pending  a  reference  of  his  answer  for 
impertinence,  the  reason  of  *which  was  that  a  plaintiff  had  a  right  p  *^^  n 
to  have  the  impertinent  matter  expunged  before  he  replied  to  the  ^  ^ 

answer.  {K\  If,  however,  the  plaintiff,  after  obtaining  a  reference  of  the  answer 
for  impertinence,  neglected  to  proceed  upon  it,  the  defendant  might  apply  to 
have  the  order  discharged,  and  to  have  the  bill  dismissed  for  want  of  prosecu- 
tion. {%)  It  is  probable,  that,  under  the  present  practice,  it  will  still  be  held, 
that  as  no  time  is  limited  within  which  a  reference  of  an  answer  for  imperti- 
nence  must  be  obtained,  provided  it  be  obtained  before  replication,  the  existence 
of  such  an  order  will  be  considered  as  n  good  reason  why  the  defendant  should 
not  be  at  liberty  to  move  to  dismiss  the  bill,  {k)    We  have  seen  before,  that  the 


(«J  1  Turn.  6c  V.  619,  620. 

(a)  Reynolds  t.  Nelson,  5  Mad.  60.  In  the  Ooart  of  Exchequer,  a  replication  filed  on 
the  aune  day  of  shewing  cause  against  dismissing  a  billy  is  irregular ;  Christie  v.  De  Tastet, 
1  Price  343. 

(&}  Day  T.  Snee,  8  V.  &  B.  170;  James  v.  Bioo,  3  Swanst.  834. 

(cj  Bliss  V.  Collins,  3  Mer.  63,  cited. 

(jf)  Earl  of  Warwick  t.  Duke  of  Beaufort,  1  Cox.  111. 

(e)  Farqobanon  v.  Pitcher,  8  Ruas.  888.      (/}  Biseoe  v.  Brett,  8  Yes.  db  B.  877. 

fe)  Ibid. 

(A)  Raihon  ▼.  Woolriek,  3  Swanst  347,  (n) ;  vide  diam  Goodwin  v.  Davis^  1  Pri.  878. 

(t)  Bailtoo  v.  Woolriek,  ubi  mspra.  (&)  Ante,  p.  396. 
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new  Olden  have  provided,  that  an  order  for  referring  any  pleading  for  iiiiperti<- 
nence  will  be  considered  as  abandoned,  unless  the  party  obtaining  it  shall  pro- 
cure the  Master's  report  within  a  certain  time;  (/)  consequently  there  will  be 
now  no  occasion,  in  case  the  plaintiff  neglects  to  proceed  upon  the  oid^,  to 
move  to  have  it  discharged,  and  the  defendant  may,  f  provided  the  cause  m 
otherwise  in  a  situation  to  permit  it)  immediately  upon  tm  time,  limited  by  the 
order,  having  expired,  apply,  to  have  the  bill  dismissed  under  the  16th  order. 

It  has  been  before  stated,  that  the  order  to  dismiss  a  bill  can  only  be  drawn 
up  on  the  pnodoction  of  the  Six  Clerk's  certificate  of  the  proceedings  in  the 
cause,  for  the  purpose  of  shewing,  that,  since  the  answer  was  filed,  no  farther 
proceedings  have  been  had.  This  certificate  ought,  in  strictness,  to  be  produced 
at  the  time  of  the  motion  being  made;  the  practice,  however,  has  become  gen- 
eraU  of  producing  it,  afterwai^s,  to  the  Registrar,  who  will  not  draw  up  the 
order  until  he  sees  that  the  certificate  has  been  gnmted  and  property  filed.  («) 
The  consequence  of  this  practice  is,  that  the  cer&cate  is  frequently  applied  roK, 
and  obtained,  aAer  the  oraer  has  been  pronounced  by  the  Court ;  and,  eonse- 
qnently,  it  bears  a  date  subsequent  to  that  of  the  order,  (which,  although  drawn 
r  *a60  1  ^P  *^^  entered  aAerwards,  is  always  dated  on  the  day  that  it  was 
L  -^  pronounced  by  the  Court)    This,. however,  has  been  held  not  to 

occasion  any  irregularity  in  the  order;  (n)  but  the  clerk  in  Court  must  be  ewe- 
fal,  in  giving  the  certificate,  not  to  refer  in  it  to  any  proceeding  which  has  takn 
plaoe  in  the  cause  subsequently  to  the  motion  j  otherwise  the  Registrar  may 
refuse  to  draw  up  the  order  upon  such  certificate,  (o) 

Where  a  defendant  served  notice  of  a  motion  to  oismiss,  and,  before  the  time 
for  making  It,  the  plaintiff's  clerk  in  Court  gave  notice  that  a  replieaUon  was 
filed ;  in  consequence  oi  which  the  motion  was  not  made,  but  it  aflMwuds 
appeared  that  no  replication  had  been  filed  |  whereupon  the  defendant  again 
moved  to  dismiss  the  bill,  and  obtained  the  order :  upon  the  plaintiff  *s  applyii^ 
to  dischaige  that  order  for  irregularity,  in  consequence  of  a  replication  havii^ 
been  filed,  before  it  was  made.  Lord  Eldon  refused  to  dischaige  it,  unless  the 
f^intiff  would  answer  the  defendant's  affidavit,  and  pay  the  costs  of  the  bbo- 
tton.  {p) 

Having  in  the  preceding  pages,  endeavoured  to  point  out  the  cases  in  which  a 
defendant  may  or  may  not  apply  for  an  order  to  dismiss  the  bill  for  want  of 
prosecution,  we  shall  now  proceed  to  consider  the  consequence  of  such  an 
application  when  made. 

The  16th  order  directs,  that,  t^on  the  moHan  to  dUmiss  the  bUl  hnng 
made,  the  biU  shall  accordingly  be  dismissed  teiih  costs^  unless  the  plain^ 
orpkdnHffs  shall  appear  upon  the  motion^  and  either  enter  inio  one  of  the 
Sjpecud  undertakings  therein  mentioned,  or  satisfy  the  Court  that  the  pkcadif 
ts  unable  to  proceed^  for  the  reajnms  set  forth  in  the  order.  lU  therefore,  the 
plaintiff,  upon  the  motion  to  dismiss  being  made,  wishes  to  keep  the  cause  in 
Court,  he  must,  according  to  the  16th  order,  {q)  appear  upon  the  motion,  and 
do  one  of  the  three  following  things,  viz :  1.  Give  an  undertaking  to  file  a 
replication,  and  serve  a  subp<Bna-to  rejoin,  (and,  in  case  he  requires  a  oommis- 
r  *370  1  ^^^^  ^  examine  witnesses,  serve  an  order  for  *such  commissioii,) 
^  -'  within  three  weeks  from  the  date  of  such  undertaking ;  or,  Sdiy, 

give  an  undertaking  to  hear  the  cause,  as  against  the  defendant  makkig  die 
motion,  upon  bill  and  answer ;  or,  3dly,  make  it  appear  to  the  Court  that  the 
plaintiff  or  plaintiffs  is  or  are  unable  to  proceed  in  the  cause,  by  reason  of  some 

[0  Anie,  ▼.  1,  p.  457.  (m)  WiHb  ▼.  Pagh,  10  Vm.  40a»  403. 

In)  M'Blahon  ▼.  SisMii,  12  Yes.  465 ;  Atty.  General  ▼.  Finch,  1  V.  A;  B.  368. 
To)  King  T.  Noel,  6  Mad.  18.  ( p)  Aaon.  14  Yea.  4»X 

Iq)  Old.  1831. 
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Oilier  defendant  or  defendants  not  having  eufficiently  answered  the  bill,  and  that 
due  diligence  has  been  need  to  obtain  a  snffioient  answer  or  answers  from  such 
other  defendant  or  defendants  $  in  which  case  the  Court  will  allow  to  the  plain* 
tiff  or  plaintiffs  such-farther  time  for  proceeding  in  the  cause  as  shall  appear  to 
the  Court  to  be  rsasonaUe. 

In  considering  these  several  causes  which  may  be  shewn  by  the  plaintiff 
against  the  dismursal  of  his  bilU  the  order  in  which  they  are  above  stated  wilU 
&  the  sake  of  oonveniencet  be  inverted  $  and,  before  the  reader's  attention  is 
drawn  lo  the  nature  of  the  undertakings  which  the  plaintiff  must  enter  into  to 
avoid  the  effect  of  the  order,  the  effect  of  that  part  of  the  order  which  autho* 
fixes  the  Court,  upon  its  being  made  to  appear  that  the  plaintiff  is  unaUe  to 
proceed  with  the  cause,  dec.,  to  allow  further  time  for  proceeding  with  the  cause 
will  be  considered. 

The  first  thing  which  a  plaintiff  has  to  shew  to  entitle  him  to  such  an  indul- 
gence, is,  that  he  is  unable  to  proceed  with  the  cause,  by  rea$on  of,  Mome  other 
irfendarU  or  dtfimdanU  twi  hmring  nffieknUy  aruweredthe  biU;  the  second, 
is,  that  he  has  used  due  diUgenee  to  obtain  a  sufficient  answer  or  answers 
from  such  other  dtfendant  or  drfendants. 

Previously  to  the  propounding  of  the  above  order,  the  rule  of  the  Court  vas, 
that  where  there  were  two  or  more  defendants,  one  of  whom  had  put  in  his 
anaweiv  so  as  to  be  in  a  situation  to  move  to  dismiss  the  bill  for  want  of  proso* 
eotioii,  he  might  make  a  motion  to  that  effect,  and  thereby  compel  the  plaintiff 
to  enter  into  the  usual  undertaking  to  speed  the  cause,  although  the  other  defend* 
ants  stood  out  process  of  contempt  for  want  of  their  answers,  and  the  cause 
could  not  be  prosecuted  with  effect  without  them,  (r)  This  rule,  however,  was 
iiequently  productive  of  much  hardship  to  the  suitors,  as  it  often  happened  thai 
one  defendant  was  in  a  situation  to  procure  *the  dismissal  of  the  p  «a^.  -■ 
bfll,  before  the  plaintiff,  notwithstanding  the  exertion  of  the  utmost  ^  J 

diligence,  had  been  able  to  compel  the  other  defendants  in  the  cause  to  answer 
the  bill,  or  even  to  procure  an  order  to  take  the  bill  pro  eor^esso  against  them. 
It  was  to  obviate  this  inconvenience  that  the  16th  order  of  1831  was  framed, 
•o  as  to  enable  a  plaintiff  to  answer  the  application  to  dismiss,  when  made  by 
one  defendant,  by  shewing,  that  other  defendants  had  not  yet  put  in  their  vst* 


In  order,  however,  to  prevent  any  laches^  on  the  part  of  the  plaintiff,  in  fsi* 
ting  in  the  answers  of  all  the  defendants  to  his  bill,  so  as  to  place  himself  m  a 
stlnation  lo  go  on  with  the  cause,  the  order  requires  the  plaintiff  to  satisfy  the 
Court,  not  only  that  he  is  unable  to  go  on  because  some  of  the  defendants  have 
MH  answered,  but  also  that  he  has  u4ed  due  diligence  to  obtain  such  answsn 
fiom  the  other  defendants. 

With  respect  to  what  may  be  termed  due  diligence  in  procuring  an  answer 
fitom  the  other  defendants,  that  must  necessarily  depend  uiMon  the  circumstances 
of  each  case.  It  is  necessary,  however,  in  order  to  make  out  a  case  of  doe 
diligence,  that  the  plaintiff  should  shew  that,  where  it  has  been  in  his  power 
lo  do  so,  he  has  resorted  to  the  usual  process  of  the  Court  to  compel  an 
answer ;  and  where  the  plaintiff's  solicitor  made  an  affidavit  that  he  had  fre» 
qventiy  called  upon  the  clerk  in  Court  for  the  defendants  who  had  not  answered, 
and  threatened  an  attachment,  but  had  not  issued  one,  the  Court  was  of  opinion^ 
Ihai  an  attachment  ought  to  have  been  issued,  (s) 

Where  the  plaintiff  has  not  been  in  a  situation  to  use  the  process  of  the 
Court  for  the  purpose  of  compelling  the  answer,  he  cannot,  of  course,  shew 
that  such  process  has  been  issued ;  in  that  case  it  will  be  sufficient  if  he  satisfies 

--■-■'-•■  ■         ■■  -- 

(r)  Anon.  9  Vm.  612.  («]  Gaily  v.  Vsa  Bodieoste,  6  Sim.  668. 
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the  Coort  that  the  cause  is  in  each  a  state  that  no  process  coold  be  issoed  ;  aadf 
therefore,  where  the  bill  has  been  amended  against  the  other  defendaolSt  aad 
such  defendants  have  been  served  with  a  mbjxena  to  answer  the  amended  bilt 
r  *^2  1  ^^  cin'^rostance  of  their  time  for  answering  the  amended  bill  *ael 
^  J  having  expired*  will  be  a  saflicient  reason  for  not  dismissicif  the 

bill.  (/)  So,  if  one  of  the  other  defendants  has  died  without  answerinf^  the  biU, 
and  the  plaintiff  has  had  no  opportunity  of  reviving  the  suit  against  bis  repro- 
sentatives,  either  from  the  circumstance  of  no  representatives  haviqg  been  ctw 
stituted,  or  from  their  not  having  been  constithted  in  sufficient  time  to  enable 
the  plaintiff  to  obtain  an  order  to  revive  against  them,  in  such  case,  it  is  appie- 
hended,  the  Court  will  allow  the  plaintiff  sufficient  time  to  enable  him  to  get 
the  representatives  before  the  Court  He  must,  however,  in  a  case  o€  thai 
nature,  shew  that,  previously  to  the  abatement  of  the  cause,  due  diligenee  waa 
not  wanting,  on  his  part,  to  procure  the  answer  of  the  original  defemunt. 

It  may  be  here  noticed,  that,  notwithstanding  the  10th  order  directs,  thai, 
upon  the  motion  being  made,  the  bill  shall  be  dismissed,  unless  the  plauatif' 
does  one  of  the  three  things  there  mentioned ;  the  Court  has  frequently  exer- 
cised a  discretion  upon  the  subject  not  strictly  warranted  by  the  terms  of  the 
oideri  Thus,  where,  upon  a  motion  to  dismiss  being  made,  it  appeared  that  a 
■M>tion  as  to  the  production  of  a  leuer  mentioned  in  the  answer  was  attii  pend- 
ing before  the  Lord  Chancellor,  (no  ladkes  having,  as  it  appeared,  taken  plaos 
in  making  it,)  Sir  L.  ShadwelU  Y.  C,  was  of  opinion,  that  sufficient  eaose 
was  shewn  against  the  dismissal  of  the  bill*  and  reiused  to  make  any  order.  («) 

So  where  two  defendants  moved  to  dismiss  for  want  of  prosecution,  and  it 
appeared,  that,  before  they  were  entitled  to  make  the  motion,  another  defendant 
had  been  committed  to  prison  for  debt,  and  had  presented  a  petition  for  his  dis- 
ohaige  under  the  insdvent  debtors*  act,  upon  which  there  had  been  no  Jimd 
adjudicatum^  and  he  remained  in  cuetothfn  but  that  a  person  had  been  ap- 
pointed assignee  of  his  esuite  ad  interim  f  uie  Vice  Chancellor  waa  of  opiaionf 
r  *d73  1  ^'^  inasmuch  as  the  assignment  *to  the  ad  interim  assignee 
I-  -*  would,  under  the  act,  become  void,  in  the  event  of  the  defendaat'a 

petition  being  dismissed,  the  plaintiff  waa  not  bound  to  proceed  in  the  cause 
witil  there  hiui  been  a  final  adjudication  upon  the  petition,  {x) 

It  seems,  also,  that  the  Court  wiU  sometimes,  where  the  plaintiff  aueeeeda  in 
satisfying  it  that  the  order  to  dismiss  the  bill  for  want  of  prosecution  should  net 
then  be  made,  direct  the  motion  to  stand  over  till  a  particular  day,  when  the 
defendant  may  renew  it.  Thus,  where  a  defendant  moved  to  dismiss  for  want 
of  prosecution,  and  the  plaintiff,  in  answer  to  the  application,  satisfied  the  Couil 
that  it  was  necessary  to  add  new  parties  to  the  bill,  and  accounted  for  the  ddaf 
which  had  taken  place  in  brincing  those  parties  before  the  Court,  the  Courts  in- 
stead of  dismissing  the  bill,  ordBr^  the  motion  to  stand  over,  giving  the  plaintil^ 
by  the  same  order,  liberty  to  make  the  necessary  amendments  in  the  bill,  (y)  And 
when  the  defendants,  afterwards,  upon  the  amendments  being  made,  renewed 
the  motbn  to  dismiss,  the  Court,  under  the  circumstances,  and  to  enaUe  the 
plaintiff  to  complete  the  record,  directed  the  motion  again  lo  stand  over,  (a) 

-^ma     ■■iiBi  —    -  !■  II  ■■!  !■■        ■iiiii         ■■!■■       u\m  ■  I  -  -- — r r —  -  —~ 

(t)  Paraagton  t.  Btillie,  6  8iiD.  eS7.  It  is  to  be  obMrved,  th«t,  in  tb«  ilMrre  cmm,  the 
Vioe  Cb«neeUor  did  not,  in  puraaanee  of  Uie  lOth  order,  allow  tba  pbinliff  aiioh  iiirtlnr 
time  for  proceeding  in  the  ceoee  u  eliould  appear  to  the  Court  reaaonable^  but  he  dtaniaaad 
the  raoiion,  wUh  oosU,  upon  the  ground  that  the  solicitor  for  the  defendant  on  whiMe^bslialf 
the  motion  was  made,  was  also  the  agent  for  the  other  defendant,  and  most,  therelUre^  have 
known  that  the  motion  could  not  succeed. 

(tf )  Vent  V.  Paoey,  3  Sim.  883. 

(x)  Laeay  t.  Laoey,  1 1th  March,  1835»  cited  in  Cook's  New  Oiden»  43. 

(y)  Hollings  «.  Kirkbv,  V.  C,  llth  Maidi»  1836,  cited  in  Cooke*s  New  Oidw%  43. 

(r)  Ibid.  17th  Jolj,  1836,  cited  ibid. 
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Bometitnetf  ateo,  the  Court  eontents  itself  with  making  no  ofder  whatever  upon 
the  motion  to  diamiaa ;  (a)  and  where  it  thooght  that  the  defendant's  eolieitor 
had  oonihicted  himself  improperly  in  ghmg  the  notice  to  disroiM  at  a  time  when^ 
from  his  knowledge  of  the  cause  as  solicitor  for  other  defendants,  he  must  have 
been  aware  that  it  could  not  succeed ;  it  has  gone  the  length  of  dismissing  the 
notion  with  costs.  (6)  With  reference  to  this  suhject,  however,  the  author 
cannot  help  submitting,  with  the  greatest  humility,  that,  in  fhe  above  cases,  the 
Court  has  acted  with  a  degree  of  lenity  towards  the  plaintiff  not  exactly  war- 
noted  either  by  the  terms  of  the  16th  order  or  by  the  former  practice  of  the 
Court.  The  cases  in  which  the  16th  order  permits  any  other  order  to  be  made 
than  *that  of  dismissing  the  bill  with  costs,  itre  strictly  limited  to  r-  ^^^^  -. 
those  in  which  the  jriaintiff  shall  either  enter  into  one  of  the  under-  ^  J 

takings  therein  specified,  or  shall  satisfy  the  Court  that  be  is  unable  to  proceed 
with  the  cause  fur  the  reasons  therein  specified  }  whilst  the  old  practice  of  the 
Court  permitted  no  answer  to  be  given  to  a-  motion  to  dismiss,  other  than  an 
undertaking  to  speed  the  cause,  and  required  the  plaintiff,  if  he  had  an;^  special 
circumstances  to  allege  why  the  bill  should  not  be  dismissed,  to  make  them  the 
ground  of  a  special  application  to  the  Court  (c) 

If  the  plaintiff  is  not  in  a  situation  to  obtain  the  indulgence  of  the  Court  upon 
any  of  the  grounds  above  stated,  the  only  alternative  he  has  is  to  appear  upon 
the  motion,  and  give  one  of  the  undertakings  mentioned  in  the  order,  t.  f.,  either 
to  hear  the  cause  as  against  the  defendant  making  the  motion,  upon  bill  and 
answer;  or  to  file  a  replication,  and  take  the  other  proceedings  consequent 
thereupon. 

It  may  be  observed  here,  that  the  regular  way  in  which  an  undertaking  of 
this  nature  should  be  given,  is,  by  the  plaintiflTs  counsel  appearing  in  Court  at 
the  time  of  the  motion  being  made.  It  seems,  however,  that  an  undertaking 
signed  by  counsel,  and  left  at  the  Registrar's  office  on  the  same  day  that  the 
notion  to  dismiss  is  made,  will  be  sufficient,  {d) 

1.  With  respect  to  the  fiist  undertakioff,  namely,  to  set  the  etnt$e  dawn  for 
hearing  a^tdnet  the  defendant  making  the  amUicaiion^  upon  biii  and  answer 
aniyf  there  does  not  appear  to  be  any  time  limited  within  which  this  undertak- 
ing is  to  be  performed ;  nor  is  any  mode  pointed  out  by  the  order,  by  which  the 
d^emlant  may  compel  the  plaintiff  to  set  the  cause  down  in  puisuance  of  it.  It 
is  presumed,  however,  that  if  any  unreasonable  delay  were  to  take  place  in  the 
performance  of  the  undertaking  by  the  plaintiff,  the  Court  would  entertain  a 
notion,  on  the  part  of  the  defendant,  requiring  the  plaintiff  to  set  ^  ^^^.  -. 
the  cause  *down  at  a  particular  day,  or  in  default,  to  have  the  bill  ^  *  J 
dismissed  as  against  the  defendant  applying,  with  costs.  It  is  right,  however,  to 
stale,  that  no  case  of  an  application  of  Siis  description  oocurs  in  any  of  the 
dooIls. 

It  is  to  be  noticed,  that  in  a  case  which  occurred  before  the  new  orders,  is 
which  a  pUintiff,  who  was  under  an  undertaking  to  speed  the  cause,  had  been 
permitted  to  withdraw  his  replication,  and  to  set  the  cause  down  upon  bill  and 
answer,  did  so,  but  omitted  to  serve  a  subpmna  to  hear  judgment,  or  to  appear 
when  the  cause  was  called  on,  it  was  held,  that  the  undertaking  to  set  the  cause 
down  was  equivalent  to  the  service  of  the  subpmna ;  and  the  bill  was,  there- 
fere,  dismissed  with  costs,  (e)  It  seems,  however,  that,  in  general,  the  wordsi 
**aetting  down  the  cause,"  embrace  serving  the  subposna  to  hear  judgment.  (/) 


(a)  Vent  t.  Pacejr,  8  Sim.  883.  (6)  Partinxton  ▼.  BaillM,  6  Sim.  667. 

h)  Lyon  T.  Dambrll,  It  Vm.  606;  Bligfa  t. ^  13  Vm.  455.     ruie  eifmm  f^lifistis 

▼•  ]>0  Taitet,  1  Pri.  348,  wbero  tlie  man  mis  appears  to  pravail  in  Um  Court  of  Esehaqaw. 
Lyndon  ▼.  Lyndon,  8  Mad.  340.  (e)  Rogeri  v.  Qoon,  17  Yea.  180. 

')  Dixon  V.  Slumi,  18  Vaa.  630. 
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2.  With  reflpeci  to  the  other  undertaking;,  namely,  to  ^fik  a  TtpReaHan^  and 
take  the  other  proceedings  consequent  thereon*  which  is  usually  turned  **  am 
tmdertaking  to  ipeed  the  catiae/*  the  Idth  order  is  more  explicit  It  diveelaii 
that  the  plaintiff  shall  appear  upon  such  notice,  and  give  an  undertaking  Is 
^e  a  replication^  and  serve  a  eubpcma  to  rejoin^  OM  in  case  he  rtquirea  m 
eommUsion  to  examine  untneeeee^  ehaU  obtain  md  eerve  an  order  for  euek 
comnUanon^  within  three  weeke  from  the  daieofwch  undertaking.  It  aftiir- 
wards  goes  on  to  direct,  thati  in  case  the  plaintiff  or  plaintifis  do  appear  upon 
the  motion  to  dismiss,  and  give  the  undertaking  to  file  a  replicatbn  and  take 
the  other  proceedings  consequent  thereon,  thereinbefore  required,  then  all  die 
rules  and  regulations  with  respect  to  the  commission  and  the  return  thereof,  and 
the  setting  down  the  cause  for  hearing,  and  the  rights  of  the  defendant  with 
respect  to  the  commission,  in  case  of  any  default  on  the  part  of  the  plainti^ 
which  are  particularly  expressed  in  the  next  order,  (Ord.  xvil)  shall  apply  to 
the  cases  under  that  order. 

Upoir  the  undertaking  required  by  the  above  general  order  being  given,  die 
r  ^^'ih  1  ^^^  ^  usually  drawn  up  in  the  following  ^form,  viz :  **  T^tU  the 
^  -i  plaintiff  do  JUe  a  replication  and  serve  eubpoenae  to  rgoin,  md 

obtain  and  serve  an  order  for  a  commiesion  to  examine  witnessee  if  he 
requires  such  commission^  within  three  weeks  from  this  ttme,  arul  give  rules 
to  produce  witnesses  and  pass  publication  in  — -*—  Term,  (the  term  next 
but  one  after  the  order ^)  and  set  down  the  cause  for  hearings  and  seme  s(^dh^ 

panas  to  hear  judgment  in Term  next^  (the  third  term  after  the  date 

of  the  order^J  or^  in  default  thereof  that  the  plainiiff^s  bill  do  stand  dis- 
missed  out  of  this  Court  with  costs^  the  plaintiff  to  pay  to  the  drfendanl  the 
costs  of  this  appHcaiion^  to  be  taxed  by  the  Master  in  rotation,  m  case  ike 
parties  d^er. 

It  is  to  be  remarked,  that  the  above  form  goes  beyond  the  terms  of  die  nnder* 
taking  required  by  the  16th  order  in  directing  publication  to  pass,  and  the 
cause  to  be  set  down  at  particular  periods,  £c.;  these  terms  are  inserted  in 
compliance  with  the  17th  order,  which,  as  we  have  seen,  is,  as  to  those  points, 
directed  to  apply  to  cases  where  the  plaintiff  shall  enter  into  the  undertakiw  to 
speed  the  cause  directed  by  the  16th  order.  It  is  not,  however,  to  be  UMer- 
lAood  that  a  plaintiff  is  bound  to  set  the  cause  down  for  hearing,  and  to  giipe 
jniles  to  pass  publication,  &c,  within  the  periods  expressed,  in  any  other  cases 
than  those  in  which  he  requires  a  commission  to  examine  witnesses*  If  he 
does  not  require  such  a  commission,  he  will  fulfil  the  undertaking  by  meidy 
filing  his  replication ;  he  is  not,  in  that  case,  bound  even  to  serve  a  subp<ma  to 
rejoin  before  the  time  allowed  him  for  that  purpose  by  the  old  practice.  This 
was  decided  by  the  Vice  Chancellor  in  Darnell  v.  ^Susten^  (a)  in  which  ease 
the  plaintiff,  having  given  the  undertaking  prescribed  by  the  16th  order,  filed  a 
replication,  but  did  not  serve  a  subpcena  to  rejoin  within  three  weeks  iirom  the 
date  of  his  undertaking,  in  consequence  of  which  the  defendant  served  him 
with  another  notice  of  a  motion  to  dismiss  the  bill,  and  the  plaintiff  then,  and 
bdfore  the  motion  was  made^  served  the  defendant  with  a  subpcena  to  reioiB. 
Upon  this  second  motion  to  dismiss  being  made,  it  was  contended  that  the 
r  *376  1  P^*^*^^^  ^^  bound,  under  the  16th  order,  to  serve  a  subpcena  to 
*-  -'  rejoin  within  three  weeks  from  *the  date  of  his  undertaking ;  but 

the  Vice  Chancellor  said,  that  as  the  plaintiff  did  not  require  a  comnoussioii, 
the  limit  of  three  weeks  did  not  apply,  and  that,  as  the  plaintiff  had  served 
the  subpcena  to  rejoin,  within  the  time  required  by  the  old  practice,  the  motion 
must  be  refused.     The  consequence  of  this  decision  is,  that  the  plaintiff  ap- 

-  -  ■     • 

(a)  8  Sim.  10. 
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pearinf  upon  &  motioii  to  diflmiss,  and  enterioff  into  the  ntual  undertaking 
leqnired  by  the  16th  order,  stands  precisely  in  the  situation  which  a  plaintin 
filing  a  replication,  under  the  old  practice,  stood  in,  and  that  he  will  be  entitled 
to  three  terms,  exclusive  of  the  term  in  which  his  replication  has  been  filed,  to 
his  subpoena  to  rejoin.  (6) 


(^)  AnUf  p.  368.  Without  presuiiiing  to  call  in  quMtion  the  correctneM  of  this  deter* 
BBiMtioii,  the  writer  cannot  forbear  directing  the  attention  of  thoae  with  whom  the  regulation 
of  the  ptractioe  of  the  Court  lesta,  to  the  unaatiE&ctOTy  state  of  it,  with  regard  to  the  di»- 
miieal  of  biJla,  as  it  stands  upon  the  present  dedsions.  The  determination  in  Daniell  t. 
Austen  has  proceeded  upon  the  ground  that  the  limit  of  three  weeks,  within  which  the 
plaintifl^  in  order  to  prevent  a  dismissal,  is,  by  the  16th  order  of  1831,  required  to  do  certain 
tilings  therein  specified,  is  not  applicable  to  cases  in  which  the  plaintiff  does  not  require  a 
commission ;  and  in  this  respect  &e  opinion  of  the  Vice  Chancellor  has  been  confirmed  by 
that  of  Lord  Cottenham  in  Smith  t.  Oliver,  (3  M.  6l  C.  165,)  which,  although  decided 
with  reference  to  the  effisct  of  the  17th  order,  is  equally  applicable  to  the  16th  order,  the 
wording  of  both  orders  being  precisely  the  same.  The  effi»ct  of  this  construction,  howevef, 
IS  to  leave  the  time  wUMn  which  the  plturUiff  is  tojile  a  replication  pursuant  to  his  under* 
taking  completely  indefinite.  The  genera]  notion  previous  to  DanieU  v.  Austen  was,  that 
the  time  for  filu^  the  replication,  as  well  as  serving  a  subpcena  to  rejoin,  pursuant  to  the 
leifa  order,  was  within  thf^  wednfrom  the  time  of  entering  into  the  undertaking,  (  Vide 
Owden  v.  Blaaning,  1  Keen,  380;  1  Smith's  Ch.  Pr.  821,  835.)  This  proceeded  upon 
the  siqiposition  that  the  three  week%  limited  by  the  16th  order,  applied  to  all  the  acts  which 
the  plaintiff  binds  himself  by  his  undertaking,  to  do^  viz :  to  file  a  replication  and  aemn  a 
■obpcena  to  rejoin,  and  (in  case  he  requires  a  commission  to  examine  witnesses)  to  obtain 
and  serve  an  order  for  such  commission ;  but  as  it  has  been  decided,  by  the  above  case,  that 
the  period  of  three  weeks  applies  only  to  the  latter  branch  of  the  undertaking,  viz  :  to  the 
ohtidning  and  serving  an  order  for  a  commission,  and  not  to  the  preceding  one,  viz :  to  the 
sarving  a  sabpmna  to  rejoin;  it  foUows  of  course  that  it  cannot  apply  to  the  first,  viz :  to 
the  fifing  of  a  replication ;  and  as  there  are  no  other  expressions  in  the  16th  order  to  limit 
the  perioid  vnthin  which  a  replication  must  be  filed,  the  consequence  is,  that  there  is  no  time 
fixed  within  which  the  plainti6^  if  he  does  not  require  a  commission  to  examine  witnesses^ 
M  bound  to  perform  the  undertaking  he  enters  into  under  the  16th  order,  so  for,  at  least,  as 
idatesto  the  filing  of  his  replication.  For  although  the  old  practice  of  the  Court  fiimishes 
a  period  within  which  a  plainti£(  having  replied,  must  serve  a  subpcena  to  rejoin,  which, 
aeooidiBg  to  Daniell  v.  Austen,  is  the  period  to  be  adopted  under  the  new  orders,  no  such 
period  can  be  found  which,  eitiier  positively  or  by  analogy,  is  applicable  to  the  filing  of  a 
refrfieation  under  such  circumstances.  This  is  a  state  of  practice  which  was  obriously  not 
contemplated  by  the  commissioners  who  recommended  the  adoption  of  the  16th  order,  nor 
by  those  under  whose  superintendence  that  order  was  amended  in  1831 ;  but  it  is  the  nece»- 
aaiy  result  of  the  construction  put  upon  the  16th  order  by  the  decision  in  Daniell  v.  Austen, 
and  of  the  principles  upon  which  the  17th  order  had  been  interpreted  in  Crooke  v.  Treiy, 
(3  M.  A  C.  168.^  It  is  therefore  submitted,  with  the  greatest  deference,  either  that  the 
leth  order  should  be  again  amended,  or  that  a  new  order  should  be  firamed  pointing  out 
taore  distinetiy,  than  is  done  at  present,  the  terms  of  the  undertaking  to  be  entered  into  by 
the  plaintiff  in  order  to  prevent  the  dismissal  of  his  bill  for  vnmt  of  prosecution.  The  same 
observation  will  apply  to  tiie  order  drawn  up  by  the  Registrars  upon  the  plaintiff's  q>pearing 
upon  tiie  motion  to  dismiss,  and  entering  into  the  usual  undertaking,  which,  although 
framed  in  conform!^  with  the  terms  of  the  16th  general  order,  certainly  leaves  the  plaintiff 
▼erj  much  in  the  dark  as  to  what  he  is  required  to  do  in  pursuance  of  it,  particularly  with 
lefinence  to  that  part  of  it  which  comprises  the  conditions  introduced  firom  the  17th  order, 
which,  according  to  WUliams  v.  Janaway,  (6  Sim.  77,)  and  Crooke  v.  Trery  (ubi  supra,) 
do  not  i^ppiy  to  any  other  case  than  that  of  a  plaintiff  who  requiies  and  sues  out  a  eommia- 
rioo  to  examine  vritnesses.  If  the  writer  mi^t  venture  a  suggestion  upon  the  subject,  it 
would  be,  that  the  16th  order  should  be  again  altered,  so  that  the  undertaking  to  be  entered 
failo  by  the  plaintiff  upon  a  motion  to  dismiss,  should  be  either  to  set  the  cause  down  for 
hesring,  against  the  defendant  applying  to  dismiss,  upon  bill  and  answer,  or  else  to  file  a 
replication,  and  limiting  the  period  within  which  the  undertaking  in  either  case  is  to  be 
performed.  The  17th  order  might  also  be  amended  by  omitting  the  words,  *that  whers  the 
plahitiff  files  a  replication  witiiout  having  been  served  with  notice  of  a  motion  to  dismiss  the 
hill  for  want  of  prosecution,'  and  substitoting  for  them,  'That  where  a  plainti^  having 
fled  a  lepGcatioiv  requires  a  conunisrion  to  examinfl  witnsMes,  he  shall  serve  a  subpoena  to 
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r  *a7Ab  1  *^^  ^^^^  ^^^  distinctly  appear,  from  any  of  the  etoeSy  whether^ 
I-  -J  if  the  plaintiff  omits  to  serve  the  subpoena  to  rejoin  within  the 

time  limited  by  the  old  practice,  the  defendant  may  then  ha?e  a  perempUny 
order  to  dismiss,  or  whether  the  plaintiff  will  be  allowed  then  to  enter  into  the 
ordinary  undertaking^  to  speed,  in  the  manner  before  pointed  out  (c)  It  ii 
presumed,  however,  that  as  his  undertaking  was  to  serve  a  subpoena  to  rejoin, 
a  peremptory  order  to  dismiss  will  then  be  made. 

If  the  plaintiff  should  serve  a  subpoena  to  rejoin  before  the  defendant  movei 
r  4^AT7  1  ^  dismiss  the  bill,  the  defendant  will  be  prevented  *froni  again 
^  -^  moving  to  dismiss  the  bill  for  want  of  prosecution ;  (g)  bat  he 

muist  adopt  the  course  of  proceeding  pointed  out  in  the  following  certificate^ 
delivered  by  the  late  Mr.  Jackson,  one  of  the  clerks  in  Court,  to  Sir  Job 
Leach,  in  February,  1820  : — 

^If  the  plaintiff  has  served  a  subpoena  to  rejoin,  which  he  will  do  to  pieveal 
the  defendant  moving  to  dismiss,  the  defendant  is  from  that  time  precluded  frooi 
moving  to  dismiss  the  plaintiff's  bill  for  want  of  prosecution.  The  defeDdant 
must  then  wait  one  clear  term  after  the  subpoena  to  rejoin  was  served,  when  he 
must  give  rules  to  produce  witnesses.  He  must  then  wait  another  dear  \em, 
when  he  must  give  rules  to  publish  depositions,  although  not  any  witnesses  haft 
been  examined.  This  is  compulsory  process.  The  defendant  must  then  wail 
another  clear  term,  when  he  may  set  the  cause  down  to  be  heard,  at  bis  owl 
request,  and  must  serve  the  plaintiff  with  a  subpoena  to  hear  judgment  {h) 

If  a  plaintiff  who  has  entered  into  the  above  undertaking  requires  a  commii- 
sion,  he  must  obtain  and  serve  the  order  for  it  within  the  same  period  of  three 
weeks  from  the  date  of  the  order  to  dismiss.    He  cannot,  however,  be  com- 

Selled  to  do  so ;  and  where  a  plaintiff  had  appeared  upon  a  motion  to  dmm 
is  bill  for  want  of  prosecution,  and  entered  into  the  usual  undertaking ;  vaA, 
in  pursuance  thereof,  had  filed  his  replication  and  served  a  subpoena  to  rejoin, 
within  the  three  weeks ;  but  had  not  obtained  and  served  an  order  for  a  coffl- 
mission  to  examine  witnesses,  in  consequence  of  which  the  defendant  moved  to 
dismiss  the  bill  with  costs ;  the  Master  of  the  Rolls,  (Lord  Langdale,)  refneed 
the  motion  with  costs,  observing,  that,  a(\er  the  subpoena  to  rejoiii,  the  plaintif 
not  requiring  a  commission  to  examine  witnesses,  the  defendant  might  hifoidf 
proceed  with  the  cause,  (t) 

Where  a  plaintiff  requiring  a  commission  to  examine  witnesses,  obtains  and 
serves  the  order  for  the  commission  within  the  before-mentioned  period  of  thne 
r  *378  1  ^^^  ^ro°^  ^^  date  of  *the  order  to  dismiss,  he  plaoes  himaelf 
I-  -1  within  the  operation  of  the  17th  older  of  1831,  the  effect  of  wbieb 

will  be  presently  noticed. 

This  brings  us  to  the  consideration  of  the  practice  with  regard  to  the  dismis- 
sal of  a  bill  after  a  replication  has  been  ffled  by  the  plaintiff  in  the  ordinary  wtj. 


Under  the  old  practice  of  the  Court,  a  plaintiff,  after  he  had  filed  a  replicatioii 
in  the  ordinary  course,  was  entitled  to  withdraw  his  replication  and  amend  hie 

rejoin,  and  obtain  and  serve  an  order  for  such  commission,  within  three  weeks  from  the 
filing  of  such  replication,  dec'  Bj  this  simple  alteration,  die  17tb  order  will  not  oolj  be 
made  more  intelligible,  but  will  be  rendered  applicable  to  all  cases  where  the  plaintiff  requinf 
a  oommisBion,  whether  he  shall  have  filed  a  replication  in  piusuanoe  of  an  undsittldBg 
entered  into  under  the  16th  order  or  in  the  ordinary  course. 

(e)  Ante,  p.  868. 

Ig)  Tozer  v.  Tozer,  1  Cox,  288 ;  Anon.  6  Sim.  497.  8ed  vide  8k^  ▼.  Wsidm,  S 
Atk.  568 ;  SquirreU  t.  SquizieU,  3  Swanst  260  (n.) 

(A)  Anon.  6  Sim.  498.  (s)  Gupdea  ▼.  Manoing^  1  KecD»  880. 
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Un,  on  payment  of  80«.  costs.  This  he  might  obtain  leave  to  do  upon  moiioB 
of  coarse,  withont  notice,  at  any  time  before  publication  had  passed  in  the  cause. 
This  practice  of  withdrawing  the  replication  and  amending  the  bill,  was  fre- 
quently resorted  to  for  the  mere  purpose  of  delaying  the  dismissal  of  the  suit } 
but  its  effects  were  efTeetually  corrected  by  the  Idth  of  Lord  Lnydhurt*8  Or- 
ders, (k)  by  which  motions  for  leave  to  withdraw  replications  and  to  amendy 
have  been  converted  into  special  motions  to  be  made  upon  notice,  and  supported 
by  affidavit  (i)  Still,  however,  a  plaintiff  who  was  unwilling  to  proceed  in  the 
cause,  had  it  m  his  power,  very  unnecessarily,  to  delay  it  by  suing  out  a  commis* 
Bion  to  examine  witnesses  in  the  country,  the  forms  attendant  upon  which  pro- 
tracted the  hearing  much  beyond  the  period  which  was  necessary  to  enable  a 
a  party  using  dve  diligence  to  bring  his  cause  to  a  fit  state  to  be  discussed  in 
Court.  Having  serv^  a  subpcBna  to  rejoin,  and,  by  that  means,  put  it  out 
of  the  defendant's  power  to  move  again  to  dismiss  the  bill  for  want  of  prosecu- 
tion, his  next  step  was  to  obtain  the  commission  to  examine  witnesses.  He 
was,  however,  left  very  much  to  his  own  discretion  as  to  the  Uroe  for  taking  this 
Btep;  for,  although  a  defendant,  if  he  found  that  after  the  cause  was  at  issue, 
the  plaintiff  would  not  go  on  to  commission,  might,  by  order,  have  had  a  com- 
mission  to  examine  his  own  witnesses;  stilt  the  plaintiff  might  gain  considerable 
lime  before  the  defendant  would  be  disposed  to  move  for  the  order;  besides 
which,  considerable  delays  were  interposed  and  expenses  occasioned  by  the 
practice  and  orders  of  the  Court  which  prohibited  the  ^parties  from  r-  ^^^  -■ 
executing  a  commission  in  term,  unless  a  special  order  was  obtained  ^  -^ 

to  permit  it,  and  which  enabled  the  plaintiff  to  delay  giving  rules  to  produce 
witnesses  and  pass  publication :  the  consequence  of  which  was,  a  correspondent 
^ky  oceurrea  in  setting  down  the  cause;  the  practice  of  the  Court  not 
permitting  the  setting  down  of  a  cause  so  that  it  should  be  heard  in  the  same 
term  in'  which  publication  passes,  unless  by  consent  or  special  order,  (m)  To 
nmedy  these  inconveniences,  the  17th  order  of  1828  was  framed^  in  pursuance 
of  the  recommendation  of  the  Commissioners  for  inquiring  into  the  practice  of 
tbe  Court;  and,  by  that  order,  as  amended  in  1831,  it  is  ordered,  thuU  where  a 
pbdniiff^s  a  replication^  without  hating  been  served  with  anotice,  of  motion 
io  dismiss  the  (nil  for  wani  of  prosecution^  he  shall  serve  a  subpmna  to  rejoin^ 
mkdt  in  case  he  requires  a  commission  to  examine  witnesses^  shall  obtain  and 
serve  an  order  for  such  comndssion^  Ufithin  three  weeks  from  the  filing  of  the 
rqdieaiion;  and  such  commission  shall,  at  the  latest,  be  retumabte  on  the  first 
return  of  the  second  term  next  following  ;  mui  the  plaintiff  shall  give  his  ruUs 
to  pass  pHblicationj  at  the  latest,  in  the  same  term;  and  shall  set  his  cause 
down  for  hearing  and  duly  serve  the  subpoena  to  hear  judgment,  returnable 
in  the  succeeding  term  ;  and,  if  tlie  plmntiff  shall  make  drffrtdt  herein,  then, 
s^son  appHeaiion  by  the  drfendant^  upon  iwtice  of  motion,  the  plaint^^s  bitt 
shall  staml  dimissed  out  of  Court  with  costs,  unless  the  Court  shall  make 
special  order  to  the  contrary,  (n) 

This  order,  (the  language  of  which  is  certainly  not  very  clear,)  has  occa- 
aioiied  oinch  discussion  as  to  whether  it  applies,  generally,  to  all  cases  in  which 
a  plaintiff  files  a  replication  without  having  been  served  with  a  notice  of  motion 
to  dismiss  the  bill  for  want  of  prosecution,  or  whether  it  is  applicable  to  those 
eaaea  only  in  which  a  plaintiff  requires  a  commission  to  examine  witnesses. 
The  dineussion  has,  however,  been  set  at  rest  by  the  decision  of  the  Vice 

Ck}  Ord.  1828.  (/)  ride  ante,  ▼.  1,  p.  646. 

Xm)  Bcsidm's  Ordera,  318,  833,  335,  337.     Ctia.  Rep.  Expl.  paper,  76. 
^is)  The  offder  pivioeedi  to  give  eerttin  diractions  with  regaid  to  the  eoutie  of  prooeedinf 
when  the  plaintiff  omila  to  obtain  an  order  for  a  cominiMioD,  or,  on  having  obtained  one^ 
(iBcta  to  eieeute  it,  dec.    Aa  lo  which  Mt  pott. 


8S6  or  HmoMi  vo  vuaom. 

ChunotMot^  {Six  L.  Shadwell,)  in  TfilKams  t.  Janaway^  (n)  in  ^idi  fail 
r  *^80  1  noBour  has  determined  *that  the  17th  order  does  not  apply  except 
I-  -I  in  caaea  where  a  plaintiff  wants  a  commiasion  to  examine  witnesaeSi 

**  inasmuch  as  the  obligation  to  give  rules  to  produce  witnesses  and  to  pMi 
pablication,  and  to  set  down  the  cause,  is  governed  by  the  antecedent  woidiy 
end  m  case  he  re^reM  a  canunissian;"  the  consequence  is,  that  in  eases 
where  no  conunission  is  required,  or  order  for  one  obtained  and  senred  by  the 
fdaintifi^  the  old  practice  remains  unaltered.  This  decision  has  since  leeeiTod 
the  sanction  of  Lord  Gottenham,  in  Crooke  y.  TVery,  (o)  and  must,  therefoie^ 
be  considered  as  regulating;  the  practice  of  the  Court  with  regard  to  the  dis- 
nissal  of  bills  after  replication  filed  in  the  ordinary  way. 

Aoecording  to  this  practice,  therefore,  a  plaintiff  who  has  replied  to  the  answer 
voluntarily,  must,  if  he  requires  a  commission,  serve  a  subpmna  to  rejoin  within 
three  weeks  from  the  filing  of  his  replication ;  he  must  also,  within  the  saow 
three  weeks,  obtain  and  serve  an  order  for  a  commission  to  examine  witncaoes. 

But  if  the  plaintiff  does  not  require  a  commission,  it  is  perfectly  optbiial  with 
him,  notwithstanding  the  17th  order,  to  serve  a  subposna  to  rejoin  m*  not;  and 
Us  omission  to  do  so  within  three  weeks  from  the  filing  of  the  replication,  wit 
not  entitle  the  defendant  to  move  to  dismiss  the  bill  against  him  luder  that 
order,  (p)  If,  however,  the  plaintiff  does  serve  a  subpoena  to  rejoin,  he  can- 
not, although  he  requires  no  commission  to  examine  witnesses  in  the  coontry, 
give  rules  to  pass  publication  till  the  expiration  of  three  weeks  from  the 
of  the  subpmna  to  rejoin,  (q) 

Where  the  plaintiff  serves  a  subpmna  to  rejoin  and  sues  out  a  ooi 
within  three  weeks  from  the  filing  of  his  replication,  according  to  the  diieetioB 
of  the  17th  order,  he  must  give  his  rules  to  produce  witnesses  and  pass  pobli- 
cation  within  the  same  term  as  that  in  which  the  commission  is  returaafale;  hs 
must  also  set  down  his  cause  for  hearing,  and  duly  serve  the  subpoena  to  hesir 
judgment,  returnable  in  the  succeeding  term,  otherwise  the  defendant  may  appfy 
to  Uie  Court,  by  motion,  upon  notice,  to  have  the  bill  dismissed  as  against  bin 
r  *381  1  *^^^  costs,  which  the  Court  will  order,  unless  it  sees  cause  to  make 
L  J  a  special  onier  to  the  contrary. 

It  is  to  be  observed,  that,  in  a  recent  case,  where  the  plaintiff  did  not  serve 
a  subpmna  to  rejoin  or  sue  out  a  commission,  within  three  weeks  from  the  tisK 
of  filing  hii  replication,  but  subsequently  obtained  an  order  for  a  oommiaaMB, 
which  was  served  on  tlie  following  day,  and  {^efwardt  served  a  subpOBua  to 
rejoin ;  upon  a  motion  to  dismiss  the  bill,  because  the  plaintiff  had  not  given 
lules  to  pass  publication  and  set  the  cause  down,  &c.,  according  to  the  pro- 
visions of  the  17th  order,  the  Master  of  the  Rolls,  (Lord  Langdak,)  was  of 
opinion,  that  the  case  was  within  the  17th  order,  (r)  His  Lordship,  howevo^ 
refiised  the  defendant  his  costs  of  the  motion,  upon  the  ground,  (as  it  appean 
from  the  report,)  that  the  defendant  had  neglected  to  apply  to  dismiss  the  bS, 
upon  the  plaintiff's  omitting  to  serve  the  subpoena  to  rejoin  within  three  weeks 
finm  the  filing  of  the  replication.  It  is  difiicult,  however,  to  reconcile  tUs  de- 
cision with  that  of  the  Lord  Chancellor  in  Smiih  v.  Oliver,  (s)  above  refened 
to,  by  which  it  has  beeen  decided,  that  a  plaintiff  not  requiring  a  commissioB  k 
not  bonnd  to  serve  a  subpoena  lo  rejoin;  for  it  is  to  be  recollected,  th^  at  iheexpi* 
ration  of  three  weeks  from  the  filing  of  the  replication,  which  is  the  time  whan 
the  Master  of  the  Rolls  appean  to  have  considered  that  the  defendant  ov^^ 
under  the  17th  order,  to  have  moved  to  dismiss  the  bill,  he  had  nothing  lo  indi- 


n)  681111.77. 

o)  8  M.  &  C.  168;  Smith  v.  Oliver,  6  Law  J.,  N.  8.  8S8;  8  M.  4&  Gia%.  166^  a  C. 

p)  Smith  V.  Oliv«r,  ubi  mipra.  (g)  Flight  v.  Joim%  7  Bim.  856. 

r)  White  v.  Smith,  1  Kno,  861.  (t)  Vbi  tupm. 
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tale  to  him  that  the  plaintiff  intended  to  bring  the  act  wiAin  the  operation  of 
the  order,  by  requiring  a  conunisaion.  The  only  step  which  the  plaintiff  could 
take  to  shew  that  he  requixed  a  commiaaion,  namely,  the  obtaining  and  serving 
the  Older,  was  not  taken  till  long  afterwards ;  and  if  the  defendant  had,  before 
diat  time,  moved  to  dismiss,  because  the  subpcBna  to  rejoin  was  not  served 
within  three  weeks  from  the  filing  of  the  replication,  his  motion  would  probably 
have  met  the  fate  of  that  in  Smith  v.  OHver.  {s)  There  can  be  no  doubt,  how- 
ever, that,  if  a  defendant,  after  he  is  entitled  to  dismiss  the  bill,  because  die 
plaintiff  has  not  complied  with  the  terms  of  the  order,  lies  by,  and  allows  tta 
plaintiff  to  take  a  step  in  the  cause  of  which  he  *(the  defendant)  p  ^^aqo  -i 
had  notice,  he  not  only  will  not  be  entitled  to  an  order  to  dismiss  ^  -^ 

the  bill,  but  his  motion  for  one  will  be  dismissed  with  costs,  (t)  A  defendsni 
who  means  to  dismiss  a  bill  for  want  of  due  diligence  on  the  part  of  the  ptain- 
tiff,  must  himself  be  diligent  in  the  exercise  of  the  strict  right 

Where  a  plaintiff  does  not  require  a  commission,  he  need  not,  as  has  been 
already  stated,  serve  a  subpcena  to  rejoin  ^  and,  in  that  case,  the  defendant  must 
wait  tUl  three  clear  terms  after  the  filing  of  the  replication  have  expired,  and 
flien  he  may  move,  tdpon  notice^  to  dismiss  the  plaintiff's  bill  for  want  of  proea* 
eution,  and  the  subsequent  proceeding  will  then  be  the  same  as  those  pointed 
out  aa  the  practice  of  the  Court,  in  cases  where  the  plaintiff  files  a  replication 
after  service  of  a  motion  to  dismiss  for  want  of  prosecution,  but  before  such 
motion  is  made,  (u)  The  defendant,  however,  if  no  subpmna  to  rejoin  is  served 
by  itte  plaintiff,  may,  at  the  expiration  of  the  three  terms,  if  he  wishes  to  have 
tibe  cause  disposed  of  in  a  more  conclusive  manner  than  can  be  effected  by  a 
mere  dismissal  for  want  of  prosecution,  a^^ar  to  rejoin  gratia^  and,  by  mat 
means,  force  the  cause  on  to  a  hearing,  {x)  If  he  takes  this  course,  however^ 
or  if  the  plaintiff  serves  a  subpoena  to  rejoin,  (y)  he  will  be  precluded  from  after^ 
waids  moving  to  dismiss  the  bill  for  want  of  prosecution,  and  he  must  adopt 
ibe  course  of  proceeding  pointed  out  in  the  anonymous  ease  in  Mr.  Simon  a 
report  before  referred  to.  (z) 

It  may  be  observed  here,  that,  where  a  plaintiff  has  once  brought  himself 
within  the  operation  of  the  17th  general  order,  by  obtaining  and  serving  an 
order  for  a  commission  to  examine  witnesses,  his  subsequent  abandonment  of 
tiie  order  for  the  commission  will  not  withdraw  the  case  from  the  operation  of  the 
general  order,  (a)  It  may  also  be  remarked,  that  the  17th  order  of  1831  does 
sot  apply  to  cases  in  which  the  plaintiff  requires  a  commission  to  examine  wit- 
aeseea  abroad. 

It  has  been  before  stated,  that,  under  the  statute  4th  Ann.  c.  10,  s.  28,  upon 
the  defendant's  dismissing  a  bill  for  want  of  ^prosecution,  the  plain*  r-    mqo    n 
lit  shall  pay  to  the  defendant  or  defendants  his  or  their  ^  -^ 


full  costs,  to  be  taxed  by  the  Master,  (b)    The  rule  laid  down,  by  the  above 

of  a  BU ' 


tiff  in  such  suit  shall  pay 

full  costs,  to  be  taxed  b; 

enactment,  is  followed  in  all  cases  of  a  Bill  dismissed  for  want  of  prosecution, 

except  those  where  the  plaintiff  has  become  a  bankrupt,  (c)  or  has  filed  his  bill 

m  forma  pauperis,  (d)  in  which  cases,  as  we  have  seen,  the  order  for  dismissal 

wm  be  made  without  directing  the  plaintiff  to  pay  the  costs. 


(ff)  Ubiiupra. 

(/)  Ferw  ▼.  HutdunwMi,  1  Ram.  A  M.  92. 
(tf)  AniCt  p.  376.  (z)  For.  Rom.  114. 

(y)  Anie,  p.  876;  Toier  ▼.  Tosot»  1  Cox.  288,  ted  wdt  Skip  v.  Warner,  3  Atk.  058; 
SqoirreU  ▼.  SqotrreU,  3  Swanit.  250.  (a.) 

(z)  5  Sim.  407,  anU^  p.  377.  (a)  Rmyton  ▼.  Lce^  1  Kten.  14. 

(5)  AnUt  p.  353.  (e;  AiUe^  p.  362. 

(iQ  Anie^  p.  354. 


ttS  OF  OTnoHv  10  rannni 

It  bas  been  before  slated,  ^at  an  order  to  disiiiw  a  biM  for  want  of 
tion  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter  ^  (e)  wKeny 
bowcTer,  after  a  bill  has  been  so  dismieeed,  the  plaintiff  files  another  tnll  Ibrtlw 
•Bine  purpose,  the  Court  will  snspend  the  proceedings  on  each  sew  biU  till  ilie 
eosts  of  the  former  suit  hare  been  paid ;  and  where  the  defendant  in  tho  eoil 
which  had  been  dismissed,  died  before  lie  hod  reeeired  his  costs,  and  the  plais- 
(iff  filed  a  new  bill  against  bis  execotor  for  the  same  object,  the  Vice  Chaned- 
lor  ordered  the  proceedings  on  the  new  biH  to  be  stayed  until  the  plaintiJr  haA 
paid  the  exeeiilor  the  costs  of  the  dismissed  suit.  (/) 

An  Older  to  dismiss  a  bill  for  want  of  prosecution,  effectually  polo  an  end  1m 
tiverj  proceeding  in  the  suit  which  has  been  dismissed,  and  no  sobseqaenl  step 
•an  be  taken  in  k,  except  soch  as  may  be  necessary  for  carrying  into  efifeet  tbe 
the  order  of  dismissal.  Therefore,  where  a  defendant  obtarinied  an  order  to  dis- 
miss a  bill  for  want  of  prosecution,  without  having  made  a  motion  of  which  ho 
had  given  notice,  it  was  held,  that  the  defendant  eould  not  atorwarde  oiytaia 
the  eosts  of  the  motion,  as  an  abandoned  motion. 

But  althongk  a  bill  which  has  been  dismissed  for  want  of  presecotiony  in  no 
effectually  oivt  of  Courti  that  no  motion  or  proceedipg  can  be  had  in  the  cnme^ 
except  for  the  purpose  of  carrying  tbe  order  of  dismissal  into  effect  ^  it  aeemn 
that  the  Court  will,  under  special  circumstances^  entertain  a  motion  to  resloie 

r    *^84    1  ^^  (^)    ^^  ^^  "^V  howerer,  the  ordinary  course  of  the  *Coiirt  to 
L  -J  restore  a  bill  which  has  once  been  dismissed     It  must  be  nhewa 

that  substantial  justice  requires  that  it  should  be  done,  and  then,  upon  the  par- 
ticular circumstances,  the  Court  will  make  the  order.  (A)  And  there  in  no 
instance  to  be  found,  in  which  the  Coort  has  restored  a  biH  which  has  been 
i^laily  dismissed,  for  the  mere  purpose  of  agitating-  the  question  of  costs. (t) 
The  method  by  which  the  restoration  of  a  cause  after  a  dismissal  for  wnnt  of 
prosecution,  is  to  be  effected,  appears  to  be  by  obtaining  an  order  to  disehnige 
the  order  dismissing  tbe  bill,  which  can  be  procured  only  upon  the  terms  of  ibe 
plaintiff's  paying  the  costs  of  obtaining  that  order,  and  of  the  application  for  the 
order  to  discharge  il.  In  Jackson  t«  PunuU^iJc)  the  order  appears  to  hare 
been  made  upon  the  plaintiffs  undertaking  to  amend,  within  a  week,  ameadin^ 
the  office  cofyy,  and  not  requiring  any  further  answer,  and  to  reply  forthwith, 
and  speed  his  cause  to  a  hearing,  ^u%  (J) 

It  is  to  be  noticed,  that  an  order  of  this  description  is  quite  ^tinct  from  mie 
to  discharge  an  order  to  dismiss  ybr  irregiAtrUyf  and  that  the  circumstance  of 
an  order  of  that  description  having  been  applied  for,  and  refused,  will  not  pre* 
vent  the  plaintiff  from  moving  to  have  his  bill  restored  upon  special  eiicara- 
stances^  in  the  manner  above  stated,  (m) 


Besides  the  ordinary  occasions  for  the  defendant's  application  Ho  drsmiss  the 
pUuntiff^s  bill,  viz :  for  want  of  prosecution,  there  are  other  occasions,  upcm 
which  the  defendant  may  make  a  motion  to  the  same  effect,  as  where  a  sole 
plaintiff  becomes  a  bankrupt ;  in  which  case,  as  we  have  seen,  the  defendant 
may  apply  to  have  the  bill  dismissed,  unless  the  assignees  will  file  a  supple* 
mental  bill  against  bim,  within  a  limited  time ;  or  in  cases  of  election,  where  a 


(e)  Ante,  p.  17&.  (/)  Spires  v.  Sew^U,  6  Sim.  193. 

i(g)  Jackson  v.  Puroell,  16  Yes.  204;  For.  Rom.  112. 
A)  Hanatm  v.  South  London  Water  Works  Company,  2  Mer.  63. 
t)  Ibid.  (A)  16  Yes.  204. 

0  l^de  8  Y.  &  B.  I,  n.,  S.  C. 
m)  Hanrnm  v.  Sooth  London  Water  Wob  Company,  ubi  wpra. 


\ 


or  umoATioif,  9tM 

been  ofdeied  to  elect  whether  he  will  proceed  againct  the  defendant 
at  law  or  in  eqoity,  *and  electa  to  proceed  at  law ;  the  ooone  of  p  ^^ook  -% 
piooeeding  apon  which,  will  be  hereafter  noticed.  ^  J 

Another  ground  which  a  defendant  may  have  for  applying  to  dismiss  the  bill^. 
18  where  tlw  plaintiff  after  filing  it,  enters  upon  the  land  m  question,  or  does 
any  thing  of  that  nature,  without  the  leave  of  the  Court,  in  which  case  the 
defendant  may  move  to  have  the  bill  dismissed,  at  least  so  far  as  relates  to  that 
matter,  because  the  plaintiff  has,  by  his  own  act,  taken  upon  himself  to  be  the 
lodge  in  his  own  case,  and  renounced  the Ju^nnent  of  the  Court,  (p)  If  th» 
ImII  rdatos  to  any  other  matter,  the  plaintiff  ww  be  at  liberty  to  proceed  for  so 
niich*  (q) 

A  defendant  may  also  apply  to  the  Court  to  dismiss  a  bill  with  costs,  in  a 
eaae  In  which  the  bill  has,  upon  the  hearing,  been  retained,  for  a  certain  period^ 
with  liberty  for  the  plaintiff  to  bring  an  action  at  law  against  the  defendant* 
and  to  try  the  same  within  that  time,  but  the  plaintiff  does  not  avail  himself  of 
that  lib^y.  The  most  effectoal  course,  however,  for  a  defendant  to  adopt 
mder  such  circumstances,  is  to  set  the  cause  down  anin  for  hearing  upon 
further  directions,  and  to  get  it  dismissed  with  costs,  which  it  seems  he  may. 
doiy  although  no  further  directions  are  reserved  in  the  order  retaining  the  bilL  (r) 


♦CHAPTER  XVm.  [    •386    J 

OF  REPUOATION. 

ArTBR  the  defendant  has  fully  answered  the  bfll,  and  the  plaintiff  is  detei- 
mined  to  proceed  in  the  suit,  he  must  consider  whether  sufficient  is  admitted 
by  the  answer  to  enable  him  to  go  to  a  hearing  of  the  cause  as  it  stands  upon 
the  bill  and  answer. 

If,  upon  the  answer  alone,  without  further  proof,  ther^  be  a  sufficient  ground 
for  a  final  order  or  decree,  the  plaintiff  should  proceed  to  a  hearing  without 
replying  or  examining  witnesses ;  ^  if  the  plaintiff  makes  his  title  by  a  will 
or  other  conveyance  m  the  defendant's  hands,  and  the  defendant,  by  his  an- 
swer, confesses  it.  (a)  So  where  a  trust  is  confessed  by  the  answer,  there 
needs  nothing  further  but  a  reference  to  a  Master  to  take  the  accounts,  &c.  (6) 

It  is  very  important  to  the  plaintiff,  in  deciding  whether  to  set  down  the 
eanse  upon  bill  and  answer  against  a  particular  defendant,  or  to  reply  to  hie 
anfiwer,  to  bear  in  mind,  tiiat,  in  a  hearing  upon  bill  and  answer,  the  answer 
will  be  taken  to  be  true  in  every  point,  (e)  beoiuse  the  defendant  has  been  pre- 
duded  from  substantiating  it  by  evidence.  It  therefore  behoves  the  plaintiff  to 
look  attentively  into  the  answer,  and  see  that  the  effect  of  the  aefendant*8 
admissions  is  not  avoided  by  any  new  matter  there  introduced,  {d)  If  such 
should  be  the  case,  he  should  reply  to  the  answer,  and  proceed  to  establish  his 
ease  by  prooft.  And  sometimes,  though  he  should  happen  to  need  no  witness 
on  his  part,  yet  it  may  be  necessary  to  reply,  for  the  purpose  of  putting  the 
defendant  to  prove  the  all^tions  in  his  answer ;  as  where  he  confesses  the 


(p)  Prec  Reg.  180.  Vide  Oum  Gnflon  v.  Griffin,  1  R.  &  M.  836. 

Iq)  Pmc  Reg.  180.  (r)  Btevens  t.  Praed,  "Z  Cox,  374. 

(«)  Prac  Rag.  374.  (6)  Ibid. 

(0  Ibia.    Tolh.  65.  (d)  Coop.  Eq.  PL  329. 


Htm  Of    RBPUCATIOlf. 

r  *3R7  1  ^^^^^  ^alleged  by  the  plaintiff,  but  sets  fordi  some  fhrdier  matter 
L  '    -J  in  bar  of  the  plaintiff's  equi^.  (^ 

If  the  plaintiff  decides  upon  having  the  cause  heard  upon  bin  and  answer 
against  one  or  all  of  the  defendants,  he  must  proceed  in  the  manner  which  wiD 
be  pointed  out  in  the  chapter  upon  ** Hearing."  If  he  is  of  opinion  that  &s 
answer  of  the  defendant,  or  of  some  of  the  defendants,  will  not  anthorize  lus 
taking  that  step,  he  must  file  a  replication. 

A  replication  may  also  be  put  in  by  the  plaintiff  where  the  defendant  has 
pleaded  to  the  bill,  whether  his  plea  be  accompanied  by  an  answer  or  not  It 
n,  however,  to  be  recollected,  that,  if  the  plaintiff  replies  to  a  plea  before  it 
has  been  signed,  he  admits  the  plea  to  be  valid,  if  true;  and  that  he  canoof 
afterwards  object  to  it  on  the  ground  of  its  invalidity  or  irregularity.  (^) 

We  have  seen,  before,  that  a  replication  to  a  general  disclaimer  to  the  whole 
bin  is  improper,  although,  when  a  disclaimer  to  part  of  the  bill  is  accompanied 
by  a  plea  or  answer  to  another  part,  there  may  be  a  replication  to  such  plea  or 
answer,  (jg) 

A  replication  is  the  plaintiff^s  answer  or  reply  to  the  defendant's  plea  or  ao- 
swer.  Formerly,  if  the  defendant,  by  his  plea  or  answer,  offered  new  matter, 
the  plaintiff  replied  specially  to  the  new  matter;  (A)  otherwise  the  replieatios 
was  merely  a  general  denial  of  the  truth  of  the  plea  or  answer,  and  of  the  saffi- 
dency  of  the  matter,  alleged  in  it,  to  bar  the  plaintiff's  suit,  and  an  aseertion  <^ 
the  truth  and  sufficiency  of  the  bill,  (t)  The  consequence  of  a  special  repliea- 
lion  was  a  refmnder^  by  which  the  defendant  asserted  the  truth  and  sufficieney 
of  his  answer,  and  traversed  every  material  part  of  the  replication,  {k)  If  the 
parties  were  not  then  at  issue,  by  reason  of  some  new  matter  disclosed  in  the 
rejoinder  which  required  an  answer,  the  plaintiff  might  sur-rHoin  to  the  rejoio- 
der ;  and  the  defendant  might,  in  like  manner,  ad-sur-rejotn  or  r^mt  to  the 
sur-iejoinder.  (/) 

r  *SRft  1  ''^^^  inconvenience,  delay,  and  unnecessary  length  of  pleading, 
^  -^  arising  from  these  various  allegations  on  each  side,  occasioned  an 

alteration  in  the  practice.  Special  replications,  with  all  their  consequences,  aie 
now  out  of  use,  and  the  plaintiff  is  to  be  relieved  according  to  the  form  of  the 
bill,  whatever  new  matter  may  have  been  introduced  by  the  defendant's  lAea  or 
answer,  (m)  But  if  the  plaintiff  conceives,  from  any  matter  offered  by  the 
defendant's  plea  or  answer,  that  his  bill  is  not  {Nroperly  adapted  to  his  case,  he 
may,  as  we  have  seeui  obtain  leave  to  amend  his  bill,  and  suit  it  to  his  case,  as 
he  shall  be  advised,  (n) 

A  replication  is  intitled  in  the  same  manner,  mutaiia  mutandis^  as  an  answer, 
and  commences  with  a  seneral  saving  of  the  advantage  of  exception  to  the 
manifold  insufficiencies  of  the  answer,  which  is  followed,  when  it  is  a  general 
replication,  by  an  averment  and  offer  to  prove  that  the  matters  in  the  bill  are 
true,  certain,  and  sufficient  in  law  to  be  answered  unto,  and  that  the  answer  of 
the  defendant  is  uncertain,  untrue,  and  insufficient  to  be  answered  unto.  It 
then  concludes  with  a  general  traverse  of  al|  the  matters  contained  in  the  an- 
swer, (o) 

A  special  replication  is  nearly  in  the  same  form,  except  that  it  points  out  the 
parts  of  the  answer  which  it  admits  to  be  true,  and  traverses  the  rest.  (/>} 

(e)  Pnie.  Reg.  875.  (/)  Ante,  p.  330. 

(f)  Anie^  p.  385.  (A)  Loi^  Red.  359. 


3  WMt  SymboL  Chan.  195  (a),  333  (b),  346  (b.) 


(0  Ibid. 

(i)  3V 

(7)  niid.  195  (a) ;  Prac  Reg.  873 ;  Loid  Red.  360. 

(m)  Lard  Red.  360;  Puc.  Reg.  873.  (n)  Ante,  cfaqKYI.  sec  8,  voL  1»  p.  M6. 

(o)  Hind.  385.  {p)  Dud.  386. 


OF    BSPUOATIOII*  911 

The  signatiue  of  counsel  is  required  to  a  replicatioii,  only  when  it  is  special, 
md  not  when  it  is  general,  (q) 

It  must  be  written  upon  parchment  5  and  the  clerk  in  Court,  instructed  by 
his  dient,  files  it  of  course,  the  day  of  the  month  and  year  when  it  is  filed  beinc 
pveTiously  inscribed  thereon,  with  the  surname  of  the  plaintiff's  Six  Clerk,  ana 
deik  in  Court  who  files  it,  subscribed  at  the  foot  on  the  left  side,  and  also  the 
term  in  which  the  bill  was  filed,  and  the  surname  of  the  defendant's  Six  Clerk. (r) 

A  replication  may  be  filed  immediately  after  the  answer  has  come  in.  Regu- 
laily,  it  should  be  ^ed  before  the  period  which  *ha8  been  mentioned  p  ^^Qg  n 
as  given  to  the  plaintiff  by  the  16th  order  of  1831,  to  consider  what  ^  -I 

Ibtare  proceedings  in  the  cause  shall  be  had ;  but,  as  we  have  seen,  a  replica- 
tion will  be  in  time  to  prevent  an  order  to  dismiss  the  bill  for  want  of  prosecn- 
tioo,  if  filed  after  notice  of  the  motion  to  dismiss  has  been  served,  but  before 
the  order  is  made.  («^ 

Where  a  plaintiff  nas  amended  his  bill  afler  answer,  and  has  not  served  a 
ndfpcma  to  answer  the  amended  bill,  he  must  wait  till  the  expiration  of  eight 
days  allowed  to  the  defendant  by  the  14th  order  of  1833,  to  consider  whether 
it  is  necessary  for  him  to  answer  the  amended  bill,  (^)  before  he  can  file  his 
leplication,  unless  the  amendment  consists  merely  of  an  alteration  of  names, 
dates,  or  sums,  or  the  correction  of  clerical  errors ;  in  which  case  he  may  file 
!»  replication  immediately.  The  eiffht  day^  are  to  be  calculated  from  the  date 
of  the  entry  of  the  amendment  in  the  cause-book  at  the  Six  Clerks*  office, 
which,  by  a  recent  order,  (12th  May,  1838,)  is  directed  to  be  made  upon  the 
amendment  of  eveiy  bill  being  completed,  and  from  which  date  the  amended 
bill  is  to  be  deemed  to  have  been  filed.  If  the  defendant  serves  an  order  for 
time  lo  answer  or  a  warrant  to  attend  the  master  upon  an  application  for  such 
time,  the  replication  must  not  be  filed  till  the  usual  time  afler  the  answer  has 
been  put  in. 

We  have  seen  before,  that,  after  a  replication  has  been  filed,  a  plaintiff^  if 
he  wishes  to  withdraw  it  and  amend  his  bill  further  than  by  adding  parties, 
must  make  a  special  application  for  leave  to  do  so  to  one  of  the  Mastere  of  the 
Court,  (u)  in  which  case,  he  must  satisfy  the  Master,  by  affidavit,  that  the 
matter  of^the  proposed  amendment  is  material,  and  could  not,  with  reasonable 
dUigence,  have  been  sooner  introduced  into  the  bill,  {x) 

A  plaintiff  may  also  obtain  leave,  upon  motion,  to  withdraw  his  replication, 
and  set  his  cause  down  for  hearing  upon  bill  and  answer;  (y)  and  that,  even 
aHer  he  has  entered  into  an  undertaking  to  speed  the  cause,  in  such  case,  the 
midertakinv  *to  set  the  cause  down  for  hearing  upon  bill  and  answer,  p  *^a(k  1 
haa,  as  we  have  seen,  been  held  to  include  the  service  of  a  subpcsna  ^  -I 

to  hear  judgment,  although  not  so  expressed  in  tiie  order,  (z) 

It  may  l^  observed  here,  that  it  has  sometimes  happened,  that,  even  after 
witnesses  have  been  examined,  it  has  been  discovered,  tiiat,  owin^  to  a  mistake, 
no  rei^ication  has  been  filed ;  in  such  cases  the  Court  has  permitted  the  repli- 
cation to  be  filed  nunc  pro  tunc,  (a)  And  it  seems  that  the  Court  has  permitted 
thiB  lo  be  done  after  the  cause  has  come  on  for  hearing,  and  the  reading  of  the 
pioofe  has  been  commenced.  (6) 

(aySm^.  287.  (r)     Hind.  385. 

\a)  AniCt  p.  365. 

(/)  Savory  ▼.  Dyer,  Amb.  70.     Vide  etiam  Bolton  v.  Bollon^  mte^  v.  1,  p.  619* 

(«)  JnUt  V.  1,  546.  (x)  IMd.     Ord.  1888,  XY. 

(y)  Rogm  V.  Goon,  17yei.  180.  (z)  Ibid.    Anie^  p.  376. 

(a)  Piac  iter.  887.  (6)  Bodney  ▼•  Haseb  Moi*  896. 


%n  ov  WJomuB. 


[    ♦891    3  «CHAPTER  XIX 

OF  RKJOINDEB. 

Aftkr  the  plainlifT  has  filed  his  Teplication,  he  should  serve  the  defendant 
with  a  subpoena  to  rgoin. 

According  to  the  ancient  practice  of  the  Court,  when  the  plaintiff  filed  bis 
leplication  in  term,  he  might  sue  out  a  subpoena,  against  the  defendant,  to  rgoin, 
returnable  at  a  certain  day  in  term,  which  subpoena  required  personal  senrioe.  («) 
This  practice,  however,  was  very  rarely  resorted  to,  unless  when  tlia  defend* 
ant  lived  in  town,  and  could  easily  be  served ;  and  the  most  usual  way  was  lo 
apply  to  the  Court,  by  motion  or  petition,  that  a  stibpama  to  rejoin,  returnable 
immediatdy^  might  issue  against  the  defendant,  and  that  service  thereof  on  the 
defendant's  clerk  in  Court  might  be  good  service,  which  was  granted  ef 
oourse.  {p) 

The  necessity  of  having  an  order  of  the  Court  to  authorize  the  serrice  of  a 
subpoena  to  rejoin  upon  the  defendant's  derk  in  Court  was,  however,  taken 
away  by  the  20th  of  Lord  Lyndhurst's  Orders,  (c)  which  directed,  that  ^^aenioe 
on  the  clerk  in  Court  of  any  subpoena  to  rejoin,  or  to  answer  an  amended  biB» 
should  be  decreed  good  service,"  and,  by  the  orders  of  1833,  by  which  the 
forms  of  all  subpoenas  at  present  in  use  have  been  prescribed,  a  subpcena  to 
rgoin  is  in  all  cases  returnable  immediately;  so  that  a  subpoena  to  rcjoiot 
returnable  immediately,  to  be  served  on  the  defendant's  clerk  in  Court,  aiay  in 
all  cases  be  sued  out  without  order. 

The  method  of  preparing  and  serving  a  subpoena  to  rejoin  is  the  same  ns  that 
of  preparing  and  serving  a  subpoena  to  appear  and  answer,  (dj  The  fonn  of 
the  subpoena  is  as  follows : — 


r    *392    1     **  ^^^'^  ^^     ^^ »  greeting.     We  command  you 

L  J  [and  every  of  youl  thaiy  immeduUefy  yter  the  service  of  this 

writf  you  do  appear  in  our  Hign  Court  of  Chancery ^  then  and  there  to  refam 


and  join  in  commission,  if  thereunto  rehired,  in  a  certain  cause  wherein 

[and  others  or  another]  are  plaintiffs,  and  [and  others  oc 

another]  are  defendants.     Witness,  Sfc^ 

The  names  of  three  defendants  (husband  and  wife  being  reckoned  as  one^l 
may  be  inserted  in  the  same  subpoena  to  rejoin ;  but  if  three  are  inserted,  and 
one  or  two  only  are  served,  if  the  plaintiff  proceed  to  examine  witnesses,  the 
party  not  served  shall  not  be  concluded  -by  those  examinations,  being  no  party 
thereto. 

No  particular  time  is  limited  by  the  practice  of  the  Court  within  whidi  n 
plaintiff  is  bound  to  serve  a  subpoena  to  rejoin,  unless  where  he  requires  a  com- 
mission  to  examine  witnesses,  in  which  case  he  must,  in  order  to  entitle  himself 
to  such  commission,  serve  his  subpoena  to  rejoin^  as  well  as  an  order  for  sack 
commission,  within  three  weeks  from  the  filing  of  his  replication,  (e) 

If,  however,  a  plaintiff,  after  filing  his  replication,  omits  to  serve  his  sub- 
poena to  rejoin  within  three  terms,  the  defendant  may  either  apply  to  the  Coort, 

(a)  1  HaiT.  342.  ed.  Newi.  (h)  Ibid. 

(e)  Ord.  1838.  {d)  OM.  1838,  I.     Vide  mUe^  chip.  TD. 

(e)  Old.  1831,  ZVn.  Ante^  p.  880.  This  role  i^pUei^  m  wa  hste  leeiiy  as  well  to 
casM  in  whidi  the  phintiff  has  filed  bie  replicatioii  in  pursuance  of  an  undertaking  to  apaed 
the  cauM,  aa  to  thoae  in  which  he  has  replied  without  having  entered  into  audi  undertakn^. 
Vide  ante.  p.  876. 


Qw  muoamau  ttl 


I ;  80  mat  if  is  compeieni  10  eimer  pany  10  prooeea  10  uie  examinanon  01 
itnesaes.  (g) 

is  to  be  obserred  here,  that,  by  the  Bankrupt  Act,  6  Geo.  4,  p    ^^go    -1 
t  8.  91,  it  is  enacted,  tiiat,  in  all  suits  in  equity  by  or  against  ^  -I 


by  inotiom  to  dismiss  the  bill  for  want  of  proeecotioii,  or  he  may  appear  to 
icjoin  gratis^  and  thereby  put  the  cause  in  a  course  for  hearing.  (/) 

After  the  defendant  or  his  clerk  in  Court  has  been  served  with  a  subpcena  to 
re|otD,  he  ought,  in  strictness,  to  appear,  and  file  a  rejoinder  to  the  plaintiff's 
replication ;  in  practice,  however,  a  rejoinder  is  seldom  or  never  filed,  the  cause 
being  considered  as  completely  at  issue  between  the  parties  immediately  after 
the  service  of  the  subpoena  to  rejoin,  or  the  defendant's  appearance  to  rejoin 
gratis  ;  so  that  it  is  competent  to  either  party  to  proceed  to  the  examination  of 
nifl  witnesses. 

•It 
<^  1^ 

the  assignees  of  a  bankrupt,  no  proof  shall  be  required,  at  the  hearing,  of  the 
petitioning  creditor's  debt  or  debts,  or  of  the  trading  or  act  or  acts  of  bankruptcy 
tfespectiveiy,  as  against  any  of  the  parties  in  such  suit,  except  such  parties  as 
•hall,  within  ten  days  after  rejoinder^  give  notice  in  writing  to  the  assignees  of 
hi«  or  their  intention  to  dispute  some  and  which  of  such  matters.  Where» 
therefore,  a  party  to  a  suit  intends  to  dispute  any  of  the  matters  mentioned  in 
the  above  section,  (A)  he  ought,  in  strictness,  to  give  notice  in  writing  of  his 
intention  so  to  do,  to  the  assignees,  within  ten  days  afler  the  rejoinder.  If, 
however,  the  defendant  omits  to  give  the  notice  within  the  time  required  by  the 
act,  the  Court  will  permit  him  to  withdraw  his  rejoinder  and  rejoin  de  novo${%) 
and  it  has  even  frone  to  the  extent  of  permitting  this  to  be  done  at\er  the  cause 
was  at  issue,  and  witnesses  had  been  examined,  upon  the  defendant's  solicitor 
making  an  affidavit  that  the  notice  was  omitted  through  inadvertency,  and  that 
k  was  essential  to  justice  that  such  permission  should  be  granted,  {k)  It  is  to 
be  observed,  however,  that  the  Court's  making  such  an  order  is  an  act  of  indul* 
gence,  and  ought  not  to  be  extended  to  a  pase  where  the  negligence  of  the  party 
obtaining  it  has  put  it  out  of  the  power  of  the  other  party  to  establish  the  fact 
which  it  is  intended  to  dispute  $  and  accordingly,  in  the  latter  case,  the  Court 
mcidified  the  order,  so  that  the  defendant  should  only  be  entitled  to  the  benefit 
of  it  upon  his  consenting  that  the  depositions  of  a  person  deceased,  which  were 
made  in  the  bankruptcy,  should  be  admitted  as  evidence  of  the  act  of  bank* 
niptey.  (/) 

It  does  not  appear  from  the  above  cases,  whether  any  reioinder  had  been 
filed :  it  is  suggested,  however,  that  it  is  one  of  the  cases  in  which  r-  ^^g .  ^ 
a  rejoinder  should  be  actually  filed,  otherwise  *there  is  no  period  *-  J 

ficoiB  which  the  ten  days  mentioned  in  the  act  can  be  correctly  computed. 

It  also  seems  to  be  necessary  actually  to  file  a  rejoinder  where  a  plaintiff  in 
a  cause  has  examined  a  witness  de  bene  es»e,  and  afterwards  repliea,  without 
aernog  a  subpcena  to  rejoin,  in  order  to  force  the  plaintiff  to  examine  his  wit- 
ness again  in  chief  $  the  effect  of  the  rejoinder  in  such  case  being,  to  render 
the  depositions  taken  de  bene  esse  nugatory,  if  the  witness  lives  long  enough 
lo  be  examined  in  chief,  (m) 

By  an  order  of  the  Court,  no  tubpcma  to  rejoin  shall  be  of  force,  unless 
there  be  a  replication  filed  in  the  cause,  according  to  the  course  of  the  Courts 
before  the  issuing  out  of  the  said  stibpcma,  or  at  least  before  the  return  thereof; 
and  the  parties  upon  whom  such  nMpcma  shall  be  served,  finding  no  replica- 
tion filed  before  the  return  thereof,  shall  have  the  ordinary  costs  taxed  accord- 
ing to  the  course  of  the  Court  (n) 


i8 


)  Pne.  Beg.  871.     For.  Rom.  114.    -     (g)  Prac  Rog.  871. 
(1)  Afl  to  tlio  GftKt  in  which  tiuMO  matteis  nuij  now  be  diqputed»  vide  ante,  v.  1»  p.  88. 
~   Beika  v.  Wigan,  1  V.  A  B.  821.  (^)  Brickwood  ▼.  Miller,  Coop.  870. 

Biidtwood  ▼•  Miller,  1  Mer.  4,  8.  C;  8  Koee,  816,  8.  C. 
(m)  Hind.  891.  (n)  Beuiief*s  Ord.  109,  188. 


•S4  «v 

'  We  have  seen,  however,  befbie,  ihat  wheie,  teoagh  mMke  or  inadter- 
lenoe,  the  plaintiff  hae  omitted  to  file  a  lej^icalioti,  he  may  oblaia  leave  to  da 
§0  nunc  pro  ttme.  {o) 

After  rejoinder,  or  service  of  a  wbpcena  to  rejoin,  a  defendant  casnol  move 
to  dismiss  for  want  of  piosecnticm,  faiot  rilust  proeeed  in  the  manner  alreadj 
pointed  ont  (p) 


[   *995    J  •CHAPTER  XX, 

OF  EVIDENCIS. 


Part  L—- Of  the  Matters  to  be  proved. 
Sect.  1. — €f  AdmUiUms. 

The  cause  being  at  issue,  by  the  service  of  the  subpoena  to  rejoin,  or  by  ths 
defendant's  appearance  to  rejoin  gratis^  the  next  step  to  be  taken  by  the  plain- 
tiff is,  to  prepare  his  proofs.  The  defendant,  also,  if  he  has  any  case  to  e^ab- 
lish  in  opposition  to  that  made  by  the  plaintiff,  must,  in  like  manner,  prepam 
to  substantiate  it  by  evidence. 

In  order  to  this,  the  first  consideration  with  both  parties  must  be  the  qneeiion, 
what  is  necessary  to  be  proved  P  and,  having  decided  upon  that,  they  most  then 
ascertain  the  manner  in  which  the  proof  is  to  be  effected.  In  the  following  chap- 
ter, therefore,  a  few  pages  will  be  devoted  to  a  brief  consideration  of  the  matteis 
necessary  to  be  proved,  both  on  the  part  of  the  plaintiff  and  of  the  defendant 

With  respect  to  this  point,  it  may  be  laid  down  as  an  indisputable  proposition, 
that  whatever  is  necessary  to  support  the  case  of  the  plaintiff,  so  as  to  entide 
faim  to  a  decree  against  the  defendant ;  or,  in  the  case  of  a  defendant,  to  snppoit 
his  own  case,  as  made  by  his  answer,  against  that  of  the  plaintiff;  must  be 
furoved,  unless  it  is  admitted  by  the  other  party. 

Our  object  at  present,  therefore,  must  be  to  consider  what  admissions  by  tlie 
parties  wdl  preclude  the  necessity  of  proofs. 


r    *306    1      *Admissions  are  either,  L  Upon  the  record  j  or,  II.  By 
L  J  ment  between  the  parties. 

I.  Admissions  on  the  record  may  be,  1,  eonstrucHve^  t.  e.  those  which  are 
Ae  necessaiy  consequence  of  the  form  of  pleading  adopted ;  or,  2,  adual^  L  i* 
those  which  are  positively  contained  in  the  pleading. 

1.  With  respect  to  constructive  admissions,  the  most  ordinary  instance  of 
them  is,  where  a  plea  has  been  put  in  by  a  defendant  either  to  the  whole  or  part 
of  the  bill ;  in  that  case,  as  we  have  seen,  the  bill,  or  that  part  it  of  idiira  m 
pleaded  to,  so  far  as  it  is  not  controverted  by  the  plea,  is  admitted  to  be  trae. 
A  plaintiff,  therefore,  where  he  has  replied  to  a  plea,  may  vest  satisfied  with 
that  admission,  and  need  not  go  into  evidence  as  to  that  purt  of  his  ease  which 

(o)  AntCt  P*  890.  {p)  Ante,  p.  876. 


the  plM  18  inlMided  to  oo?0r,  («)  ubIms  the  plea  k  a  n^gatiye  plea,  in  which 
case  it  will  be  neceasary  for  l^m  to  proye  the  matter  negatived,  for  the  purpose 
of  disproving  the  plea,  in  the  same  manner  that  he  may  enter  into  evidence  for 
Ihepurpoee  of  disproving  matter  which  has  been  pleaded  affirmatively,  {p) 

The  same  rule  is  applicable  where  a  special  replication  is  put  in  to  an  answer  | 
in  such  case,  all  those  parts  of  the  answer  which  are  not  denied  by  the  replica* 
lion  are  admitted  to  be  true. 

The  iactB  alleged  in  a  bill,  where  they  are  alleged  positively,  and  not  by  way 
of  pretence,  are  also  constructive  admissions,  in  favour  of  the  defendant,  of  the 
fiicts  so  alleged,  and,  therefore,  need  not  be  proved  by  other  evidence ;  for^ 
whether  they  be  true  or  not,  the  plaintifr,  by  introducing  them  into  his  bill,  and 
making  them  part  of  the  record,  precludes  himself  from  afterwards  disputing 
their  troth.  Sometimes  facts  are  hypothetically  introduced  into  a  bill,  for  the 
purpose  of  raising  an  answer  to  an  anticipated  defence,  with  a  species  of  pro- 
test against  their  being  considered  as  admitted;  as,  ^^ Whereas  your  orator 
ehargee^  that,  in  ease  nteh  or  $uch  a  thing  be  /rue,  but  which  your  orator  by 
no  means  admits  ;*'  in  such  cases,  the  ^matter  alleged  is  not,  of  p  ^^g.^  -i 
coarse,  to  be  considered,  as  admitted  by  the  bill,  but  must  be  the  L  J 

eahjeet  of  proof. 

It  is  to  be  observed,  that  there  is  a  great  difference  between  actual  and  eon* 
•tmctiTe  admissions,  with  respect  to  the  manner  in  which  they  are  presented  to 
the  Court :  the  former  are  read  to  the  Court  to  substantiate  thecase  of  the  party 
reading  them,  in  the  same  manner  as  the  other  proofs  in  the  cause ;  the  latter 
are  presented  to  the  Court,  at  the  outset  of  the  hearing,  by  the  counsel  opening 
the  pleadings,  for  the  purpose  of  shewing  what  the  matters  in  issue,  between 
the  parties,  are. 

2.  Actual  admissions  on  the  record  are  those  which  appear  either  in  the  bill 
or  in  the  answer. 

The  plaintiff,  of  course,  cannot  read  any  part  of  his  own  bill  as  evidence  in 
support  of  his  case,  unless  where  it  is  corroborated  by  the  answer  i  as  where 
the  bill  states  a  deed  or  a  will,  and  the  defendant,  in  his  answer,  admits  the 
deed  or  will  to  have  been  properly  executed,  and  to  be  to  the  tenor  and  effect 
set  forth  in  the  bill  $  in  such  case,  the  plaintiff,  having  read  the  admission  from 
the  answer,  may  read  his  bill,  to  shew  the  extent  of  the  admission  made  by  the 
defendant  In  strictness,  however,  this  can  hardly  be  called  reading  the  bill  on 
the  part  of  the  plaintiff,  since  the  reading  is  only  allowed  because  the  defendant, 
by  admitting  the  statement  to  be  true  as  set  forth  in  the  bill,  has,  to  that  extent, 
made  that  portion  of  the  bill  a  part  of  his  answer.  It  is  to  be  observed,  that, 
in  Cox  V.  AlHngham^ic'^  the  Master  of  the  Rolb,  (Sir  Thomas  Plumer,)  said, 
**  it  must  be  a  very  explicit  and  unqualified  admission  to  dispense  with  the  pro- 
doction  of  that  which  constitntes  the  foundation  of  the  suit :  nothing  short  of 
that  would  do,  even  if  that  would  do." 

Where  a  defendant  refers  to  the  document  ybr  greater  eertasnty,  Ac,  he 
baa  a  right  to  insist  upon  tiie  document  itself  being  r^.(^)  It  is,  however,  to 
be  notioBd,  that,  in  a  case  before  the  Court  of  Exchequer,  the  plaintiff  was 
permitted  to  read  from  his  bill  a  will  that  had  been  admitted  by  the  answeiv 
although  the  defendant  had,  in  his  answer,  referred  to  the  will  for  certainty, 
Ac  $  but  no  'question  in  the  cause  turned  upon  the  construction  p  ^^gg  -i 
ofthewilLfe)  ^  -* 


(a)  The  phintiff  mty,  bowe?er»  ■■  we  ha?e  seen,  ezamine  at  large  into  his  whole  can. 
Jniet  p.  934. 

(/)  Cox,  V.  Allinghanij  Jac  887.  (e)  Owen  ▼.  Joim,  8  AnsL  605. 


ti6  OF  vramtam. 

Where  a  defendant,  by  hie  answer,  admits  a  doeument  set  oot  in  the  btO  to 
be  to  the  purport  or  effect  set  oat^  &c.,  bat  craves  leave  to  refer  to  it,  the  plain* 
tiff  need  not,  on  that  ground,  reply  to  the  answer,  but  may  set  the  eaoae  down 
for  hearing  on  bill  and  answer,  and  obtain  an  order  to  prove  the  docnment  vIm 
voce  at  the  hearing,  (/)  provided  it  be  such  a  document  as,  by  the  rules  of  the 
Court  hereafter  to  be  noticed,  can  be  read  in  that  manner,  (g*) 

We  have  seen  before,  that,  in  certain  cases,  viz  :  where  a  biU  has  been  taken 
pro  confesso  under  the  stat  1  W.  4,  c.  80,  it  may  be  read  in  evidence  against 
the  defendant,  against  whom  it  has  been  so  taken  pro  eonfes$o.{h)  In  additioB 
to  what  has  been  already  stated  upon  this  point,  it  is  to  be  noticed,  that,  ia 
Cory  V.  Gerieken^{i)  Sir  Thomas  Plumer,  (V.  G.)  permitted  a  cross  bill  for  a 
discovery  which  had  been  taken  oro  confesso  against  the  plaintiff  in  the  onjgtiul 
suit,  to  be  read  at  the  hearing  of  the  cause,  although  it  did  not  appear  to  have 
been  taken  pro  confenno  under  the  statute  then  in  force  upon  that  sobject;  (i) 
but  it  is  to  be  remarked,  that  in  allowing  it,  his  honour  acted  in  obedience  to 
an  order  which  the  defendant  had  previously  obtained,  directing  the  bill  to  be 
taken /iro  confessOf  and  to  be  read  at  the  hearing,  **  saving  just  exceptions,'* 
and  which,  as  it  had  not  been  discharged,  he  considered  imperative  upon  him. 

With  respect  to  the  right  of  a  defendant  to  make  use  of  the  plaintiff's  bill  as 
an  admission  of  the  facts  therein  slated,  it  is  to  be  observed,  tliat,  at  common 
law,  the  general  rule  is,  that  a  bill  in  Chaucery  will  not  be  evidence,  except  to 
shew  that  such  a  bill  did  exist,  and  that  certain  facts  were  in  issue  between  the 
parlies,  in  order  to  introduce  the  answer  or  the  depositions  of  witnesses,  and 
that  it  cannot  be  admitted  as  evidence  to  prove  any  facts  either  alleged  or  denied 
r  *a99  1  ^"  *^  *biU.(/)  In  Courts  of  Equity  however,  a  different  role  pie- 
^  -J  vails,  and  the  bill  may  be  read  as  evidence  for  the  defendant,  of  any 

of  the  matters  therein  averred,  (m) 

But  although  a  defendant  has  a  right  to  read  the  plaintiff  *s  bill  as  evidenee 
acainst  him,  such  right  is  confined  to  the  bill  as  it  stands  on  the  record.  If  the 
bill  has  been  amended,  the  amended  bill  is  the  only  one  upon  the  record,  and  the 
defendant  has  no  right  in  that  case  to  read  the  original  bill  in  evidence,  (n)  It 
seems,  however,  that  where  the  consequence  of  the  amendment  has  been  to 
alter  the  effect  of  the  answer  to  the  original  bill,  or  to  render  it  obscure,  the 
defendant  has  a  right  to  read  the  original  bill  for  the  purpose  of  explaining  the 
answer,  (o)  And  in  a  cause  in  the  Court  of  Chancery  in  Ireland,  Sir  Anthony 
Hart,  (L.  C.)  in  deciding  upon  the  question  of  costs,  read  from  the  defendant*8 
office-copy  certain  chains  in  the  original  bill  which  had  been  expunged  by 
amendment,  for  the  purpose  of  ascertaining,  quo  aittmo,  the  bill  had  been  filed,  (p) 

A  bill  may  also  be  read  in  evidence  against  a  plaintiff,  although  filed  by  him 
in  another  suit  In  such  case,  however,  it  will  be  necessary  to  prove  that  it 
was  exhibited  by  the  direction,  or  with  the  privity,  of  the  party  plaintiflT  in  itp 
<for  any  person  may  file  a  bill  in  another  person's  name.'(^) 

In  Hales  v.  Ponurd^  before  referred  to,  (r)  the  bill  offered  in  evidence  was 
ibr  tithes,  and  had  been  filed  by  a  former  rector.  Ifi  general,  however,  the  role 
appears  to  be,  not  to  permit  bills  in  another  cause  to  be  read  as  legal  evidence^ 
nnless  by  way  of  corroborating  other  evidence,  (s) 


(A) 


)  Fielder  ▼.  Cage,  Prac  Reg.  219.  {g)  Vide  pott. 

Ant%  ▼.  1,  p.  194.  (0  8  Mad.  43. 

(k)  46  Geo.  3,  c.  124,  a.  6.  (/)  1  PhiUipa  on  Evid.  860. 

(nt)  Ires  ▼.  Medcallb,  1  Atk.  63.  (n)  Halea  v.  Pomfret,  Dan.  Ex.  Rep.  141. 

(o)  Ibid. 

Ip)  Fitzgerald  v,  OTlaberty,  1  Molloy.  847. 
(q)  Woollet  ▼.  Roberta,  I  Ch.  Oa.  64.  (r)  Ubi  tuprtu 

(t)  Handeaide  v.  Brown,  1  Dick.  286. 
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With  respect  to  admiwions  made  by  the  answer  of  a  defendant,  it  is  to  be 
observed,  that  although  a  plaintiff  by  his  replication  deniea  the  truth  of  the 
whole  of  the  defendant's  answer,  he  does  not  thereby  preclade  himself  from 
reading  ^whatever  portion  of  it  he  thinks  will  support  his  case ;  ^  *a(\q  n 
except  the  answer  be  that  of  an  infant,  which,  as  we  have  seen,  ^  *J 

can  never  be  read  to  establish  a  fact  which  it  is  against  the  infant's  interest  to 
adnnit.  (/)  It  may  be  observed,  however,  that  although  the  answer  of  an  infant 
cannot  be  read  against  him,  the  answer  of  the  person  under  whom  he  derives 
title,  may,  and  Sierefore  it  has  been  held,  th^t  if,  in  a  suit  to  establish  a  will 
against  the  heir,  the  heir  puts  in  his  answer  admitting  the  wilU  and  dies  before 
the  hearing,  the  derivative  heir,  though  an  infant,  wUi  be  bound  by  the  admis- 
sion, and  that  the  will  need  not  be  proved.  (//)  Of  course,  if  an  infant  heir  is 
bound  by  the  admission  of  his  ancestor,  such  an  admission  will  be  equally  bind* 
ing  upon  an  adult. 

In  permitting  an  answer  to  a  bill  praying  relief,  to  be  partially  read  by  a  plain* 
tiff  in  support  of  his  case,  the  practice  of  Courts  of  Equity  differs  materially 
firom  that  of  Courts  of  Law,  in  which,  if  the  answer  of  a  defendant  is  offered 
as  evidence  against  him,  the  defendant  has  a  right  to  insist  upon  the  whole  being 
lead,  in  order  that,  by  comparing  the  several  parts  with  each  other,  the  true 
meaning  and  extent  of  the  admissions  may  be  more  clearly  understood,  (u)  It 
must  not,  however,  be  supposed  tha^  in  permitting  a  plaintiff  to  read  a  portion 
only  of  the  defendant's  answer  in  support  of  his  case,  a  Court  of  Equity  will 
allow  a  plaintiff  to  read  a  passage  from  a  defendant's  answer,  for  the  purpose  of 
fixing  a  defendant  with  an  admission,  without  reading  the  explanations  and 
qualifications  by  which  the  admission  may  be  accompanied,  even  though  such 
explanations  and  qualifications  be  contained  in  a  distinct  passage  from  that  offered 
to  be  read.  The  rule  is,  ^*  that  where  a  plaintiff  chooses  to  read  a  passage  from 
a  defendant's  answer,  he  reads  all  the  circumstances  stated  in  the  passage.  If 
the  passage  so  read,  contains  a  reference  to  any  other  passage,  that  other  passage 
must  be  read  also."  (x)  Thus  where,  in  the  course  of  hearing  a  cause,  the 
plaintiff's  counsel  *read  a  passage  from  the  answer  which  com-  r-  «.^.  ^ 
menced  with  the  following  words,  ^  Before  ntch  demand  was  made^ '  L  -I 

^'c;  and  the  defendant  insisted  that  the  passage  immediately  preceding,  in 
which  the  demand  was  spoken  of,  and  which  contained  statements  of  several 
other  circumstances,  which  in  grammatical  construction  were  connected  with 
the  mention  made  of  the  demand,  should  be  read,  which  the  Court  ordered,  and 
upon  that  occasion,  laid  down  the  rule  as  above  stated,  (y)  The  same  rule  has 
since  been  recognized,  and  acted  upon  in  several  cases,  (z)  But  it  is  to  be 
observed,  that  altheugh  a  defendant  has  a  right  to  insist  that,  where  a  plaintiff 
reads  a  passage  from  his  answer,  he  shall  read  other  passages  in  the  answer 
which  are  connected  in  meaning  with  the  first  passage,  whether  such  passages 
aie  connected  in  point  of  grammatical  construction,  or  separated  by  passages 
relating  to  distinct  subjects,  (a)  the  Court  will  not,  where  *a  plaintiff  reads  a 
passage  in  a  defendant's  answer,  as  evidence  of  a  particular  fact,  allow  a  defend- 
ant to  read,  as  evidence,  any  subsequent  matter,  although  it  may  be  connected 
with  the  passage,  which  the  plaintiff  had  read,  by  such  words  as  *  but'  or  *and,' 

(/)  Anie^  ▼.  1,  p.  336. 

(//)  Robinwn  v.  Cooper,  4  Sim.  181 ;  Loch  v.  Foot,  ibid.  133 ;  ante,  vol.  1,  p.  389. 
(u)  Phillipc  ^  Amos  on  Evid.  357. 

(x)  BartlettT.  Gillard.  8  Rusb.  Id7;  videeUam  Lord  Oimood  ?.  HatohiniOD,  18  Ym, 
Al,  53;  16  Ves.94,  S.  C. 

(y)  Bartlelt  ▼.  Uillard,  8  Rqm.  156. 

\z)  Vide  Rode  v.  Whitchurch,  8  Sim.  663 ;  None  v.  Bonn,  6  Sim.  335. 
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unless  the  subsequent  matter  is^ezplanatory  of  the  passage  read  by  the  plsiii- 
tiff.*  (6)  It  is  also  to  be  remarked,  that  even  where  a  passage  is  allowed  to  be 
read  as  explanatory  of  a  part  previously  read  by  the  plaintiff,  it  is  to  be  read 
only  for  the  purpose  of  explanation  so  far  as  explanation  may  be  neoeasaiy. 
If  in  the  passage  so  read,  new  facts  and  circumstances  are  introduced,  in  grua- 
matical  connexion  with  that  which  must  be  read  for  the  purpose  of  expkiniw 
the  reference,  the  facts  and  circumstances  so  introduced  are  not  to  be  considmd 
as  read,  (c) 

To  this  may  be  added,  that  where  a  plaintiff,  in  reading  a  passage  from  a 
defendant's  answer,  has  been  obliged  to  read  an  allegation  which  makes  s^aiaat 
his  case,  he  will  be  permitted  to  read  evidence  to  disprove  such  allegatioo.  (i) 
r  *402  1  *^^  is  to  be  observed,  in  this  place,  that  although  Courts  of 
^  -J  Equity  permit  the  answer  of  a  defendant  to  be  partiaUy  read,  sock 

permission  is  confined  to  answers  to  bills  praying  relief  $  where  an  answer  to  a 
bill  of  discovery  only  is  used  as  evidence,  the  whole  must  be  read,  as  at  law.  {e) 

With  respect  to  what  will  be  considered  as  such  an  admission  by  an  answer, 
as  will  dispense  with  the  necessity  of  other  proof,  it  may  be  stated,  that  besides 
those  expressions  which  in  words  admit  the  fact  allegea  to  be  true,  a  statemeaC 
by  the  defendant  that  ^ke  beHeves^^or  that  he  has  been  *iitformedandbeHait$9* 
that  such  fact  is  true,  ^.f  will  be  sufficient,  unless  such  statement  is  eoopM 
by  some  clause  to  prevent  its  being  considered  as  an  admission.  The  rale  is 
equity  being,  that  what  ike  drfendant  believes  the  Court  tviU  bdieoe.  (/) 

A  mere  statement,  however,  in  an  answer,  that  a  defendant  has  been  in- 
formed that  a  fact  is  as  stated,  without  an  answer  as  to  his  belief  concemiag 
it,  will  not  be  such  an  admission  as  can  be  read  as  evidence  of  the  fact.  Srnh 
an  answer  is,  in  effect,  insufficient,  and  if  the  plaintiff,  upon  reading  the  plead- 
ii^[s,  finds  such  a  statement  as  to  a  fact,  with  respect  to  which  it  is  importsHt 
to  have  the  defendant's  belief,  he  should  except  to  the  answer  for  insufficient. 
It  is  to  be  remarked,  that  although  the  Court  will,  in  genend,  consider  what 
the  defendant  ^btUeves*  td  be  true,  as  admitted  by  him,  it  will  not  treat  the 
statement  of  an  heir-at-law,  that  he  believes  a  will  to  have  been  executed  as  ss 
admission  of  the  will,  but  will  require  either  a  direct  admission  or  proof  of  its 
execution,  in  the  usual  way.  [g) 

It  has  been  before  stated,  that  the  answer  of  an  infant  being  in  fact  the  answer 
of  his  guardian,  cannot  be  read  against  him.  (A^  The  answer,  however,  mayt 
it  seems,  be  read  against  the  guardian;  and  m  BeaaUy  v.  Magrath  (t)  ihe 
answer  of  an  infant  by  his  mother  and  guardian  in  another  cause,  was  read 
i^inst  the  mother  in  her  own  capacity.  And  it  seems,  that  where  a  defendant, 
r  *403  1  ^^^  ^^  infant,  answers  by  guardian,  and  *at  at  full  age  neither 
■-  ^  amends  nor  makes  a  new  answer,  as  he  may  do,  but  prays  a  hear- 

ingof  the  cause  de  novo^  his  answer  shall  be  evidence  against  him.  («) 

But  although  the  answer  of  an  infant  cannot  be  read  against  him,  the  nile  is 
diffisrent  with  respect  to  the  answer  of  a  person  of  w^lk  intellect,  taken  by 
guardian*  IJ\  The  answer  of  an  idiot  or  lunatic,  put  in  by  his  c<miniittee,  nuqf 
also  be  reaa  against  him. 

For  the  rules  of  practice,  with  regard  to  reading  the  anawer  of  married  per- 
sons, the  reader  is  referred  to  a  former  portion  of  this  treatise,  (m) 


(5)  Dvtw  ▼.  Sparling,  1  R.  dc  M.  64,  68.    (c)  Bartlettv.  Gillftrd,  uU  wipnu 
d)  Price  ▼.  Lytton,  8  Rubs.  206. 

t)  Loid  Ormond  ▼.  HutduiiMii,  13  Yes.  47 ;  16  Yes.  94,  S.  C. 
)  Potter  y.  Potter,  1  Yea.  274,  sed  vide  and  query;  Hill  ▼.  Biimey,  6  Yes.  738. 
)  Potter  ▼.  Potter,  1  Yee.  274.  (h)  Ante,  ▼.  I  p.  236. 

i)  2  8ch.  dc  LeC  84.  {k)  Hind.  428. 

")  AnU^  ▼.  1,  p.  249.  (m)  AnU,  t.  1  p.  214. 


% 
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It  may  be  stated,  as  a  general  and  almost  univenal  nile«  that  the  answer  of 
oae  defendant  cannot  be  read  for  the  purpose  of  affording  eTidence  against 
another  $  (it)  because  there  is  no  issue  between  the  parties^  and  no  opportanity 
for  cross-examination,  (o) 

In  Morse  ▼•  RoyaL,  {p)  the  answer  of  an  executor  was  offered  as  evidenoe 
uminst  the  residuary  le^tee,  who  had  been  made  a  party  to  the  suit ;  but  Lord 
Erskine  refused  to  receive  it  for  any  other  purpose  than  that  of  shewing  what 
foiids  came  to  the  hands  of  the  executors,  what  debts  there  were,  the  value  of 
the  estate,  4dc 

Cases,  however,  have  sometimes  occurred,  in  which  a  defendant  has,  by  the 
form  of  his  answer,  made  the  answer  of  a  coniefendant  evidence  against  him- 
eelf;  as  where  a  defendant  stated  in  his  answer,  that  he  was  much  in  years, 
and  could  not  remember  the  matter  charged  in  the  bill,  but  that  J.  S.  was  his 
attorney  and  transacted  the  matter,  whereupon  J.  S.  was  made  a  defendant  i 
the  answer  was  allowed  to  be  read  against  the  original  defendant  $  Lord  Cowper 
being  of  opini<m,  that  the  words  in  the  first  answer  amounted  to  a  reference  to 


giving  iniormation  wmcn  tne  detenoam  mmseii  is  unaoie  to  give, 
the  answer  of  that  co-defendant  may  be  read  against  the  defendant  referring 
toil. 

It  is  to  be  observed,  that  where  an  answer  has  been  replied  to  generally,  it 
can  in  no  case  be  read  as  evidence  on  the  part  of  the  defendant  himself.  In 
disposing  of  the  question  of  costs,  however,  the  Court  will  permit  the  defend* 
ant'e  answer  to  be  read  in  his  own  behalf;  (r)  and  it  has  been  hdd,  that  a 
peer's  answer  upon  protestation  of  honour  may  also  be  read  on  the  question  of 
coels,  on  behalf  of  the  defendant  who  has  put  it  in.  {$) 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  for  himeeli^ 
wm  to  any  other  point  than  that  of  costs,  he  is  entitled  to  have  benefit  by  hie 
answer,  so  far  as  it  amounts  to  a  denial  of  the  plaintiff's  case,  unless  the  denial 
by  the  answer  is  contradicted  by  the  evidence  of  more  than  one  witness ;  the 
rale  of  Courts  of  Equity  being,  thai  where  the  d^endani^  in  txprege  temtB 
n^uHnes  the  aUegatians  in  the  bill^  and  the  evidence  o^  one  pereon  onhf 
affirme  what  hat  been  so  negatived,  then  the  Court  wUlneUhertnake  adeeree, 
nor  send  ii  to  a  trial  at  law.  {f) 

The  denial,  however,  by  the  answer,  must  in  such  cases  be  positive,  other- 
wise the  rule  will  not  apply  |  as  where  a  defendant,  by  his  answer,  denies  a 
laet  as  to  his  belief  only.  («) 

The  reason  for  the  adoption  of  this  rule,  by  the  Courts,  is,  because  there 
being  a  single  deposition  only,  against  the  oatli  of  the  defendant  in  his  answer. 


(m)  Jones  V.  Tmbemlle,  9  Ves.  Jr.  11 ;  4  Bra.  G.  G.  115,  8.  G. 

j(«)  Chervet  ▼.  Jones.  Mad.  &  6.  SOS.     The  caae  of  answers  to  a  bill  of  interpleader, 

an  exception  to  this  role ;  vide  sof ^  Interpleader. 
(jt)  IS  Ves.  355.  (q)  Anon.  1  P.  Wms.  301. 

(r)  Vanoottver  ▼.  Bliss,  11  Yes.  458;  HoweU  ▼.  George,  1  Mad.  1. 


is)  Dawson  ▼.  Ellis,  1  Jacjfc  W.  534. 


]#)  Pember  ▼.  Maiheii,  1  Bro.  G.  G.  63.  Vide  eiiam  IQngdmne  ▼.  Boakea,  Pree.  in 
Ch.  13;  Wakdin  ▼.  Wathell,  3  Gh.  Ca.  8;  Earl  of  Arglasse  ▼.  Muschamp,  1  Vera.  185; 
Alua  ▼.  Jonrdaa,  ib.  161 ;  Ghrist's  GoU.  Gam.  ▼.  Widdrington,  3  Vem.  888;  ffine  ▼• 
I>odd.  3  Atk.  376;  Glynn  ▼.  Bank  of  England,  3  Ves.  88;  Moitimer  ▼.  Orchard,  3  Vee. 
Jr.  S43;  GaaoBs  of  8t  PanTs  t.  Grickett,  ib.  563;  Lord  Granstown  ▼.  Johnston,  8  Yes. 
171 ;  Gooth  ▼.  JaeksoB,  6  Yes.  40;  £y«ns  t.  BickneU,  ib.  174;  GookoT.  Glayworth,  18 
Veo.  13.  , 

Cu)  AmoC T.  Bisooe,  1  Yes.  95;  Hughes  t.  Gainer,  3  Tonng  dc Goll.  838. 
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thq  denial  of  facts  by  the  answer  is  equally  strong  with  the  affirmation  of  tfaeai 
r  *405  1  ^7  ^^  depoeition  |  *where,  therefore,  theiv  are  any  oofibbotmtive 
I-  -I  circamstanees  in  fevonr  of  the  plaintiff's  case,  which  give  a  pie* 

ponderance  in  his  favour*  the  Court  will  depart  froni  the  rule,  and  either  make 
a  decree,  or  direct  an  issue,  (x)  Thus  where  a  bill  was  filed  for  the  speetfie 
performance  of  an  agreement,  which  the  defendant  denied  by  his  answer ;  fanC 
the  agreement  was  proved  by  one  witness,  and  there  was  also  evidenoe  to  pram 
the  defendant's  confession  of  it,  besides  other  corroborative  cireumetanoes,  a 
decree  was  made,  (y)  8o  where  a  defendant  had  denied  notice  of  a  previous 
mortgage,  which,  however  was  proved  by  a  single  witness,  and  it  was  also 
proved  by  other  evidence,  that  upon  an  application  being  made  to  the  defend- 
ant, on  behalf  of  the  previous  mortgage,  for  an  account,  he  observed,  •  Yoo 
have  no  right,  for  yonr  mortgage  is  not  restored ;'  Lord  Redesdale  held,  that 
the  testimony  of  the  witness,  who  proved  the  notice  directly,  was  confirmed 
by  that  observation,  which  shewed  that  the  defendant  had  invest^ted  the  sub- 
ject, and  relied  on  the  neglect  to  register  the  mortgage,  (z) 

Upon  the  same  principle,  where  a  parol  agreement,  with  part  performance  it 
insisted  upon  in  a  bill,  and  the  agreement  is  denied  by  the  answer,  yet  if  it  is 
proved  by  one  witness,  and  supported  by  circunAtances  of  part  performanoe, 
such  as  delivery  of  possession,  the  specific  performance  of  the  agreemenl  has 
been  decreed,  (a)  It  may  be  observed,  however,  that  even  in  such  cases;  if 
the  defendant,  by  his  answer,  denies  the  agreement  set  up  by  the  bill,  and  hie 
denial  is  confirmed  by  circumstances,  the  Court  will  not  decree  a  speeifie  per- 
fonnance,  although  the  case  made  by  the  bill  is  corroborated  by  one  witneas.  (A) 
And  where  a  particular  agreement  by  parol,  (viz :  an  agreement  to  grant  a  lease 
for  three  lives,)  was  stated  in  the  bill  and  proved  by  one  witness  am)  confirmed 
r  *406  1  ^^  '^^  ^^  ^^  performance  j  but  the  answer  admitted  an  ^agree- 
L  J  ment  for  one  life  only,  and  was  supported  by  the  testimony  of  one 

witness,  the  Court  refused  to  decree  for  the  plaintiff,  the  evidence  of  part  per- 
formanoe being  equally  applicable  to  either  agreement,  (c) 

But  althoo^  Uie  Court  will,  where  tliere  are  corroborating  circomalaneea, 
depart  from  its  rule  of  making  no  d^ree  against  the  defendant's  positive  deai^ 
of  the  plaintiff's  case,  where  such  case  is  supported  by  the  deposition  of  one 
witness  only,  it  will  not  do  so  without  allowing  the  defendant,  if  he  is  disposed 
to  avail  himself  of  it,  an  opportunity  of  trying  the  question  at  law,  and  wiB 
direct  an  issue  for  tliat  purpose,  {d)  In  doing  this,  however,  the  Court  of 
Chancery  does  not  leave  the  Court  oi  Law  to  proceed  entirely  upon  ita  own 
rules  of  evidence  $  to  do  so,  would,  in  fact,  be  to  place  the  investigation  belbie 
a  jury  upon  such  a  footing,  that  only  one  result  could  attend  it,  viz :  a  ▼erdict 
against  the  defendant ;  for,  as  the  Court  of  Common  Law,  without  attendii^  to 
the  denial  by  the  defendant's  answer,  would  consider  the  evidence  of  one  wit- 
ness only  as  sufficient  to  entitle  the  plaintiff  to  a  verdict,  it  is  obvious  that  iha 
mere  giving  the  defendant  an  issue  would  in  fact  be  giving  him  no  advantage 
whatever;  the  Court  of  Equity,  therefore,  to  obviate  this  disadvantage,  aeods 
the  case  to  the  Court  of  Law,  to  be  decided  upon  according  to  the  rules  of 
equity.    This  it  does  by  ordering  the  answer  o[  the  defendant  to  be  read  as 


tx)  Pember  v.  Matfaei%  1  Bro.  C.  C.  58;  Wattoa  v.  Hobl%  %  Atk.  19;  Ji 
Sany,  ib.  140;  Hine  t.  Dodd,  ib.  S76. 
(tf }  Only  ▼.  Walker,  8  Atk.  407. 
(s)  Biddalph  ▼.  8t  John,  3  8ch.  At  Let  683. 

(a)  Morpbett  ▼.  Jonei,  1  8wuitt  173.  (b)  FOIbg  v.  Armitagi^  IS  7m,  TS. 

(e)  Lindny  ▼.  Lynch,  3  8di.  At  Let  1;  AnU,  v.  1,  pp.  4»5»  ftl4. 
(tf)  E.  L  Company  v.  DonaU,  9  Yea.  876. 
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evidence^  upon  the  trial  of  the  itsue,  (e)  for  the  purpope  of  aUowing  the  defend- 
int  to  have  it  contrasted  with  the  evidence  of  the  witnesses.  (/) 

As  the  practice  of  direction  an  issue  in  a  case  of  this  description,  is  one 
intended  entirely  for  the  satisfaction  of  tlie  defendant,  it  is  by  no  means  com- 

C'sory  upon  the  defendant  to  take  one,  and  if  the  defendant  declines  an  issue, 
Court  itself  is  bound  to  give  judgment  upon  the  question,  whether  the  cir- 
cumstances outweigh  the  enect  of  the  rule,  so  as  to  authorise  a  decree  against 
^  denial  in  the  answer,  (g) 

*1L  Admissions  by  agreement  between  the  parties,  are  diose  p  ^^^  -^ 
which,  ftw  the  sake  of  saving  expense  or  preventing  dehiy  the  par-  ^  ^  J 
lies,  or  their  solicitors,  agree  upon  between  themselves. 

With  respect  to  admissions  of  this  description,  as  they  must  depend  entirely 
upon  tlie  eireumstances  of  each  case,  little  can  now  be  said  respecting  them, 
beyond  drawing  to  the  practitioner's  notkse  the  necessity  there  exists  that  they 
should  be  clear  and  distinct.  In  general,  they  ought  to  be  in  writing,  and  signed 
etUier  by  the  parties  or  their  solicitors;  the  signature  of  the  solicitor  employed 
by  the  party,  being  considered  sufficient  to  bind  his  principal^  the  Court  inferring 
tlukt  he  had  authority  for  that  purpose.  (A) 

It  does  not,  however,  appear  to  be  necessary  that  an  agreement  to  admit  a 
particular  fact  should  be  in  wrltiRg;  and  where,  at  law,  the  plainttflT's  attorney 
swore  that  he  had  proposed  that  the  defendant  should  acknowledge  a  warrant  of 
alloraey,  so  as  to  enable  the  deponent,  if  it  should  become  necessary,  to  enter 
Dp  jod|f  roent  thereon,  and  that  the  defendant  had  accepted  his  oflfer ;  Lord  Eldon, 
G»  J.,  eoosidered  it  well  proved,  that  the  defendant  had  agreed  to  acknowledge 
the  instmment  for  all  purposes,  and  tliat  the  plaintiff  was  at  liberty  to  act  upon 
the  instrument  without  the  necessity  of  producing  the  subscribing  witness,  (t) 

It  is  Id  be  remarked,  that  although  the  Courts  are  disposed  to  give  every  en- 
eoaagiBnieni  to  the  practice  of  parties  or  their  solicitors  agreeing  upon  admissions 
asQong  themselves,  they  will  not  sanction  an  agreement  for  an  admission  by 
which  any  of  the  known  principles  of  law  are  evaded ;  and,  therefore,  where  a 
hnsbnnd  was  willing  that  his  wife  should  be  examined  as  a  witness  in  an  action 
agaiasC  hioi  for  a  malicioos  prosecution.  Lord  Hardwicke  refused  to  allow  her 
examinncion,  because  it  was  against  the  policy  of  the  law  to  allow  a  woman  to 
be  a  witness,  either  for  or  against  her  husband.  (A)  Upon  the  same  principle, 
where  the  law  requires  an  instrument  to  be  stamped  in  order  to  its  validity,  the 
Conrft  will  not  give  effect  to  an  ^agreement  between  the  solicitors  p  ^  .^^  ^ 
to  waive  the  objection  arisioff  from  its  not  being  stamped.  (/)  ^       U0     j 

The  question  how  far  an  infant  is  bound  by  admissions  made  on  his  behalf 

been  already  discussed  in  a  former  part  of  this  treatise,  (m) 


(e)  Ibbot«on  ▼.  Rhodoi,  1  Eq.  Ca.  Ab.  229,  pi.  13;    8  Vem.  664, 8.  C. ;  Pember  v.  M*. 
tn,  I  Bro.  C.  C.  52;  E.  I.  Company  y.  DonaM,  9  Ves.  276. 

(f )  -Savage  ▼.  Brockiopp,  18  Yes.  335-7.     (g)  E.  I.  Company  ▼.  Donald,  ubi tiisra. 
(ft)  Y^mMtg  ▼.  Wright,  1  Campb.  N.  P.  199 ;  Gainsford  ▼.  Gammer,  2  Campb.  If.  P. 

•(  Lakv  ▼-  B>><M>  2  Boa.  dt  P.  85. 

(i)  Maiaball  v.  ChiT,  4  Campb.  N.  P.  133. 

(k)  Barker  ▼.  Dixie,  Rep.  t  Ha^iwick^  264. 

Ijt)  Owea  ▼.  Thomas,  3  M.  dc  K.  353-7.      (m)  Ante^  ▼.  1,  p.  238. 
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SECTION  n. 
Of  the  Onus  Probandu 

Havuiq  Mcertained  what  matten  are  to  be  considered  as  admittad  betweei 
the  parties,  either  by  the  pleadings  or  by  agreement,  the  next  step  is  to  eontidBr 
what  proofs  are  to  be  adduced  in  support  of  those  points  which  are  not  so  ad- 
mitted ;  but  before  we  proceed  to  the  nature  of  those  proofs,  it  will  be  right  to 
devote  a  few  pases  to  the  consideration  of  what  the  subjects  are  to  which  they 
are  to  be  apfdiecL 

In  considering  the  question  of  what  matters  are  to  be  proved  in  a  ennee,  dis 
first  point  to  be  ascertained  is,  upon  whom  the  burthen  of  the  proof  lies  T    And 
here  it  may  be  laid  down,  as  a  general  proposition,  that  the  point  in  issue  is  la 
be  proved  by  the  party  who  asserts  the  affirmative,  acooiding  to  the  nrnxioi  of 
the  civil  law— ^ JSt  ifuunUnt  probatio  qui  didt^  non  qui  negvi.*  (a)    This  nde 
is  common,  as  wdl  to  Courts  of  Equity  as  to  Courts  of  Law,  ana,  aoccndiqg^, 
when  a  defendant  insists  upon  a  purchase  for  a  valuable  consideration,  without 
notice,  the  fact  of  the  defendant,  or  those  under  whom  he  claims,  having  IumI 
notice  of  the  plaintiff's  title,  must  be  proved  by  the  ]dBintiff»  (6)    So  wEbr  a 
feme  covert,  having  a  separate  property,  had  joined  with  her  husband  ia  a  secu- 
rity for  money  which  it  was  the  object  of  the  bill  to  recover  from  her,  (her  hue* 
band  being  dead,)  and  the  defendant,  by  her  answer,  admitted  that  she  had  a^jned 
r    *400    1        security,  but  alleged  that  she  *had  done  so,  not  of  her  own  fiea 
L     ^^^    J  ^i]]^  bQt  under  the  influence  of  her  husband ;  the  Master  of  the 
Rolls,  (Sir  John  Leach,)  held,  that  it  lay  upon  the  wife  to  repel  the  effect  of 
her  signature,  by  evidence  of  undue  influence,  and  not  upon  the  piaintiflf  16  prove 
a  negative,  (c)    And,  in  general,  it  may  be  teken  for  |[ranted,  that  wherever  a 
frima/aeie  right  is  proved,  or  admitted  by  the  pleadings,  the  omts  proband 
18  always  upon^the  person  calling  such  richt  in  question ;  (d)  therefore,  in  a  wok 
by  a  rector  for  tithes,  the  right  of  the  plaintifi'  to  the  rectory  being  proved  or 
admitted,  was  considered  as  shewing  a  prima  fade  right  in  the  |daiatiff  to  ril 
tithes  throughout  the  parish,  and,  consequently,  the  duty  of  proving  an  ezeosp- 
tion  from  tl^  payment  of  any  of  such  tithes  was  thrown  upon  ti^  defendant 
And  here  it  may  be  observed,  that  a  Court  will  always  treat  a  deed  or  inslnh 
ment  as  being  the  thing  which  it  purports  u>  be,  unless  the  contrary  is  aliewa  ; 
and,  therefore,  it  is  incumbent  upon  the  party  impeaching  it,  to  shew  that  llM 
deed  or  instrument  in  question  is  not  what  it  purports  to  be ;  theielbre  where  a 
bond,  which  was  upon  the  face  of  it  a  simple  money-bond,  was  impeadbed  at 
being  intended  merely  as  an  indemnity-bond,  it  was  held  that  the  bortbea  ef 
proving  it  to  be  an  indemnity-bond,  lay  on  the  party  impeaching  it  (e)     8o^  if 
a  party  claims  two  li^cies  under  two  difl*erent  instruments,  the  bnsthen  of  ahew- 
ing  that  he  is  only  entitled  to  one,  will  lie  upon  the  person  attempting  to 
out  that  proposition ;  for  the  Court  will  assume  that  the  testator,  havii^  gi 
the  two  legacies  by  diflerent  deeds,  meant  to  do  so,  till  the  contrary  ie  eal 
lished.  (/)    Indeed,  in  all  cases  where  the  presumption  of  law  is  in  iavoor  of 
a  party,  it  will  be  incumbent  on  the  other  party  to  disprove  it,  though  in  ao 


(a)  I  Phillips  on  Erid.  194. 

(b)  Eyn  ▼.  Dolphin,  3  Ball  At  B.  303;  Saunden  ▼.  Ledia.  ib.  516 ;  Anie^  p.  9S4. 
(e)  Field  r.  Bowie,  4  Ruaa.  113.  (d)  Banbary  Peerage^  1  &  dt  a  15C 
(eS  Niool  ▼.  Yanghan,  6  BUfl^'a  N.  R.  104;  1  Clark  &  Fin.  49. 
( /)  Hooley  ▼.  Hatton,  3  DidL.  461.     'Where  two  legadea  are  girea  to  the 

by  me  aame  inatroment,  the  presumption  ia  the  other  way.    Ibid. 
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doioff  he  may  have  to  prove  a  negative  |  therefore,  where  the  question  turns  on 
the  k^timacy  of  a  child,  if  a  legal  marriage  is  proved,  the  legitimacy  is  pre- 
sumed, and  the  party  asserting  the  illegitimacy  ought  to  prove  it ;  {g)  for  tiie' 
eresumptionof  law  is,  that  a  child  bom  of  a  married*  woman  whose  p  *A\i%  ~i 
usbana  is  within  the  four  seas,  is  legitimate,  unless  there  is  irre-  [•  -J 

nstible  evidence  against  the  possibility  of  sexual  intercourse  having  taken 
Iiboe.(A) 

It  is  important,  in  this  place,  to  notice  that  in  eases  where  it  is  sought  to 
impeach  a  will,  or  other  instrument,  on  the  ground  of  insanity,  the  rule  as  to 
the  onus  probandi  is,  that  ^  where  a  party  has  been  subject  to  a  commission, 
or  to  any  restraint  permitted  by  law,  even  a  domestic  restraint,  cleariy  and 
plainly  imposed  upon  him  in  consequence  of  undisputed  insanity,  the  proof 
shewing  sanity  is  thrown  upon  him,  or  upon  them  claiming  under  him.'  Oi 
the  other  hand,  where  insanity  has  not  been  imputed  by  relations  and  friends, 
or  even  by  common  fame,  the  proof  of  insanity  which  does  not  appear  to  have 
ever  existed,  is  thrown  upon  the  par^  asserting  it ;  and  it  is  not  to  be  made  out 
by  ramblinff  through  the  whole  life  of  the  individual,  but  must  be  applied  to  the 
particular  date  of  the  transaction,  (t) 

It  has  also  been  held,  that  where  general  lunacy  has  been  established,  and  a 
party  insists  upon  an  act  done  during  a  lucid  interval,  the  proof  is  thrown  upon 
the  party  alleging  the  lucid  interval ;  and  that,  in  order  to  establish  such  an 
interval,  he  must  prove  something  beyond  a  mere  cessation  of  violent  symp- 
toms, viz :  a  restoration  of  mind  to  the  party  sufficient  to  enable  him  to  judge 
soundly  of  the  act.  (k) 


SECTION  in. 

Confined  to  Matters  in  Issue. 

It  is  a  fundamental  maxim,  both  in  this  Court  and  in  Courts  of  Law,  that 
no  proof  can  be  admitted  of  any  matter  which  is  *not  noticed  in  p  ^a..  -i 
the  pleadings ;  (a)  this  maxim  has  been  adopted  in  order  to  obviate  ^  -^ 

the  great  inconvenience  to  which  parties  would  be  exposed,  if  they  were  liable 
to  be  affected  by  evidence  at  the  hearing,  of  the  intention  to  produce  which 
tbsy  had  received  no  notice.  In  a  former  part  of  Uiis  treatise,  tne  operation  of 
this  rule,  in  requiring  the  introduction  into  a  bill  of  every  fact  which  the  plain- 
tiff intends  to  prove,  has  been  pointed  out :  (b)  it  has  also  been  shewn  that  the 
same  rule  applies  to  answers,  and  that  a  defendant  cannot  avail  himself  of  any 
matter  in  his  defence  which  is  not  stated  in  his  answer,  although  it  should 

(g)  1  PhU.  on  Bvid.  197. 

(&)  Head  ▼.  Head,  I  8  dc  8.  150 ;  1  Turn.  AJL  188.  8.  C.  vide  etiam  Bmj  y.  Phill- 
pot»  2  M.  d^K.  349.  Aa  to  othar  instances  in  which  tbeprarompti<m  of  law  being  in  ikvoor 
ef  the  party,  the  Court  will  throw  the  onus  probandi  upon  the  opposite  side;  Mt  1  PhiL 
4ik  Amoa  on  Evid.  461. 

(t)  White  ▼.  Wilaon,  18  Yea.  87,  88,  and  mcfe  The  Attorney  Generil  v.  Pamther,  3 
Bio.  C.  C.  441. 


(k)  HaU  ▼.  Warron,  9  Yea.  805,  611. 


fa)  Whaley  ▼.  Norton,  1  Yem.  488;  Gordon  ▼.  Gordon,  8  8wanat  478;  Claike  v. 
TutOD,  11  Yea.  840;  Williama  ▼.  Llewellyn,  8  T.  dt  J.  68;  Hall  v.  Maltby,  6  Pli  840, 
S60;  Monteaqniea  ▼.  Sandya,  18  Yea.  808;  Powya  ▼.  Mandieidy  6  8im.  565. 

(5)  AMte,  voL  1,  p.  480. 
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appear  in  his  evidence ;  {c)  little,  therefore,  remains  to  be  noticed  with  irfereme 
to  tliis  part  of  the  subjecL  It  is,  however,  to  be  observed,  that^  in  certaii 
eases,  evidence  of  particular  facts  may  be  given  under  general  allegations  and 
that,  in  such  cases,  therefore,  it  is  not  necessary  the  particular  facts  intended  to 
be  proved  should  be  stated  in  the  pleadings.  The  cases  in  which  this  excep- 
tion to  the  general  rule  is  principally  applicable,  are  those  where  the  character 
of  an  individual,  or  his  general  behaviour,  or  quality  of  mind  comes  in  ques- 
tion ;  as  where,  for  example,  it  is  alleged  that  a  man  is  non  conqtos^  it  is  the 
experience  of  every  day  that  you  give  particular  acts  of  madness  in  evidence^ 
and  not  general  evidence  only  that  he  is  imfane.  ((f)  So  where  yon  chaige  that 
a  man  is  addicted  to  drinking,  and  liable  to  be  imposed  upon,  you  are  not  ooift- 
fined,  in  general,  to  his  being  a  drunkard,  but  particular  instances  are  albwei 
to  be  given,  {t)  In  like  manner,  Where  the  charge  in  a  bill  was,  that  the 
defendant  was  a  lewd  woman,  evidence  of  particular  acts  of  incontinence  wis 
allowed  to  be  read.  (/)  In  cases  of  this  nature,  however^  it  is  necessary,  is 
order  to  entitle  the  party  to  read  evidence  of  particular  facts,  that  they  shooU 
be  pointed  dh^ctlv  to  the  charge ;  therefore,  it  has  been  held,  that  an  aJlegatioa 
r  *412  1  ^"  *  ^^'>  *ih2X  a  wife  hcul  misbehaved  herself ^  did  not  imply  tlat 
1-  ^  she  was  an  adulteress,  and  that  a  deposition  to  prove  her  one  ought 

not  to  be  read,  [g)  And  so  the  mere  saying  that  a  wife  did  not  behave  heisdf 
as  a  virtuous  woman,  will  not  entitle  her  husband  to  prove  that  she  has  ooof 
mitted  adultery,  unless  there  is  an  express  chaige  of  die  kind,  for  the  yirtoe  tf 
a  woman  does  not  consist  merely  in  her  chastity,  [h) 

The  question  how  far  particular  acts  of  misconduct  can  be  given  in  evideoee 
under  a  general  charge  of  misbehaviour,  appears  to  have  been  much  discussed 
before  Lord  Talbot,  in  Wheeler  v.  Trotter:  (i)  the  case  was  that  of  a  bill  filed 
for  the  specific  performance  of  an  agreement  to  grant  a  deputation  of  the  office 
of  Registrar  of  the  ( 'onsistory  Court ;  and,  amongst  other  defences  set  up  by 
the  defendant's  answer,  it  was  alleged  that  the  plaintiff  was  not  entitled  to  the 
assistance  of  the  Court,  because  he  had  not  accounted  for  divers  fees  whidi  he 
had  received  under  a  deputation  authorizing  him  to  execute  the  office,  and  had 
taken  several  fees  which  were  not  due,  and  concealed  several  instruments  and 
writings  belonging  to  the  office,  dec.  Upon  the  defendant's  attempting  to  read 
proofs  as  to  the  misbehaviour  alleged  in  such  general  terms  by  his  answer,  it 
was  objected,  on  the  part  of  the  plaintiff,  that  the  charges  were  too  general,  ai 
the  plaintiff  could  not  tell  what  proof  to  make  against  them,  unless  he  examined 
every  particular  fee  he  had  received,  and  also  every  instrument  that  had  come 
to  his  nands ;  and  that  the  defendant  should  have  pointed  out  the  particular  facts 
in  his  answer,  so  that  the  plaintiff  might  be  enabled  to  know  how  to  clear  him- 
self by  his  proof;  and  the  case  was  assimilated  to  that  of  an  action  st  eommoii 
law  for  a  breach  of  covenant  to  repair,  where  if  the  defendant  pleads  that  he 
left  the  premises  in  repair,  the  plaintiff  must,  in  his  replication,  shew  particfl- 
larly  what  part  is  out  of  repair;  and  to  an  indictment  for  barratry,  which  may 
be  general,  yet  the  prosecutor  is  always  obliged  to  give  the  defendant  a  list, 
r  *A\vt  n  ^?^^  ozXhf  of  the  particular  matters  that  are  intended  to  be  proved: 
L  419  J  «|^^^  ^^  Imx^  Chancellor  held,  that  although  the  matters  intended 
to  be  proved  might  have  been  more  precisely  put  in  issue  by  enumerating  the 
particular  facts,  yet,  as  they  were  not  intended  to  charge  the  plaintiff  with  any 


(e)  Anttt  p.  340;  Snutii  ▼.  Claike,  13  Yes.  477 
\d)  Clark  v.  Periam,  3  Atk.  333,  340.  (t)  Ibid. 


(/)  Ibid.     Vide  etiam  the  cases  there  cited. 

(ff)  Clark  ▼.  Periam,  ubi  aupra  ;  Sidney  y.  Sidney,  3  P*  Wma.  369. 

(A)  Lord  Bonendl  v.  Lady  DonerBil,  cited  2  Atk.  33a. 

(t)  3  Swanat.  174,  (n.) 
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particular  suma  recAved  more  than  were  accounted  for,  bul  to  shew  a  general 
misbehaviour  of  the  plaintiff  in  his  office^  so  that  a  Court  of  Equity  should  not 
help  him;  he  thought  that,  for  this  purpose,  they  were  siifficienUy  put  in  issue. 

The  cases  in  which  evidence  of  particular  facts  may  be  given  under  a  general 
allegation  or  charge,  are  not  confined  either  to  cases  in  which  the  character  or 
quality  of  mind  or  general  behaviour  of  a  party  comes  in  issue;  the  same  thing 
may  be  done  where  the  question  of  notice  is  raised  in  the  pleadings  by  a  general 
allegation  or  chaige.  Thus,  where  the  defence  was  a  purchase  for  a  vsjuable 
consideration,  without  notice  of  a  particular  deed ;  but  in  order  to  meet  that 
case  by  anticipation,  the  bill  had  suggested  that  the  defendant  pretended  that 
she  was  a  purchaser  for  a  valuable  consideration,  without  notice,  and  simply 
chaiged  the  contrary;  the  deposition  of  a  witness  who  proved  a  conversation  to 
have  taken  place  between  himself  and  a  third  person,  who  was  the  solicitor  of 
the  defendant,  and  tlie  consequent  production  of  the  deed,  was  allowed  to  be 
xead  as  evidence  of  notice,  (m) 

It  is  to  be  observed,  that  the  question  whether  the  party  had  notice  or  not,  if 
a  Jact ;  and  that,  tlie  fact  of  the  defendant  having  had  notice  having  been  put 
in  issue,  the  mode  in  which  the  fact  was  to  be  proved  was  not  important  to  be 
put  upon  the  record ;  for  the  rule  that  no  evidence  wiU  be  admitted,  at  the  hear- 
ing of  any  facts,  but  those  which  are  mentioned  in  the  pleadings,  requires  that 
the  facts  only  intended  to  be  proved  should  be  put  in  issue,  and  not  the  materiala 
of  which  the  proof  of  those  facts  is  to  consist  (n) 

Thus,  in  a  case  of  pedigree,  if  Robert  Stiles  be  alleged  to  be  the  son  of  John 
Stiles,  the  fact  to  be  provdl  is  the  relationship  of  Rol^rt  Stiles  to  John  Stiles, 
and  that  may  be  done  by  any  mode  which  the  rules  of  evidence  will  allow,  and 
it  is  not  necessary  *to  state  that  mode  upon  the  record.  It  is  upon  p  ^^,.  -y 
this  principle  that  documentary  evidence,  or  letters  themselves,  are  ^  -I 

not  specifically  put  in  issue,  (o)  In  fact  a  party  may  prove  his  case,  by  written 
or  parol  evidence  indifferently,  and  is  under  no  more  restrictions  in  one  case 
than  in  another.  It  is  not  necessary  to  put  every  written  document  in  issue. 
It  would  lead  to  the  greatest  inconvenience ;  for  example,  in  mercantile  or  part- 
nership cases,  where  perhaps  a  hundred  letters  may  be  required  to  establish  the 
case,  it  would  be  impossible  to  put  all  those  in  issue ;  and  it  cannot  be  neces- 
sary to  do  so  to  enable  the  party  to  read  them  in  evidence,  {p) 

It  is  to  be  remarked,  however,  that,  although  letters  and  writings  in  the  hands 
of  a  party  may  be  proved  and  used  as  evidence  of  facts,  they  cannot  be  used  as 
admissions  or  confessions  of  facts  by  the  opposite  party  without  being  mentioned 
in  the  pleadings,  {q)  For  it  is  a  rule,  that  if  a  letter  or  writing  amounts  to  a 
confession  or  an  admission,  it  must  be  put  in  issue,  in  order  that  the  party 
against  whom  it  is  to  be  read,  should  have  an  opportunity  to  meet  it  by  evidence 
or  explanation*  (r)  This  rule,  it  is  to  be  remarked,  is  not  confined  to  writinn, 
but  applies  in  every  case  were  the  admission  or  confession  of  a  party  is  to  be 
made  use  of  against  him.  Thus  it  has  been  held,  that  evidence  of  a  confession 
by  a  party  that  he  was  guilty  of  a  fraud,  could  not  be  read,  because  it  was  not 
distinctly  put  in  issue.  («)  So,  also,  evidence  of  alleged  conversations  between 
a  wiuiess  and  a  party  to  the  suit,  in  which  such  party  admitted  that  he  had  de- 
frauded the  other,  was  rejected,  because  such  alleged  conversations  had  not 

(m)  HaghM  ▼.  Gamer,  2  Y.  At  C.  338.         (ra)  Blacker  ▼.  Phepoe,  1  Moll.  856. 
(o)  Ibid. 

Xp)  Per  Sir  Anthony  Hart  in  Fitigerald  v.  OTlaheity,  1  Moll.  851.  Vtdt  etiam  Lord 
Crmnalown  v.  JoLnaton,  3  Yea.  176. 

(q)  Honlditch  v.  Marquia  of  Donegal,  1  Moll.  805. 
(r)  Blacker  ▼.  Phepoe,  1  MoIL  354. 

Hall  V.  Mahby,  6  Pri.  S40,  368 ;  Mulholland  v.  Hendrick,  1  MoU.  859. 
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been  noticed  in  the  pleadings.  (/)  ^No  man/  observes  Sir  Anthony  Hvt, 
*  would  be  safe,  if  he  could  be  affected  by  such  evidence.  Lord  Talbot  said, 
lonff  agOy  that  if  you  are  to  oust  a  defendant  for  fraud  alleged  against  him,  and 
r  *^15  1  ^®  (r«Qd  is  proved  by  the  acknowledgment  *of  the  defendant  that 
L  J  he  had  no  right  to  the  matter  in  litigation,  the  plaintifT  must  chaijp 

that,  on  the  record,  to  give  him  the  opportunity  to  deny  or  explain  and  avM 
it'(u) 

It  18  to  be  observed,  that  it  is  only  when  conversations  are  to  be  used  as 
admissions,  that  the  rule,  which  requires  them  to  be  stated  on  the  record,  ap- 

Cies.  Where  the  conversiition  is  in  itself  the  evidence  of  the  fact,  it  need  not 
\  specially  alluded  to ;  as  in  the  case  oi Hughes  v.  Cramer ^(x)  before  nefened 
to,  where  the  notice  was  communicated  to  the  defendant  by  a  conversatioii, 
which  was  made  use  of  to  prove  the  fact  of  the  conversation  having  taken  place, 
and  not  as  an  admission  by  the  party  that  he  had  received  notice. 

Another  rule  of  evidence,  which  may  be  noticed  in  this  place,  is,  that  ike 
subetance  of  the  case  made  by  the  pleadings  must  be  proved;  that  is,  aD  the 
iacts  alleged  upon  the  pleadings  which  are  necessary  to  the  rase  of  the  party 
alleging  them,  and  which  are  not  the  subject  of  admissions  either  in  the  piead- 
inm  or  by  agreement,  must  be  established  by  evidence.  Thus  the  plaintiffs 
ta^B,  as  set  out  in  the  bill,  must  be  proved,  whether  the  statement  of  it  in  die 
bill  was  necessary  or  not.  Upon  this  ground,  where  a  bill  was  filed  in  the 
name  of  one  partner  against  another  for  an  account,  under  a  power  of  attoiaey 
authoris&ing  the  institution  of  the  suit  by  the  partner  on  whose  behalf  the  bffl 
was  filed,  which  power  of  attorney  was  staled  in  the  bill ;  Sir  John  Leach,  V. 
G.,  although  he  held  it  to  have  been  quite  unnecessary  to  state  the  power  of 
attorney  in  the  bill,  was  of  opinion,  that,  as  it  had  been  stated,  it  ought  to  have 
been  proved  ;  and  because  this  had  not  been  done,  he  directed  the  Master  to 
inquire  whether  the  parties  who  had  instituted  the  suit  were  authorised  to  prose- 
cute the  same  in  the  name  of  the  plaintiff.  ( y) 

In  the  case  of  a  plaintiff,  however,  it  is  sufficient  to  prove  so  much  only  of 
the  alleffations  in  the  bill  as  are  necessary  to  entitle  him  to  a  decree.  Thus, 
where  &e  suit  is  for  an  account,  all  the  evidence  necessary  to  be  vead  at  the 
r  *41ft  1  hearing,  is,  that  which  proves  the  defendant  *to  be  an  aceoontiiig 
^  ^  party,  and  then  the  decree  to  account  follows  of  course  ;  and  any 

evidence  as  to  the  particular  items  of  an  account,  however  useful  they  may  be 
in  a  subsequent  stage  of  the  cause,  would  be  irrelevant  at  the  original  hearing. 
For  this  reason,  where  the  suit  is  against  an  administrator  or  an  executor,  all 
that  it  is  necessary  to  prove,  on  the  part  of  the  plaintiff,  is,  that  the  defendant 
fills  and  has  acted  in  that  character.  This  point  was  much  discussed  befoie 
Lord  Gifford,  M.  R.,  in  Law  v.  Hunter.{z)  There  the  defendant,  who  hid 
prineipally  acted  as  executor  of  the  testator,  admitted  that  he  had  received  per- 
sonal estate  of  the  testator  to  the  amount  of  from  85,000/.  to  40,000/.  ;  and 
the  plaintiff,  having  gone  into  very  voluminous  evidence  to  shew  how  much  of 
the  personal  estate  of  the  testator  had  come  into  the  defendant's  handa,  in  order 
to  prove  that  he  had  received  assets  to  a  much  larger  amount  than  that  admitted 
by  the  answer,  proposed  to  enter  such  evidence  as  read ;  but  the  Master  of  the 
Bolls  would  not  permit  it  to  be  done,  as  the  only  tendency  of  such  evidence 
was  to  shew  the  state  of  the  account,  which  the  Court  itself  couki  not  inquire 
into,  but  must  refer  to  the  Master,  as  the  proper  person  for  taking  the  account 
The  same  principle  was  afterwards  acted  upon,  by  the  same  learaed  judge,  in 


(0  Firren  y. ,  1  MoIL  SSS. 

(»)  2  Y.  dt  C.  828. 
\z)  1  RvM.  101. 


(u)  Farrell  y. ,  1  Mofl.  363. 

(y)  Edney  y.  Jewell,  Mad.  d&  Geld.  166. 
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Softer  ▼•  fFooduHirdf  (a)  where,  upon  a  bill  for  an  account,  the  liability  to 
account  having  been  admitted  by  ^e  defendant,  he  had  entered  into  evidence  to 
prove  items  of  his  discharge,  bat  was  not  suffered  to  read  them  at  the  hearing. 

It  may  be  noticed  here,  that  sometimes,  where,  through  inadvertence  or 
m^igence,  the  plaintiff  has  omitted  to  prove  some  particular  fact  which  is 
necessary  to  support  his  case,  the  Court  will  permit  him  to  supply  the  defect 
by  giving  him  leave  to  exhibit  interrogatories  to  prove  the  fact  omitted.  This 
is  frequently  done  in  the  case  of  wills  disposing  of  real  estates,  (6)  where  either 
the  plaintiff  has  relied  upon  the  admission  of  the  will  by  answer,  which  the 
Court  thinks  not  sufficiently  fu11,(c)  or  where  the  absence  or  death  of  one  of  the 
witnesses  to  the  *will;  (</)  or  the  testator^s  sanity  (e)  has  not  been  r-    ^.,.    -| 

g roved.     In  a  recent  case,  where  the  plaintiffs  sued  as  devisees,  ^  -* 

ut  omitted  to  prove  the  will,  and  the  bill  was  consequently  dismissed ;  they 
afterwards  presented  a  petition  of  re-hearing,  and  moved  for  leave  to  exhibit 
interrogatories  to  prove  the  will ;  the  motion  was  granted,  it  clearly  appearing 
that  the  omission  had  arisen  from  the  inadvertence  of  counsel,  and  that  the  will 
was  not  a  subject  of  dispute  in  the  cause.  (/) 

The  practice  of  the  Court,  in  this  respect,  is  not  confined  to  cases  of  wilb : 
a  cause  has  been  ordered  to  stand  over,  for  the  purpose  of  allowing  interrogato- 
ries to  be  exhibited,  to  shew  the  due  execution  of  a  deed  which  has  been  omit- 
ted to  be  proved;  (^)  or  the  death  of  a  party ;  {h)  or  the  fact  of  trading,  (t)  So 
where  the  plaintiff  had  relied  upon  the  admission  of  facts  by  the  answers,  and 
it  was  held,  that,  some  of  the  defendants  being  married  women,  the  admissions 
in  their  answers  would  not  bind  them ;  the  Court  of  Exchequer  allowed  the 
case  to  stand  over,  with  liberty  to  the  plaintiff  to  exhibit  interrogatories,  {k)  In 
like  manner,  where  a  plaintiff  had  obtained  an  order  to  prove  a  deed  viva  voce 
at  the  hearing,  and,  all  the  witnesses  being  dead,  was  not  permitted  to  prove 
the  hand-writing  of  a  deceased  witness,  the  cause  was  allowed  to  stand  over, 
with  liberty  to  exhibit  an  interrogatory  for  that  purpose.  (/)  And  where  the 
evidence  read  at  the  hearing  to  prove  the  loss  of  a  deed  was  held  not  sufficiently 
stroiw  to  entitle  the  party  to  read  secondary  evidence  of  its  contents,  the  Mas- 
ter of  the  Rolls  gave  the  plaintiff  leave  to  exhibit  an  interrogatory  to  prove  the 
kMB  of  the  deed  more  strictly,  (m)  In  general,  ordera  of  this  nature  are  made 
upon  a  simple  application  by  counsel  at  the  hearing  of  the  cause.  This,  how- 
ever, can  only  be  done  where  the  ground  for  making  it  appears  satisfactorily  to 
the  Court,  and  is  not  required  *to  be  established  by  other  evidence.  ^  ^ . .  g  -, 
Where  further  evidence  is  required  to  enable  the  Court  to  make  ^  ^ 

the  Older,  application  must  be  made  either  by  petition,  (n)  or  by  motion,  (o) 
■npported  by  affidavit 

In  the  case  of  Edney  v.  Jewell^  (/>)  which  has  been  before  referred  to,  the 
Court,  instead  of  directing  an  interrogatory  to  be  exhibited  to  prove  the  fact 
onitled,  directed  the  Master  to  inquire  into  the  fact;  and  it  seems  that,  in  some 
the  deficiency  of  proof  against  infants  may  be  supplied  in  die  same  man- 


(a)  I  Row.  107. 

{b)  LechioeK  t.  Braaer,  3  Jae.  dc  W.  288. 

(e)  Potter  y.  Potter,  1  Yes.  274.  (d)  Wood  v.  Stane,  8  Pri.  613. 

(O  AbnnM  ▼.  Winshupb  1  Rum-  636 ;  Wallis  ▼.  Hodgwm,  ib.  527,  n. ;  2  Atk.  66, 

(/)  Hood  y.  Pimm,  4  Sim.  101. 

(f)'  Ore  y.  Johnson,  Seton  on  Decreei,  363. 

(k)  MooDfl  y.  De  Beraalea,  1  Rum.  307.       (t)  Lechmere  y.  Braaler,  ubi  9upra. 

Ik)  Hodgwn  v.  Meieft,  9  PrL  663.  (/)  Blozton  y.  Drewit,  Proc  in  Ch.  64. 


(m)  Cox  v.  AUingham,  Jac.  837.  (n)  Cox  v.  Allingham,  Jac  337. 

o)  Attorney  Creneiil  y.  ThurnaU,  2  Cox,  2. 
>)  Mad.  ft  Geld.  166. 
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Der.  {q)  It  is  not,  however,  the  practice  to  grant  a  reference  to  inquire  as  to 
any  facts  which  are  the  foundation  of  the  relief,  such  as  the  execution  of  a  wSl, 
or  the  fact  of  trading,  (r)  The  course  in  such  case  is,  to  order  the  cauee  to 
stand  over,  and  direct  the  proofs  to  be  supplied  by  means  of  interrogatoriea,  m 
which  case  the  depositions  cannot  be  published  without  order,  (s)  and  the  canse 
roust  be  again  set  down,  (f)  In  some  cases,  the  Court,  instead  of  ordecii^  the 
cause  to  stand  over  for  the  purpose  of  exhibiting  interrogatories,  will  make  t 
decree  as  to  all  that  part  of  the  case  which  is  in  a  situation  to  be  decided  upoa, 
and  direct  interrogatories  to  be  exhibited  to  prove  the  rest.  This  is  freqnentlj 
done  in  the  case  of  a  will,  where,  although  it  is  not  sufficiently  proved  to  affset 
the  real  estate,  the  Court  will  decree  an  account  of  the  personal  estate,  witfi 
liberty  to  exhibit  inierrogatories  to  prove  the  will,  (u)  It  has  likewise  bem 
done  in  the  case  of  bills  for  an  account,  where  a  decree  for  an  account  baa  been 
made,  although  one  of  the  parties  has  not  been  proved  to  be  out  of  the 
tion,  with  liberty  to  supply  the  proof  by  exhibiting  an  interrogatory,  (x) 


[    *419    ]  *SECTION  IV. 

Of  the  Effect  of  a  Varumee, 

It  is  not  only  necessary  that  the  substance  of  the  case  made  by  each  pntj 
should  be  proved,  but  it  must  be  9ubstantiaUy  the  same  case  as  thai  whsdi  he 
has  stated  ttpon  the  record;  for  the  Court  will  not  allow  a  party  to  be  taken  by 
surprise  by  a  case  proved  on  the  other  side  different  from  that  set  up  by  him  in 
the  pleadings.  Courts  of  Law  are  very  strict  in  the  application  of  this  rsk, 
particularly  in  cases  of  actions  upon  contracts, (a)  or  upon  prescriptions;  (6)  aad 
although  Courts  of  Equity,  perhaps,  allow  of  a  little  more  looseness,  still  they 
require  a  strict  conformity  between  the  proofs  and  the  pleadings  in  the  sane 
matters.  Thus  the  specific  performance  of  an  agreement  to  grant  a  lease  Ibr 
three  lives,  cannot  be  decreed  upon  what  amounts  to  evidence  of  an  agreemeDt 
to  grant  only  for  one  life,  (c)  The  principles  which  guide  the  Court  in  matteit 
of  this  description,  are  clearly  stated  by  Lord  Redesdale  in  his  jodi^eat  in 
DerUston  v.  Little^  {d)  where  his  Lordship  lavs  down  the  general  practice  of 
the  Court  to  be,  to  compel  parties  who  come  for  the  execution  of  agveementa, 
to  state  them  as  they  ought  to  be  stated,  and  not  to  set  up  titles,  which,  wbea 
the  catise  comes  to  a  hearing,  they  cannot  support. 

We  have  seen,  in  a  former  part  of  this  treatise,  that,  in  bills  where  the  rigfaii 
asserted  are  founded, in  prescription,  a  considerable  degree  of  certainty  is  requiRd 
in  setting  out  the  plaintiff's  case;  (e)  to  this  may  be  added,  in  this  place,  tfait, 
in  general,  the  proof  must  correspond  in  certainty  with  the  case  so  set  ooL 

(g)  Vide  Quantock  ▼.  *Bullen,  6  Mad.  82. 

(r)  Lechmere  v.  Braaer,  2  Jac.  &  W.  288.  Vide  Elgar  y.  Coleman;  and  Hi^deo  t. 
Bouaey,  Seton  on  Decrees,  365. 

(«)  Roenter  ▼.  Pitt,  2  Mad.  165.  (/)  Lechmere  v.  Braaier,  ubi  mtpra* 

(u)  Tbid.  \x)  Butler  y.  Borton,  5  Mad.  42. 

(a)  Phil.  ^  Amoa,  856.  (6)  Ibid.  857. 

(e)  Lindiay  ▼.  Lynch,  2  Scb.  &  Lef.  1.  Vide  etiam  Mortimer  v.  Orchaid,  2  Vaa.  Jaa. 
243;  Legh  v.  Haverdeld,  5  Yes.  453;  WooIIam  v.  Hearn,  7  Yea.  222;  Deoiatoa  v.  Litt^ 
2  8ch.  dt  Lef.  U  n. ;  Bayage  y.  Carroll,  2  Ball  dc  B.  451 ;  Daniels  y.  Daioson,  16  Yaa.  2IS. 

(rf)  Vbi  mipra.  (e)  Ante^  v.  1,  p.  478. 
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Thns  the  Court  of  Exchequer*  io  deciding  upon  tithe  questions,  was  in  the  habit 
of  requiring  that  the  proof  of  *a  modus  should  correspond  with  the  p  ^A^ii  1 
modus  as  laid  io  the  bilL  (d)     A.nd  so  in  other  cases,  where  par-  ^  ^ 

ticular  customs  are  prescribed  for,  the  evidence  is  in  general  required  to  be  in 
conformity  with  the  statement  in  the  pleadings.  In  The  Dean  and  Cliapter  of 
Ely  V.  Jrarrm^{e)  however.  Lord  Hardwicke  said,  that  the  Court  of  Chancenr 
would  not  put  persons  to  set  forth  a  custom  with  so  much  exactness  as  is  requi- 
site at  law,  or  with  so  much  nicety  as  the  Court  of  Exchequer  expects. 

We  have  seen  before,  that  in  some  cases,  where  a  plaintiff  has  alleged  a  dif- 
ferent agreement,  in  his  bill,  from  that  which  has  been  admitted  by  the  answer, 
the  Court  has  permitted  the  plaintiff  to  amend  his  bill  by  abandoning  the  first 
agreement  and  insisting  upon  that  stated  upon  thp  answer;  (/)  yet  the  ordinary 
practice  is  to  dismiss  the  bill  with  costs,  without  prejudice  to  the  plaintiff  s 
bringir^  a  new  bill,  (g)  In  Mortimer  v.  Orchard^  (A)  however,  where  the 
plaintiff  had  prayed  the  specific  performance  of  an  agreement  stated  in  the  bill, 
but  proved  a  parol  agreement  which  was  quite  different.  Lord  Loughborough, 
(although  he  thought  the  bill  ought  to  be  dismissed,  yet,  as  there  had  been  a 
partial  execution  of  some  agreement  between  the  parties,  by  the  building  of  a 
house)  directed  a  reference  to  the  Master,  to  settle  a  lease  pursuant  to  the  agree- 
ment confessed  in  the  answer. 

The  rules  which  have  just  been  discussed,  relate  to  the  general  aim  or  ten- 
dency  of  the  proof  to  be  adduced ;  there  are  other  rules  relating  to  the  medittm 
of  proof,  iodependendy  of  its  tendency,  which  might  properly  be  introduced  in 
this  place,  such  as  the  General  Rules,  that  the  best  evidence  which  the  nature 
of  the  case  admits^  ought  to  be  produced^  and  that  hearsay  of  a  fact  is  not 
admissible,  A  clear  knowledge  of  the  principles  upon  which  these  rules  are 
founded,  and  of  the  consequences  deduced  from  *them,  as  well  as  r-  ^^ni  i 
of  the  exceptions  to  which  they  are  liable,  is  very  important  to  a  i-  -^ 

person  advising  upon  the  evidence  to  be  produced  by  a  party  to  a  suit  in  equity; 
but  a  discussion  of  such  matters  would  extend  this  treatise,  already  too  long, 
far  beyond  all  reasonable  limits,  besides  which,  they  have  been  already  treated 
of  with  so  much  skill  in  the  valuable  Treatises  on  Evidence,  which  have  been 
already  published,  one  of  which  at  least  must  or  ought  to  be  in  the  hands  of 
every  practitioner,  upon  whom  the  duty  of  advising  upon  evidence  is  likely  to 
devolve,  that  a  further  reference  to  them  in  this  place  appears  wholly  unneces- 
sary. The  writer,  therefore,  will  content  himself  with  simply  observing,  that 
the  rules  as  to  evidence  are  the  same  in  equity  as  at  law,  {k)  and  that  what  the 
reader  will  find  to  be  laid  down  in  any  of  those  treatises  to  be  the  rule  of  evi- 
dence in  Courts  of  Law,  will,  in  most  cases,  be  applicable  to  cases  in  Courts 
of  Equity. 

§ 

(d)  Scott  ▼.  Fenwick,  3  Eigle  ft  Y.  1818 ;  Uhthoff  ▼.  Loid  Hontingfield,  cited  1  PrL 
U7;  %  Eagle  &  Y.  649,  8.  C. ;  Pravoit  ▼.  Benett,  1  Pii.  236;  8  Eagle  ft  Y.  705,  8.  C. ; 
Blike  V.  Veyeie,  3  Dow.  189 ;  S  Eagle  ft  Y.  699 ;  MiUer  v.  Jackeon,  1  Y.  ft  J.  66. 

(0  %  Atk.  190.  (/)  Ante,  vol.  1,  p.  618. 

(g)  LiodMy  V.  Lynch,  3  8ch.  ft  Lef.  1 ;  Woollim  v.  Heani,  7  Yea.  S3S ;  Deoiaton  ▼. 
Little,  3  Sch.  ft  Lef.  U  (d.) 

(k)  3  Yea.  J.  348. 

(k)  Manniiv  V.  Lechmen,  1  Atk.  458;  Oljnn  v.  Bank  of  Eogbnd,  %  Yw.  41. 


MO  09    BVIDENCS. 

Part  II.— Of  Documentart  Evidbncb. 
Sect.  I. — Documentary  Evidence — which  provee  itself, 

Havino  endeavoured  to  direct  the  practitioner's  attention  to  the  matters  whidi 
it  will  be  necessary  for  him  to  establish  by  evidence  in  the  canse,  the  next  dung 
to  be  considered  is  the  nature  of  the  proofs  by  which  such  matters  are  to  be 
substantiated.  The  subject,  however,  which  thus  offers  itself  to  oar  notice,  m 
one  of  great  intricacy  and  importance,  and  to  discuss  it  fully  would  require  i 
complete  treatise  on  the  law  of  evidence  $  it  is  obvious,  therefore^  that  in  a 
work  like  the  present,  such  a  discussion  would  be  impossible,  without  swelliw 
r  *422  1  ^^^  ^^^^  ^  ^  ^^^^  totally  inconsistent  with  its  practical  utility  $  *m 
^  -^  therefore,  that  will  be  Jone  on  the  present  occasion,  will  be  suc- 

cinctly to  call  the  reader's  attention  to  the  difTerent  descriptions  of  proofs  which 
are  applicable  to  a  case  in  equity,  and  to  the  methods  provided  by  the  practice 
of  the  Court,  for  making  such  proofs  available. 

For  this  purpose  the  most  convenient  course  appears  to  be  to  divide  the  sub- 
ject of  evidence,  into,  I.  Documentary  or  written  evidence  |  and,  XL  Oral  or 
unwritten  evidence* 


I.  Documentary  or  written  evidence  consists  of  all  those  matters  which  are 
submitted  to  the  Court  in  the  shape  of  written  documents.  It  is  not  of  course 
intended  to  include  in  this  definition,  the  depositions  of  witnesses  examined  in 
the  cause,  for,  although  by  the  practice  of  Courts  of  Equity,  the  evidence  lo 
be  derived  from  the  parol  examination  of  witnesses,  is  set  down  in  writing  and 
brought  before  the  Court  in  that  form,  yet  this  does  not  vary  the  nature  of  the 
evidence  itself,  which,  being  spoken  by  the  witness  viva-voce  to  the  person  by 
whom  he  was  examined,  does  not,  from  the  circumstance  of  its  being  by  him 
committed  to  writing,  for  the  more  convenient  use  of  it  before  the  judge,  lose 
its  parol  character. 

It  is  to  be  observed,  that  some  descriptions  of  documentary  evidence  are 
admitted  by  the  Court  without  the  necessity  of  any  proof  being  gone  into  Is 
establish  their  validity,  whilst  others  require  the  support  of  parol  testimony 
before  they  can  be  received. 

In  order,  therefore,  to  the  due  consideration  of  the  practice  relating  to  docu- 
mentary evidence,  it  seems  right  to  treat,  Jirst^  of  documents  which  require  oo 
evidence  to  support  them,  or  which,  in  other  words,  prove  themselves,  and 
secondly^  of  documents  which  require  parol  proof. 

Amongst  documentary  evidence  whicn  proves  itself,  may  be  ranked, 

1.  All  printed  copies  of  public  Acts  of  Parliament,  printed  by  the  King's 

C*423  1  printer,  whether  in  books  or  separate  acts,  *which  are  resorted  lo 
J  by  Courts  of  Justice,  not  strictly  as  evidence,  but  as  serving  ts 
refresh  the  memory,  (a)  with  reference  to  which,  it  may  be  observed,  that  by 
the  statute  41  Geo.  3,  c.  00,  s,  0,  made  for  the  better  aQd  more  effectual  proof 
of  the  statute  law  of  this  country  in  Ireland,  and  of  the  Irish  statute  law  in 
Great  Britain,  it  is  enacted  that  copies  of  the  statutes  of  Great  Britain  and  Ire* 
land  before  the  union,  shall  be  received  as  conclusive  evidence  of  the  seveial 
statutes  in  the  Courts  of  either  kingdom. 

2.  Printed  copies  of  Acts  of  Parliament,  not  public  acts,  in  which  a  spedil 
dause  is  inserted  that  they  shall  be  printed  by  the  King's  printer,  and  that  a 


(s)  Gilb.  on  Erid.  8. 
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copy  00  printed  shall  be  admitted  as  eridence  of  the  acL  When  a  private  act 
of  rariiament,  not  oontahiing  such  a  clause,  is  required  in  eyidence,  the  regular 
proof  is  by  an  examined  copy  compared  with  the  original,  in  the  Parliament 
office  at  Westminster,  (b) 

8.  Exemplified  copies  of  records  in  other  Courts  of  Justice,  under  the  great 
seal  of  Great  Britain,  or  under  the  seals  of  the  Courts  themselves.  The  seal 
of  the  King,  and  of  the  superior  Courts  of  Justice*  and  of  the  Courts  estab- 
lished here  by  Acts  of  Pariiament,  are  admitted  in  evidence  without  extrinsic 
proof  of  their  ffennineness ;  as,  for  example,  the  seal  of  the  county  palatine  of 
Chester,  or  of  the  Ecclesiastical  Court  on  an  examplification  of  a  wilL  (e) 
Bat  the  seal  of  a  foreign  or  colonial  Court,  ((f)  or  of  a  corporate  body,  ought  to 
be  proved  by  a  witness  acquainted  with  the  impression,  (e)  The  seal  of  the 
corporation  of  London  has,  however,  been  held  to  prove  itself.  (/) 

It  is  to  be  observed,  that  besides  exemplifications  and  copies  under  seal,  cer- 
tain copies  of  records  of  Courts  of  Justice,  though  not  under  seal,  are  admissi- 
Ue  as  evidence  without  the  necessity  of  fiirther  proof,  provided  they  are  signed 
by  the  proper  officer;  it  being  a  general  rule  that  a  copy  authen-  p  ^.^a  -i 
ticated  *by  a  person  appointed  for  Uiat  purpose^  is  good  evidence  of  I-  -' 

the  contents  of  the  original,  without  any  proof  of  its  being  an  examined  copy.(e) 
Thus  the  chiro/pxiqA  of  a  fine  is  evidence  of  the  fine,  the  chirographer  being 
the  officer  appomted  to  give  out  copies  of  the  agreements  between  the  parties, 
whieh  are  entered  of  record.  (/)  So  an  indorsement  by  the  proper  officer  on 
a  deed  of  baigain  and  sale,  enrolled  according  to  the  form  of  the  statnte  27 
Hen.  8,  c.  10,  is  evidence  of  the  enrolment  {g)  And  an  endorsement  of  the 
date  of  the  enrolment  by  the  clerk  of  the  enrolments,  is  part  of  the  record,  and 
oonclosive  as  to  the  date,  {h) 

By  the  General  Registry  Act,  6  At  7  Wm.  4,  c.  8,  s.  38,  it  is  enacted,  that 
certified  copies  of  entries  purporting  to  be  sealed  or  stamped  with  the  seal  of 
the  Register  office,  shall  be  received  as  evidence  of  the  birth,  death,  or  mar- 
riage, to  which  the  same  relates,  without  any  further  or  other  proof  of  such 
entry,  and  that  no  certified  copy,  purporting  to  be  given  in  the  said  office,  shall 
be  of  any  force  or  efifect  which  is  not  sealed  or  stamped  as  aforesaid. 

It  is  to  be  remarked,  that  the  person  signing  the  copy  must  be  an  officer 
whose  dnty  it  is  to  make  out  a  copy  of  the  record,  otherwise  his  iignatore 
would  not  render  it  authentic  Thus,  if  an  officer  of  the  Court  be  only, 
entnisted  with  the  custody  of  the  records,  and  is  not  authorized  to  make  copies 
of  them,  he  has  no  more  authority  for  that  purpose  than  an  ordinary  person, 
and  the  copy  must  be  proved  in  the  strict  and  regular  mode.  Thus  the  office 
copies  of  depositions  in  the  Court  of  Chancery,  though  they  are  evidence  in 
the  Court  of  Chancery*  because  the  Court  will  give  cr^it  to  its  own  officer,  will 
not  be  admitted  in  Courts  of  Common  Law,  without  examination  with  the 
reeord.(A 

*So  wnere  a  fine  is  to  be  proved  with  proclamations,  as  it  must  p  ^  .05  -1 
be  to  bar  a  stranger,  the  proclamations  ought  to  be  examined  with  ^  ^ 


(h)  1  PI 
(rfSlWd. 


^ 


Phil.  &  A]|UM»  611.  (0  Ibid.  618. 

(.5 


633.  (c)  Ibid.  647. 

Monet  V.  TlumiUm,  8  T.  R.  807.         \t)  1  Phil,  dc  Amos,  614. 
Biid. 
(g)  Ibid.;  and  mdt  eHam  Kimienlejr  v.  Orpe,  Doug.  66.    It  would  aeeni  tiist  the  m^ 
lUktaie  of  ttio  oeitifyiiig  officer  ifaould  be  prored,  unleee  where  it  is  otherwise  piofided  by 
■Catnle;  ae  hj  Benkrapt  Act,  3  dc  3  W.  4,  c  114, 1.  8. 

(h)  The  King  ▼.  Hopper,  3  Price,  496;  Garrick  ▼.  WiUianie,  8  Tsont.  840;  BAff  v. 
Hoik,  1  Ld.  Raym.  746;  Duncan  v.  Scott,  1  Campb.  N.  P.  lOl. 
(1)  I  PhiL  dc  Amoi^  816. 
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the  roll ;  for  though  the  chirogmpher  is  authorized  to  mak^  out  coptes  of  the 
fine  itself,  he  is  not  appointed  to  copy  the  proclamations,  (k) 

Copies  of  records  which  are  not  authenticated  in  any  of  the  ways  abote 
mentioned,  must  be  proved,  as  other  transcripts,  by  a  witness  who  has  exanuaed 
the  copy  line  for  line  with  the  original,  or  who  has  examined  the  copy  wh3e 
another  person  has  read  the  original,  (l)  And  it  is  to  be  remarked  that,  in 
proving  a  copy  of  a  record,  it  ought  to  be  made  to  appear  that  the  original  came 
from  the  proper  place  of  deposit,  or  out  of  the  hands  of  the  officer  in  whose 
custody  the  recoros  are  kept ;  but  that,  when  an  ancient  record  has  been  lost,  a 
copy  may  be  read  without  proving  it  a  true  copy,  (m) 

Amongst  the  records  of  other  Courts  of  Justice,  copies  of  which  the  Court 
of  Chancery  is  in  the  habit  of  receiving  as  evidence,  may  be  ranked  the  depo- 
aitions  of  witnesses,  and  proceedings  taken  in  causes  in  other  Courts  of  Equity 
of  concurrent  jurisdiction,  which  are  frequently  read  as  evidence  in  the  Court 
of  Chancery  in  causes  between  the  same  parties.  Thus  depositions  taken  in 
the  Court  of  Exchequer,  may  be  read  as  evidence  in  Chancery  in  a  cause 
relating  to  the  same  matter,  and  between  the  same  parties  or  their  privies. 
The  rules  by  which  the  Court  is  governed  in  receiving  evidence  of  this  descrip- 
tion are  the  same  as  those  adopted  by  it  in  cases  where  depositions  taken  in  the 
Court  of  Chancery  in  one  cause,  are  offered  to  be  read  in  another.  It  is,  how- 
ever, to  be  remarked,  that  the  depositions  must  be  introduced  as  evidence  in 
the  ordinary  course,  and  that  an  order  of  the  Court  directing  the  depositions  ia 
the  Exchequer  to  be  read  at  the  hearing  in  Chancery,  Ac^  will  not  be  neces* 
sarv  or  proper,  (n) 

The  ordinary  method  of  proving  depositions  taken  in  one  Court  upon  the 
r  M2^  1  hearing  of  a  cause  in  another,  is.  by  proving  *an  examined  copy 
L  J  of  the  bill  and  answer,  (o)  unless  the  depositions  are  so  anci«it 

that  no  bill  and  answer  can  be  forthcoming,  (p)  or  unless  the  defendant  has 
been  in  contempt  or  has  had  an  opportunity  of  cross-examining,  which  he 
chose  to  forego,  in  which  case  the  depositions  may  be  read  afler  proving  the 
bfll  only,  (i^)  It  is  to  be  noticed,  also,  that  depositions  may  be  used  as  evi- 
dence against  a  party  to  the  suit,  or  for  the  purpose  of  oontraoicting  the  -witness 
without  proof  of  the  bill  and  answer,  although  some  proof  of  the  identity  of 
the  person  will  be  required,  (r) 

Where  the  depositions  have  been  taken  on  interrogatories,  under  a  commis- 
sion issuing  out  of  another  Court,  they  are  not  admissible  without  the  produc- 
tion p(  the  commission,  under  the  authority  of  which  they  were  taken  ;  unless 
the  depositions  are  of  long  standing,  so  that  tlie  commission  may  be  presumed 
to  have  been  lost,  in  which  case  they  are  evidence  by  themselves;  but,  in  either 
case,  whether  the  depositions  are  of  a  recent  or  ancient  date,  there  is  no  occa- 
sion to  produce  the  bill  and  answer,  {s) 

It  is  to  be  remarked,  that  although  the  subject  of  the  admissibility  of  depo- 
sitions taken  in  other  suits,  has  been  noticed  in  this  place,  it  must  not  be  under- 
stood that  they  come  under  the  description  of  documentary  evidence  whidi 
tiroves  itself,  they  must  be  proved  like  all  other  copies  of  record,  not  undeir  seil 
y  examined  copies ;  office  copies  of  them  signed  by  the  officer  in  whose  cos- 
tody  they  are,  not  being  evidence  (or  a  reason  above  mentioned.  (/)  ^ 

(/fc)  Ibid.;  Allen*!  case,  Boll  N.  P.  S39,  8  Ttont.  166. 
(0  1  Pbil.  &  AoKM,  616.  (m)  Ibid. 

In)  WiUianw  ▼.  Broadhead,  1  Sim.  161.        (o)  Phil,  ft  Amo^  628. 
Ip)  Ibid.  (g)  Ibid, 

(r)  Ibid.  (t)  Ibid.  629. 

(/)  Ibid.  It  if  to  be  obeenred,  that  in  Willitim  v.  Brwidhfad,  1  Sim.  161,  whicli  1m 
Wan  before  lelened  to,  the  term  office  copj,  hae  been  introduced  both  into  the  teat  and  bhw 
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fi.  It  has  been  before  stated,  that  the  Court  of  Chancery  pays  attention  to 
its  own  proceeding,  although  they  are  not  actually  recorded,  (u)  In  illustra- 
tion of  which,  it  may  be  stated,  that  all  the  proceedings  of  tne  Court  which 
are  required  as  evidence  in  the  cause,  may  be  used  as  such,  with-  p  ^  .^^  -i 
oat  ^further  testimony  to  establish   them  than  the  production  of  ^  J 

the  proceeding  itself,  or  of  an  office  copy  of  it,  signed  by  the  officer  in  whose 
custody  such  proceeding  properly  is,  according  to  the  practice  of  the  Court. 

But  although  it  is  the  general  rule  of  the  Court,  to  pay  attention  to  its  own 
proceedings,  it  will  not  in  all  cases  permit  them  to  be  read  at  the  hearing  of  a 
cause,  without  an  order  specifically  authorizing  the  party  to  read  them.  The 
cases  in  which  the  proceedinfln  of  the  Court  may  be  read  without  an  order,  are 
confined  to  those  in  which  they  have  taken  place  in  the  cause  itself,  and  to 
acts  of  the  Court,  such  as  decrees  or  orders  made  in  another  cause,  between 
tbe  same  parties,  (x) 

To  entitle  a  party  to  read,  at  the  hearing,  the  answers  or  depositions,  or  any 
other  proceedings  taken  in  another  cause,  an  order  is  necessary,  even  thougli 
the  suit  be  between  the  same  parties,  (y)  This  distinction  appears  to  have 
arisen  from  the  former  practice  of  the  Court,  which  in  conformity  with  the 
practice  of  Courts  of  Law,  required  that  when  any  proceedings  in  one  cause 
were  to  be  given  in  evidence  in  another,  the  foundation  for  the  production  of 
them,  should  be  laid  by  proving  the  bill  and  answer  in  the  cause  in  which  they 
were  taken ;  gradually,  however,  this  rule  has  been  relaxed,  and  as  the  Court 
will  now,  as  we  shall  hereafter  see,  in  directing  an  issue  to  be  tried  at  law, 
order  the  depositions  in  the  cause  to  be  read  at  the  trial  of  the  issue,  so  as  to 
dispense  with  the  strict  proof  which  would  otherwise  be  required  of  the  bill  and 
answer, — so  in  the  case  of  reading  its  own  proceedings  in  another  suit,  it  will 
dispense  with  the  necessity  of  laying  the  regular  foundation  for  such  proof  by 
the  production  of  the  bill  and  answer,  by  making  an  order,  that  the  party  shall 
be  at  liberty,  at  the  hearing,  to  read  the  depositions  or  other  proceedings  in  the 
former  cause ;  such  an  order  is  not  necessary  to  entitle  a  party  to  read  a  decree 
or  order,  because,  formerly,  decrees  and  orders  recited  the  pleadings  upon 
which  they  were  founded  ;  and  even  at  common  law,  no  further  proof  of  them 
was  required,  (a) 

*It  is  to  be  observed,  that  a  decree  oi  order  of  the  Court  of  Chan-  p  ^  .no  -i 
eery,  determining  a  matter  of  right,  is  good  evidence  as  to  that  right,  ^  -^ 

not  only  against  the  party  against  whom  the  decree  was  made,  but  against  all 
those  claiming  under  him.  (6)  But  although  a  decree  between  other  parties 
cannot  be  read  as  evidence,  yet  it  may  be  read  as  a  precedent  (c)  And  it  is 
not  in  any  case  necessary,  in  order  that  it  should  be  admissible  as  evidence, 
that  the  parties  to  it  should  have  filled  the  relative  situations  of  plaintiff  and 
defendant ;  if  the  present  plaintiff  and  the  defendant  were  co-defendants  in  the 
former  cause,  the  decree  in  that  cause  may  be  read,  though  not  as  conclusive 
eridence.  (cH  *It  frequently  happens,'  observes  Lord  Haniwicke,  *  that  there 
are  several  aefendants,  all  claiming  against  the  plaintiff,  and  having  also  different 
rights  and  claims  among  one  another,  the  Court  then  makes  a  decree  settling  the 
f^ts  of  all  the  parties ;  but  a  declaration  for  that  purpose  could  not  be  made, 
if  this  objection,  ((viz :)  to  receivmg  the  decree  as  eviclence,  because  made  bo* 


gMMl  note  lot  'eztmincd  cofjt*  which  is  tbe  only  ipeciM  of  copy,  which  em  be  applicahls 
Is  the 


(u)  AnUt  p.  3U.  («)  Brooke  ▼.  Tejtor,  Moe.  188. 

?y)  Hand.  114.  (s)  PhiL  ft  Amoe,  619. 

IS)  Boroogh  V.  WhichcoCe,  8  Bro.  P.  C.  096. 

(e)  Aoelen  v.  Nkbolae,  7  Bro.  P.  C.  9. 

(ji)  Poobenfi^  Company  t.  Aekew,  3  Tea.  89. 
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iween  co-defendants,)  holds,  which  would  be  very  fatal^  as  it  would 
the  spKtting  one  cause  into  seyeraL'  {e\ 

The  depositions  of  witnesses,  which  have  been  taken  in  another  canae  be- 
tween the  same  parties,  may,  as  well  as  other  proceedings  in  another  cause,  be 
read  at  the  hearing  by  order.  Thus  evidence  which  has  been  taken  in  a  eross 
cause  may,  by  order,  be  read  at  the  hearing  of  the  original  cause;  (/)  and  tiee 
versa,  provided  the  point  in  issue  is  the  same  in  each  case.  Where  the  matter 
in  issue  is  not  the  same,  the  depositions  taken  in  one  cause,  c-annot  be  read  in 
the  otlier;  thus,  where  a  bill  was  filed  for  tithes,  and  the  defendant  set  npa 
Qsodus  of  llcf.  for  every  tenth  lamb,  *and  so  in  proportion  for  a  less  number,* 
and  afterwards  filed  a  cross  bill  to  establish  his  modus,  but,  in  laying  his  modna, 
r  *420  1  ^^^  ^^^  make  use  of  the  words  ^and  *so  in  proportion^  ^c*'  he  was 
k  ^  not  allowed,  at  the  hearing,  to  read  the  depositions  taken  in  the 

original  cause,  as  evidence  in  the  cross  cause,  (although  he  had  obtained  an 
order  to  warrant  it,)  because  the  modus  set  up  in  the  cross  bill,  was  difieieoK 
from  that  insisted  upon  in  his  answer  to  the  original  bilL  {g) 

With  respect  to  evidence  in  cross  causes,  the  ^neral  rule  is,  that  where  a 
matter  is  put  in  issue  by  the  original  cause,  and  witnesses  are  examined  to  il, 
the  defendant  cannot  read  the  depositions  of  the  witnesses,  to  the  same  matleis 
which  have  been  taken  after  publication  has  passed  in  the  original  caaae,  (i) 
altliough  depositions  of  witnesses  in  the  cross  cause,  to  matters  not  put  in  issue 
by  the  original  cause,  may  be  read,  notwithstanding  they  have  been  taken  afler 
publication  passed  in  the  original  cause.  {%)  Where,  however,  neither  paity 
has  examined  witnesses  in  the  original  cause,  the  depositions  of  witnesses  takea 
in  the  cross  suit,  to  matters  put  in  issue  by  the  original  cause,  may  be  read,  (ik) 

In  order  to  entitle  a  party  to  read  the  depositions  taken  in  another  cause,  it  is 
necessary,  that  the  person  against  whom  they  are  offered  in  evidence,  or  the 
person  under  whom  he  claims,  should  have  been  a  party  to  such  other  cause,  (i) 
Where  the  person  against  whom  the  evidence  was  offered,  was  neither  a  psit^ 
to  such  other  cause,  nor  privy  to  a  person  who  was  a  party,  the  depositions  taken 
in  that  cause  cannot  be  read.  Thus  where  a  father  is  tenant  for  life  only,  depo- 
sitions taken  in  a  cause  to  which  he  was  a  party,  cannot  be  read  against  his  son 
who  claims  as  tenant  in  taiL  (m) 

The  rule  with  regard  to  reading  depositions  in  another  suit,  appears  to  be  the 
same  as  that  with  respect  to  reading  verdicts  at  common  law,  viz :  <  thai  nobodg 
can  take  a  benefit  by  it,  who  fiad  not  been  prejudiced  by  it  had  it  gone  eon- 
trary*^  (n)  Thus  it  has  been  held,  that  if  A.  prefers  his  bill  against  B.,  and  B. 
r  *430  1  *exliibits  his  bill  against  A.  and  C,  in  relation  to  the  same  matler, 
*-  ^  and  a  trial  at  law  is  directed,  C.  cannot  give  in  evidence  the  depo- 

sitions in  tlie  cause  between  A.  and  B.,  but  the  trial  must  be  entirely  as  of  a 
new  cause,  (o)  This  rule  appears  to  be  somewhat  at  variance  with  what  ii 
stated  in  Coie  v.  Fovmiain  (p)  to  be  a  common  one,  viz :  that  where  one  Icfi* 
tee  has  brought  his  bill  against  an  executor,  and  proved  assets,  and  afierwaids 
another  legatee  brings  his  bill,  that  the  last  named  legatee  should  have  the  benefit 

(<)  Ibid.     Vide  etitum  Chamfey  ▼.  Ld.  Dumany,  2  Sch.  dt  Lef.  710;  Farqnkanoa  v. 
8eton,  6  Rum.  45. 

(f)  Ltttnuev.  Genou,  SVes.  679.  (g)  ChiutiuiT.  Wrenn,  Banb.  3S1. 

(A)  Welfoid  V.  Beazlej,  3  Atk.  601;  Taylor  v.  Obee,  3  Pri.  83. 

(t\  Welibrd  ▼.  Beazley,  ubi  iupra.  (k)  Ibid. 

(/)  Mackworth  v.  Penroflei  1  I>i^  60;  Eade  v.  Lingood,  1  Atk.  804;  HnmphreTi ^ 
PenMm,  1  M.  dc  C.  680.  V 

(m)  Peterborough  ▼.  Norfolk,  Prec  in  Cha.  212;  Coke  ▼.  FounUin,  1  Vem.  413. 

(n)  Gtibeit  on  E^d.  28;  BuU.  N.  P.  232. 

(o)  RuBhwortli  ▼.  Countefls  of  Pembroke,  Hardr.  472;  for  the  reason,  whj  a  veidict  il 
not  ^ridenoe  for  or  againat  a  person  who  was  not  a  paity  to  it,  vide  PhiL  ik  Amoa,  614. 

(p)  1  Vem.  413. 
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ei  Ae  depomtioiia  in  the  former  suit,  though  he  was  not  a  party  to  it ;  but  it  is 
to  be  observed,  that  the  case  of  the  legatee  is  different  from  the  ease  of  a  plain- 
tiff in  ordinary  circumstances  $  for  although  the  I^tee  was  not  actually  a  party 
to  the  original  suit,  yet  he  was  so  virtually  $  his  interest  in  the  first  suit  having 
been  represented  by  the  executor.  In  fact,  in  the  case  of  the  legatee,  the  suit 
is  in  pari  materia;  and,  with  respect  to  the  subject  in  dispute,  the  plaintiff  in 
die  second  suit  stands  in  the  same  situation,  with  regard  to  the  defendant,  as  the 
plaintiff  in  the  first  The  same  principle  appears  to  have  been  acted  upon  in 
other  eases,  besides  those  of  legatees ;  thus  in  Terwit  v.  Greahamj  (q)  depo- 
sitions taken  in  an  old  cause,  where  the  same  matters  where  under  examination 
And  in  issue,  were  permitted  to  be  read,  although  the  plaintiff  and  those  under 
whom  he  claimed  were  not  parties  to  the  former  cause,  inasmuch  as  the  lerre 
tenantB  of  the  same  lands  were  then  parties ;  and  so  even  at  law,  in  the  case 
of  tithes,  an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in  a  suit  insti- 
toted  by  a  vicar  against  the  rector  and  others,  owners  of  the  lands,  was  evidence 
in  an  action  for  tithes,  by  a  succeeding  rector,  against  the  owners  or  occupiers 
of  the  same  lands,  (r)  In  like  manner,  in  a  late  case,  before  Sir  Anthony 
Hart,  in  Ireland,  {9)  depositions  which  had  *been  taken  in  a  suit  p  ,^g.  -. 
by  one  tenant  in  common  against  another  were  admitted  in  evidence,  ^  ^ 

in  a  sait  by  another  tenant  in  common,  against  the  same  defendant  {t)  In  such 
casoB,  however,  it  must  be  proved,  that  Qie  depositions  are  touching  the  same 
land  or  tithe,  (u) 

It  seems  not  to  be  important,  what  character  the  individual,  against  whom 
tbe  depositions  in  the  former  suit  are  offered,  filled  in  that  suit,  whether  that  of 
plaintiff  or  defendant,  provided  he  had,  in  such  character,  an  opportunity  of 
eross-examining  the  witness.  If  he  was  a  party  to  the  first  suit  as  a  co-de- 
fendant,  and  b^mes  a  plaintiff  in  a  second  suit,  making  his  co-defendant  in 
the  first  suit  a  defendant,  he  may,  if  such  co-defendant  sets  up  the  same  defence 
diat  he  did  in  tbe  original  suit,  read  the  evidence  taken  in  that  suit  against  such 
00-defendant  Thus,  where  the  creditors  of  a  testator  filed  their  bill  against 
die  residuary  legatees,  and  also  against  a  purchaser  from  the  testator,  prayinr 
to  have  their  debts  paid,  and  the  conveyances,  alleged  to  have  been  executed 
1^  the  testator  to  the  purchaser,  set  aside  for  fraud,  &c.,  and  obtained  a  decree 
aeeordingly  $  and  aflerwards  the  residuary  legatees  filed  another  bill  against  the 
pnrehaser,  praying  for  an  account  of  the  residue  and  to  set  aside  the  convey- 
aneea,— upon  the  question  arising,  whether  the  depositions  taken  in  the  former 
eaixse  as  to  the  fraud,  &c.«  in  obtaining  the  conveyances,  could  be  read  in  the 
seeond  cause,  for  the  legatees  against  the  purchasers,  who  were  co-defendants 
ia  the  former  cause,  the  Lord  Keeper,  (Wright,)  and  the  Master  of  the  Rolls 
were  of  opinion,  that  as  there  was  the  same  question  and  the  same  defence  in 
both  the  causes,  the  deposhions  ought  to  be  read,  (x) 

And  so  where  a  bill  is  filed  for  the  performance  of  trusts,  and  settling  the 
rights  of  all  parties,  upon  which  a  decree  is  made,  not  only  the  decree,  as  we 
have  seen,  but  the  depositions  taken  in  that  suit  may  be  read  in  a  subsequent 
suit  as  between  persons  who  were  co-defendants  in  the  first  suit; —  ^  4^ ._  ^ 
whether  *sach  depositions  are  conclusive  or  not  is  another  mat-  ^  ^ 

(y) 


(a)  1  Cha^  Ca.  78. 


[r)  Lmdj  DaitiiKralh  t.  Roberti^  16  EmI,  836;  wde  etiam  TrviiB  t.  Challenor,  8  Owil. 
m?;  AMby  t.  Powvr,  ib.  1889;  Benaon  t.  Olive,  3  GwH  701 ;  Btfl  of  Sosaex  t.  Tern- 
wie,  1 1^  Rsym.  ^60. 

(«)  Byrne  v.  Fraie,  8  Moll.  167.  (/}  Biahop  of  Linoofai  y.  EDis,  Bnnb.  110. 

(m)  BeiMoa  t.  Olive,  Bnnb.  884.  («)  NotiI  t.  JohiiMm,  8  Vem.  447. 

C«)  Poolteran^  Compuiy  t.  Askew,  8  Vee.  89,  90. 
Vot.IV.— W 
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Besidei  the  instances  above  stated,  there  are  other  exceptions  to  Ae  riIbi 
which  requires  that  deposiiions,  ^.,  should  be  admitted  as  evidence  oolj 
between  the  original  parties  to  the  suit  and  their  privies ;  these  occur  prino- 
pally  in  cases  of  hearsay  evidence  or  reputation,  as  in  questions  of  castom,  or 
of  the  Tight  to  tolls,  ^c  The  nature  of  these  exceptions  is  fully  explained  ia 
Mr.  Phillip's  Treatise  on  the  Law  of  Evidence;  {2)  and  it  is  only  neeessair 
here  to  add,  that  the  same  exceptions  will,  in  most  cases,  apply  to  the  mle 
before  laid  down  as  to  the  reading  of  depositions  in  a  cause  in  equity  where 
the  person  for  or  against  whom  they  are  ottered  in  evidence,  was  neither  a  party 
nor  a  privy. 

It  may  be  stated  here,  that  where  the  depositions  of  witnesses  in  anotlicr 
suit,  are  offered  to  be  read  at  the  hearing  against  persons  who  were  parties  te 
such  other  suit,  or  those  claiming  under  them*  it  does  not  appear  to  be  neees- 
sary  tliat  the  witnesses,  whose  depositions  were  offered  to  be  read,  should  be 
proved  to  be  dead.  This  appears  to  have  been  the  effect  of  the  detemaioaiion 
of  the  House  of  Lords  in  the  Ci/y  of  London  v.  Perkins,  (a)  and  of  Sir  John 
Leach,  V.  C,  in  Williams  v.  iroadhtad.  iJb)  In  a  subsequent  case,  how* 
ever,  (Carrington  v.  Camock,)  (c)  Sir  L.  Shad  well,  V.  C,  seems  to  have 
entertained  a  different  opinion  from  that  expressed  by  Sir  J.  Leach,  in  fFS- 
Hams  v«  Broadheadj  and  it  is  to  be  remarked,  that  at  law,  the  depositions  e( 
a  witness,  taken  in  a  suit  in  Chancery,  cannot  be  read  if  the  witness  is  alivs^ 
eren  though  he  is  unable  to  attend  by  reason  of  sickness.  ((/)  It  is,  however 
to  be  observed,  that  the  personal  examination  in  court,  to  which  a  witness  is 
subjected  at  law,  renders  it  much  more  important  that  he  should  be  exaniatd 
again,  than  it  is  in  equity,  where  tlie  depositions  are  taken  in  all  case«  in  seoet. 

Some  doubt  seems  to  have  been,  at  one  time,  entertained  whether  the  depo* 
r  *48a  1  ''^^"'  ^^  witnesses,  taken  in  a  cause  where  *the  bill  had  bees 
t-  -^  subsequendy  dismissed,  could  be  read  at  the  hearing  of  another 

cause,  and  the  rule  appears  to  have  been  laid  down,  that  if  the  dismissal  wai 
upon  merits,  yet  evidence  of  the  facts  which  have  been  proved  in  the 
may  be  used  as  evidence  of  the  same  facts  in  another  cause  between  the 
parties ;  (e^  but  where  a  cause  has  been  dismissed,  not  upon  merits,  bot  upon 
the  grouna  of  irregularity,  (as,  for  instance,  because  it  comes  on  by  revivoi^ 
where  it  ought  to  have  come  on  by  original  bill,)  so  that  regularly  there  was 
BO  cause  in  Court,  and  consequenUy  no  proofs  properly  taken,  such  proofii 
cannot  be  used.  (/)  If,  however,  upon  a  bill  to  perpetuate  testimonj,  the 
eause  should  be  set  down  for  hearing,  and  the  bill  dismissed  because  it  oi^ 
not  to  have  been  set  down,  the  plaintiff  may,  notwithstanding  the  diamiassl» 
have  the  benefit  of  the  depositions,  {g) 

An  order  for  leave  to  read,  at  the  hearing,  the  depositions  or  proceeding  m 
another  cause,  in  granted  upon  motion  or  petition  at  the  rolls  without  noiiei^ 
and  must  be  serv^  upon  the  advene  narty,  who  may,  if  there  is  any  iiscfs- 
laritv  in  it,  or  in  the  mode  in  which  it  has  been  obtained,  apply  by  0101100  le 
dischaige  it  As,  however,  it  is  possible  that  the  inc^larity  oi  soch  an  oidsr 
may  not  appear  till  it  is  acted  upon  at  the  hearing;  when  it  would  be  too  late  la 
dischai]^e  it,  the  order  is  always  made  with  a  *  saving  cfjust  txeepiioms^'  (A) 
the  effect  of  which  is  to  leave  it  open  to  the  party  against  whom  the 


(s)  Phil,  dc  AiiMM»  576.  (a)  8  Bro.  P.  C.  SCS. 

(b)  1  Siin.  161.  («)  3  BiaB.  667. 

Id)  PhO.  it  Abmm  on  Evid.  677.  (e)  Lnbiere  v.  Gvdoq,  S  Vm.  679. 

(/}  Baddioun  v.  Middleton,  1  Cha.  Ca.  173-176;  8  ChiL  Rep.  8^  9  Fkwm.  ISL 

J^)  H«U  T.  HoddMdoo,  %  P.  Wms.  168.  Vide  etiam  Yan^na  v.  FilageraU^  1  a^ 
Lef.  816. 
(A)  Hand.  114,  116. 
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ii  offinvcU  to  make  any  objection  to  the  reading  of  evidence  under  it  which  the 
natare  of  the  case  will  admit  in  the  aame  manner  that  he  might  have  done  had 
no  aoch  order  been  nvade. 

It  is  to  be  observed,  that,  in  Coke  v.  Fountain^  (t)  the  defendant  applied,  hj 
notion,  to  be  at  liberty  to  read,  at  the  hearing,  deposiiions  made  in  another 
cMse  where  the  plaintfflTa  faAer  waa  a  party,  but  the  Court  refused  to  make 
any  other  order  than  the  common  one,  »aving  iust  exception*. 

It  may  be  remarked  here,  that,  as  at  law,  depositions  are  evi-  p  ^a^l  1 
denoe  *as  an  admission  against  a  party  to  the  suit,  or  for  the  pur-  ^  ^  ^ 

pose  of  contradicting  a  witness,  without  proof  of  the  bill  and  answer ;  (A*)  so 
It  b  presnmed,  that,  in  equity,  depositions  in  a  former  suit  may  be  read  for  the 
same  pnrpose  without  an  order. 

By  the  general  orders  of  the  Court  it  is  directed,  that,  where  either  party, 
phintiff  or  defendant,  obtains  an  order  to  use  the  depositions  of  witnesses  taken 
in  another  cause,  the  adverse  party  may  likewise  use  the  same  without  farther 
eider,  onless  he  be,  upon  special  reason  shewn  to  the  Court  by  the  party  first 
desiring  the  same,  inhibited,  by  the  same  order^  so  to  do.  (J) 

As  the  Court  will  give  credit  to  its  own  records  and  proceedings,  so  it  will 
give  credit  to  office  copies  of  snch  records  or  proceedings,  signed  by  the 
proper  officer  having  the  custody  of  them ;  though,  as  we  have  seen,  other 
CSoorts  will  not  give  credit  to  such  copies,  without  proof  that  they  have  heen 
extmiBed  and  compared  with  the  original.  When,  therefore,  proceedings  or 
dbpooitkms  in  another  cause,  in  the  Court  of  Chancery,  are  ordered  to  be  read 
u  evidence  at  the  hearing*  it  will  be  sufficient  to  produce  the  office  copies  of 
them ;  such  office  copies,  however,  must  be  signed  by  the  proper  officer,  other- 
wise they  cannot  be  read,  (m) 

l(f  however,  at  the  hearing  of  a  cause,  it  should  be  found  that  the  office  copy 
of  a  proceeding  which  one  party  relied  upon  as  evidence,  has  not  been  properly 
signed,  the  Court  will  allow  the  cause  to  stand  over  for  the  purpose  of  pro- 
earing  the  proper  signature }  and  where  an  information  came  on  for  hearing, 
and  Uie  rdators  failed  in  their  proof,  because  the  office  copy  of  an  answer, 
proposed  to  be  read  by  them,  was  not  signed  by  the  proper  officer,  and  the 
Master  of  the  Rolls  thereupon  dismissed  the  information  with  costs ;  the  dis- 
misBal  was,  upon  repeal  reversed,  (it) 


Hie  docoinents  which  have  been  before  enumerated  as  requiring  no  evidence 
ie  prove  them,  are  all,  either  in  a  greater  *or  less  degree,  public  p  0am  1 
deemnents :  private  documents  which  are  thirty  years  old  from  <-  -^ 

the  tine  of  their  date,  also  prove  themselves,  (o)  'fhis  rule  applies,  generally, 
to  deeds  eoneeming  lands,  and  to  bonds,  receipts,  letters,  and  all  other  writings, 
tin  eieeation  of  which  need  not  be  proved,  provided  they  have  been  so  acted 
upon,  or  brought  from  such  a  plaee,  as  to  afford  a  reasonable  presumption  that 
they  were  honestly  and  fairiy  obtained  and  preserved  for  use,  and  are  free  fmm 
snspieion  of  dishonesty,  (p)  Lord  Chief  Baron  Gilbert,  however,  npon  thie 
point,  says,  that,  *i(  possession  hath  not  gone  along  with  a  deed,  some  aeeonnl 
onght  lo  be  given  of  the  deed,  because  tlie  presumption  foib,  where  there  is 

0  1  Tern.  413.  (k)  Phil.  d&  Axnoi  on  End.  689. 

i/)  Bfames't  0(d.  194. 
ai)  AtUnney  Oeuend  v.  Miiwaid,  1  Coz»  437. 

(«)  Ibid.  (o)  Phil.  &  Aukm  onBrid.  6S0. 

(p)  Ibid.  959.     Vide  etUui^  as  to  Isttflr^  Penwidi  v.  Reed,  Mad.  A  GM.  8. 
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BO  poflsession ;'  (q)  and  he  adds  a  caution,  that,  *if  there  is  any  bkniidi  ia 
an  ancient  deed,  it  ought  to  he  regularly  proved,  or  where  it  imports  a  ficand; 
as  where  a  man  conveys  a  reversion  to  one,  and  afkerwaids  oooTeya  it  to 
another.*  (r) 

The  role  of  computing  the  thirty  years  from  the  data  of  a  deed  is  equally 
applicable  to  a  will.  Some  doubt  appears  formerly  to  have  been  entertained  m 
tnis  point,  on  the  ground  that  deeds  take  effect  from  their  execation^  bat  wib 
from  the  death  of  the  testator,  (a)  In  RancUff  v.  Parkins^  {t)  Loid  Eldoa 
observes,  ^that,  in  a  Court  of  Law,  a  will  thirty  years  old,  if  posseeeicm  hai 
gone  under  it,  and  sometimes  without  possession*  (but  always  with  poBBcomiee,) 
if  the  signing  be  sufficiently  recorded,  proves  itself;  but  if  the  signing  be  not 
sufficiently  recorded,  it  would  be  a  question,  whether  the  age  proves  ila  valicEty; 
and  then  possession  under  the  will,  and  claiming  and  dealing  with  the  prapeitr 
as  if  it  had  passed  under  the  will,  are  cogent  reasons  for  proving  the  cnie  ajgn- 
inff  of  the  will,  thongh  it  be  not  recorded.' 

It  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corporation  is  wiihia 
the  rule  as  to  thirty  years;  and  in  Bex  v.  thelnhMiarUs  of  Baikmdkf(M) 
r  *436  1  ^^^  Tenterden  said,  *that  it  *might  be  argued  that  it  was  not 
^  -J  within  the  principle  of  the  rule,  because,  although  the  witncasci  te 

a  private  deed,  or  persons  acquainted  with  a  private  seal,  may  be  sappoeed  lo 
be  dead,  or  not  capable  of  being  accounted  for,  afler  such  a  lapse  of  time;  yet 
the  seals  of  Courts  and  of  corporations  beinff  of  a  permanent  dmracler,  may  ke 
proved  by  persons  at  any  distance  of  time  from  the  date  of  the  instrument  lo 
which  they  are  affixed.*  {x) 


SECTION  IL 

Q^  Documentary  Evidence — which  doe$  not  prove  itse^. 

Having  pointed  out  the  species  of  documentary  proofs  which  may  be  used 
in  Courts  of  Equity,  without  tlie  aid  of  any  other  evidence  to  aothenticaie 
them,  or  which,  in  other  words,  *  prove  themselves  |'  the  next  subject  for  con- 
sideration is  the  nature  of  the  proofs  requisite  to  enable  a  party  to  make  use  of 
documents  which  do  not  come  under  the  same  description.  This  branch  of  the 
subject,  however,  is  far  too  extensive  for  the  present  treatise,  and  must,  tbne> 
fore,  be  passed  over  with  the  simple  observation,  that,  except  in  a  few  instances, 
which  will  be  pointed  out,  the  rules  which  affect  it  are  the  same  as  those  wkiek 
are  applicable  to  the  same  description  of  subjects  in  Courts  of  Common 
and  may  be  found  by  referring  to  any  of  the  many  excellent  treatises  on 
which  have  been  published. 

With  respect  to  the  cases  in  which  different  rules  prevail,  in  Courts  of  Eqoiiy, 
from  those  which  are  adopted  at  law,  the  most  important  are  those  of  witti 
devising  real  estates.  At  law,  it  is  sufficient  to  examine  one  witness  to  praie 
a  will,  if  he  can  prove  the  due  execution  of  it,  unless  it  is  impeadied  ;  (c)  bm, 


(9)  Gilb.  on  End.  102.  (r)  Ibid. 

(•)  PhiL  dt  Amoa  on  Evid.  662;  M'Koniro  ▼.  Fraaer,  9  Yes.  6. 

(0  6  Dow.  P.  G.  202.  (tt)  2  Barn.  A  Adol.  S4S. 

PhiL  dc  Amos  on  Erid.  662. 

Seton  on  Deenta,  dies  Peake't  £rid.  401. . 
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in  eqoity,  in  order  to  prove  the  will  agatnsl  the  heir,  all  *ihe  wit-  r-    « .  ^^    -. 
neeeee  mast  be  examined,  (b)    In  Powell  v.  Cleaver^  (c)  Lord  Thnr-  ^  -^ 

low  seems  to  have  doobtea  the  rule ;  but,  in  Booth  v.  BkandeU,  (d)  Lord  Eldon 
affirmed  it 

This  rule,  although  general^  admits  of  necessary  exceptions,  and  perhaps 
does  not  app^y  where  the  will  is  not  wholly,  but  only  partially,  in  question,  (e) 
The  rale  also  does  not  apply  in  cases  where  one  of  the  witnesses  is  dead,  (/) 
or  is  abroad;  in  which  cases  proof  of  his  handwriting  has  been  held  snffi* 
eient  {g)  In  like  manner,  where  a  witness  has  become  insane,  {h)  or  has  not 
been  heard  of  for  many  years,  and  cannot  be  found,  his  evidence  has  been  dis- 
pensed with,  (t) 

It  is  also  necessary,  in  equity,  where  the  object  of  the  suit  is  to  establish  a 
will  against  the  heir,  to  prove  the  sanity  of  the  testator,  (k) 

We  have  before  seen,  (/)  that,  in  some  cases,  where  trie  proof  of  a  will  is 
defective,  liberty  will  be  given  to  exhibit  interrogatories  to  supply  the  defect. 
,It  may  here  also  be  added*  that  where  the  proof,  though  not  formal,  is  satisfac- 
tory to  the  Court*  the  tmsts  of  the  will  wUl  be  directed  to  be  carried  into  exe- 
cution without  declaring  the  will  well  proved,  (m) 

Although,  where  a  will  is  to  be  established  against  an  heir,  the  general  rule, 
in  equity,  is,  that  it  must  be  proved  by  all  the  witnesses,  or  by  producing  evi- 
dence of  thmr  death  and  handwriting,  &c.  $  and  same  rule  does  not  apply 
when  proof  of  the  will  is  required  for  other  purposes,  t.  e.  merely  to  enable  it 
to  be  read  as  a  legal  instrument;  in  such  cases,  one  witness  to  p  ^^^  -i 
prove  it  is  ^sufficient  (n)    So,  also,  if  the  object  of  the  suit  is  ^  -I 

only  to  appoint  new  trustees  to  execute  the  trust  of  the  willt  one  witness  will 
be  all  that  is  required,  {o) 

It  is  to  be  remarked,  tnat  however  clearly  a  will  may  be  proved  upon  ihe 
interrogatories,  the  heir-at-law  may  still  claim,  as  a  right,  an  issue  demsavit  vd 
non;  (p)  and  that  the  rule  that  all  the  witnesses  must  be  examined,  extends 
also  to  the  trial  of  the  issue  before  the  jury,  {q)  In  Taiham  v.  Wright^  (r) 
however,  where  the  bill  was  not  filed  by  the  devisee  to  establish  the  will,  but 
by  the  heir  to  set  it  aside,  the  defendant  called  one  witness,  and  produced  the 
other  two,  oflering  them  to  the  plaintiff  to  call  and  examine  them,  which  he 
declined,  not  wishing  to  make  them  his  own  witnesses ;  upon  a  motion  for  a 

. . ,  ■  I  I  ■     ■  I     -I        I  ■  I  ■  *  -  ■!      _-      I—  -      M 

(6)  BooUe  T.  Blundeil,  19  Vas.  605;  Coop.  137,  8.  C.      Vldt  etian  Ogle  y.  Cook,  1 
Vm.  177.     TowDflhend  v.  I?e8»  I  WiU.  216.     Ballen  ▼.  Michel,  2  Pri.  491. 
(e)  2  Bro.  C.  C.  604.  (d)  Ubi  supra, 

{e)  Per  LordEldoD,  inBootle  y.  Blandell,  19  Yes.  605. 

(/)  IWd. 
\)  Lord  CarriDgton  ▼.  Payne,  6  Yes.  411.     Vide  etUun  BiUlns  y.  Brookebsnk,  eited 

505;  FifeElierbert  y.  Fitshertiert,  4  Bro.  C.  C.  331,  sod  Gmyaon  y.  Atkiaeon,  2 

Vis.  454,  when  it  was  held,  that  a  commiscion  should  have  beea  sent  to  examine  the  wit- 

BMs  abroad ;  but  the  rule  in  Carringtoa  v.  Payne,  leema  to  be  the  one  now  acted  upon. 

tSetoa  on  Decrees,  83. 

(A)  BemeU  y.  Taylor,  9  Yes.  381. 

(0  James  y.  Pkmeli,  Turn.  6c  Rues.  417;  M*Kenire  y.  Fraser,  9  Yes.  6. 

{k)  Harris  y.  Ingledew,  8  P.  Wras.  93 ;  VKTallis  y.  HodgeMn,  2  Atk.  66. 

(/)  Ante^  p.  416. 

(m)  Seton  on  Decrees.  83;  Binfield  y.  Lambert,  1  Dick.  337 ;  Bird  y.  Butler,  ib.  fio/w; 
Finberbert  y.  Fiteherbert,  4  Bro.  C.  C.  231 ;  Wood  y.  Stane,  8  Pri.  615.  For  the  cases 
ui  which  the  Gooit  will  declare  a  will  well  proved  in  the  absenoe  of  the  heir,  vide  tmUf\. 
1,  p.  326. 

(n)  Ooncannon  y.  Croise,  2  Moll.  332.  (o)  Wood  v.  Stane,  8  Pri.  618. 

(p)  Pemberton  y.  Pemberton,  11  Yes.  63. 

(q)  Booile  y.  Blnmlell,  19  Yes.  605 ;  Coop.  187,  8.  C. 

(r)  2  RussL  dc  M.  1. 
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a  new  trial,  which  was  twice  aigued,  onoe  before  Sir  Joho  Leaeh,  Bi.  B.« 
secondly  befoie  Lord  Brougham,  C,  aaaitted  by  Sir  N.  Tindal,  L.  C.  J., 
Loid  Lyndhurst,  C.  B.,  the  cauA  was  held  lo  have  been  ayffieienlly  tried. 

Whilst  we  are  upon  the  subject  of  proving  wills,  it  is  as  well  to  m&ataam  « 
pnctioe,  which  appears  to  be  peculiar  to  Courts  of  Equity,  for  eompellMfg  the 
pioductioa  of  the  originsl  wills,  where  they  have  been  deposited  in  Che  iCf^isHjp 
of  an  Ecclesiastical  Court.  In  sH  other  cases,  where  an  original  rerorid,  or 
instrament  in  the  nature  of  a  record,  is  required  to  be  pvoduced  in  the  Coattsf 
Chanoeiy,  the  practice  is,  to  procure  the  aUendaooe  of  the  proper  offeer,  (in 
whose  custody  it  is  deposited,)  with  the  original  record  or  ioelmaieDt  le^uivsd; 
and  the  same  may  be  done  with  respect  to  wills.  The  Court,  however,  wS, 
it  seems,  in  the  case  of  wills,  make  an  order  upon  the  officer  of  the  Eceleiiss 
ticsl  Court  to  deliver  the  original  will  to  tlie  solicitor  in  the  cause,  vp«ii  Im 
giving  security,  (to  be  approved  by  the  judge  of  the  Court,)  to  letnm  it  mak  and 
r  *430  1  iindefaoed  within  a  particular  thne.  (s)  In  Fauquier  v.  T^nie,  (I) 
*-  -^  *Lord  Eldon  seemed  at  a  loss  to  account  for  this  deviation  mm  the 

ordinary  courw,  (which  he  thought  might  be  inoperative  if  the  officer  of  the 
Ecclesiastical  Court  refused  to  obey  the  order«)  and  dediacd  to  extend  it  lo  any 
other  case  than  that  of  a  will. 

Another  distinction  which  exists  between  the  pmctiee  of  Comts  of  Vfummtm 
Imw  and  of  Eqmty  in  matters  of  evidence,  relates  to  proving  the  eoDtoMs  of 
documents,  in  the  hands  of  the  adverse  party,  by  seeondaiy  evklencew  The 
iprounds  upon  which  secondary  evidence  of  the  contents  of  written  ftomoMali 
IS  admitted,  are  in  both  juristlictions  the  same  |  namely*  that  the  partj  has  ost 
the  means  of  producing  them,  because  they  are  either  lost  or  destroyed*  «r  in 
the  possession  or  power  of  the  adverse  party.  At  law,  where  it  is  net  known 
till  the  time  of  trial  what  evidence  will  be  offered  on  either  side,  a  party,  in 
order  to  entide  himself  to  give  secondary  evidence  of  the  contents  of  a  wiittsn  . 
document,  on  the  ground  of  its  being  in  the  possession  of  his  advecsaty,  ovght 
to  give  him  notice  to  produce  it;  for  otherwise,  nan  camtat^  that  the  liMt  em* 
dence  might  not  be  had.  Bot  even  at  law,  when,  from  the  nature  of  the  pro- 
ceeding, the  party  must  know  that  the  contents  of  a  written  instrament  in  Us 
possession  will  come  into  question^  it  is  not  necessary  to  give  any  notice  for  ill 
production  $  and,  therefore,  in  an  action  of  trover  for  a  deed,  (u)  or  upon  an 
indictment  for  stealing  a  bill  of  exchange,  (a?)  it  has  been  held,  that,  without 
previous  notice,  parol  evidence  may  be  given  of  the  contents  of  the  instrament 
which  is  the  foundation  of  the  proceeding.  The  same  exception  to  the  geoeial 
rule  appears  to  be  equally  applicable  in  Courts  of  Equity  ;  for  there  it  is  hdd, 
that  when,  either  from  the  pleadings  or  depositions,  a  party  is  apprised  that  it 
is  the  intention  of  the  opposite  party  to  make  use  of  secondary  evidence  of  the 
oontents  of  a  document  in  his  possession,  such  secondary  evidence  ma  j  be  need 
at  the  hearing  without  serving  the  party  in  whose  possession  it  is  with  notice  le 
produce  it.  This  point  was  much  considered  by  Sir  W.  Grant,  M.  R.,  in 
Wood  V.  Strickland,  (y)  where  a  witness,  who  had  been  examined  on  the  part 
r  *440  1  ^^  ^^^  defendant,  deposed  to  the  ^contents  of  a  certain  letter  whiefa 
■-  -^  had  been  written  by  the  plaintifi*  to  the  witness,  which  the  witness 

stated  that  he  had  himself  subsequently  returned  to  the  plaintiff,  who  immedi- 
ately threw  it  into  the  fire  and  destroyed  it.     At  the  hearing,  an  objection  wis 

(•)  Morte  V.  Roacb,  3  Strange,  961 ;  1  Dick.  65,  8.  C;  Frederic  ▼.  AyneKomb*  1  Alfc. 
627;  Pierce  ▼.  Watkin,  3  Dick.  485;  Lake  v.  CauB5eld,  3  Bro.  G.  C.  363;  Ponler  ▼. 

Wade,  4  Bro.  C.  C.  476;  HodMn  y. ,  6  Vet.   135;  Poid  v. ^  ibid.  803.     VUt 

tUam  3  EqaitY  DrafUman,  863. 

(/)  7  Ve..  '393.  («)  How  y.  Hall,  14  East  374. 

(x)  AicUe*t  case,  1  Leach,  830.  (y)  3  Mer.  461. 
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taken,  on  the  part  of  the  platntiff,  to  the  admiseihilitjr  of  this  evidence,  on  the 
gvoond  that  there  wafi  no  proof  of  Uie  letter  being  lott  or  de8tro3red9  nor  of  any 
notiee  given  to  the  plaintiff  to  prodoee  it;  bbt  the  objection  was  over-ruled  by 
the  Maeier  of  the  Rolls,  on  the  ground  that  the  plainttlT  must  have  seen,  by  the 
ilepositions,  that  the  evidence  of  the  case,  set  up  by  the  bill,  consisted  of  certain 
written  communications  which  had  taken  place  on  the  subject  of  the  suit,  and 
that  it  was  impossible,  therefore,  that  he  could  have  been  taken  by  surprise,  or 
•onld  not  be  prepared  to  produce  any  letter  that  might  be  in  his  possession. 
His  honour  observed,  that,  *as  the  kind  of  notice  given  before  a  trial  was  not 
necessary,  so  neither  was  there  any  mode  by  which  proof  of  it  could  be  regu- 
larly given  at  the  hearing.'  The  same  opinion  as  to  the  practice  in  equity 
appears  to  have  been  entertained  by  Lord  Manners  in  Ireland,  (z)  It  is  right, 
however,  to  state,  that,  in  Hawkestoarth  v.  Dewsnap^  {a)  the  present  Vice 
Chancellor  came  to  a  decision  which  was  contrary  to  that  in  Wood  v.  StHA" 
Itmd;  {b)  and  that,  in  Stub  v.  Siulz^  (c)  he  referred  to  his  own  decision  in 
Men^tuworth  v.  Dewtnap^  thotigh  he  expressed  himself  willing  to  have  the 

Cint  again  argued,  in  order  that  the  practice  might  be  settled.  The  point, 
wever,  was  not  aigued,  the  objection  having  been  waived.  And  it  is  to  be 
i«marked,  that,  in  a  recent  case,  his  honour  held,  that  if  a  plaintiff  has  proved 
tt  document  which  is  in  the  custody  of  a  defendant,  the  defendant,  in  whose 
custody  it  is,  is  bound  to  produce  it  at  the  hearing,  although  he  has  not  been 
•erved  with  an  order  to  that  effect  {d) 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in  Parkhunt  v. 
Lowltn^  U)  Lord  Eldon  appears  lo  have  thought,  that  when  a  defendant  admit- 
ted a  deed  to  be  in  his  possession,  *but  declined  to  produce  it,  on  ^  «...  -. 
the  ground  that  it  might  convict  him  of  simony,  or  any  other  crimi-  ^  ^ 

nal  offence,  secondary  evidence  of  its  contents  may  be  received.  The  ques- 
tion, however,  still  remains  -to  be  decided. 

Where  written  documents,  which  are  not  admitted,  do  not  prove  themselves, 
Ifaey  must  be  proved  by  witnesses,  in  thebsame  manner  as  documents  of  a  simi- 
lar description  are  proved  in  trials  at  law.  The  witnesses,  however,  for  this 
purpose  are  examined  either  by  the  examiner  or  by  commissioners,  in  the  seme 
way  thai  witnesses  are  usually  examined  in  causes  in  equity,  except  in  certain 
cases,  in  which  the  Court  wUl  permit  them  to  be  examined  vivA  voct  at  the 
hearing. 


SECTION  in. 

Of  proving  Exhibiti  vivd  voce  at  the  Hearing. 

An  examination  vivd  voce  at  the  hearing  is  admitted  where  written  documents, 
essential  to  the  justice  of  the  cause,  have  been  neglected  to  be  proved  before 
publication  has  passed  in  the  suit,  or  where  tlie  plaintiff,  finding  sufficient  matter 
confessed  in  the  defendant's  answer  to  ground  a  decree  upon,  proceeds  to  a  hear- 
ing of  the  cause  upon  bill  and  answer  only,  (a)    The  defendant's  answer^  in 


(x)  Lyne  v.  Lockwood,  3  Moll.  831.  (a)  Cited  6  Bim.  460. 

(b)  Ubi  $uprm.  (e)  6  Sim.  460. 

Idf)  Whast  T.  Gnhsn^  7  Sim.  61.  (e)  3  SwuuL  318. 
(a)  Hind.  869. 
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such  case,  being  taken  as  true,  no  examination  of  witnenee  b  lequiaite  |  die 
pcoof,  therefore*  of  the  doeuments  referred  to  in  the  jdeadinga,  when  soch.  proof 
ia  necessary,  must  be  by  witnesses  viva  voce  at  the  hearing,  (b) 

Amongst  the  documents  which  may  be  proved  viva  voix  at  the  heaiiag  eC 
a  cause,  may  be  classed  ^all  ancients  reconls  of  endowments  and  institiukMiy 
whether  they  are  offered  to  be  proved  as  original  instruments,  or  as  they 
found,  collected,  and  recorded  in  ancient  register-books  deposited  in  the 


r  *442  1  ^^  ^^  archbishops  and  bishops,  or  of  the  deans  and  chaplen  *o( 
^  -'  collegiate  churches,  or  of  the  ecclesiastical  courts,  bulls  of  the  popea, 

records  from  the  Bodleian,  Harleian,  and  Museum  libraries,  or  from  any  of  the 
public  libraries  belonging  to  the  two  universities,  or  from  the  libraiy  at  I^nabelh; 
a)l  or  any  of  which  ancient  documents  must  be  produced  by  those  penoBs  m 
whose  immediate  custody  they  are«  who  must  be  sworn  to  identify  the  putica- 
lar  documentor  record  produced  in  his  custody  before  the  same  can  be  iiead.*(c) 

So  in  like  manner  may  be  proved  as  exhibits,  office-copies  of  records  (tf)frMi 
any  of  the  Courts  at  Westminster,  or  from  the  Ecclesiastical  Cooru  of  Camcr- 
bury,  York,  &c,  or  of  grants  or  enrolments  from  the  rolls  or  other  reconk 
deposited  there  or  in  thie  Tower,  or  of  records  or  proceedings  frooi  oomia  ef 
inferior  jurisdiction  in  England,  as  those  of  the  counties  palatine  of  Cheetei^ 
I^ancaster,  or  Durham,  or  of  the  Courts  of  Great  Session  in  Wales,  or  of  Uie 
Courts  of  two  universities,  or  of  the  city  of  London,  or  of  the  Cinqae  Porta,  (e) 

Deeds,  bonds,  or  other  instruments  which  require  proof  of  their  due  ezecmioi 
by  a  subscribing  witness  or  witnesses,  or  promissory  notes,  bills  of  ezchamfe, 
letters,  or  receipts,  of  which  proof  most  be  made  of  the  handwriting  of  the  per- 
sons writing  or  subscribing  the  same,  are  all  considered  as  exhibits  which  may 
be  proved  vivd  voce* 

It  is  to  be  observed,  that,  with  the  exception  of  documents  coming  out  of  the 
hand  of  a  public  officer  having  the  care  of  such  documents,  (which  are  pioved 
by  the  mere  examination  of  the  officer  to  that  fact,)  no  exhibit  can  be  proved 
vivd  voce  at  the  hearing,  that  require}  more  than  the  proof  of  the  execution,  or 
of  handwriting  to  substantiate  it;  if  it  be  any  thing  that  admits  of  croes- 


r  *44S  1  ination  or  that  requires  any  evidence  besides  '■^that  of  handwritii^, 
L  -^ it  cannot  be  received.  (/)     This  rule  is  strictly  adhered  to;  and  ia 

many  cases,  where  an  instrument  which,  prima  facie  appears  to  be  an  exhibit, 
requires  more  formal  proof,  it  cannot  be. received  as  one.  Thus,  in  the  caae  ojf 
Earl  Pon^ret  v.  Lord  Windsor^  {g)  Lord  Hardwicke  refused  to  admit  oertam 
receipts  to  be  proved  viva  voce,  aJthough  ordinarily  they  might  be  taken  as 
exhibits ;  because,  in  order  to  make  tliem  evidence  of  the  fact  they  were  in- 
tended to  substantiate,  a  further  fact  must  have  been  proved,  which  the  other 
side  would  have  had  a  right  to  controvert  and  to  cross-examine  upon.  So  wheie 
a  deed  was  offered  in  evidence,  the  subscribing  witnesses  to  which  were  dead, 

(b)  Ibid.     Vide  etiam  Fiekler  v.  Cage,  Prac.  Heg.  219. 

(c)  2  Fowl.  Ex.  Pr.  157. 

(d)  The  office-copies  here  mentioned  mean  the  cities  of  those  records  of  whidi  It  ia  die 
duty  of  proper  officers  appointed  by  the  law  to  furnish  copies  for  general  nsoy  and  does  not 
mean  those  copies  which  it  is  the  duty  of  the  officer  of  the  Court  to  make  lor  the  eoave- 
nience  of  suitors  in  that  Court,  such  as  the  ordinaiy  office-copies  of  pleadings  and  depoa* 
tions  in  the  Court  of  Chancery  and  Exchequer,  which,  although  they  are  admtasihie  m  tks 
Courts  to  which  the  officer  belongs,  are  not,  as  we  Imve  seen,  adausaible  in  other  Oourti 
without  further  proof  of  their  accuracy.     Anie,  p.  424;  Phil,  dc  Amos  on  Erid.  614. 

(e)  Ibid. 

(/)  Lake  t.  Skinner,  1  Jac.  6c  W.  9,  15.  It  seems,  however,  that  the  Court  wiD,  apaa 
the  suggestion  of  counsel,  put  questions  to  a  witness  who  is  examined  vtod  voee»  Yuk 
Turner  v.  Burleigh,  17  Yes.  354. 

Qg)  2  Yes.  472« 
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and  witoesses  were  produced^  at  the  hearing,  to  prove  the  handwritiug  of  such 
witneeaes,  they  were  not  allowed  to  be  examined,  because  something  more,  viz: 
the  death  of  the  witnesses,  was  necessary  to  be  proved.  (A)  For  the  same  rea- 
son, a  will  of  real  estate  cannot  be  proved  viva  voce^  because,  besides  the  mere 
execution  of  the  will,  the  sanity  of  the  testator  must  be  established,  (t)  The 
Vice  Chancellor,  Sir  JL  Shadwell,  has  also  ruled,  that  where  a  power  is  required 
to  be  exercised  by  a  deed  executed  in  the  presence  of,  and  attested  by  witnesses, 
the  deed  by  which  the  powei  is  exercised  cannot  be  proved  viva  voce  at  the 
hearing  of  the  cause,  {k)  So  where  a  book«  in  which  the  collector  of  a  former 
reetor  had  kept  accounts  of  the  receipt  of  tithes,  was  offered  to  be  proved  vivi 
voce,  it  was  rejected,  because,  besides  proving  the  handwriting,  it  would  be 
necessary  to  prove  that  it  came  out  of  the  proper  custody,  and  that  the  writer 
was  the  collector  of  the  tithes.  (/) 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it  cannot  be  proved 
viod  voce,  on  the  part  of  the  plaintiff,  against  such  defendant  Thus  where 
the  answer  of  one  of  the  defendants  in  a  cause,  insisted  that  a  cove-  p  044A,  1 
Bant  *was  fraudulently  inserted  in  a  deed,  ^c.  Lord  Lyndhurst  ^  -I 

refused  to  admit  such  deed  to  be  proved  viva  voce  against  that  defendant, 
although  he  held,  that  it  might  have  been  so  proved  against  the  other  defendant, 
who  had  not  impeached  its  authenticity. (m)  So  where  a  bill  was  filed  for  the 
payment  of  an  annuity,  the  circumstances  under  which  the  annuity  deed  was 
executed  being  disputed  by  the  parties,  the  plaintiff  was  not  allowed  to  prove 
the  deed  viva  voce  as  an  exhibit ;  but  leave  was  given  to  file  interrogatories  for 
that  purpose,  (it) 

It  is  only,  however,  where  the  execution  or  the  authenticity  of  a  deed  is 
impeached,  that  it  cannot  be  proved  viva  voce  ;  if  the  validity  of  it  only  is  dis- 
puted,  it  may  be  so  proved.  (0) 

It  is  to  be  observed,  that  the  refusing  a  party  liberty  to  prove  exhibits  viva 
voce  at  the  hearing  of  a  cause  in  equity,  where  it  can  be  done,  is  irregular  and 
unprecedented.  ( joi) 

It  is,  however,  necessary,  in  order  to  authorize  the  examination  of  a  witness 
viva  voce  at  the  hearing  of  a  cause,  that  the  party  intending  to  make  use  of  tlie 
exhibits  should  previously  obtain  an  order  for  that  purpose.  This  order  is 
never  made  on  the  application  of  the  contrary  party,  but  may  be  obtained,  hy 
the  party  requiring  it,  by  motion  in  Court  without  notice,  or  by  petition  to  the 
Master  of  the  Rolls;(^)  and  it  is  oAen  ^ranted  during  the  hearing  of  the  cause;(r) 
in  which  case  the  cause  will  be  ordered  to  stand,  over  for  the  purpose  of  enabling 
the  order  to  be  served  and  acted  upon. 

Tlie  order,  when  drawn  up,  must  describe  the  exhibits  to  be  proved }  and 
it  is  always  made  as  of  course^  ^^  saving  all  just  exceptions^^^s) 

The  order  being  drawn  up,  passed,  and  entered,  a  copy  thereof  must  be 
served,  in  the  usual  manner,  upon  the  adverse  clerk  in  Court,  or  his  agent^ 
two  days  previous  to  the  hearing  of  the  cause,  f/^ 

*When  the  cause  is  called  on,  and  the  exnibit  required  to  be  r-  0aak  1 
proved,  the  original  order  and  the  exhibit  described  therein,  together  l.  j 

(A)  Bloxton  T.  Dfewit,  Prac.  in  Cha.  64. 

(i)  Hanii  t.  Ingledew,  3  P.  Wms.  93;  Niblett  v.  Daniel],  Bumb.  310;  3  Fowl.  Ex. 
Fr.  16S. 

(k)  Br«9e  Y.  B!ick«  7  Sim.  619.  (/)  Lake  v.  Skinner  1  Jac.  ic  W.  9. 

(fli)  Baifield  t.  KeUy,  4  Rum.  855. 
(fi)  Mabor  t.  Hobbe,  1  Younge  dt  Coll.  585. 
(p)  Attorney  General  t.  Pearaon,  7  Sim.  309. 

Ip)  Edgworthv.  Swift,  4  Bro.  P.  C.  658.      (q)  Graves  t.  Bndgel,  1  Atk.  444. 
(r)  Bank  v.  ParqiiM,  Amb.  145.  (f )  Hind.  870. 
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with  the  witness  to  prove  the  same*  must  be  produced  to  the  Registrar  in  Court, 
who  will  administer  the  usual  oath ;  the  examination,  also,  of  the  witness;,  ai 
to  the  execution,  &c.,  is  performed  by  the  Registrar,  (u) 

It  may  not  be  unnecessary  to  mention  that  no  documents  but  those  meotioiied 
or  described  in  the  order  can  be  thus  proved  at  the  hearing ;  and  as  the  order 
saves  just  exceptions,  all  objections  which  can  be  taken  to  the  admissibility  of 
the  document  as  evidence  may«  then«  be  urged  by  t!ie  opposing  party. 

The  attendance  of  an  unwilling  witness  to  prove  an  exhibit  at  the  hearing, 
may  be  enforced  by  process  of  subpcsna^  which  is  to  be  obtained  in  the  man- 
ner which  will  be  hereafter  pointea  out  with  r^rd  to  ordinary  subpoenas  ai 
testificandum  $  and  must  be  in  the  following  form :-» 

Pictoria^  fyr. — To Greeimg,     JFe  comtnand  yo«,  [and  every  of 

you,]  that  laying  all  other  matters  aside^  and  notwithstanding  aw  excuse^ 
you  personally  be  and  appear  before  our  Tjord  High  Chancellor^  (or  bekte 
his  honour  the  Master  of  the  Roils  or  the  Vice  Chancellor,]  ai  such  Ime  sad 
place^  as  the  bearer  hereof  shall  by  notice  in  writing  appoint^  to  teMitfy  the 
truth  according  to  your  knowledge^  in  a  certain  suit  now  depemting  in  ma 

High  Court  o/Chanceiy^  wherein [and  others  or  another]  are  pUm- 

tiffsj  and  ■  [and  others  or  another]  are  defendants,  on  the  part  of  the 

[in  case  of  a  subposna  duces  tecum,  add,  and  that  you  then  and  there 


bring  with  you  and  produce,  ^.]    And  hereof  fail  not  at  your  periL 
ness  ^cc  (x) 

A  subpoena  of  this  nature  requires  the  same  personal  service  as  a  subpoega 
to  testify  in  other  cases ;  and  every  circumstance  to  be  observed  in  serTi^  u 
ordinary  subpoena,  ad  testi/icandian,  such  as  tender  or  payment  of  snfficieat 
money,  to  pay  the  expenses  of  the  witness,  A^,  must  be  observed  in  servii^ 
this,  (y) 

The  party  who  serves  the  subpoena  must,  at  the  same  time  that  he  serves  ii, 
r  *44A  1  deliver  to  the  witness  a  notice  in  writing  'appointing  the  Itine  and 
^  -^  place  for  the  witnesses*  attendance  $  (z)  with  respect  to  which,  it  ii 

to  be  observed,  that  the  time  ;nust  be  a  reasonable  time  before  the  day  fixed  §ot 
the  notice,  (a) 

It  may  be  noticed,  in  this  place,  that  where  one  party  has  proved  writien 
documents  in  a  cause,  the  other  side  has  no  right,  upon  that  ground,  to  eall  for 
an  inspection  of  them  before  the  hearing ;  because,  a  party  can  have  do  right 
to  see  the  strength  of  his  adversary's  case,  or  the  evidence  of  his  title  before 
hearing,  (6)  and,  therefore,  where  a  defendant,  on  petition  at  the  Rolls,  had 
obtained  an  order  to  inspect  a  deed  which  had  been  proved  by  the  plaintiff^  and 
which  was  referred  to  by  the  deposition  of  one  of  his  witnesses.  Lord  Hsrd- 
wlcke,  on  motion,  dischaiged  the  order,  (c)  And  so  where  a  defendant  had 
proved  a  deed,  which  was  referred  to  in  the  depositions.  Lord  Hardwicke 
refused  to  make  an  order,  on  behalf  of  the  plaintiflT,  to  compel  the  defendant  to 
produce  it  {d) 

^■^MM    m     ■      ■■■■  I  I     ■    ■■       .      ■  ■»»     ^—         ■    .1  I     ■     I  I     ■  ■   ■   ■■     W  I  ■  ■  ■^M — ^— ^l^.l  II  ■      ■    BPI^M^^HIW  I    M^l^— I  I    M        »^^— —  WIMP 

(u)  Hind.  371.  (x)  Ord.  1833.  Appx. 

(y)   Vide  po»l,  part  8,  sect  4.  (ar)  Ord.  1831.  Appz. 

(a)  Hind.  37S. 

(b)  For  the  caMt  in  which  a  party  may  hare  the  production  of  documents  in  tha 
of  hit  advenniy,  wde  poet,  Motioni  to  produce  Documenta. 

(e)  DaTen  t.  Daven,  2  P.  Wma.  410. 

Id)  Hodaon  t.  Earl  of  Warrington,  3  P.  Wma.  35. 
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Part  III.— Of  Oral  Testimony. 
Sect.  I. — WTio  may  he  fFitnesses. 

IL  Oral  or  unwrUien  testinwny^  is  that  which  is  given  by,  or  taken  down 
fiom,  the  mouth  of  livinj^  witnesses. 

All  persons  are  competent  to  be  witnesses  in  equity,  who  are  capable  of 
beln|r  witnesses  in  trials  at  law. 

With  respect  to  the  cases  in  which  a  witness  is  deemed  incompetent  to  ^ive 
any  evidence  at  all,  they  are  stated  to  be  fourfold,  viz  :  1st,  where  the  witness 
labours  under  a  defect  **of  understanding ;  2nd,  where  he  refuses  ^  «^  .^  -i 
to  take  an  oath,  or,  from  defect  of  religious  opinion,  does  not  ^  ^ 

acknowledge  its  sanction ;  3d,  where  his  character  is  infamous,  in  consequence 
of  a  conviction  of  certain  crimes ;  and,  4th,  wliere  he  is  interested  in  the  mat- 
ter in  issue,  (a)  It  is  not  intended,  in  the  present  treatise,  to  enter  into  the 
three  first  causes  of  disqualification,  further  than  as  they  may  be  incidentally 
noticed  in  the  ensuing  sections.  The  distinctions  arising  upon  them,  are  in 
&ct  common  to  Courts,  both  of  Law  and  of  Equity,  and  may  be  found  by 
referring  to  the  general  treatises  upon  the  subject  of  evidence.  With  respect 
to  the  4th  class  of  disqualifications,  viz  :  those  which  arise  fron)  the  interest  of 
the  witness  in  the  matter  in  issue  i  they  present  some  features  iri  which  the 
rales  of  this  Court,  with  regard  to  them,  necessarily  differ  from  those  of  the 
Courts  of  ordinary  jurisdiction,  and  are,  therefore,  more  properly  the  subject 
of  notice  in  the  present  chapter. 

The  persons  who  have  the  most  immediate  and  obvious  interest  in  the  event 
of  a  cause,  are  the  parties  to  that  particular  cause ;  and  they  are,  therefore,  in 
general,  incompetent  witnesses.  The  incompetence,  however,  of  witnesses 
from  interest  in  the  subject*matter,  is  not  confined  to  persons  who  are  parties  to 
the  record ;  an  individual  is  equally  incompetent  to  be  a  witness,  if  he  be  inter- 
ested in  the  result  of  the  case,  whether  he  be  a  party  or  not.  In  the  following 
pages,  tlierefore,  the  rules  of  the  Court,  as  they  affect  the  admission  or  rejection 
of  witnesses  on  the  ground  of  interest,  will  be  considered  with  reference,  Isty 
t»  those  who  are  parties  to  the  suit ;  and,  2nd,  to  those  who  are  not  parties. 

I.  It  has  frequently  been  supposed,  that  in  the  rul6s  which  regulate  the  ad- 
miffsion  or  rejection  of  the  evidence  of  parlies  to  the  record.  Courts  of  Equity 
difier  materially  from  Courts  of  Law  $  it  will  be  found,  however,  upon  investi- 
gation, that  the  differences  which  exist,  are  to  be  discovered,  principally,  in  the 
practical  application  of  general  principles  in  the  several  jurisdictions,  and  not  in 
the  principles  themselves. 

*The  incompetency  of  the  parties  to  the  record  in  actions  at  law  ^  , .  .g  -. 
to  give  evidence  in  the  suit,  appears  to  be  founded  upon  the  sole  ^  ^ 

ground  of  their  being  interested  in  the  event.  (6)  No  case  can  be  found,  in 
which  the  testimony  of  a  witness  has  been  rejected  at  law,  upon  the  objection. 
In  the  abstract,  that  he  was  a  party  to  the  suit ;  on  the  contrary,  many  may  be 
pniduced,  in  which  parties  to  the  suit  have  been  brought  forward,  and  the  only 
inquiry  has  been,  whether  the  party  called,  was  interested  or  not,  and  the  admis- 
sion or  rejection  of  the  witness  has  depended  upon  this  inquiry,  ic) 

In  general,  however,  irt  actions  at  law,  the  parties  to  the  record  are  interested 
either  in  the  question  at  issue  or  in  the  costs,  and  it  therefore  seldom  happens  that 

(s)  Phil.  T.  Amos  on  Evid.  3.  {b)  1  Phil.  &  Amoi,  47. 

(e)  Par  TinOal,  L.  C.  J.,  in  Worrall  v.  Jonei^  7.  Bing.  398,  899. 
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they  are  competent  to  give  evidence ;  (d)  and  this  has  ffiven  rise  to  Ae  geoeia] 
notion,  that,  at  law,  a  party  to  the  record  is  inadmissible  as  a  witoera,  and  that 
there  is  a  distinction  in  this  respect  between  the  rales  of  law  and  equity.  Biit| 
even  at  law,  whenever  a  person  tendered  as  a  witness,  has  no  interest  in  the 
event  of  a  suit,  he  will  be  competent,  although  hjs  is  a  party  to  the  record,  (e) 
And  the  rale  in  equity  is  the  same,  since  it  only  admits  the  testimony  of  those 
parties  who  are  not  interested  in  the  event  of  the  suit  $  or  at  least  of  that  pat 
of  it  to  which  the  evidence,  they  are  called  upon  to  give,  applies. 

In  equity,  therefore,  as  well  as  at  law,  those  parties  only  are  excladed  firom 
giving  evidence,  who  are  directly  interested  in  the  result  of  the  cause.  Umi, 
a  co-plaintiff  is  considered^  in  every  case,  an  incompetent  witness,  both  at  law 
and  in  equity,  by  reason  of  his  liabilily  to  the  costs  of  the  suit ;  (/)  and  upoB 
the  same  principle,  zprochtin  amy  suing  for  an  infant,  is  incompetent  to  be 
witness  for  the  piaintifi  in  both  jurisdictions,  [g) 

r  *4.4A  1  ^^  ^^  ^^  ^^  observed,  that  the  nile  which  prohibits  a  plaintiff 
^  ^  *from  being  examined  as  a  witness  on  behalf  of  his  co-plaiotiff^ 

operates  as  long  as  the  piaintifT^s  name  continues  on  the  record ;  and,  therefore, 
it  was  held,  that  a  plaintiflf  who  had  become  bankrupti  could  not  be  a  witness 
on  behalf  of  his  assignees  who  had  filed  a  supplemental  bill,  although  he  had 
obtained  his  certificate,  and  had  released,  because  he  was  still  liable  to  the  costs 
of  the  original  bill.  (A)  If,  therefore,  a  plaintiflT  is  desirous  of  having  the  evi- 
dence of  his  co-plaintiff  at  the  hearing  oi  the  cause,  he  must,  (unless  the  de- 
fendant will  consent  to  his  being  examined^)  move  for  leave  to  strike  oat  his 
name  as  co-plaintiff,  and  to  make  him  a  defendant  by  amendment ;  which,  as 
we  have  seen^  will  be  permitted  even  without  the  consent  of  the  defendant,  npoa 
the  plaintiff,  who  moves,  giving  security  for  the  costs  already  incurred.  (£)  80 
also,  in  the  case  of  a  prochein  amy,  if  his  evidence  is  considered  necessary  far 
the  plaintiff,  the  proper  course  is,  to  obtain  leave  to  strike  out  his  name  as  next 
friend,  and  to  substitute  another,  which  will  be  granted  upon  the  like  terras  of 
giving  security  for  the  costs  already  incurred,  {k)  A  plaintiff,  however,  canool 
obtain  leave  to  examine  either  a  co-plaintiff  or  a  prochein  amy  as  a  witness, 
merely  on  giving  security  for  costs ;  (/)  without  either  changing  the  char^pter  in 
which  he  appears  upon  the  record,  or  striking  him  out  altogether. 

But,  although  a  plaintiff  in  a  cause  cannot  be  a  witness  for  his  eo-plainttfi^ 
he  may,  with  his  own  consent,  be  examined  by  a  defendant  as  to  points  is 
which  he  is  not  interested,  (m)  The  consent  of  the  plaintiff,  however«  to  be 
examined  is  absolutely  necessary,  and  the  decision  of  Lord  Northington  in 
Troughton  v.  Getley^  {n)  who  appears  to  have  made  an  imperative  order  for 
the  examination  of  a  plamtiff,  at  the  instance  of  a  defendant,  is  stated  by  the 
r  *450  1  reporter  to  have  been  doubted  by  *the  whole  bar,  and  to  have  been 
L  -J  exploded  by  Lord  Thurlow  in  Hewation  v.  Tookey,  (0) 


f?. 


Vide  Phil,  dt  A0108,  61.  (e)  Ibid. 

')  Casey  v.  Beachfield,  I  Eq.  Ca   Ab.  226;  PhilliiM  v.  Duke  of  BuckiDgham,  I  Teia. 
230;  Mayor  and  Aldarman  of  Colcheater  v.  ,  1  P.  Wma.  595;  Hawataonv.  Totkwft 

2  Dick.  799;  Benson  v.  Cheater  Jac.  577. 

(g)  Ante,  ▼.  la        ;  and  Phil,  dt  Amos,  48. 

(A)  HawataoB  v.  Tookey,  2  Dick,  799. 

(ft)  AnU^  vol.   1,  p.  510.     Vide  etiam  Ewer  v.  Atliiaaon,  2  Cos,  393;  Mottcuz  y. 
Maclireth,  1  Yes.  Jr.  142 ;  Lloyd  v.  Makeam,  6  Vos,  145. 

(Ar)  ArUe,  v.  1,  p.     ;  Head  t.  Head,  3  Atk.  511 ;  WitU  v.  Campbell,  12  Yes.  493. 

(/)  Benson  v.  Chester,  Jac  577. 

Im)  Walker  T.  Wmgfield,  15  Yes.  178;  Armiter  ▼.  Swanton,  1  Amb.  393.     Sei 
Mr.  Blunt*s  note  to  his  edition  of  Mr.  Ambler's  Reports. 

(n)  1  Dick.  382. 

(o)  2  Dick.  799.     Sed  vide  Whately  v.  Smith,  ib.  650.     VuU  etiam  Feraday  t.  Wi| 
wick,4RuaB.  114. 
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The  rale  which  prohibits  a  defendant  from  examining  a  plaintiff  as  a  witness, 
without  his  consent,  does  not  extend  to  prevent  his  so  examining  a  prochein 
amy^  because  otherwise  the  plaintiff,  by  making  a  material  witness  a  prochein 
amy^  miffht  rob  the  other  side  of  the  benefit  of  his  testimony ;  and  accordingly 
where  a  defendant  had  obtained  an  order  at  the  Rolls  for  liberty  to  examine  a 

eiintiff,  and  also  a  prochein  amy^  as  witnesses  in  the  cause,  upon  a  motion 
ing  made  to  dischaige  the  order,  it  was  only  discharged  as  to  the  plaintiff,  and 
not  as  to  the  prochein  amy.  {p) 

Although  a  plaintiff  cannot  examine  a  co-plaintiff,  he  may  examine  a  defend- 
ant as  a  witness  on  his  own  behalf  as  to  points  in  which  the  defendant  is  not 
interested ;  as,  where  a  plaintiff  makes  a  person  a  defendant  for  form's  sake,  it 
IS  a  motion  of  course  to  examine  such  defendant  as  a  witness  in  the  cause,  {q) 
Thus  a  trustee,  who  has  the  legal  interest  in  the  estate,  but  is  merely  a  nominal 
party  in  every  other  respect,  may  be  a  good  witness  for  the  plaintiff. 

In  this  respect  there  is  a  material  difference  between  a  mere  trustee  and  an 
executor  or  administrator;  a  mere  trustee  may  be  a  good  witness  for  his  ce»ttd 
que  trusty  but  an  executor  or  administrator  cannot  be  a  witness  to  increase  the 
assets,  although  he  has  no  personal  interest  in  them,  because  he  is  answerable 
for  a  devastavit^  and  liable  to  be  sued  by  the  creditors  and  to  answer  the  cpsts.  (r) 
This,  however,  is  not  the  case  with  an  administrator  durante  minore  aetate^ 
afler  his  administration  is  determined,  for,  as  he  is  not  liable  to  be  called  to  an 
wooant  by  any  person  but  the  executor,  he  may  be  examined  as  a  witness,  on 
behalf  of  the  executor,  against  a  third  person,  [s) 

The  rule  that  a  defendant,  who  is  interested  in  a  suit,  *cannot  be  ^  ^ . ..  ^ 
examined  as  a  wimess,  applies,  not  solely  to  cases  where  the  inter- '-  -^ 

est  of  the  plaintiff  and  of  the  defendant  examined  are  the  same,  but  to  those 
in  which  they  aro  adverse,  and  in  such  cases  it  will  not  only  prevail  to  prevent 
his  evidence  being  read,(/^  but  will  also  prevent  a  plaintiff  from  having  a  decree 
against  such  defendant  (u)  For  the  rule  of  this  Court  is,  *that  whenever  you 
examine  a  drfendant  as  a  witness,^  you  cannot  pray  an  adverse  decree  against 
Mm,  because  that  would  be  charging  him  on  Ms  own  evidence,  which  %f  you 
do  would  be  a  great  temptation  to  defendants  to  forswear  themselves/ [x) 
Therefore,  if,  by  any  possibility,  a  decree  can  be  hadf  a^inst  the  defendant,  he 
cannot  be  examined.  Upon  this  ground  where  a  title  was  set  up  to  an  estate, 
by  a  bill,  and  a  person  was  made  defendant  who  disclaimed  all  right,  and  was 
not  brought  to  a  hearing,  the  Court  said  you  shall  not  read  his  eyidence  as  a 
proof  of  your  own  right  to  the  prejudice  of  another  defendant  (y)  The  reason 
of  this  la  that  the  plaintiff  might,  notwithstanding  the  disclaimer,  have  brought 
the  defendanLi  who  had  disclaimed,  to  a  hearing,  and  have  obtained  a  decree 
against  him.  (z)  He  ought,  before  he  examined  him  as  a  witness,  to  have  dis- 
missed the  bill  as  asainst  him,  or  to  have  struck  out  his  name  by  amendment. 
And  so  where  a  bill  was  brought  against  two.  defendants  charging  them  with 
fraud,  and  one  of  them  {Frien^  denied  the  fraud  and  charged  it  upon  the  other, 
on  which  the  plaintiff  did  not  reply  to  Friend^ s  answer,  but  examined  him  as 
a  witness  to  prove  the  fraud  in  the  other  defendant ;  upon  the  question  being 


{p)  Bhd  T.  Owen,  Mos.  813.  (7)  Man  ▼.  Ward,  2  Alk.  S38. 

(r)  Ibid.;  Croft  t.  Pyke,  8  P.  Wmt.  181;  Mabwik  ▼.  Matcal^SAlk.  96 ;  Polhertiy  y. 
PMb,  ib.  603. 

(f )  Potbeibf  ▼.  Pate,  %abi  supra. 

(1)  Nightiogale  v.  Dodd,  Amb.  683. 

(a)  Mfltdbttiy  ▼.  Eudale»  cited  in  Blunt*t  Amb.  817  n.  (1.) 

(x)  Cuter  Y.  0awlej,  died  in  Blant't  Amb.  684.  Vidt  etiatn  Weymouth  y.  Boyer,  1 
Vee.  Jnn.  417. 

(y)  HiU  Y.  Adami,  S  Atk.  89.  (s)  AnU,  p.  386. 
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raised,  at  the  hearing,  whether  the  evidence  or  Prhnd  ehcmld  he  read,  the  LonI 
Chancellor  (Lord  Hardwicke)  was  of  opinion  Uiat  it  could  not  be  received  ^fiir 
that  the  defendant's  answer  mast  be  taken  to  be  true  as  between  htm  and  the 
plaintiff,  and  consequently  there  could  be  no  decree  a^inst  him ;  yet,  as  betweea 
the  plaintiff  and  the  other  defendant,  the  bill  must  be  taken  as  true,  and  by  tint 
r  •4'92  1  ^^  ^PP^'c^  ^^^^  Friend  was  equally  guilty  *and  liable  to  make  sat- 
L  J  isfaction  :-~That  though  the  plaintiff  had  not  replied  to  the  answer, 

yet  he  might  have  done  so  at  any  time  before  publication :  so  that  the  defendant 
was,  at  the  time  of  his  examination,  under  a  bias.  The  plaintiff  ought  to  hife 
amended  the  bill  by  striking  him  out  as  a  defendant,  and  then  he  would  have 
been  a  good  witness.*  (a) 

The  reason  of  the  rule  above  laid  down  is,  that  a  plaintiff  shall  not  compel  a 
defendant  to  assist,  and  in  the  same  cause  act  adversely  against  him.  (6)  Aad 
it  is  to  be  observed,  that  it  is  not  for  the  sake  of  the  defendant  himself,  that  the 
rule  has  been  adopted,  as  he  has  a  better  protection  from  giving  evidence  agaiBiC 
himself  in  the  power  he  has  of  demurring  to  the  interrogatoiy.  It  is  m  the 
sake  of  the  other  parties.  The  causes  of  exception  can  only  come  from  the 
other  defendants*  (e) 

The  rule,  however,  does  not  apply  to  cases  where  the  party  who  has  been 
examined  has  no  beneficial  interest  in  resisting  the  decree ;  and  in  thia  lespaet 
the  rules  of  this  Court  differ  from  that  of  law,  because  in  equity  a  plaintiff  moat 
frequently  make  parties  whom  he  must  necessarily  examine  in  the  canse  ai 
witnesses,  (such  as  mere  trustees,  dta,)  and,  notwithstanding,  pray  a  deeies 
against  them ;  for  though  they  may  have  the  legal  estate  in  them,  yet  they  are 
not  materially  interested.  (cQ 

Therefore,  where  a  bill  was  filed  by  an  annuitant  against  the  trastees  of  ceh 
tain  funds,  upon  which  the  annuity  was  charged,  and  the  plaintiff  examined,  as 
a  witness,  one  of  the  trustees,  who  was  a  defendant,  but  who  submitted  to  a 
decree ;  upon  its  being  objected  at  the  hearing,  that  as  one  of  the  tmsiees  had 
been  examined  as  a  witness,  no  decree  could  be  taken  against  him,  for  an  se* 
count  of  the  trust  fund  come  to  his  hands,  and  that,  as  no  account  could  bs 
obtained  against  him  directly,  no  account  could  indirectly  and  by  naeans  of  hie 
evidence  l:^  decreed  against  his  co- trustees :  Lord  Lyndhurst,  L.  C.  B.,  ofe^ 
r  *46^  1  ^^^  ^^^  objection,  on  the  ground,  that  as  the  *defendant  had  aub- 
L  -J  mitted  to  the  account,  he  was  a  mere  stake*holder,  and  had  no  inter- 

est whatever  in  tlie  result,  and  therefore  came  within  the  principle  laid  down  by 
Lord  Hardwicke,  in  Carter  v.  Hawley,  above  referred  to. 

It  is  to  be  remarked,  that  in  his  judgment,  the  Lord  Chief  Baron  relied  opoD 
the  fact  of  the  defendant,  who  had  beien  examined,  submitting  to  the  deeree; 
had  it  .been  otherwise,  no  decree  could  have  been  made  in  the  caose,  for  it 
appears  to  be  a  rule  of  the  Court,  that  if  a  plaintiff  by  examining  a  drfend- 
ant  precludes  himself  from  obtaimng  a  decree  against  hitn^  he  also  preeMts 
himself  from  obtaimng  relief  against  the  others^  if^  in  order  to  such  rtS^n 
a  decree  against  the  defendant  examined  is  necessary.  Thus  it  has  bees 
held,  that  where  a  plaintiff  by  examining,  as  a  witness,  a  defendant  who  wae 
primarily  liable,  haa  precluded  himself  from  obtaining  relief  against  such  defend- 
ant^ he  could  not  have  relief  against  another  defendant,  who  was  only  seeonda- 
rily  liable,  L  e.  liable  in  case  a  decree  had  been  made  against  the  first  (e) 

(a)  Mendbury  v.  Eiftlale,  filont^s  Amb.  Appz.  817»  d.  (1.)  Vide  etiam  Mcadtory  v. 
Ifdall,  9  Mod.  438,  8.  C. 

(b)  NtgbUnffala  v.  Dodd,  Amb.  684.  (e)  NigfaUogals  v.  Dodd,  M 


id)  drier  V.  Hawley,  cited  Amb.  683. 
0"  -  - 


Tboropeon  v.  Harruon,  1  Cox,  846.     Vide  etiam  Nightingale  ▼.  Dodd»  Aoib.  Ml 
Bernall  v.  Ld.  I>onegel»  8  I>ow.  P.  C.  133;  Gould  v.  0*Kade,  I  Beat%  836. 
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The  ctse  would  be  the  same  if  the  defendant  examiiied  be  one  of  seferal 
liable  to  account^  as  in  the  case  of  Hullo n  v.  Sandys^  (/)  in  which  all  the 
iefendanta  were  equally  liable  to  account  and  contribution ;  no  decree  could 
have  been  made  if  the  defendant  who  had  been  examined  in  the  cause,  had 
objected  on  that  ground  to  the  account  prayed  against  him. 

Tbia  queaiion  was  di^cosaeJ  in  Massey  v.  Massey^  {g)  before  Sir  Anthony 
Hart,  L.  C,  in  Ireland,  There  Mr.  Masseyt  who  had  been  examined  as  m 
witoesa,  was  a  material  defendant  in  the  cause  :  it  was  contended,  that  as  the 
plaintiff  had  examined  him  as  a  witness,  he  would  have  no  decree  in  the  cause, 
and  that  the  bill  must  be  dismissed  whh  costs;  and  the  fjord  Chancellor  appears 
to  have  considered  the  rule  laid  down  to  be  a  valid  one,  but  as  the  plaintiff  was 
an  infant,  and  it  appeared  that  the  examination  of  Mr.  Massey  was  unnecessary, 
(the  whole  of  the  pbintiff's  case  having  been  admitted  by  the  answer,)  his 
liocdship,  to  save  the  expense  of  a  new  suit,  made  a  *decree  for  the  p  « .  .^  -■ 
plaintiff  upon  the  bill  and  answer,  directing,  however,  that  the  ^  -I 

examination  of  the  defendant  should  be  suppressed,  and  the  defendants  indem* 
nified  against  the  coets  of  it. 

It  is  to  be  observed,  that  the  rule  which  prohibits  a  defendant  from  being 
examined,  or  his  evidence  liDm  being  read  on  behalf  of  the  plaintiff  in  the 
cause,  is  confined  to  those  matters  in  which  the  defendant  is  interested  eiiher  in 
pnwuring  or  resisting  a  decree,  because  there  cannot  be  a  decree  either  for  a 
man  or  against  him  upon  his  own  evidence,  (A)  If  a  defendant  is  not  inter- 
ested in  the  whole  of  the  matters  embraced  in  the  suit,  he  may  be  examined  as 
to  those  in  which  he  has  no  interest,  and  a  decree  may  be  made  against  him 
upon  tlie  rest,  (»)  the  Court  taking  the  distinction  that  the  interest  must  relate 
U>  the  matters  to  which  he  is  examined,  (k) 

A  plaintiff^  who  intends  to  examine  a  defendant  as  a  witness,  should  not  reply 
to  his  answer ;  if  he  does  so,  it  will  be  considered  as  an  intimailon  that  ho 
intends  to  seek  a  decree  against  him,  which  will  prevent  his  reading  the  depo* 
sitioos  at  the  hearing.  (/)  And  eren  if  he  does  not  reply  to  the  answer,  yet,  if 
the  defendant  has  denied  the  plaintiff^a  case,  the  plaintiff  will  be  equally  pre- 
cluded from  using  his  evidem*^  at  the  hearing ;  thus  in  Meadbury  v.  Eiadak^  (m) 
before  referred  to,  where  the  bill  was  brought  against  two  defendants  chai^ng 
them  with  fraud,  and  one  of  the  defendants  denied  the  fraud,  and  chaiged  it  on 
the  other.  Lord  Haxdwicke  would  not  alk>w  the  depositions  of  the  defendant  who 
had  denied  the  fraud,  to  be  read  against  the  other,  notwithstanding  the  plaintiff 
had  not  replied  to  the  answer,  because  although  he  had  not  replied  at  the  time 
of  the  examination  he  might  have  done  so  at  any  time  before  publication,  so 
that  the  defendant  at  the  time  of  his  examination  might  have  been  under  a  bias. 
*If  a  plaintiff  has  replied  to  the  answer  of  a  defendant,  whom  ^  «...  -. 
he  afierwanls  thinks  it  necessary  to  examine,  he  nuiy  apply  to  the  ^  -> 

Court  to  withdraw  his  replication,  or  to  have  it  amended  by  striking  out  the 
name  of  such  defendant,  (o)  and  even  without  taking  this  step  the  Court  of  Ex- 
chequer has  permitted  an  executor,  who  was  not  beneficially  interested,  but 
whose  answer  had  been  replied  to,  to  be  examined  for  the  purpose  of  proving 
the  exeeutioa  of  documents  to  which  he  was  a  witness,  {p) 

(/)  1  YottBf,  609.     rate  etiam  Mflsabaiy  v.  Mall,  9  Mod.  438. 
Of)  1  Beattie,  853. 

(*)  Per  Mr.  Mitford,  (Lonl  Redeidale,)  argued  in  Weymoolh  v.  Bojer,  1  Tea.  Jr.  420. 
(0  Nifbtingala  t.  Dodd,  Amb.  88;  Mot.  8.  C.  338. 

(k)  Morray  v.  Shadweli,  3  V.  6c  B.  403.      (/)  Winter  t.  Kent,  3  Dick.  595. 
(m)  SMJMBt  Hill's  M8a  ehed  Blunt'e  Ambler,  817,  n.  1.     Vide  MeaJbaiy  v.  ladaO,  0 
Mod.  438,  8.  C.  aemble. 
(•)  Haideaade  t.  Sbaftq,  Seacc.  3  Fowl  Ex.  Pr.  85. 
(p)  CrookhaU  V.  anitlit  Scaee.  ibid.  88. 
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Where  a  plamtiff  ezammes  a  defendanl  as  a  wHneae,  lie  will  be  decreed  to 
pay  him  his  costs  of  the  soit  Whether  the  ptaintiff  will  be  allowed  to  reeover 
these  costs  from  the  other  defendants  most  depend  upon  the  ciieonistanees  of 
the  ease.  'Fhos  in  Weymouih  v.  Bcyer^  {q)  where  a  party  was  properly  made 
a  defendant,  bat  was  examined  as  a  witness  for  the  pbintifi^  and  a  decree  wai 
made  against  the  other  defendant  with  costs,  the  Court  ordered  the  costs  of  te 
defendant  who  had  been  examined,  to  be  paid  to  him  by  the  pbintifi^  and  £- 
rected  the  plaintiiT  to  have  them  over  against  the  other  defendant;  but  in  Btr- 
vey  V.  TabbulU  if)  where  the  defendant  who  was  examined  had,  on  a  former 
oceasion,  coUaded  with  the  plaintiff  with  regard  to  the  subject  of  the  suit,  the 
plaintiflT  was  ordered  to  pay  him  his  costs,  but  was  not  allowed  to  recover  those 
costs  over  against  the  other  defendants. 

It  is  a  rule  at  law,  that  when  the  plaintiff  has  made  many  persons  defendants, 
and  the  principal  defendant  calls  one  of  the  co-defendants  to  be  a  witness,  if  the 
plaintiff  cannot  give  some  materal  evidence  against  him,  he  is  allowed  to  be  a 
good  witness,  or  else  it  would  be  in  the  power  of  the  plaintiff  to  take  off  all  the 
defendant's  witnesses  by  naming  them  defendants  in  the  action.  (»)  And  this 
rule  has  been  adopted  by  Courts  of  Equity,  which  permit  the  examination  of 
a  defendant  by  a  co-defendant  in  all  cases  where  the  defendant  to  be  examined 
r  *45a  1  ^  "^^  ^interested  in  the  result  (I)  If  a  defendant  is  interested  ia 
1-  ^  the  result,  his  depositions  cannot  be  read  on  behalf  of  a  co-defend- 

ant any  more  than  they  can,  under  simOar  circumstances,  be  read  for  a  plaintiC 

With  regard  to  the  nature  of  the  interest  which  will  prevent  a  defendant  being 
a  competent  witness  for  a  co-defendant,  the  principles  of  equity  are  the  same  as 
those  at  law,  and  it  may  be  laid  down  as  a  rule  thiU  whenever  a  decree  can  be 
made  agmnst  a  dtfendarU  upon  the  eubjeei  a$  to  which  he  U  examined^  ki$ 
evidence  in  favour  of  a  co-atfendani  wui  be  inadmistibfe^  (ti)  and,  therefore, 
where  an  agreement  was  entered  into  between  the  wimess,  (who  was  a  defend- 
ant,) and  the  plaintiff,  for  the  sale  of  the  plaintiff's  estate  to  another  defendant, 
and  the  witness  was  bound  in  a  penalty  for  non-performance,  his  depositions  were 
not  allowed  to  be  read  as  evidence  on  behalf  of  the  other  defendant  (x)  So  where 
a  defendant  may  by  any  (lossibility  be  liable  to  costs,  this  is  always  a  reason 
for  refusing  his  evidence,  because  he  is  interested  so  far  as  to  be  swearing  to 
excuse  himself;  (y)  therefore,  where  one  defendant  is  charged  with  frand,  his 
depositions  cannot  be  read  for  another,  as  it  may  tend  to  excuse  him  with  regard 
to  his  own  costs,  [z)  It  is  to  be  remarked,  however,  that  this  rule  extends  only 
to  cases  where  the  defendant  examined  has  been  made  a  party,  beeauee  he  kae 
a  direct  interest  $  where  he  is  merely  made  a  party,  as  an  attorney,  or  troatee^ 
the  objection  will  not  go  to  his  competency  but  only  to  his  credibility,  (a) 

When  it  is  said,  that  the  circumstance  of  a  defendant  being  liable  to  ha^e  a 
decree  made  against  him,  will  preclude  his  depositions  from  being  read  as  evi- 
dence for  another  defendant,  the  rule  must  be  understood  as  being  subject  to  the 
same  limitations  as  have  been  before  laid  down  with  regard  to  the  examination 
of  a  defendant  by  a  plaintiff,  viz :  that  the  decree  to  which  he  is  liable  must  be 
an  adverse  decree,  or  it  will  not  preclude  his  evidence.  Where  a  defendant  is  a 
r  *467  1  ^^^  formal  *party,  such  as  a  bare  trustee  having  the  legal  estate,  he 
L     4  '     J  ^i[|  5q  2  gQ^  witness  us  well  for  a  co-defendant  as  for  the  plaintaff.  (c) 

(g)  I  Vea,  Jan.  416.  (r)  1  Jac.  &  W.  197. 

(ff)  PSddock  V.  Brown,  3  P.  Wnu,  288.        (/)  Piddock  ▼.  Brown,  9  P.  Wdm.  2S«. 
(tt)  Dixon  ▼.  Parker,  8  Yea.  219.  (x)  Ibid, 

(y)  Barrett  v.  Gore,  3  Atk.  402. 

(r)  Bade  v.  Lingood,  1  Atk.  204 ;  Scroggs  v.  Bcrogga,  Bhm^a  Amb.  815 ; 
▼.  Green,  2  Yes.  628. 

(a\  Bridgman  ▼.  Green,  ubi  *upra, 

\c)  Vide  antCf  p.  460 ;  eecuM,  where  he  ia  an  executor  or  admimatitlor. 
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II  has  been  before  stated,  with  reference  to  the  examination  of  a  defendant  on 
the  part  of  a  plaintifft  (^  ^at  the  rule  which  prohibits  a  defendant  from  such 
examination,  is  confined  to  those  matters  in  which  he  is  interested,  and  that  if 
be  is  not  interested  in  all  the  matters  embraced  in  the  suit  he  may  be  examined 
as  to  those  in  which  he  has  no  interest;  the  same  rule  applies  to  the  examina- 
tion of  a  defendant  by  a  co-defendant  Indeed  'it  is  much  more  important  to 
the  ends  of  justice  that  it  should  do  so;  otherwise,  as  a  plaintiff,  by  joining  per- 
sons as  defendants  in  a  suit,  in  which  he  has  cause  of  suit  against  one  as  to  one 
subject,  and  against  another  as  to  a  different  subject,  but  having  no  cause  against 
them  jointly,  might,  unless  the  Court  permitted  one  defendant  to  examine  the 
other*  by  this  sort  of  mechanism,  deprive  one  of  the  benefit  of  the  other's  evi- 
dence, (e)  Upon  this  ground  it  is  that  where  a  defendant  disclaims,  he  may, 
as  we  have  seen,  be  examined  as  a  witness  on  behalf  of  the  other  defendants, 
although  he  cannot  be  examined  for  the  plaintiff  unless  his  name  is  struck  out 
of  the  record.  (/) 

It  sometimes  nappens  that  a  person  who  has  been  examined  as  a  witness  in 
a-  cause,  and  was  then  a  competent  witness,  afterwards  becomes  interested  in 
the  sobject-matter,  and  is  made  a  party  to  the  suit  before  the  hearing ;  in  such 
eases  the  Court  will  permit  his  evidence,  taken  at  the  time  when  he  was  disin- 
terested, 10  be  read  in  his  own  favour.  Thus  where  a  witness  had  been  exam- 
ined on  the  part  of  the  plaintiff,  who  claimed  under  a  first  will,  to  prove,  that, 
at  the  time  of  the  execution  of  a  second  will,  the  testator  had  been  imposed 
upon  by  the  prty  preparing  it,  and  afterwards  the  plaintiff  in  the  cause  died, 
having  devised  her  interest  under  the  first  will  to  the  witness,  who  thereupon 
filed  a  bill,  in  the  nature  of  a  bill  of  revivor,  to  have  the  benefit  of  the  proceed- 
ings in  the  suit,  *his  depositions  were  allowed  to  be  read  in  his  p  ^.^^  -> 
own  behalf;  because  when  he  was  examined  he  was  a  good  wit-  ^  -^ 

Dess  and  disinterested,  (g)  And  so  where  a  person  who  had  been  examined  as 
a  witness  for  the  plaintiffs,  was  afterwards  made  a  defendant  to  the  suit,  an 
objection  to  reading  his  evidence  at  the  hearing  was  over-ruled  by  Sir  W.  Grant, 
M.  R.  {h)  In  like  manner  where  a  witness  had  been  examined  de  bene  eaaej 
afierwaras  became  interested,  and  was  made  a  party,  his  depositions  de  bene 
eise,  were  read  at  the  hearing,  (hh) 

In  fiiet,  what  the  Courts  require  is,  that  the  party  examined  as  a  witness 
shoold  be  disinterested  at  the  time  of  the  examination ;  if  he  had  no  interest  at 
that  time,  it  is  of  no  importance  whether  he  has  acquired  an  interest  since,  or 
had  one  before,  which,  at  the  time  of  his  examination,  he  was  divested  of;  and 
upon  this  principle  it  is  that  Courts  will  permit  a  witness  to  be  examined,  who, 
bavii^  had  an  interest  in  the  subject-matter,  has  divested  himself  of  it  by  a 
release;  he  must,  however,  have  executed  the  release  before  his  examination, 
otherwise  hiB  depositions  cannot  be  read,  {%) 


It  has  been  before  stated,  that  little,  if  any,  distinction  exists  between  the 
ndes  of  Law  and  of  Equity,  with  regard  to  the  examination  of  parties  to  the 
record  as  witnesses  in  the  cause;  in  fact,  the  distinction,  if  any  exists,  does  not 
extend  to  the  principle  of  the  rule,  but  is  confined  to  the  practice  of  the  Courts 


'<?, 


Amtet  ^  464.  (tf)  Mumy  v.  dlMdwdl,  S  V.  &  B.  40A. 

Vkfe  01/e,  pp.  286, 287.    Std  vide  Windham  ▼.  Lonl  RicbardMn,  2  Cha.  Ca.  2 14,  n. 
(g)  GoH  V.  Tracj,  1  P.  Wins.  288.     Tuk  etiam  Hawa  v.  ilainl,  2  Atk.  615;  Ulynn  v. 
Bank  of  EnglaiMl,  2  Vea.  48. 


(A)  Cope  V.  Parry,  2  Jac  6t  W.  688;  aed  vide  eontra,  Prac  Reg.  420. 
(AA)  Blown  V.  Greenly,  2  Dick.  504.  (i)  Anon.  2  Atk.  t5. 
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with  regard  to  the  manner  in  which  such  examination  is  to  take  place.  At 
law,  if  a  party  to  the  record  is  not  interested  in  the  suit,  he  is  tendered  for 
examination  in  the  same  manner,  as  any  other  witness;  but,  in  equity,  it  is 
necessary  to  have  the  sanction  of  a  previous  order  before  such  examinatioo  en 
be  taken. 

An  order  for  leave  to  examine  a  party  to  the  record  may  be  obtained  ettfaer 
r  *4S0  1  ^^'^  motion  in  Court  or  by  petition  at  the  *Roll8.  In  either  eaK 
L  -'a  previous  notice  is  unnecessary,  as  the  order  will  be  granted  as  a 

matter  of  course,  ^saving  just  exceptions^*  upon  the  suggestion  that  the  parHf 
to  be  examined  has  no  interest  in  the  cause^  or  in  the  matters  in  que^ian  m 
the  cause*  (Je) 

It  seems  to  have  been  formerly  the  practice  of  the  Court  to  consider,  beloR 
making  the  order  for  the  examination  of  a  party,  whether  the  party  uras  inte^ 
ested  or  not$(/)  and  in  a  case  before  Lord  Elddn,  {m)  such  an  order  wai 
refused,  his  Lordship  observing,  that  ''the  Court,  in  making  this  order  for  the 
examination  of  a  party,  proceeds  upon  the  allegation  that  he  has  no  intereit; 
and,  if  it  perceives  an  interest,  will  not  make  the  order,  even  upon  the  suppo- 
sition that  the  interest  may  be  released  before  examination ;  much  less  wili  it 
make  the  parties  incur  the  expense  of  having  the  objection  taken  at  the  heaiiv, 
upon  which*  objection,  if  taken  upon  a  motion,  the  Court  would  not  hare  nnde 
the  order.**  But  although  the  Court  will,  if  it  perceives  that  the  suggestkn  of 
no  interest,  upon  which  the  order  is  made,  is  not  true  in  fact,  refuse  to  make 
the  order,  the  general  practice  is,  to  grant  the  order  as  a  matter  of  course,  leav- 
ing it  to  the  other  party  to  make  the  objection  that  there  are  just  exoeptaona,  at 
the  hearing,  when  the  deposition  is  offered  to  be  read ;  (n)  and  where  a  motiaa 
was  made  to  dischaive  an  order  for  the  examination  of  a  defendant*  on  ite 
ground  that  it  appeared,  by' his  answer,  that  he  had  an  interest.  Lord  Thaiiow 
refused  to  dischaige  the  order,  because  it  might  happen  that  the  defendant  had 
released  since  his  answer  was  put  in.  (o) 

It  may  be  observed  here,  that,  although  the  order  for  the  examinatioo  of  a 
party  is  made  upon  the  suggestion  that  the  party  to  be  examined  has  no  inieieM 
in  the  matters  in  question  in  the  cause,  the  circumstance  of  such  an  allegatioB 
being  contained  in  the  order  will  not  prevent  the  depositions  of  a  party,  whs 
r  *4fl0  1  ^^  ^'^  interest  in  some  only  of  the  subjects  of  the  *8oit,  froa 
L  J  being  read  as  to  those  points  in  which  he  is  not  interested  ;  and 

that  where  it  is  intended  to  examine  a  party  so  circumstanced,  it  is  not 
sary  to  limit  the  order  to  permit  his  examination  to  those  matters  only  in 
he  has  no  interest.  This  point  was  discussed  in  Murray  v.  ShadweR^  (p) 
where  the  petition  upon  which  the  order  was  made,  instead  of  the  usual  allega- 
tion of  no  interest,  contained  an  allegation,*  that,  though  the  defendant  proposed 
to  be  examined,  was  interested  in  tlie  matters  in  question  in  the  cause,  he  was 
in  no  wise  interested  in  the  points  to  which  the  party  seeking  the  order  was 
desirous  of  examining  him,  and  upon  a  motion  to  dischaive  the  order,  as  bei^g 
contrary  to  the  practice  of  the  Court,  Lord  Eldon  and  Sir  William  Giaol 
expressed  their  opinion,  that  the  usual  suggestion  that  tlie  defendant  lo  bs 
examined  is  not  interested  in  the  matters  in  question  in  the  cause,  in  whatever 
terms  expressed,  must  mean  that  the  party  is  not  interested  in  the  point  ts 
which  he  is  to  be  examined,  and  that,  under  it,  a  defendant  may  be  examined 
as  to  any  matter  in  which  he  is  not  interested;  they,  therefore,  considefedit 

{k)  Manay  v.  Shadwell,  3  V.  &  B.  401. 

(/)  Ttde  Hand's  Prac  96,  97 ;  1  Harr.  Ed.  Newl.  375. 

(m)  Anon.  18  Vm.  617.     Vidt  Hewatson  v.  Tookey,  3  Dick.  799. 

(n)  Lee  ▼.  Attunaon,  2  Coz.  413.  (o)  1  Hair.  Ed.  Newl.  875.  8.  C. 

{f)  S  V.  db  B.  401. 
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better  to  adhere  to  the  old  form,  unless  precedeots  of  this  new  mode  of  allega- 
tioa  and  recital  could  be  produced. 

The  order  for  the  examination  of  a  party  having  been  obtained,  passed,  and 
entered,  must  be  served  on  the  adverse  clerk  in  Court,  {q)  and  produced  at  the 
execution  of  the  commission,  or  at  the  examiner's  office,  or  wherever  the 
examination  is  to  be  taken,  when  the  party  attends  to  be  examined.  Without 
die  production  of  the  order,  a  party  cannot  be  examined ;  for  it  is  by  virtue  of 
the  order  and  the  authority  thereby  given  them  by  the  Court,  that  the  commis- 
sioners or  examiners  are  empowered  to  examine  the  party ;  and  without  the 
actual  production  of  the  original  order,  regularly  passed  and  entered,  they  must 
not  presume  to  enter  upon  Uie  examination,  (r) 

It  may  be  remarked  in  this  place,  that  if  both  sides  examine  a  witness  with- 
out an  €«der,  neither  can  afterwards  object  to  the  evidence,  as  each,  |-  ^.g..  -. 
by  examining  him,  has  allowed  him  to  *be  a  good  witness.  («)     A  >-  -^ 

eioes-examination,  however,  by  the  other  party  will  not  be  a  waiver  of  the 
oi^ection  to  his  competence.  (/) 


n.  With  respect  to  the  rejeeiian  of  evidence  by  wilnesees  who  are  not  pat- 
hVa  to  the  sttit^  on  the  ground  that  they  are  interested  in  the  result,  the  prin- 
ciples upon  which  Courts  of  Equity  proceed  aro  the  same  as  those  of  the 
oidinary  tribunals. 

The  interest  which  may  disqualify  a  person,  not  a  party,  from  giving  evi- 
dence at  law,  has  been  divided  into  direct  and  indirect,  (ti)  The  rule,  however, 
of  Courts  of  Equity,  which  has  been  before  alluded  to,  as  requiring  the  pre- 
sence of  all  persons  who  have  a  direct  interest  in  the  subiect-matter,  necessary 
upon  the  record,  renders  it  a  matter  of  rare  occurrence  tnat  the  depositions  of 
persons  coming  under  the  first  of  these  distinctions  should  be  the  subject  of 
discussion,  unless  where  they  have  been  examined,  as  parties  to  the  suit,  *in  the 
manner  before  pointed  out  Still,  however,  cases  may  occur,  in  which  a  direct 
interest  in  the  subject  may  belong  to  a  person  who  is  not  a  party,  which  will 
disqualify  him  from  giving  evidence.  Thus  a  residuary  legatee  or  next  of  kin 
are  incompetent  as  witnesses  in  a  suit  by  or  against  an  executor  or  adminis- 
trator, where  the  effect  of  his  evidence  would  be  to  increase  the  fund  $  and 
npoD  the  same  principle,  a  bankrupt  or  a  person  who  has  taken  the  benefit  of 
Ibe  act  for  the  relief  of  insolvent  debton,  or  a  creditor  of  a  bankrupt  or  insol- 
vent debtor,  is  an  incompetent  witness  in  a  suit  for  his  assignees.  So  in  suits 
by  or  against  corporations,  individual  members  are  incompetent,  where  they 
have  an  interest,  as  members  of  the  corporation,  in  the  subject-matter,  {x)  In 
aQ  these  cases,  the  *individual,  although  not  in  a  situation  to  be  a  ^  ^.^^  -. 
party  to  the  record,  has  a  direct  interest  in  the  result  of  the  suit,  ^  -^ 

which,  unless  released,  or  in  some  other  manner  got  rid  of,  will  render  him  an 
ineompetent  witness. 


(9)  Hmd.  366;  1  Hur.  Ed.  NewL  376.     Vide  etiam  Mnlvany  v.  DiUon,  1  Ball.  &,  B. 

40tt 

(r)  Hind.  357.  (f)  Prac.  Reg.  419. 

(/)  Moorehoiue  ▼.  De  Panow»  19  Vm.  486;  Coop.  800.     8.  C.  vide  post. 

(«}  Phil,  and  Ainos,  73. 

(x)  It »  not  intended  here  to  enumerate  all  the  cases  in  which  a  witness  is  disqudified 
in  eonfleqaenoe  of  the  direct  nature  of  his  interest;  they  will  be  found  particukrly  pointed 
out  in  Phillips  and  Amos  on  Evidence,  p.  86  dc  teq.  The  object  of  the  author  is  merely 
la  point  out  the  distinction  between  a  direct  and  an  indirect  interest 
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Bat  a  direct  and  immediate  benefit  from  the  result  of  the  suit  was  ml  for- 
merly the  only  species  of  interest  which  rendered  a  witness  incompetent  to 
give  evidence  j  for,  until  the  passing  of  a  recent  act,  (y)  which  has  efleeled  a 
material  alteration  in  the  law  in  this  respect,  witnesses  who  were  neither  ftt- 
ties  to  the  record^  nor  had  any  direct  interest  in  the  event  of  the  suit,  were 
often  rendered  incompetent,  by  reason  of  an  indirect  interest  in  the  recoid  wiA 
reference  to  some  subsequent  suit  for  or  against  the  witness  himself  in  whid 
the  decision  obtained  upon  the  testimony  of  the  witness  might  be  made  ose  if 
as  evidence  in  favour  of  his  right  in  such  suit.  Thus  if  the  issue  in  a  sail  woe 
on  a  right  of  common,  which  depended  on  a  custom  pervading  the  wiiah 
manor,  a  person  claiming  a  right  under  this  custom  was  incompetent  to  give 
evidence  on  behalf  of  the  party  to  the  particular  suit,  who  relied  on  the  exig- 
ence of  the  custom  i  for  although,  in  this  case,  the  witness  would  gain  no  in- 
mediate  benefit  from  the  termination  of  the  particular  suit,  the  record  In  lbs 
suit  would  be  evidence  in  a  subsequent  action  by  or  sgainst  the  witness  for  the 
trial  of  the  same  right  (z)  So  also  in  an  action  in  which  an  issue  arose  eon- 
ceming  the  existence  of  a  custom  to  take  a  certain  toll  from  fishermen  frequent- 
ing a  particular  cove,  it  was  decided  that  a  fisherman,  who  was  not  a  party  to 
the  action,  but  who  frequented  the  same  cove,  and  would  have  been  liable  is 
pay  toll  under  the  custom,  was  an  incompetent  witness  for  the  purpose  of  dis- 
proving the  existence  of  the  custom ;  for  here,  also,  although  no  immedble 
gain  or  loss  could  result  to  the  witness  from  the  immediate  event  of  the  parti- 
cular suit,  yet  if  a  subsequent  action  was  brought  against  himself  for  not  payi^i 
toll,  the  record  of  the  verdict  in  tlie  former  action  would  be  evidenee  for  or 
against  the  witness  in  the  subsequent  action,  (a) 

r  *^AA  1  *9t]ch  was  the j|«neral  state  of  the  law,  before  the  passing  sf 
L  ^^  J  the  statute  3  At  4  Wm.  4,  c  42,  as.  20  and  27,  the  effect  of  whick 
has  been  to  remove  all  those  more  remote  disqualifications,  and  to  reduee  ai 
questions  on  the  incompetency  of  witnesses  as  being  interested,  to  the  inqany, 
whether  or  not  the  witness  has  any  direct  interest  in  the  event  of  the  pai^colr 
suit  (6) 

By  that  statute,  sect  20,  it  is  provided,  in  order  to  render  the  rejectien  sf 
witnesses  on  the  ground  of  interest  less  frequent,  *that  if  any  witness  sbaB  lis 
objected  to  as  incompetent,  on  the  mund  that  the  verdict  or  judgment  in  the 
action  on  which  it  shall  be  proposed  to  examine  him,  would  be  admissible  ia 
evidence  for  or  against  him,  such  witness  shall  nevertheless  be  examined ;  bn 
in  that  case  a  venlict  or  judgment  in  that  action  in  favour  of  the  party  on  vHwtt 
behalf  he  shall  have  been  examined,  shall  not  be  admissible  in  evidence  fir 
him,  or  any  one  claiming  under  him ;  nor  shall  a  verdict  or  judgment  agust 
the  party  on  whose  behiJf  he  shall  have  been  examined,  be  admissible  in  evi- 
dence against  him  or  any  one  clsiming  under  him  ;*  and  by  seet  37  it  islaiAff 
enacted,  that  *  the  name  of  every  witness  objected  to  as  incompetent^  on  Ae 
ground  that  such  verdict  or  judgment  would  be  admissible  in  evidenee  for  m 
against  him,  shall,  at  the  trial,  be  endorsed  on  the  record  or  document  on  wtt^ 
the  trial  shall  be  had,  together  with  the  name  of  the  party  on  whose  behalf  be 
was  examined,  by  some  officer  of  the  Court,  at  the  request  of  either  party,  sad 
shall  be  afterwards  entered  on  the  record  of  the  judgment,  and  such  indone- 
ment  or  entry  shall  be  sufficient  evidence  that  such  witness  was  examined  is 
any  subsequent  proceeding  in  which  the  verdict  or  judgment  shall  be  ofloed 
in  evidence. 


(y)  8  A;4  W.  4,  c  4S,  «.  ae  A;  87.  (s)  Phti.  4b  Abmb on  Evid.  77. 

(•)  Lovd  FalnMmtb  r.  G«oiae,  5  Biag.  SM. 
"    PhU.  h.  Amos  on  Evil  77. 


ffi 
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The  effect  of  this  enactment  is  to  remove  the  objection  to  the  competency  of 
the  witoess,  by  removing  the  interest  out  of  which  the  objection  arises  j  and  it 
has  been  decided  by  the  Vice  Ghanoellor,  Sir  L.  Shadwell,  that  its  provisions 
oi^i  to  be  adopted  by  Courts  of  Equity,  (c) 

*The  act,  however,  removes  one,  only,  of  the  grounds  of  in-  r-  ^A^tA  -i 
competency  from  interest  which  before  existed,  and  it  does  not  L  J 

apply  to  any  direct  interest  which  a  witness  may  have  in  the  subject-matter, 
which  may  still  be  a  valid  ground  of  objection  to  the  evidence  of  such  witness. 

In  HTuai  v.  Graham^  {e)  which  has  been  before  referred  to,  the  Vice  Chan- 
edlor  directed  the  entry,  wnich  the  act  requires  to  be  made  in  the  record  of  the 
jndj^ment,  to  be  made  in  the  decree. 

It  is  material  to  notice,  that,  before  the  passing  of  the  above  act,  the  direct 
and  immediate  advantage  which  a  witness,  not  a  party  to  the  record,  might 
derive  to  himself  from  the  event  of  the  suit  itself,  and  the  indirect  advantage 
which  be  might  have  from  setting  up  the  judgment  in  such  suit  in  support  of  his 
own  claims  in  a  future  proceeding,  were  the  only  grounds  upon  which  a  wit- 
ness became  incompetent  from  interest;  since  the  statute,  the  first  only  of  these 
groonds  remains ;  all  other  objections  on  the  ground  of  a  supposed  interest 
affect  the  credit  of  the  witness  only,  and  not  his  competency,  (d)  and  there- 
fore do  not  preclude  his  evidence. 


Before  quitting  the  subject  of  the  competency  of  witnesses,  it  is  right  to 
mention  a  point  in  which  the  rules  of  Courts  of  Equity  differ  from  those  of 
the  Common  Law  Courts,  and  that  is,  upon  the  effect  of  cross-examination  in 
waiving  an  objection  to  competency.  At  law,  a  party  waives  any  objection 
to  the  competence  of  a  witness  by  pursuing  his  cross-examination  after  the 
witness  appears  to  be  interested.  Formerly,  the  inquiry  whether  a  witness 
was  interested  could  only  be  made  upon  the  voir  dire;  now  if  the  interest 
comes  out  at  any  period,  his  evidence  is  rejected.  In  Chancery,  there  is  no 
such  opportunity  of  inquiring  into  the  competence  of  the  witness  by  the  voir 
£re$  and,  until  the  depositions  are  published,  it  cannot  be  known  whether  the 
witness  has  or  has  not  admitted  the  fact  *upon  which  the  objection  p  ^aqr  n 
arises,     'llie  waiver  at  law  arises  from  pursuing  the  exammation  ^  ^ 

after  the  objection  to  the  competence  of  the  witness  is  known,  but  it  is  difficult 
to  say  how  an  unknown  objection  can  be  waived.  The  witness  may  deny  all 
interest  in  the  cause,  and  upon  the  supposition  that  he  is  competent,  it  may  be 
very  material  to  the  other  party  to  cross-examine  him.  Under  these  circnm- 
ttamees,  the  principle  leads  to  this  conclusion,  that,  in  equity,  the  cross-exami- 
nation of  a  witness  in  utter  ignorance  of  his  having  given  an  answer  to  an 
interrogatory  shewing  that  he  has  an  interest  in  the  cause,  cannot  amount  to  a 
waiver  of  the  objection  to  his  competence.  (/)  It  may  be  supposed,  from  the 
preeeding  observations,  which  are  those  of  Sir  William  Grant,  that  the  rule 
there  laid  down,  that  the  cross-examination  of  a  witness  would  not  have  the 
effect  of  waiving  an  objection  to  his  competence,  is  applicable  only  to  cases  in 
which  the  party  cross-examining  is,  at  this  time,  ignorant  of  the  interest  of  the 
witness ;  this,  however,  is  not  £e  case,  for,  even  where  it  was  apparent  on  the 
bin  itself  that  the  witness  was  interested,  (in  fact,  the  witness  was  a  defendant, 
bat  had  discbumed,)  the  circumstance  that  the  principal  defendant  had 


(e)  Wheat  v.  Grabam,  7  Sim.  63.  {i)  Phil.  &  hsno^  76. 

(e)  7  Sub.  63. 

(/)  Per  Sir  Willimm  Onnt,  M.  R.,  in  Mooiehome  v.  De  PaaMU,  19  Yes.  435;  Coop. 
Ch.  Bep.  800,  8.  C. 
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examined  him  on  the  merits,  was  held  by  Sir  John  Leach,  ML  R.,  to  be  ao 
waiver  of  the  objection.  (/) 

It  is  right,  however,  that  a  party  intending  to  object  to  the  evidence  of  a  wit- 
ness whom  he  has  cross-examined,  should  do  so  at  the  earliest  opportonity  that 
offers  itself;  he  should,  therefore,  take  the  objection  immediately  upon  the 
deposition  being  offered  to  be  read ;  if  he  permits  the  evidence  to  be  i«ad»  he 
waives  the  objection  to  the  competency  of  the  witness,  {g) 


[    *466    ]  ♦SiECTION  IL 

Cf  IrUerrogcUories* 

The  general  mode  of  examining  of  witnesses  in  equity  is  by  interrogatories 
in  writing,  exhibited  by  the  party,  plaintiff  or  defendant,  or  directed  by  the 
Court  to  be  proposed  to  or  asked  of  the  witnesses  in  a  cause,  touching  the 
merits  thereof  or  some  incident  therein. 

We  have  seen  before,  (a)  that,  for  the  purpose  of  proving  exhibits,  a  viti 
voce  examination  is  sometimes  permitted,  and  a  few  cases  have  occurred  ia 
which  the  same  method  of  examination  has  been  adopted,  either  by  consent  of 
the  parties,  (b)  or  by  the  direction  of  the  judge,  for  the  purpose  of  informing  the 
mind  of  the  Court,  upon  matters  not  documentary  ;  {c)  but  the  general  r&  of 
the  Court  is,  as  has  been  stated,  to  examine  all  witnesses  upon  interrogatories* 
which  are  administered  to  the  witnesses  either  by  the  regular  examiners  of  the 
Court,  or  through  the  medium  of  commissioners  specially  appointed  for  the 
purpose,  {cc) 

These  interrogatories  are  questions  in  writing,  adapted  to  sustain  the  case 
made  by  the  party  exhibiting  them,  (ef)  They  are  ternoied  original^  when  exhi- 
bited on  the  part  of  the  person  who  produces  the  witness  j  or  cro98  interroga- 
tories, if  filed  on  behalf  of  Uie  adverse  party,  to  examine  a  witness  prodo^ 
on  the  other  side,  (e) 

By  an  order  of  the  Court,  dated  the  29th  of  April,  1686,  (/)  it  is  directed, 
that  no  interrogatories  shall  be  exhibited  for  the  examination  of  witnesses  in  any 
cause  in  this  Court,  whether  in  Court,  in  the  Examiner's  oilice,  or  by  commis- 
sion in  the  country,  before  such  interrogatories  shall  be  either  drawn  or  perused 


yt 


')  Harriflon  ▼.  Courtauld,  1  R.  &  M.  428.  Vide  eiiam  Pigott  v.  CrozaU,  ibid,  naiu, 
■nd  Ellis  V.  Deane,  8  Moll.  48,  in  which  Sir  Anthony  Harl^  L.  C,  however,  beld^  tbu  a 
party  croes-examining  a  witnesa,  who  is  a  defendant,  cannot  object  to  the  wifneat  as  inn— 

Ktent,  when  the  othor  aide  attempts  to  read  the  evidence  to  thecroaa-interragatoiyy  althoaglh 
did  not  think  the  effect  of  such  cross-examination  would  be  to  let  in  the  evidence  in 
chief.    lb.  62;  1  Beat  5,  8.  C. 

(g)  Scott  V.  Fenwick,  Owitl.  1255.  (a)  Ante^  p.  441. 

(6)  Vide  Holies  v.  Carr,  3  Swanst.  888 ;  Rep.  temp.  Pinch.  261 ;  2  Mod.  86 ;  2  Fnon. 
8»S.  C. 

(e)  Vide  Bishop  ▼.  Church,  2  Yes.  105;  Gage  v.  Hunter,  1  Dick.  49;  Moora  t.  Ayk^ 
2Dk:k.  641. 

(ec)  Where  a  witness  is  served  with  a  subpcana  to  produce  deeds,  dec,  it  ia  not  neoessaiy 
that  there  should  be  a  written  interrogatory,  as  to  his  having  them  in  his  possession,  altlioagh 
a  demand  to  produce  them,  does  in  ftet  amount  to  an  interrogatory  to  that  cfiect  BrMlakaw 
T.  Bradshaw,  1  R.  db  M.  358. 

(d)  Hind.  817.  (e)  Ibid. 

(/)  Beamae's  Old.  272»  npeated  15th  Jnljr,  1699,  ibid.  311. 
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bj  oounseU  (after  due  consideration  had  of  the  pleadings,)  *and  p  «^^  -^ 
signed  by  thein  ;  and  all  counsel  are  to  take  care  that  no  interroga-  ^  -^ 

lories  do  slightly  pass  their  hands  contrary  to  the  trae  intent  and  meaning  of 
the  order,  least  they  incur  the  displeasure  of  the  Court  therein ;  and  it  is  also 
directed,  that  all  depositions  taken  contrary  thereto  shall  be  suppressed. 

Interrogatories  should  be  short  and  pertinent,  and  necessarily  they  must  not 
be  leading.  If  they  are  leading,  the  deposition  taken  thereon  will  be  sup- 
pressed ;  and  so  it  will  be  where  the  interrogatories  are  too  particular,  and  point 
lo  one  side  of  the  question  more  than  the  other,  (g) 

Leading  qaestions  are  such  as  instruct  a  witness  how  to  answer  on  material 
points,  such  as,  ^^  Did  you  not  see  or  do  such  a  thing?"  or  which,  embodying  a 
material  fact,  admit  of  an  answer  by  a  simple  negative  or  affirmative,  though  Uie 
qaestion  does  not  suggest  which.  (A)  ^^  Such  questions  as  well  as  those  which 
Ul  more  directly  under  the  denomination  of  leading  questions,  are  objectionable, 
because  the  evidence  elicited  by  them  is  presented  to  the  Court,  which  is  to 
judge  of  the  effect  of  it,  not  as  it  would  be  if  it  were  the  unassisted  testimony 
9f  the  witness,  but  in  the  form,  and  with  the  colouring,  that  are  prompted  by 
professional  skill  and  a  previous  knowledge  of  the  case  which  it  is  desired  to 
prove.  If  such  a  mode  of  proof  were  admitted,  there  would  not  be  the  same 
probability  that  a  witness  would  state  the  whole  transaction,  and  part  only 
might  be  elicited :  the  chance,  too,  of  detecting  discrepancies  in  perjured  or 
mistaken  testimony  would  be  diminished ;  nor  are  those  objections  removed  by 
Ihe  power  of  cross-examination,  which,  as  it  often  must  be  conducted  without 
previous  knowledge  of  the  answers  which  the  witness  will  give,  is  not  a  coun- 
teibalance  to  the  facility  afforded  of  presenting  a  selected  portion  of  the  evidence 
in  chief,  "(i) 

It  is  to  b«  observed,  that,  in  order  to  render  an  interrogatory  objectionable, 
m  the  ground  of  its  being  leading,  it  must  relate  to  some  material  point  in  the 
saase.  *^  Questions  which  are  intended  merely  as  introductory,  and  which, 
irhetber  answered  *in  the  affirmative  or  negative,  would  not  l>e  p  •aoq  ~i 
Boodusive  on  any  of  the  points  in  the  cause,  are  not  liable  to  the  ^  -^ 

objection  of  leading.  If  it  were  not  allowed  to  approach  the  points  in  issue  by 
nieh  questions,  the  examination  of  witnesses  would  run  to  an  immoderate 
Isi^h.  For  example,  if  two  defendants  are  charged  as  partners,  a  witness  may 
be  properly  asked,  whether  the  one  defendant  has  interfered  in  the  business  of 

Ihe  other.  "(*) 
It  is  difficult,  however,  to  suggest  any  rules,  in  the  abstract,  with  regard  to 

what  will  or  will  not  be  considered  as  a  leading  question,  as  much,  in  every 
sue,  must  depend  upon  the  peculiar  circumstances  attending  it ;  nevertheless 
ihe  avoiding  such  questions  as  may  be  considered  leading,  is  a  point  very  im- 
portant to  be  attended  to  in  the  framing  of  interrogatories,  as  the  consequences 
Bf  them  may  be  a  motion  to  suppress  the  evidence  taken  upon  them,  whereby 
ihe  party  will,  in  all  probability,  be  deprived  of  an  important  part  of  the  evi* 
knoe  upon  which  he  intends  to  rely.  Indeed,  it  seems  that,  where  interroga* 
lories  are  obviously  leading,  the  Court  will,  without  any  motion  being  made  to 
nippress  the  deposition,  think  it  a  good  ground  to  reject  the  evidence  taken 
upon  it  at  the  hearing.  (/^  It  may  be  observed,  however,  that  where  deposi- 
tions are  offered  in  evidence  in  a  trial  at  law,  they  may  be  read  not  withstand- 
ing the  interrogatories  on  which  they  were  taken  are  leading ;  the  other  side 


8 


)  I  Han.  Ed.  Newl.  369. 
(1)  Ibid.     Vide  etiam^  PhU.  ^  Amos»  886. 

Plul.  &  AnuM,  887.  (k)  Phil.  &  Amos,  887. 

DdvM  V.  Locd  Bagot,  2  Fowl.  Ex.  Pr.  139. 


278  or  svuNUiUB. 

ought  to  have  applied  to  the  Court  in  which  they  were  taken  to  have  them  aap- 

Cross-interrogatories  are  not  subject  to  the  same  objections,  on  accoont  of 
their  leading  the  witness,  as  interrogatories  for  examination  in  chief ;  care  mint 
be  taken,  however,  in  framing  them  not  to  adapt  them  to  the  proof  of  new  fseto 
which  it  is  not  likely  the  party  examining  in  chief  will  attempt  to  mibstantiale 
by  his  evidence ;  for,  although  the  adverse  party  may  cross-examine  as  to  the 
points  upon  which  a  witness  has  been  examined  in  chief,  he  cannot  make  «e 
of  the  same  process  to  prove  a  different  fact(m)  If,  therefore,  there  should  be 
r  *460  1  ^^^  *pa^  o^  a  case  which  can  only  be  proved  by  a  witness  exaoi- 
^  -^  ined  on  behalf  of  the  adverse  party,  the  proper  course  is,  not  to 

endeavour  to  establish  them  by  cross-examining  that  witness,  but  to  exhibil 
original  intenogatories  for  the  examination  of  such  witness  in  chief;  otherwise 
there  will  be  a  risk  that  the  evidence  of  such  witness,  as  to  those  points,  wifl 
be  lost ;  for,  if  the  reading  of  the  deposition  of  the  witness  to  the  cross -ioteno- 
gatory  be  objected  to  at  the  hearing  as  involving  new  points,  the  other  party 
may  also  prevent  the  reading  of  the  cross-deposition  by  refusing  to  read  the 
examination  in  chief,  (n) 

Interrogatories,  like  all  other  proceedings  in  the  Court,  may  be  the  subject  of 
a  reference  for  scandal,  (o)  It  seems,  however,  that  they  cannot  be  lefeirad 
for  impertinence  alone,  {p^  The  method  of  obtaining  and  proceeding  upoa  a 
reference  of  this  nature  will  be  considered  in  a  future  section ;  it  need  only  be 
observed  here,  that,  if  the  witness  himself  objects  to  the  interrogatory  upon  this 
ground,  he  should  do  so,  by  demurrer,  before  he  answers  it  (9} 

Interrogatories  for  the  examination  of  witnesses  in  a  cause  are  entitled,  *ib- 
ierrogaioriea  to  be  exhibited  to  witnesaea  to  be  produced^  sworn  arid  txatmnd 
m  a  certain  cause  now  depending  and  at  issue  in  the  High  Court  of  Chan- 
cery^ wherein  A.  B.  is  plaintiff^  and  C.  D.  is  de/endafit,  on  t^te  part  and 
benalfof  the  above  named  plaintiffs  (or  defend;int,  as  the  case  may  be.)  Caie 
must  tie  taken,  in  framinff  the  interrogatories,  that  the  title  of  the  cause  ie 
properly  set  out,  as  any  mistake  in  this  particular  may  be  fatal  to  the  deposi* 
tions.  Thus,  where  the  plaintifTs  christian  name  was  mistaken  in  the  title  of 
the  interrogatories,  the  depositions  could  not  be  read,  nor  would  the  Court  per- 
mit the  title  to  be  amended,  though  most  of  the  witnesses  had,  since  their 
fxamination,  gone  to  sea.  (r)  The  reason  of  requiring  this  paitieularity,  in  the 
title,  is  the  impossibility  there  would  be  of  maintaining  an  indictment  for  per- 
r  M70  1 J"^  *'^  '"^^  variance  between  the  title  of  the  cause  and  that  of  the 
^  -*  interrogatories  should  appear. 

It  is  usual  to  prefix  to  all  interrogatories,  a  general  inquiry  as  to  the  witnesses* 
knowledge  of  the  parties,  and  the  time  when  Uie  witness  first  became  acquainted 
with  eadi,*  d^  Orders  appear  to  have  formeriy  been  promolgated  by  the 
Court,  to  restrict  this  practice,  by  which  it  is  directed  ^that  the  articles  which 
are  usually  thrust  into  the  beginning  of  ever}*  schedule  of  interrogatories,  as  it 
were  of  form  or  course,  touching  the  witnesses*  knowledge  of  the  parties,  ^ain- 
tiffs  or  defendants,  of  the  lands,  towns,  and  places  in  the  pleadings,  and  the  like, 
be  not  so  needlessly  used  as  they  are ;  (s)  but,  notwithstanding  this  order,  the 


(tt)  4  Maule,  dc  Sel.  497.     For  the  method  of  suppre«ng  depoationB^  vUk  poat^  Sect 

vin. 

(m)  Dean  dt  Chapter  of  Ely  ▼.  Stewart,  2  Atk.  44. 
(fi)  Smitfa  T.  Bigg^  6  Sim.  899. 

(0)  Cox  V.  Worthington,  2  Atk.  286.  ' 

(j9)  White  V.  Fnaaell,  19  Yea.  118.     Vide  PynoMt  ▼.  Pynoent*  8  Atk.  567. 
{q)  Jefleris  v.  Wluttuek,  2  Pri.  486;  aed  vide  Aabton  v.  Aahton,  1  Veoi.  166;  1  B|. 
Ca.  Ab.  41,  8.  C. 

(r)  While  ▼.  Taylor,  2  Vera.  486.  (t)  Bcamea'a  Ord.  71. 
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praettce  of  iDtrodactng  a  geDenl  inquiry  of  thia  nature,  is  almost  invariably 
resorted  to. 

The  interrogatories  are  broken  into  distinct  interrogatories,  according  to  the 
sabjeci-matter  or  the  witnesses  to  be  examined,  but  each  interrogatory  concludes 
with  the  following  words-*^  Z>ec/are  the  truth  of  the  several  matters  in  this 
interrogatory  inquired  frfter^  according  to  the  best  of  your  knowledge^  remem- 
branee^  and  beliefs*  these  words,  however,  are  mere  matter  of  form,  and  are 
not  generally  inserted  in  the  draA,  but  are  supplied  in  the  engrossment. 

It  has  frequently  happened,  that,  in  framing  the  interrogatories,  some  point 
to  which  it  is  important  that  a  witness  should  depose,  has  been  omitted  \  or  else 
it  has  been  found  that  a  witness  is  capable  of  deposing  as  to  some  matter  as  to 
which  it  was  not,  at  the  time,  known  that  any  witness  could  speak,  in  conse- 
quence of  which,  evidence  which  would  be  important  to  the  party  would  be 
omitted,  from  the  circumstance  of  no  question  being  addressed  to  the  witness 
ealeulated  to  elicit  it ;  it  therefore  became  the  practice  to  add  to  each  set  of  inter- 
rogatories, a  general  interrogatory  calling  upon  the  witness  to  slate  whether  he 
knew  or  eouU  set  forth  any  matter  or  thing  which  might  in  anywise  tend  to 
the  benefit  or  advantage  of  the  party  for  whom  he  appeared^  other  than  what 
he  had  been  interrogated  to  ?  And  the  witness,  being  examined  upon  this  in- 
terrogatory, then  stated  whatever  matter  he  had  to  prove  to  which  no  special 
interro^tory  had  been  addressed.  *It  was  conceived,  however,  r-  «..|  -. 
that  this  form  of  interrogatory  was  objectionable,  because  it  called  ^  -^ 

upon  the  witness  to  state,  only  that  which  he  knew  would  be  favourable  to  one 
party;  whereas  he  is  bound,  by  his  oath,  to  state  not  only  what  is  important  to 
the  party  examining  him,  but  the  wh<^  truths  without  favour  to  either  party, 
so  that  the  witness,  by  confining  himself  to  the  terms  of  the  interrogatory,  might, 
by  eonoealing  what  he  knew,  as  far  as  it  wonld  be  prejudicial  to  the  party 
examining  him,  tamper  with  his  conscience.  It  is  submitted,  however,  that  this 
tesalt  was  effectually  obviated  by  the  form  of  the  interrogatory,  which  not  only 
called  npon  the  witness  to  state  whether  he  knew  any  thing  which  might  benefit 
the  parQr  for  whom  he  appeared,  but  required  him,  if  he  did,  *to  set  forth  the 
same,  and  all  the  circumstances  and  particulan  thereof  according  to  the  best  of 
his  knowledge,  remembrance  and  belief;*  it  has  nevertheless  been  considered 
right  that  the  form  of  the  general  interrogatory  should,  be  altered  |  and  by  the 
orders  of  December,  1833,  (i)  it  has  been  directed  *  that  the  last  interrogatory 
DOW  commonly  in  use  be  in  future  altered  and  shall  stand  and  be  in  the  words 
or  to  the  effect  following :  **  Do  you  know  or  can  you  set  forth  any  other  mat- 
ler  or  thing  which  may  be  of  benefit  or  advantage  to  the  parties  at  issue  in  this 
cause  or  either  of  them,  or  that  may  be  material  to  the  subject  of  this  your 
examination,  or  to  the  matters  in  question  in  this  cause/'  If  yea,  set  forth 
the  same,  Ac.' 

It  is  obvious,  however,  that  this  interrogatory,  if  administered  to  a  witness, 
whatever  objections  may  have  existed  as  to  the  old  form,  would,  in  many 
cases,  be  productive  of  much  more  serious  inconvenience,  and,  if  the  terms  of 
it  be  strictly  followed,  tend  to  load  the  depositions  wiih  matter  which  may  be 
wholly  irrelevant  and  useless.  For  if  a  witness  who  is  to  be  examined  under 
this  interrogatory,  to  prove  a  fact,  as  to  which  he  may  not  have  been  particu- 
larly questioned,  is  to  state,  not  only  what  he  knows  as  to  that  fact,  but  the 
whole  of  what  he  may  happen  to  know  affecting  all  the  parties  to  the  cause, 
there  is  no  limit  to  which  his  depositions  may  not  in  some  instances  extend  | 
en  the  other  hand,  if  he  is  to  state  only  what  he  knows  as  to  one  particular 


(I)  Ord.  XZXn. 
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r  *472  1  ^^^^  when  *perhapfi,  he  is  acquainted  with  many  other  facts  as  to 
L  -'  which  his  deposition  is  not  wanted,  he  tampers  with  his  conscience 

much  more  than  he  would  do  under  the  old  form,  when  beings  asked  whelber 
he  JLnows  any  other  matter  or  thing  which  may  benefit  the  particular  party  on 
whose  behalf  he  is  examined,  he  is  called  upon  to  state  what  that  matter  is, 
and  all  the  circumstances  relating  thereto. 

But  although  the  order  directs  where  a  general  interrogatory  of  tlie  nature  of 
that  formerly  used  as  the  last,  is  made  use  of,  the  form  shall  be  that  prescribed, 
it  does  not  compel  a  party  to  use  it.  (u)  So  that  it  is  optional  with  the  drafts- 
man to  insert  a  general  interrogatory  or  not.  Where,  howeirer,  he  does  inaett 
one,  it  must  be  in  the  form  prescribed  by  the  32nd  order,  otherwise  the  depo- 
sition taken  upon  it  may  be  suppressed  upon  motion,  (a?) 

The  interrogatories  being  drawn  and  signed  by  counsel,  must  be  copied  upon 
parchment,  and,  if  intended  for  the  examination  of  witnesses  in  I^ndon.  or 
within  twenty  miles  of  it,  they  must  be  left  with  one  of  the  examiners  of  the 
Court,  which  is  termed  JUing  interrogatorits^  (y)  but  if  any  of  the  witncsaees 
are  to  be  examined  by  commission,  the  plaintiff  should  file,  with  the  examiner, 
sach  interrogatories  only  as  apply  to  witnesses  resident  within  the  jurisdiction 
of  the  examiner's  ofiice.  (2) 

It  is  to  be  observed,  that  the  practice  is,  to  draw  all  the  original  interroga- 
tories exhibited  on  behalf  of  one  party  in  one  set  or  schedule,  leavini[r  the 
■election  of  such  as  are  proper  for  the  particular  witnesses  to  the  solicitor,  (a) 
and  where  some  of  the  witnesses  of  a  party  reside  in  London  and  some  in  libe 
country,  it  is  necessary  to  have  one  set  of  interrogatories  only  drawn  by  coun- 
sel ^  and  the  solicitor,  in  procuring  the  same  to  be  engrossed,  distinguishes  an^ 
copies  those  intended  for  the  examination  of  town  witnesses,  separate  from 
those  intended  for  country  witnesses,  {b) 

If  the  interrogatories  are  to  be  exhibited  in  the  examiner's  office,  and  wit- 
r  *473  1  '^^^^^  ^^  examined  thereou,  either  party  may,  *  without  applica- 
^  -^  tion  to  the  Court  or  order  for  the  purpose,  exhibit  one  or  more 

interrogatories,  or  a  new  set  of  interrogatories  for  the  further  examination  of  the 
same  or  other  witnesses,  (c)  But  when  a  commission  is  taken  out,  the  practice 
is  different.  In  Campbell  v.  Scougall,  [d)  it  appears  to  have  been  represented 
at  the  bar,  that  the  practice  in  country  causes  in  England,  is  to  fe^  the  com- 
missioners from  time  to  time  with  interrogatories  for  the  examination,  as  ihey 
can  be  presented  either  for  original  or  cross-examination,  until  the  commission- 
ers find  that  the  supply  of  witnesses  is  exhausted  ;  and  although  Lord  Eldon 
observes  that  there  was  no  doubt,  that  of  late,  interrogatories  had  been  sent 
down  into  the  country,  from  time  to  time,  as  often  as  pnidence  required  and 
were  returned,  and  that  the  Court  had  acted  upon  examinations  so  taken  and 
returned,  yet  his  liordship  said  the  practice  was  not  so  formerly ;  and  that  he 
had  frequently,  when  at  the  bar,  drawn  interrogatories  guessing  at  what  any 
witness  to  be  examined  to  any  fact  in  issue,  could  possibly  represent,  and  that 
die  interrogatories,  both  for  the  cross-examination  and  for  the  original  examina- 
tion of  the  defendants'  witnesses,  were  prepared  before  the  commission  was 
opened  :  and  notwithstanding  the  representation  made  at  the  bar,  the  practice 
of  the  Court  appears  still  to  be  in  conformity'  with  his  Lordship's  recollection. 
Indeed  it  obviously  must  be  so,  from  the  nature  of  the  oath  which  is  adminis- 
tered to  the  commissioners,  which,  as  we  shall  presently  see,  is  limited  to  the 
examination  of  witnesses  upon  the  interrogatories^*  iVbti^'  {L  e.  at  the  time  of 


(tt)  Gover  ▼.  Lucas,  8  Sim.  300.  («)  Ibid. 

(y)  1  Turn.  &  V.  191.  {z)  IMd.     Hind.  820  n. 

(a)  Ttdt  Beamei's  Ord.  71.  (b)  1  Smitii's  Clu  Pr.  Ed.  1838,  p.  854^ 

(c)  1  amith't  Ch.  Pr.  Ed.  1888,  p.  36i.  {d)  19  Yes.  568. 
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adminiBteiiiig  the  oath,)  ^produced  and  left  wUh  you.*  (e)  It  follows,  there- 
fore, that  if  where  a  comnmsion  is  issued,  additional  interrogatories,  either  for 
examination  in  chief  or  cross- exaoiination,  are  required  to  be.  exhibited  aflter 
the  commission  has  been  opened,  an  order  for  that  purpose  must  be  obtained.  (/) 

It  is  to  be  observed,  however,  that  notwithstanding  a  commission  has  been 
issued,  and  the  parties  have  joined  in  it,  and  *  witnesses  have  been  r-  « .^ .  •  -^ 
examined,  new  interrogatories  may  be  exhibited  into  Court,  (j.  e.  ^  'J 
before  the  examiner,)  for  the  examination  of  new  witnesses  at  any  time  before 
publication ;  {g)  but  if  a  witness  Jias  been  examined  by  commissioners  in  the 
ooontry,  he  cannot  be  examined  again  before  the  examiner,  without  a  special 
oflder.  (A) 

Interrogatories  for  the  cross-examination  of  witnesses,  differ  very  little  in 
form  from  original  interrogatories ;  they  may  be  filed  with  the  examiner  who 
examines  in  chief,  (i)  Formerly  this  could  not  be  done  without  a  special 
Older,  (ik) 


SECTION  IlL 
Of  the  ExanUnalion  of  Wilneases  by  the  Examitur. 

WmtisssBs  in  Chancery  are  examined  either  by  an  examiner  or  by  commis- 
sioners specially  appointed  for  that  purpose  by  commission  under  the  great  seal. 

When  the  witnesses  to  be  examined  are  resident  within  twenty  miles  of 
London,  the  examination  must  be  by  the  examiners  of  the  Court;  and -so  it 
inay  if  they  live  at  a  greater  distance,  and  the  party  thinks  proper  to  bring  them 
up  to  London. 

It  is  to  be  noticed,  that  an  examination  by  the  examiner  is  frequently  termed 
an  examituUion  in  Courts  because,  anciently,  the  examination  was  before  a 
judge  of  the  Court  This  judge  was  generally  the  Master  of  the  Rolls,  who, 
as  tlie  business  of  the  Court  increased,  leA  the  examination  of  witnesses  to  his 
clerks  $  so  that  the  examination  before  the  judge  gradually  fell  into  de-suetude* 
and  the  practice  arose  of  examining  all  witnesses,  within  a  certain  distance 
from  town,  before  the  examiners,  who,  having  been  originally  the  deputies  of 
the  judge,  *the  examination  by  them  still  continued  to  be  treated  r-  ^.^f,  -. 
as  an  examination  in  Court,  (a)  ^  -^ 

The  first  thing  to  be  done  by  thft  pi^r^y  ^nti'n^ing  to  ftxamine  witnessas  J>efore  { 
the  examiner,  is  to  file  Tils  interrogatories,  or  such  of  then)  as  a|iply  loJbA.w.it-  \ 
nesses  to  be  examined}  in  the  manner,  bieibre  pointed  out.  (b)ne  most  then  •' 
procure  the  attendance  of  his  witnesses  at  the  Examiner's  office ;  for  which  • 
parpose  he  ought  to  fix  a  day  with  the  examiner  when  he  will  be  able  to| 
examine  him,  and  to  give  notice  of  such  day  to  the  witness. 

Where  there  is  a  reason  to  suppose  a  witness  will  not  voluntarily  attend  to 
be  examined,  recourse  must  be  had  to  the  compulsory  process  of  a  writ  of  aub* 
poena  ad  tesiificandumy  which  commands  the  witness  to  whom  it  is  directed  to 

(e)  Vide  pott. 

(/}  1  dmitfa,  fid.  1838,  p.  866,  and  vide  Carter  t.  Draper,  3  Sim.  58. 

(e)  Lewis  T.  Owen,  1  Dick.  6;  Beame«*8  Ord.  96,  8.  C;  Hind.  338. 

(Z)  Hind.  833.  (i)  Oid.  1883,  XXYI. 

(*)  Tomer  ▼.  Borleigfa,  17  Yes.  854.  (a)  Hind.  814. 

\b)  Suproy  p.  472. 


appear  before  the  examiner  to  teadfy  on  behalf  of  the  party  reqairiog  hii 
mony.  (c) 

By  the  orders  of  the  21iit  D^oember^,  1833,  this  writ  is  to  be  obtained  in  the 
same  manner  as  a  subpcma  ad  respondendum;  {d)  and  the  form  of  it,  as  pre- 
scribed by  the  same  order,  is  as  follows  :— 

•  Victoria^  ^c 

To  ChreeUng. 

We  command  you,  {and  every  of  you,)  thai,  laying  all  other  maitero  ande, 
and  notunthitanding  any  excuse,  you  personally  be  and  appear  btfore  Bit. 

,  one  of  the  Examiners  of  witnesses  in  our  High  Court  of 
Chancery,  at  his  office  in  Rolls*  Yard,  Chancery  Lane^  London,  at  such  times 
as  the  bearer  hereof  shall,  by  notice  in  writing,  appoint^  to  testify  the  irtOh, 
according  to  your  knowledge,  in  a  certain  cause  depending  in  our  said  Court 
of  Chancery^  wherein  [and  others  or  another]  are  plaintifi, 

and  [and  others  or  another]  are  defendants  on  the  pari  of  the 

;  and  hereof  fail  not,  at  your  peril.     Witness,  4^c' 

In  case  the  witness  is  required  to  bnng  with  him  ahy  written  docuiteent  in  hn 

r  *47A  1  P^'^^^i^^"'  ^'^^  ^®  ^^^  ^^^^  ^  ^  ^subpoena  duces  tecum,  whieh 
^  -I  IS  in  the  same  form  as  the  ordinary  subpoena,  except  that,  before 

the  words,  *and  hereof  fail  not  at  your  peril,'  the  words  ^and  thai  you  lAat 
and  there  bring  with  you  and  produce*  [the  docaments  required j  are  in- 
serted, (e) 

Every  subpoena,  other  than  a  subpoena  duces  tecum,  must  contain  Ihrae 
names,  where  necessary  or  required ;  (/)  and  no  more  thui  three  persons  eaa 
be  included  in  one  subpcena  duces  tecum  ;  but  the  party  suing  out  the  same  is 
at  liberty  to  sue  a  subpoena  for  each  person,  if  it  shall  be  deemed  neoessaiy  or 
desirable  to  do  so.  (g)  It  is  to  be  observed,  that  in  a  case  of  a  sobpeeiia  of 
this  nature,  husband  and  wife  are  considered  as  two  distinct  persons,  and  that 
her  christian  and  surname  must  be  inserted  accordingly.  (A) 

The  name  or  firm,  and  the  place  of  business  or  residence,  of  the  solicitor  or 
solicitors  issuing  the  subpoena,  must  be  indorsed  thereon,  and  where  sucli  soli- 
citors are  agents  only,  then  the  name  or  firm,  and  place  of  business  or  resit' 
of  the  principal  solicitor  or  solicitors  must  be  added  to  the  indonement.  (£) 

The  costs  of  an  ordinary  subpcena  ad  testificandum  and  prsBcipe  are  th^ 
as  those  of  a  sttbpcena  ad  respondendum  and  prseeipe.  (k)    Where  it  is  a 
poena  duces  tecum,  the  sum  of  I2s.  6i.  is  to  be  allowed  in  costs  for 
such  subpoena,  including  the  prstdpe,  attendance,  and  sum  paid  for  sealii^  tlie 
tame.  (/) 

The  time  for  serving  every  subpoena  is  Kmited  to  the  last  day  of  the  tecni 
next  following  the  term  or  vacation  in  which  it  was  sued  out ;  and  in  the  interval 
between  the  suing  out  and  service,  the  party  suing  out  the  same  is  at  Itber^  to 
correct  any  errors  in  the  names  of  parties  or  witnesses,  and  to  have  the  wrrit 
lesealed,  upon  payment  to  the  clerk  at  the  subpoena  office  of  a  fee  of  one  shil- 
ling, and  at  the  same  time  leaving  a  corrected  prseeipe  of  such  subpoena,  maorked 
*  Altered  and  resealed,'  and  signed  with  the  name  and  address  of  the  solieiior 
or  solicitore  suing  out  the  same,  (m) 

r    *477    1     *^^®  service  of  this  subpoena  must  in  all  cases,  be  personal,  (n) 
^  -^  and  is  effected  by  delivering  a  copy  of  the  writ  and  of  the  indone- 


{c)  Hind  336. 

(a)  Vide  ante^  vol.  1,  Mct  4,  pp.  560,  563. 

(e)  Ord.  8l8t  Dec  1833,  Appx.  (/)  Ord.  1833,  Ord.  V. 

0?)  Ibid.  Old.  YI.  (h)  Hind.  337. 

(0  Ord.  1833,  III.  Ik)  Ante,  v.  1.  p.  658. 

(0  Ord.  1833,  YI.  (m)  Ord.  1833,  YII. 

(n)  Hind.  837. 
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nent  Ihenon  to  the  witnets,  and  8hewin|^  him  the  original  writ  (o)  At  the 
same  time  that  he  is  aenred  with  the  writ,  the  witness  should  be  served  with 
a  notice  in  writing,  specifying  the  time  when  he  is  to  attend  the  examiner  in 
porsoance  of  it. 

The  time  fixed  by  this  notice  should  be  a  reasonable  one)  and  it  is  to  be 
observed,  that  no  witness  is  bound  to  attend,  unless  his  reasonable  expenses  aie 
paid  or  tendered  to  him,  except  he  reside  within  the  bills  of  mortality,  and  is 
sammoned  to  give  evidence  within  the  same  ;  nor,  if  he  appears,  is  he  bound 
to  give  evidence  until  such  chaiges  are  actually  paid  him.  {p) 

ft  is  said,  that,  if  the  witness  whose  attenoance  is  required  be  a  married 
voman,  it  will  be  necessary  to  serve  the  subpcena  upon  her  personally,  and  that 
the  tender  of  the  expenses  should  be  made  to  her,  and  not  to  her  husband,  {q) 

If  a  witness,  upon  being  served  with  a  aubpmna  and  notice  in  the  manner 
before  stated,  neglect  or  refuse  to  attend  to  be  examined,  a  certificate  of  the 
mterrogaionea  Mmng  been  JlUd^  and  that  the  untneaa  hae  not  attended  to  be 
sworn  to  them^  must  be  obtamed  from  the  examiner,  and  an  affidavit  must  be 
made  and  filed  at  the  Affidavit  office  of  the  personal  service  of  the  subpmna, 
mad  of  the  notice  in  writing  delivered  at  the  same  time.  An  application  is  next 
to  be  made,  by  motion  of  course,  in  Court,  that  the  witnees  do^  at  hie  own 
expenaej  attend^  and  be  ewom  and  examined^  m  four  daye^  or  thai  he  mm 
stand  commuted  to  the  Fleet  prieon;  and  the  Court,  upon  hearing  the  certid- 
cate  and  affidavit  read,  will  maiie  an  order  upon  the  witness  that  he  attend  the 
examiner  and  be  examined  to  the  interrogatories  filed,  in  four  days  after  personal 
serriee  of  the  order,  or,  in  default,  that  he  stand  committed  to  the  Fleet  prison,  (r) 

Tliis  order  being  drawn  up,  passed,  and  entered,  a  copy  of  it  must  be  served 
upon  the  witness /»erJomi%,  the  original  *order  being  shewn  him  ^  «^^  -■ 
at  the  same  time.     And  if  the  witness  obstinately  persists  in  his  ^  -^ 

uegleet  or  refusal  to  attend,  an  affidavit  of  the  service  of  the  order  must  be  made 
and  filed,  and  another  certificate  obtained  from  the  examiner  that  Ihe  witneee 
has  not  attended  to  be  sworn  to  the  interrogatories ;  the  Court,  then,  upon  a 
farther  application,  by  motion  of  course,  will  make  an  order  for  the  commil- 
BMDt  of  the  witness  to  the  Fleet  prison,  the  affidavit  of  personal  service  of 
tlie  former  order,  and  the  certificate  from  the  examiner  being  read  in  Court  at 
the  time  of  the  motioo.  This  order  being  drawn  up,  passed,  and  entered,  must 
be  delivered  to  the  tipstaff*  attending  the  Court,  who  will  thereupon  procure  a 
wanrant  from  the  Ijord  Chancellor's  Secretary,  and,  being  instructed  as  to  the 
penon  and  residence  of  the  witness,  will  apprehend  and  convey  him  to  the 
warden  of  the  Fleet  prison,  where  he  must  remain  in  custody,  not  only  until  he 
baa  been  examined  upon  the  interrogatories,  but  also  until  payment  of  costs  to 
the  party  requiring  his  testim<my,  to  be  taxed  by  a  Master,  and  likewise  the 
tipstafi^'s  and  war&n's  fees  foi  tdung  and  detaining  him.  («) 

A  witness  thus  dealt  with,  after  he  has  been  examined,  and  tendered  or  paid 
the  costs,  will,  upon  motion  or  petition,  and  production  of  the  examiner's  eer- 
tifieate  of  his  examination  being  complete,  be  dischaiged  by  the  Court,  or  by 
the  Lord  Chancellor,  or  Master  of  the  Rolls,  or  Vice  Chancellor,  if  the  Court 
be  not  aitting,  or  he  may  be  discharged  by  the  party  at  whose  instance  he  was 
eommitted,  if  the  warden  of  the  Fleet  can  be  prevailed  upon  to  take  such  dis- 
ebaige.  (/) 

The  method  is,  mutatis  mutandis^  the  same  when  a  witness  is  sworn  to  the 
iotenogatories,  and  afterwards  refuses  or  nOjflects  to  attend  the  examination  opon 


(o)  Old.  188%  IV.  (p)  Hind.  838.    Vidb  PbU.  dt  Aokm,  784. 

la)  PhU.  A  Amoi,  783.  (r)  Hitid.  839. 

(«)  Hiad.  eS9.  (0  Ibid.  880. 
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them ;  (ti)  or  where,  having  attended,  in  obedience  to  the  subpoena,  he  refnaes 
lo  be  sworn,  (x) 

Where  a  witness,  attending  upon  a  stibpcma  duces  tertan^  refused  to  produce 
the  document  mentioned  in  the  writ  when  required,  he  was  ordered,  upon  spe- 
cial motion,  to  attend  again  and  produce  it,  and  to  pay  the  plaintiff  all  the  costs 
occasioned  by  his  refusat.  (y) 

r  *47Q  1  ^Formerly,  the  examiner  had  no  power  to  administer  an  oath ; 
I-  ^  and,  therefore,  when  a  witness  attended  to  be  examined,  a  cleii 

from  the  Examiner's  office  accompanied  him  to  the  public  office  to  be  sworn  to 
the  interrogatories  before  the  sitting  Master  there.  But  this  has  now  become 
unnecessary,  as,  by  stat.  3  &  4  W.  4,  c  94,  s.  27,  the  examiners  of  the  High 
Court  of  Chancery  are  authorized  and  empowered  to  administer  the  usual  and 
accustomed  oaths,  and  to  take  the  usual  affirmations  of  the  witnesses  examined 
before  them. 

If  the  witness  be  in  the  Fleet,  or  any  other  prison  within  twenty  miles  of  the 
metropolis,  his  situation  must  be  represented  to  the  examiner,  who  will  fix  a 
day  for  attending  at  the  prison  to  swear  and  examine  the  witness ;  and  a  notice 
in  writing,  specufying  the  title  of  the  cause,  the  name  and  place  of  confinement 
of  the  witness,  and  die  party's  intention  of  examining  the  witness  on  the  day 
fixed,  must  then  be  served  on  the  adverse  clerk  in  Court  by  leaving  a  copy  of 
such  rfotice  with  the  clerk  in  Court  personally,  or  with  his  agent  at  his  seat  in 
the  Six  Clerk's  office,  two  days  previously  to  the  examination  of  the  witness, 
in  order  to  give  the  adverse  party  an  opportunity  of  cross-examining  such  wit- 
ness, if  he  is  so  advised.  The  examiner,  (with  whom  the  interrogatories  ibr 
the  examination  of  such  witness  should  have  been  previously  lefl,^  will  then 
proceed  to  the  prison,  taking  the  interrogatories  with  him,  and,  the  witness  being 
sworn  thereto  in  the  common  form,  the  examination  is  taken  in  the  usual  man- 
ner, and  the  depositions  and  interrogatories  are  returned  by  the  examiner  to  the 
office,  to  be  kept,  as  in  ordinary  cases,  until  publication  pass  in  the  cause,  (jr) 

In  like  manner,  if  a  witness,  residing  within  twenty  miles  of  London,  be 
incapable,  by  reason  of  sickness,  of  attending  at  the  Examiner's  office  to  be 
examined,  and  it  is  not  thought  necessary  to  sue  out  a  commission  to  take  his 
examination,  the  examiner  may  go  to  the  place  of  the  witness's  residence  and 
r  *480  1  'administer  the  oath  and  take  the  deposition  of  the  witness,  (a) 
^  -^  notice  of  the  name  and  place  of  abode  of  the  witness,  and  of  uie 

day  and  place  where  the  witness  is  intended  to  be  examined,  and  on  whose 
behalf,  having  been  served  upon  the  adverse  clerk  in  Court,  in  the  manner  before 
pointed  out,  two  days  previous  to  the  day  fixed  for  the  examioation  of  the  wit- 
ness, in  order  to  give  the  other  side  an  opportunity  for  cross-examining  him.  (A) 

The  form  of  the  oath  administered  to  witnesses  in  Chancery  is  as  follows : 

*  You  shaU  true  answer  make  to  all  such  queUions  as  shall  be  asked  ofyoa 
en  these  interrogatories^  unthout  favour  or  affection  to  either  party ^  and 
therein  you  shall  speak  the  truths  the  whole  truth,  and  nothing  but  the  trtith: 
So  help  you  God.' 

In  ordinary  cases,  where  the  witness  is  a  Christian,  the  oath  is  administered 
upon  the  Holy  Evangelists ;  where  the  witness  is  a  Quaker  or  Moravian,  or 
comes  within  any  other  denomination  of  dissenters  who  are  allowed  to  give 

(u)  Ibid.  (x)  Heimegal  v.  Evanoe,  18  Vea.  201. 

(y)  BradBhftw  ▼.  Bradshaw,  1  R.  &  M.  258. 

(r)  Before  the  atat.  8  &  4  W.  4,  c.  94,  it  waa  neceasary  that  the  MaaCer  ahoald  go  to  Ihi 
priaon,  aa  well  aa  the  examiner,  for  the  purpoee  of  adminiatering  the  oath.    Hind.  330. 

(a)  An  on]er  for  thia  purpose  aeema  to  be  necesaary.  Vtde  Anon.  4  Mad.  463.  Sei 
qware,  if  the  examiner  ia  witling  to  go  without  an  order  1 

(6)  Hind.  331. 
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evidence  upon  their  solemn  affirmation,  instead  of  upon  oath,  an  affirmation  is 
substituted  for  the  oath. 

Persons  not  professins  the  Christian  religion  may  be  sworn  according  to  the 
peculiar  ceremonies  of  their  own  religion,  (c)  It  is  presumed,  however,  that  a 
previous  order  will  be  necessary  to  warrant  a  departure  from  the  ordinary  prac- 
tice. 

It  is  to  be  noticed,  that  a*  peer,  although  privileged  to  put  in  his  answer  upon 
his  attestation  of  honour,  must,  when  called  upon  to  give  evidence  as  a  witness, 
do  so  upon  oath ;  and  this  rule  applies  as  well  to  affidavits  and  examinations 
before  the  Master,  as  to  depositions  before  the  examiner  or  commissioners,  (d) 

Adet  the  witness  has  been  sworn  to  the  interrogatories,  a  jurats  stating  the 
producing  and  swearing  of  the  witness  to  the  'interrogatories,  with  p  ^.o|  n 
his  name  and  the  day  and  year  when  sworn,  is  inscribed  upon  the  ^  -^ 

Interrogatories,  and  signed  by  the  examiner,  {e)  If,  after  the  witness  has  been 
sworn,  any  alteration  is  made  in  the  title  or  any  other  part  of  the  interrogatories, 
they  must  be  re-sworn,  but  not  re-produced.  {/) 

When  new  interrogatories  are  added,  the  witness  must  be  sworn  to  them  in 
the  same  form. 

Under  the  old  practice  of  the  Court,  it  was  necessary,  when  a  witness  at- 
tended at  the  Examiner's  office  to  be  examined,  to  produce  him  in  person,  and 
shew  him  at  the  seat  of  the  adverse  clerk  in  Court,  and  at  the  same  time  to 
leave  at  such  seat  a  note  in  writing  of  his  name  and  place  of  abode ;  (g)  but,  by 
the  16th  of  Lord  Lyndhurst's  Orders,  it  is  directed,  ^that  no  witness  to  be 
eiauined  before  either  of  the  examiners  for  any  party  in  a  cause,  be  in  futufe 
produced  at  the  seat  of  the  clerk  in  Court  for  the  opposite  party ;  but  that  a 
notice  in  writing  of  the  name  and  description  of  the  witness  be  served  there  as 
heretofore.'  This  notice  is  given  in  pursuance  of  I^ord  Clarendon's  Orders, (A) 
which  direct,  that  *the  examiner  is  to  take  care  and  be  well  satisfied  that  such 
notice  is  given,  and  then  shall  add  to  the  tide  of  the  witness's  examination,  the 
time  of  such  notice  being  given,  and  the  name  of  the  person  to  whom  it  is 
given,  and  by  whom ;  that,  at  the  hearing  of  the  cause,  the  suitor  be  not  delayed 
upon  pretence  of  want  of  notice.' 

We  have  seen  before,  {%)  that  where  a  party  to  the  cause  is  to  be  examined 
as  a  witness,  the  order  for  nis  examination  must  be  produced  to  the  examiner ; 
the  same  notice  of  his  being  under  examination  which  is  required  to  be  given  in 
the  case  of  other  witnesses,  must  also  be  given  at  the  seat  of  the  Six  Clerk  of 
the  adverse  party,  (k) 

Before  the  wiuiesses  are  examined,  the  examiner  ought  to  be,  and  generally 
is,  furnished  with  instructions  as  to  which  of  *the  interrogatories  r-  « .go  n 
each  witness  is  to  be  examined  upon.     The  solicitor  also  supplies  ^  ^ 

a  minute  of  the  evidence  he  expects  his  witness  to  give ;  but  of  such  minute 
no  use  can  be  made  in  the  examination.  (/) 

(e)  Vide  ante,  p.  370,  and  Phil.  &  Amos,  10. 

(a)  Meen  ▼.  Lord  Stourton,  1  P.  Wmt.  146.  It  is  not  stated  in  any  of  the  books  of 
practice  what  the  process  is  to  compel  the  attendance  of  a  peer  or  other  person  haring  the 
priwilege  of  parliament  as  a  witness ;  Imt  it  is  presumed  that  it  mast  te  by  sequestration^'  in 
the  same  way  that  his  appearance  as  a  party  is  enforced. 

(e)  Hind.  asS. 

(/}  Vide  Mr.  PlcuDer's  return  of  the  duties  of  examiners  to  the  Ghanceiy  commissioD» 
Chan.  Rep.  Appz.  B.,  No.  32,  p.  543. 

(g)  Ibid.  (A)  Beamed's  Ord.  186. 

(i)  Ante,  p.  460. 

(/r)  As  to  the  form  of  this  notice,  vide  MuUany  ▼.  Dillon,  1  Ball  dc  B.  413.  Videe^am 
Etfia  V.  Deane,  3  Moll.  48-67. 

(/)  Mr.  PlamBr't  slalement,  M  tupra. 
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After  the  examinatioa  is  begun,  the  ezaminer  oan^t  not  to  confer  with  either 
party  touching  the  examination,  or  take  new  instructions  respectinff  the  8anie.(m) 

With  respect  to  the  method  of  examining  a  witness,  Lord  Ckrendon's  Or- 
ders, which  have  been  before  referred  to,  direct,  that  *  the  examiner  is  to  ezamiDe 
the  deponent  to  the  interrogatories  directed  seriatim,  and  not  to  permit  him  to 
read  over,  or  hear  read,  any  other  interrogatories,  until  that  in  hand  be  fnllj 
finished ;  much  less  is  he  to  suffer  the  deponent  to  -have  the  interrogatories,  and 
pen  his  own  depositions,  or  depart,  after  he  hath  heard  an  interrogatory  read 
over,  until  he  hath  perfected  his  examination  thereto.  And  if  any  witness  shaB 
refuse  so  to  conform  himself,  the  examiner  is  thereof  to  give  notice  to  the  eieik 
of  the  other  side,  and  to  proceed  no  further  in  his  examination  without  the  con- 
sent of  the  said  clerk  or  order  made  in  Court  to  warrant  his  so  doing.*  (n)  The 
same  orders  afterwards  direct,  that  ^the  examiners,  in  whom  the  Court  leposeih 
great  confidence,  are  themselves  in  person  to  be  diligent  in  the  examination  of 
witnesses,  and  not  to  intrust  the  same  to  mean  and  inferior  clerks,  and  are  to 
take  care  and  hold  the  witness  to  the  point  interrogated,  and  not  to  run  info 
extravagancies  and  not  pertinent  to  the  question.*  (o)  ^Moreover,  they  are  not 
to  use  any  idle  repetitions  or  needless  circumstances,  nor  to  set  down  any 
answer  to  a  question  to  which  the  examinant  cannot  depose  other  than  thus,  *fs 
iuch  an  interrogatory  this  examinant  cannot  depose  y  and  in  case  such  imper- 
tinencies  be  observed  by  the  Court,  the  examiner  is  to  recompense  the  chaige 
thereof  to  the  party  grieved,  as  the  Court  shall  direct'  (p) 

The  examiner  is  not  strictly  bound  to  the  letter  of  the  interrogatories,  bat 
r  *483  1  ®"^^  ^  explain  every  matter  or  tiling  *which  ariseth  neoesearily 
1-  -J  thereupon ;  Iq)  and  forasmuch  as  the  witness,  by  his  oath,  which  is 

so  sacred,  caiieth  Almignty  God,  (who  is  truth  itself,  and  cannot  be  deceived, 
and  hath  knowiedffe  of  tlie  secrets  of  the  heart)  to  witness  that  which  he  shaO 
depose,  it  is  the  duty  of  the  examiner  gravely,  temperately,  and  leisurely  to 
take  the  depositions  of  witnesses,  without  any  menace,  disturbance,  or  inter- 
ruption of  them  in  hindrance  of  the  truth,  (r) 

The  examiner,  having  read  an  interroj^torv  to  the  witness,  takes  down  the 
answer  in  writing  upon  paper,  concluding  the  answer  to  each  interragatoiy 
before  the  following  one  is  put 

A  witness  may  be  permitted  to  use  such  short  notes  as  he  brings  with  him 
to  refresh  his  memory,  but  not  the  substance  of  his  depositions ;  nor  may  lie 
transcribe  such  notes  verbatim,  {s^  The  rule  at  law  is,  in  this  respeiu  the 
same ;  and  in  an  anonymous  case  in  Mr.  Ambler*s  reports,(/)  Lord  Hardwicke 
said,  *^hat,  at  law,  a  witness  is  allowed  to  refresh  his  memory  by  notes  as  to 
dates  and  names,  because  there  is  nothing  to  guide  the  memory  as  to  then; 
but  he  never  knew  a  Court  of  Law  admit  the  whole  evidence  to  be  given  from 
writing.  There  is  no  certain  rule  how  far  evidence  may  be  given  from  notes ; 
some  judges  bad  thought,  and  he  was  (he  said^  inclined  the  same  way,  that  the 
witness  might  speak  from  notes  which  were  taken  at  the  time  of  the  transaction 
in  question,  but  not  if  they  were  wrote  afterwards,  "(u) 

In  that  case,  a  motion  was  made  to  suppress  a  deposition  taken  before  com- 
missioners, because  the  attorney  for  the  plaintiff  had  written  down  the  whole  in 
the  exact  form  of  the  deposition  before  it  was  taken ;  and  though  it  appeared 
that  the  witness  had  told  him  the  facts  and  circumstances  mentioned  in  it,  yet 
his  Lordship  said  it  would  be  of  dangerous  tendency  to  permit  it  to  be  read ; 

(m)  Hind.  395;  4  lut  378.  ^                 (a)  Beames*!  Old.  187. 

(o)  Ibid.  188.  (p)  Iliid.  190. 

iq)  Hind.  825;  4  Inst  S78.  Vtde  etiam  Peacock*!  caw,  9  Rep.  70. 

(r)  Hind.  335;  4  IiiiL  878.  (•)  Gun.  Gene.  S60. 

(/}  Anon  Amb.  25S.  (u)  Vide  PhU.  Sc  Amim,  891. 
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for,  in  depositions,  it  is  nataral  to  state  the  evidence  as  given  by  the  witness, 
hot  that,  in  the  case  in  question,  *the  attorney  had  methodized  and  p  ^aoa  -\ 
worded  it ;  and  that  it  was,  therefore,  no  more  than  an  affidavit,  (x)  ^  -^ 

In  Older  to  secure  the  statement  of  the  evidence  upon  the  depositions  in  the 
veiy  words  of  the  witness,  the  stat  3  &  4  W.  4.  c  94,  s.  27,  has  enacted, 
that  aH  depositions  of  witnesses  examined  in  the  High  Court  of  Chancery  are 
to  be  taken  in  the  first  person ;  formeriy  the  practice  was  to  take  them  in  the 
third  person,  (y) 

If  a  witness  to  be  examined  does  not  understand  English,  an  order  should  be 
obtained  to  appoint  an  interpreter  to  interpret  the  interrogatories  and  depositions. 
The  person  so  appointed  must  be  sworn  to  interpret  truly,  and  the  depositions 
of  the  witness  are  to  be  taken  down  by  the  examiner,  from  the  interpretation,  in 
English.  (2r)  It  was  Lord  Nottingham  who  established  the  rule  that  **no  alien 
should  be  examined  as  a  witness  without  a  motion  first  made  in  Court  to  swear 
an  interpreter,  that  the  other  side  might  know  him,  and  take  exceptions  to  the 
interpreter,  "(a) 

When  all  the  interrogatories,  upon  which  the  examiner  has  been  instructed 
to  examine  the  withess,  have  been  gone  through,  the  examiner  carefully  reads 
over  the  whole  deposition  to  the  witness,  who,  if  he  be  satisfied  with  it,  signs 
each  sheet  of  it  in  the  presence  of  the  examiner.  If  the  witness  wishes  to  vary 
his  testimony,  or  to  make  any  alteration  in  or  addition  to,  it,  he  must  do  so 
before  signing  the  deposition ;  for,  by  an  order  of  the  Court,  when  witnesses 
are  examined  in  Court,  they  are  to  perfect  and  subscribe  their  deposition  to  such 
interrogatories  as  they  have  answered,  before  they  depart  from  the  examiner  or 
his  deputy  $  and  they  are  not  to  be  permitted  to  make  any  alteration  thereof  at 
any  time  thereafter  without  leave  of  the  Court,  unless  it  be  in  some  circum- 
stance of  time  or  the  like,  or  for  making  perfect  of  a  sum  upon  view  p  ^i^.  -i 
*of  any  deed,  book,  or  writing,  which  the  witness  shall  shew  to  ^  ^ 

Ae  examiner  before  he  permit  such  alteration.  (6) 

It  is  to  be  noticed,  that  the  signature  of  a  witness  to  his  examination  is  abso- 
lolely  necessary,  and  that  if  a  witness  should  die  after  his  examination  is  com- 
pleted, bat  before  it  is  signed,  the  depositions  cannot  be  made  use  of.  (c)  It 
seems,  however,  that  if  a  witness,  having  signed  his  examination  in  chief,  dies 
before  he  is  cross-examined,  his  depositions  may  be  read  as  evidence ;  the  Court, 
however,  bearing  in  mind  the  fact  that  the  cross-examination  has  not  taken  effect, 
especially  if  it  should  appear  that  the  party  had  lost  any  material  fact  which  was 
within  the  knowledge  of  the  witness,  and  could  not  have  been  proved  by  other 
means,  {d) 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  cannot  be  read,  (e) 


By  the  26th  of  Lord  Lyndhurst's  Orders,  (/)  the  examiner  who  takes  the 
examination  in  chief  is  at  liberty  to  take  his  cross-examination  also  j  before  that 

(t)  Vide  Phil.  4c  Amos,  891.     Vide  etiam  Shaw  v.  Lindwy,  15  Yes.  880;  Feny  v; 

,  died  ib.  382  ;  PhU.  4&  AmcM,  896. 
(jf)  It  has  been  decided  that  Uus  act  doea  not  apply  to  depoaillona  taken  bj  oomndanon- 

Dryden  ▼.  Frost,  Michaelmas,  1835,  cited  1  Smith's  Gh.  Pr.  368. 
(z)  Smith  T.  Kirkpatrick,  1  Dick.  103.     Vide  etiam  Lord  Belmore  v.  Anderson,  2  Cox, 
288,  and  4  Bro.  C.  C.  90,  8.  C. 
(a)  2  Swanst.  261.  (n.)  (h)  Beames's  Old.  74. 

(c)  CopebBd  V.  Stanlon,  1  P.  Was.  414. 
(tf)  O'CaUagfaan  v.  Murphy,  2  Sch.  dk  Lef.  1 58. 
(e)  Pnc.  Reg.  (/)  Oxd.  1828. 

Vol.  IV.— Y 
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lime,  the  eroM-ezaminatioD  of  a  witnesa  was  taken  before  a  different  examiiMT 
'  from  the  one  who  examined  him  in  chief;  a  practice  which  appears  to  hafe 
been  sanctioned  by  the  statute  60  G,  8,  c  8«  by  which  it  was  directed,  that 
the  witnesses  on  different  sides  of  the  same  cause  should,  (if  the  same  was  prac- 
ticable,) be  examined  by  different  examiners,  {g) 

We  have  seen  before,  that,  preTiousl^  to  the  examination  of  a  witness,  a 
notice  in  writing  of  the  name  and  description  of  the  witness  is  to  be  served  upon 
the  adverse  clerk  in  Court.  The  object  of  this  notice  is,  that  in  case  the  ad- 
vene party  shall  have  occasion  to  cross-examine  the  witness,  he  may  have  aa 
importunity  of  doing  so;  and  accordingly,  upon  receiving  the  notice,  the  cleric 
r  *4M  1  ^  Court  sends  it  to  his  client,  who,  if  it  *he  necessary  to  eroes- 
I-  -'  examine  the  witness,  causes  cross-interrogatories  to  be  prepared  aad 

filed  for  that  purpose.  These  cross-interrogatories  ought  to  be  filed  before  d» 
examination  in  chief  is  completed ;  and  if  they  are  so  filed,  the  party  prododv 
the  witness  i^  obliged  to  procure  him  to  stay  or  return  to  be  examined.  (A)  It 
a  witness  refuses  to  be  cross-examined,  it  is  a  cause  of  exception  to  his  testi- 
mony, and  the  Coort,  on  motion,  will  suppress  his  deposition,  (t) 

Where  the  interrogatories  for  cross-examining  a  witness  are  not  filed,  or  the 
witness  is  not  required  to  be  cross-examined  whilst  he  is  under  original  exami- 
nation, but  is  allowed  to  depart  about  his  business,  the  party  who  intends  to 
cross-examine  that  witness  must  procure  his  examination  in  the  best  manner  he 
can  I  the  adverse  party  is  not  bound  to  produce  him  again;  but  as  it  is  Qsoal 
afler  the  witness  is  sworn,  if  he  be  resident  in  London,  for  the  examiner  to 
appoint  some  other  day  for  him  to  attend  to  be  examined,  {k)  the  party  intoid- 
ing  to  cross-examine  has  generally  sufficient  opportunity  to  prepare  and  file  hit 
interrogatories.  In  the  mean  time,  however,  to  prevent  the  examination  h&ag 
taken  without  the  cross-examination,  a  note  in  writing  may  be  stuck  up  in  the 
examiner's  office,  that  if  such  a  person  come  to  be  examined  in  tuch  a  coMise^ 
let  him  be  cross-examined ;  or  the  examiner  may  be  instructed  to  take  care  thai 
the  witness  be  cross-examined  whilst  he  is  under  examination,  which  seems  the 
better  method.  (/) 

If  a  witness  refuses  to  attend  to  be  cross-examined,  an  application  may  be 
made  to  the  Court,  (it  is  presumed  in  the  manner  already  pointed  out  in  the 
case  of  a  witness  refusing  to  be  examined  in  chieC  {fn\^  which  Will  oomp^  the 
witness  to  do  what  the  party  has  a  right  to  require  of  him.  (n) 

Some  doubt  appears  to  exist  whether  a  subposna  will  lie  to  compel  a  wicnesa 
to  attend  for  the  purpose  of  being  cross-examined. 

r    *487    1      *lt  is  to  be  noticed,  that  there  is  a  difference  in  the  piacties 
L  -^  between  cases  in  which  a  witness  is  resident  in  London  and  thoas 

in  which  he  is  resident  in  the  country  and  is  brought  up  to  be  examined  ia 
town.  When  the  witness  resides  in  London,  the  swearing  him  on  one  day 
and  fixing  another  day  for  his  examination,  can  be  productive  of  little,  if  any, 
inconvenience.  The  case,  however,  is  diffferent  when  the  witness  comes  op 
from  the  country ;  there  the  bringing  him  up  to  town,  for  the  purpose  of  heug 
sworn,  and  then  detaining  him  till  a  future  day  for  his  examination,  may  be  prs- 
ductive  both  of  inconvenience  and  expense.  The  practice,  therefore,  ia,  for  a  '' 
ness  coming  from  the  country  to  be  examined  on  the  same  day  that  he  ia  s« 
In  order,  however,  to'  secure  to  the  other  party  an  opportunity  for  eross-exami 
ing  him,  the  parQr  producing  a  witness  from  the  country  is  boimd  to  keep  h 


(g)  Tomer  v«  Bnrieigfa,  17  Yen.  854.  (A)  Hind.  838. 

ff)  Ibw  84S,  (nO 

(Ae)  lb.  8S8.    The  depoatioiigy  however,  alwi^  beer  dale  tlie  day  of  ffie  swsarii^ 

(I)  Ibid.  (la)  Ante,  p. 

(n)  Coorteiuiy  v.  H<mIuiii»  8  Roi.  868. 
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in  town  for  forty-eight  hoara  from  the  time  of  giving  the  notice  to  the  adverse  ' 
derk  in  Coart;  and  if,  during  that  time,  interrogatories  are  filed  for  croas-ex* 
amining  him,  and  he  is  sworn  to  give  evidence  on  the  cross-interrogatories,  the ' 
party  who  has  brought  the  witness  to  town  is  bound  to  keep  him  in  town,  at 
nis  own  expense,  till  the  cross-examination  is  finished ;  and  if  he  allows  the 
witness  to  leave  town  before  the  forty -eight  hours  are  expired,  or  before  the 
cross-examination  is  finished,  he  is  bound  to  bring  him  up  again  to  be  cross* 
examined  at  his  own  expense,  (o) 

It  is  to  be  observed,  that  the  forty-eight  hours  are  to  commence  from  the  time 
of  the  notice,  and  not  from  the  time  when  the  examination  in  chief  is  com* 
pleted;  (p)  and  that,  if  the  witness  departs  before  the  expiration  of  the  forty- 
eight  hours,  or,  if  his  cross-examination  be  commenced,  before  the  same  is 
eompletedi,  an  order  will  be  made,  upon  application  to  the  Court,  by  motiouy 
that  the  party  calling  him  do,  at  his  own  expense,  produce  him  before  the 
examiner,  within  a  limited  time  after  service  of  the  order,  to  be  cross-examined* 
or  that,  in  default,  his  evidence  given  in  chief  will  be  suppressed.  (9) 

A  similar  order  will  also  be  made  where  the  witness  secrets  himself,  (r)  but 
die  mere  circomstance  tliat  a  witness  refuses  to  ^attend  to  be  cross-  r-  ^.^  <• 
examined,  will  not  be  a  sufficient  ground  for  making  such  an  order  $  ^  -^ 

die  party  intending  to  cross-examine  should,  upon  such  refusal,  apply  to  the 
Court,  which,  as  we  have  seen,  will  compel  the  witness  to  do  what  such  party 
has  a  right  to  require  of  him.  >(«) 

If  a  party  examining  a  witness  does  not  allow  a  sufficient  time  for  cross-ex- 
amination before  the  time  for  passing  publication  expires,  and  cross-interroga- 
lofies  are  leA«  such  party  must  either  enlaige  publication  or  the  deposition  will, 
be  suppressed  (/) 

k  witness  who  is  cross-examined  must  be  sworn  to  the  cross-interrogatories 
as  well  as  to  the  original  interrogatories. 


Where  the  examiner  has  been  served  with  a  copy  of  a  rule  to  pass  publica- 
tion he  cannot^  after  the  day  fixed  by  such  role  for  passing  publication,  examine 
any  more  witnesses  even  though  the  witnesses  have  been  already  sworn,  {u) 
mlees  he  is  served  with  an  order  to  enlarge  publication  ;  in  which  case  either 
parly  may  examine  their  witnesses  as  long  as  the  publication  continues  enlarg- 
ed, {x)  Where,  however,  a  witness  was  examinea,  by  mistake,  two  days  after 
publication  had  passed,  and  was  cross-examined  by  the  defendant,  the  Court 
woald  not  suppress  the  deposition,  (y) 

It  is  lo  be  remarked,  also,  that,  by  the  17th  of  Tjord  Lyndhurst's  Orders,  as 
aoMnded  in  1831,  it  is  directed,  that  when  any  commission  for  the  examination 
of  witnesses  issues,  pursuant  to  that  or  the  last  foregoing  order,  (viz:  the  16th,) 
pobliration  shall  stand  (i.  e.  withouf  further  order,)  enlaiged,  until  the  commis- 
sion be  retoriLible;  it  is,  therefore,  presumed,  that,  in  such  a  case,  the  examiner 
nay  proceed  to  examine  witnesses  in  town  until  the  return  of  the  commission, 
althoiigh  a  rule  to  pass  publication  at  a  previous  time  may  have  been  served 

jc 

•    (»)  Pot.  Book  144.     Floweiday  v.  ColK  I  I>idc  288;  Whittackv.  LyHgfat^  1  8.  d( 

0.  44o. 

(p)  Wd.  (q)  Ibid.  „    ^.  „ 

(r)  nmdn  t.  Collet,  vbi  iuprtL  (•)  Coartenay  v.  Hoakinf,  3  Knm.  353. 


(I)  I  teHh^s  Ch.  Pr.  «59.  (u)  Baunei's  Old.  73,  186. 

(jr)  Abob.  1  Vcm.  SM.  (y)  Hammond  v. ^  4  hkk.  50.  ^   I 
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upon  him  ;  and  that,  in  fact,  a  commission  under  the  17th  or  16th  oiden  ope- 
rates in  itself  as  an  order  to  enlaige  publication  until  the  return  of  soch 
sion* 


[    *489    ] 


♦SECTION  IV. 
Examination  of  WitnesaeS'^By  CammisMion. 


It  has  been  before  stated,  that,  anciently,  the  examination  of  witneeses  vn 
before  the  Master  of  the  Rolls,  who  afterwards  delegated  this  duty  to  his  eleifc% 
the  present  examiners,  and  that  such  examination  was  then  and  stiQ  is  called  m 
examination  in  Court  As,  however,  it  frequently  happened,  that  witneam 
were  aged  or  infirm,  or  lived  at  a  remote  distance  from  the  Court,  it  was  tiMH^ 
more  convenient  to  appoint  commissioners  to  examine  such  witnesses,  the  Coort 
sending  a  notary  of  its  own,  who  was  often  in  the  commission  with  them,  but 
which  practice  of  sending  a  notary  has  now  been  discontinued,  (a) 

In  Lord  Clarendon's  Orders,  (6)  it  is  ordered,  that  no  commission  ad  exami 
nandum  teates  be  executed  in  London,  or  within  ten  miles  thereof^  withost 
special  order  first  obtained  upon  affidavit  made  of  the  party's  inability  to  tiavd, 
or  other  good  matter,  &c  ;  from  which  it  appean,  that,  up  to  that  time,  the 
jurisdiction  of  the  examiner  extended  only  to  a  circuit  of  ten  miles  roam!  Lost 
don,  and  that  commissions  might  be  issued  for  the  examination  of  witnesses 
resident  beyond  that  distance ;  a  long  and  approved  course  of  practice,  how- 
ever, has  extended  that  distance  to  twenty  miles,  (c)  and  a  party  cannot  have  a 
commission  for  the  examination  of  witnesses,  unless  such  witnesses  be  lesidest 
beyond  twenty  miles  from  the  Court.  If  any  commission  is.  made  out,  or  wit- 
nesses examined,  within  the  district  to  which  the  Examiner's  office  exteods,  the 
depositions  taken  upon  such  commission  will,  upon  complaint,  be  suppressed; 
r  *400  1  ^^^  ^^  ^  ^^^  where  the  commission  *was  executed  and  the  wit- 
^  -^  nesses  examined  at  a  tavern  in  Chancery  Lane,  the  clerk  in  Conit 

who  made  out  the  commission  was  committed  for  misbehaviour,  (d) 

In  the  case,  indeed,  of  the  sickness,  or  of  the  inability  to  travel,  of  any  wit- 
ness Resident  within  the  prescribed  limits,  a  commission  for  the  examinmtioo  ef 
such  witness  may  be  obtained  upon  motion  supported  by  affidavit;  but  the 
more  usual  course  in  such  cases,  is  to  procure  the  attendance  of  the  examiner  at 
the  place  of  such  witnesses  abode,  in  the  manner  before  point^  out.  (e) 

A  commission  to  examine  witnesses,  cannot  be  obtained  without  an  ordeiv 
'which,  however,  may  be  procured  either  by  motion  of  course,  or  by  petition  at 
the  rolls.  Formerly,  the  order  for  a  commission  was  added  to  the  order  for  the 
Bubposna  to  reioin,  returnable  immediately;  but  the  necessity  for  that  order 
having  been  taken  away,  it  is  usually  a  substantive  order.  (/)  An  order  for  a 
commission  to  examine  witnesses  in  England,  cannot  be  obtained  before  the 
cause  is  at  issue ;  unless  it  be  in  one  of  those  cases  in  which  the  Court  antlM- 
rizes  such  a  commission  to  examine  witnesses  de  bene  esse^  which,  will  be 
noticed  in  the  next  section.  In  cases,  also,  where  the  bill  has  been  exhibited 
for  the  purpose  of  perpetuating  testimony,  and  the  defendant  is  in  conlempi  to 


(a)  Hind.  884. 

(0  Hind.  834;  ibid.  814  n. 

(c)  Supra,  p.  479. 


if) 


BMines'tOid.  198. 
For.  Rom.  143. 
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Eo  attachment  for  want  of  an  answer,  the  Court  has  allowed  the  plaintiff  to 
have  a  commission  to  examine  his  witnesses,  (g) 

With  respect  to  the  time,  within  which  the  order  for  the  commission  must 
be  obtained  and  served  by  the  plaintiff,  the  following  appear  to  be  the  rules  by 
which  the  practice  is  to  be  guided  according  to  the  17th  order  of  1828,  as 
amended  in  1831,  which,  as  we  have  seen,  is  equally  applicable  to  cases  in 
which  the  plaintiff  appears,  and*enters  into  the  usual  undertaking,  upon  a  mo- 
lion  to  dismiss  his  bill  for  want  of  prosecution,  as  to  cases  in  which  no  motion 
to  dismiss  has  been  made. 

It  win  be  seen,  upon  reference  to  a  former  section,  that  where  a  plaintiff 
reqoires  a  commission  to  examine  witnesses,  he  must,  *under  the  ^  ^  .^.  -. 
I7th  order,  where  he  has  not  filed  his  replication,  in  consequence  L  «  •  -^ 
of  a  motion  to  dismiss,  serve  his  subp<Bna  to  rejoin,  and  obtain  and  serve  the 
order  for  a  commission,  within  three  weeks  from  the  filing  of  his  replication,  (k) 
If  a  motion  to  dismiss  has  been  made,  and  he  has  appeared  upon  it  and  enterea 
into  the  usual  undertaking,  he  must,  in  that  case,  obtain  and  serve  his  order  for 
a  commission,  within  three  weeks  from  the  date  of  the  order  made  upon  the 
motion  to  dismiss,  (t)  In  either  case,  however,  the  plaintiff  must  previously 
serve  his  subpcena  to  rejoin,  within  three  tceekt^  from  the  filim;  of  the  replica- 
tion in  the  one  ease,  and  from  the  entering  into  the  undertaking  in  the  other. 
If  he  has  omitted  to  serve  a  subpoena  to  rejoin  within  that  time,  he  cannot, 
(althouorh  he  may  aAerwards,  in  order  to  prevent  the  dismissal  of  his  bill,  serve 
one,)  have  a  commission ;  but  if  he  wishes  to  examine  witnessesi  he  must 
bring  them  to  the  Examiner's  office. 

It  is  to  be  observed,  that  the  above  regulations  with  regard  to  the  time  of 
serving  a  subpoena  to  rejoin,  and  of  suing  out  and  serving  an  order  for  a  com- 
mission, apply  only  to  those  cases  in  which  the  plaintiff  himself  requires  a 
eommission  to  examine  witnesses.  It  may,  however,  happen,  that  although 
the  plaintiff  may  not  require  a  commission,  he  may  serve  a  subpoena  to  rejoin, 
within  three  weeks,  from  the  filing  of  his  replication,  or  from  the  date  of  his 
undertaking  to  speed ;  in  such  case,  if  the  plaintiff,  having  served  the  siibpcsna 
to  rejoin,  does  not  obtain  and  serve  an  order  for  a  commission  to  examine  wit- 
nesses within  the  before  mentioned  period,  then  the  defendant  is  at  liberty, 
mder  the  17th  order,  (Ar)  to  obtain  an  order  for  a  commission  to  examine  wit- 
nesses, letnmable  at  the  like  period  as  that  on  which  a  commission,  if  sued  out 
by  the  plaintiff,  would  have  been  returnable,  viz :  on  the  first  return  of  the 
seeond  term  next  following,  and  to  have  the  carriage  of  such  commission ;  and 
so,  if  the  plaintiff  having  obtained  and  served  an  order  for  a  commission,  actu- 
ally sues  out  a  commission,  but  neglects  to  execute  the  same,  at  or  within  the 
time  stated  in  the  17th  order,  then  the  defendant  is  entitled  to  an  order  for 
another  commission,  returnable  on  the  last  return  of  the  term  fol-  p  044^  1 
lowing  *that  which  is  allowed  to  the  plaintiff  by  the  same  order  L  ^•^  J 
§Dfr  the  return  of  his  commission.  (/)  In  Ratienbury  v.  Fenion^  (m)  where  a 
plaintiff  served  an  order  for  a  commission,  within  the  time  limited  by  the  17th 
order,  but  did  not  me  out  a  eommitnon  in  pursuance  of  it,  but  gave  rules  to 
jmxiQce  witnesses  and  pass  publication  in  the  ensuing  term,  the  Vice  Chancel- 
lor, Sir  L.  Shadwell,  held,  that  the  defendant  was  entitled  to  a  commission 
imder  the  17th  order,  and  gave  him  an  order  for  one  accordingly. 

A  plaintiff  who  does  not  require  a  commission  to  examine  witnesses,  is  not, 
as  we  have  seen,  bound  to  serve  either  an  order  for  a  commission,  or  a  sobprnna 

Cr)  Laacuter  ▼.  Lwiculflr,  6  Bim.  439.  Fufe  etiam  Coveny  ▼.  AthiU,  1  Diek.  8ft5. 
(Z)  Anie^  p.  380.  (0  Ante,  p.  877. 

Ik)  Old.  1831.  (/}  Old.  1881,  XYJl 

(A)  6  Sim.  888. 
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to  lejoiD,  within  the  time  limited^  either  by  the  16th«  (n)  or  17th  orden.(o)  Ht 
may  however,  for  the  purpose  either  of  enabling  him  to  examine  witnessef  it 
town,  or  of  preventing  an  order  to  dismiss,  serve  a  subposna  to  rejoin  at  a  lob- 
sequent  period ;  in  that  case,  or  in  the  case  of  a  defendant  appearing  lo  iqiHi 
gratis,  {p)  a  defendant  requiring  a  commission,  cannot  apply  for  one  under  the 
portion  or  the  17th  order  which  has  just  been  referred  to;  but  he  must  resoittD 
the  old  practice  of  the  Court,  which  allows  a  defendant,  where  a  plaintiff  doa 
not  require  a  commission,  to  sue  one  out  for  the  examination  of  his  own  vit- 
nesses.  (q) 

By  that  practice,  a  plaintiff  is  bound,  before  he  proceeds  to  pass  pubUcsiin 
and  to  set  his  cause  down  for  hearing,  to  give  the  defendant  *  a  rule  to  prodaei 
witnesses,'  which  is  in  effect  a  notice  to  him  fb  proceed  to  tlie  examinatioD  ^ 
his  witnesses.  If  the  plaintiff  does  so,  without  suing  out  a  commission,  be  Im 
forfeited  his  right  to  sue  one  out ;  and  the  practice  is  for  the  defendant,  if  he 
requires  a  commission,  then  to  obtain  an  order  for  one ;  and  if  he  does  n^ 
within  eieht  days  after  the  rule  was  entered,  the  plaintiff  is  not  at  liberty  io 
enter  a  rule  to  pass  publication,  till  the  following  term  ;  (r)  this  it  is  presomed  ii 
still  the  practice,  as  well  in  cases  in  which  a  defendant  sues  out  a  cooimusioi 
under  tlie  16ih  and  17th  orders,  as  in  those  which  are  regulated  by  the  cU 
r  *403  1  practice ;  in  either  case,  the  ^defendant  must  wait  tiU  a  rule  to  pio- 
■-  -J  duce  witnesses  has  been  entered,  before  he  can  have  an  order  ixi 

commission  to  examine  witnesses  himself. 

It  is  obvious,  however,  that  a  defendant  might,  in  cases  which  do  not  am 
within  the  17lh  order,  be  subjected  to  considerable  delay,  by  the  pUintilTi 
omission  to  serve  a  rule  to  produce  witnesses,  unless  some  power  existed  of 
forcing  the  plaintiff  to  proceed  $  stich  power  has,  as  we  have  seen,  been  |W- 
▼ided  by  the  practice,  which  allows  a  defendant  to  give  a  rule  to  produce  wit- 
nesses, after  the  expiration  of  a  clear  term  from  the  service  of  a  subpanato 
rejoin ;  (a)  alVer  which,  the  defendant  himself,  having  witnesses  to  ezaoiine  ia 
tho'country,  may  obtain  a  commission  for  the  purpose. 

But  although  a  defendant  may,  after  a  rule  to  produce  witnesses  bai  been 
entered  by  the  plaintiff,  by  suine  out  a  commission  to  examine  within  eigbt 
days,  suspend  the  passing  of  publication,  it'does  not  appear  to  be  neoessaiy  taat 
he  should  sue  out  his  commission  within  that  time;  for  it  seems,  that  heoijr 
obtain  an  order  for  a  commission,  even  aAer  the  rule  to  pass  publication  has  been 
entered,  provided  he  does  so  before  the  time  limited  for  shewing  cause  agaimt 
publication  has  expired ;  and  this  whether  the  case  is  within  the  i7th  ordefi  M 
or  not  (u)  Where,  however,  the  case  does  not  come  within  the  provisioos « 
the  16th  or  17th  orders,  he  must,  if  there  is  any  danger  of  publication  paMV 
before  the  return  of  the  commission,  obtain  an  order  to  enlarge  publicaiioik 
Where  the  case  comes  within  the  16ih  or  17th  order,  such  a  prcweeding  will  i* 
unnecessary,  for  by  the  17th  order  it  is  provided,  that  where  any  commiM 
issties  pursuant  to  that  or  the  last  foregoing  order,  (the  16th,^  publication  ibtO 
stand  enlaiged  until  the  commission  shall  be  returnable.  Tne  plaintiffi  bow- 
ever,  is  at  liberty  to  set  the  cause  down  for  hearing  in  the  mean  time,  wilboit 
any  special  order  for  that  purpose. 

Where  a  defendant  has  any  witnesses  to  examine  beyond  sea,  (x}  and  ie 


fn)  Ante,  p.  376.  (o)  Aale^  p.  SSQ. 

[p)  Ante^  p.  383. 

[g)  Barnealey  v.  Powell,  8  Atk.  593;  Hind6,  302. 

(r)  1  8mitfa'8  Gh.  Pr.  378.  (•)  Anh^  p.  877. 

(I)  Rattenbmy  ▼.  FenUm,  6  Sim.  868.  (v)  1  Smith's  Oh.  Pr.  878. 

(x)  Shewaid  ▼.  Bhowud,  8  V.  A;  B.  117. 
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lainttff  has  none ;  or  where  any  of  the  defendant's  ^witnesses  IWe  ^  _g.  -« 
ir  distant  from  the  plaintiff's,  as  sixty  or  eighty  miles,  (y)  he  may  ^  -^ 

lave  a  commission  to  examine  his  own  witnesses,  even  though  he  may  have 
Dined  in  the  plaintiff's  commission  ^  hut  it  is  to  be  observed,  that,  in  general. 
Her  a  defendant  has  joined  in  the  plaintiff's  commission,  he  cannot  have  an 
irder  for  another  commission  for  the  examination  of  his  own  witnesses,  unless 
m  motion,  of  which  notice  has  been  previously  served ;  (z)  though  it  seems, 
bat,  if  a  defendant,  instead  of  joining  in  the  plaintiff's  commission,  thinks 
troper  to  have  one  of  his  own,  he  may  obtain  an  order  for  one  as  of  course; 
lut  in  such  case,  if  the  witnesses  reside  at  or  near  the  place  where  the  plaintiff's 
Fitnesses  reside,  the  commission  must  be  at  the  defendant's  own  expense,  (a) 

Where  a  defendant  obtains  a  commission  to  examine  his  own  witnesses,  the 
laintiff  may  join  in  commission,  in  the  same  manner  as  a  defendant  may  join 
n  commission  with  the  plaintiff,  and  may  cross-examine  the  defendant's  wit- 
ie8ses;(6)  he  may,  also,  examine  witnesses  of  his  own.  (c) 

It  is  to  be  noticed,  that  the  Court  will,  sometimes,  if  it  appears  doubtful 
rhcther  the  plaintiff  will  execute  his  commission  or  not,  (especially  in  injunc- 
ion  cases,  where  the  object  is  delay,)  indulge  the  defendant  with  an  order  for  a 
aplicate  commission,  which  he  may  make  use  of  if  the  plaintiff  refuses  or 
eriects  to  execute  his  own  commission,  {d) 

The  order  for  a  commission  directs,  ^tkeU  the  plaintiffs  [or^  if  the  order  be 
btained  by  the  defendant,  the  defendants']  may  have  a  commission  for  the 
xaminaiion  of  his  witnesses  in  the  cause,  ^nd  that  the  defendant's  [or 
laintiJJTs']  cierk  in  Court  do^  in  four  days  after  notice  thereof,  join  and  strike 
mnmissioners*  names  with  the  plaintm^s  [or  defendant's}  derk  in  Courts 
r,  in  default  thereof  that  the  piaintiff[or  aefenaant]  may  have  such  com- 
tission  directed  to  his  own  commissioners. 

The  plaintiff's  solicitor  having  given  his  clerk  in  Court  the  names  of  fonr 
ommissioners,  the  plaintiff's  clerk  m  Court  *may,  at  any  time  afler  r-  ^^g.  i 
iie  expiration  of  four  days  from  the  day  of  service  of  the  order,  L  J 

xclusive  of  the  day  of  service,  call  upon  the  defendant's  clerk  in  Court,  by 
otice,  to  join  in  commission;  {dd)  and,  upon  neglect  or  refusal  to  give  the  com- 
lissioners'  names  within  four  dctys^  the  plaintiff  may  take  his  commission  ex 
arte.  But  though  this  practice  is,  in  strictness,  regular,  it  is  never  closely 
dhered  to,  fair  practitioners  always  allowing  the  adverse  party  a  reasonable 
me  to  procure  commissioners'  names.  {e\ 

Joinder  in  commission  (/)  is  effectea  m  the  following  manner,  viz  : — ^First 
16  plaintiff  names  a  commissioner }  then  the  other  side  names  one ;  and  so 
Iternately  till  each  oT  them  has  named  four,  whom  the  clerks  in  Court  enter 
I  their  commission  books,  {g) 

Where  there  are  two  or  more  sets  of  defendants  appearing  by  different  soli- 
itors,  each  set  is  entitled  to  name  four  commissioners.  (A) 

The  parties  havinflr  thus  joined  in  commission^  the  plaintiff's  derk  in  Court 
^nds  to  his  client  a  list  of  the  names  furnished  by  the  defendants,  and  receives 
istructions  to  which  of  them  the  commission  is  to  be  directed.  The  defend- 
iit*8  clerk  in  Court  in  like  manner  receives  instructions,  from  his  client,  to 
^hich  of  the  plaintiff's  commissioners  he  would  have  the  commission  directed. 
"he  plaintiff's  clerk  in  Court  having  received  his  instructions,  informs  the  de- 


(y)  Htnde.  30S.  (z)  Bond  ▼.  Bond,  4  l^m.  618. 

(a)   1  Smith*!  Ch.  Pr.  374.  (b)  Hind.  aOS. 

(c)  1  Hair.  Ed.  NewL  246.  (<0  Hind.  803. 

OU)  Hind.  898.  (e)  Ibid.  308,  4. 

(/)  Hind.  208,  (g)  1  Harr.  (Ed.  Newl.)  844. 

(A)  1  Bmidi's  Ch.  Pr.  868. 
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fendant'8  derk  in  Court,  by  note  in  writing,  that  he  is  ready  to  strike 
noners^  names  ^  and  the  defendant's  clerk  in  Court«  being  prepared  and  eoo- 
senting,  the  commission  books  are  produced  and  two  of  the  names  on  each  ode 
are  struck  out,  with  the  pen,  by  the  respective  clerks  in  Court,  the  plaiotif 'i 
derk  in  Court  first  striking  out  .the  name  of  one  of  the  defendant's  commisskm- 
ers :  the  defendant's  clerk  then  strikes  out  the  name  of  one  of  the  plaintiff*i 
commissioners,  and  so  alternately  until  the  eight  names  are  reduced  to  bfo,  (i) 

Where  there  are  two  or  more  sets  of  defendants  and  each  set  has  named  foot 
r  *40a  1  commissioners,  two  of  each  four  are  struck  out  *by  the  plaindl^ 
1-  -^  leaving  two  commissioners  remaining,  for  each  set  of  defendanti, 

who  join  in  commission.  Each  defendant  or  each  set  of  defendants  is  aln 
entitled  to  strike  out  two  of  the  four  commissioners  named  by  the  plaintiff,  so 
that  it  sometimes  happens  that  all  the  plaintiff's  names  are  struck  out,  in  wiuek 
case  he  must  present  a  petition,  as  of  course,  to  the  Master  of  the  Rolls,  staliag 
the  circumstances  and  praying  that  his  honour  will  be  pleased  to  strike  oat  tvo 
of  the  four  commissioners  originally  named  by  the  plaintiff.  This  petitioa  is 
answered  by  striking  out  two  of  the  names  |  and  the  order  made  upon  it  mott 
be  drawn  up  and  served  upon  the  defendanu>.  (k) 

In  like  manner,  if  a  defendant,  after  joining  in  commission^  refuaei  to 
strike  commissioners'  names,  a  petition  must  be  addressed  to  the  Master  of  the 
Rolls  praying  him  to  strike  out  two  of  the  plaintiff's  names.  In  such  eaM 
the  plaintiff's  clerk  in  Court  is  at  liberty,  notwithstanding,  to  strike  out  tbe 
name  of  such  two  of  the  defendant's  commissioners  as  he  shall  think  fit,  and 
the  commission  must  then  go  to  such  four  of  the  coromissiooeis  as  are  kft 
standing.  (/) 

The  above  rules  are  applicable  to  the  case  of  the  plaintiff  being  the  party 
who  sues  out  the  commission,  but  where  the  commission  is  obtained  bj  the 
defendant,  the  course  of  proceeding  is  the  same  mutatis  mutandis. 

The  commissioners  named  in  a  commission  to  examine  witnesses  ought  to 
be  indifferent  persons.  A  solicitor  in  the  cause,  for  instance,  cannot  be  a  com- 
missioner, and  depositions  taken  before  him  will  be  suppressed  }  (m)  and  the 
policy  which  excludes  solicitors  extends  also  to  solicitors'  cieiks.  (n)  It 
seems,  however,  that  the  objection  to  a  solicitor  does  not  apply  where  he  is 
not  concerned  in  the  cause.  In  Oordon  v.  Gordon^  (o)  liord  Eldoa  aid, 
^  where  the  solicitor  in  the  cause  has  acted  as  commissioner,  the  Court  sup- 
presses the  depositions,  but  can  you  aigue  thence  that  the  same  course  shall  he 
pursued  if  a  commissioner  is  solicitor  to  one  of  the  parties  in  another  cause? 
r  *4Q7  1  *The  common  exceptions  to  commissioners  are  stated  lo  be  theiei 
^  -J  viz  :  *  that  he  is  of  kindred  allied  to  the  party  for  whom  he  ii 

named ;  that  he  is  master  to  the  party,  his  landlord,  or  partner ;  that  he  hadi 
a  suit  in  law  with  the  party  adverse  to  him  for  whom  the  commissiooer  it 
named ;  or  is  of  counsel ;  or  is  attorney,  or  solicitor,  or  follower  of  the  ense 
on  one  side ;  that  the  party  is  indebted  to  him ;  or  any  other  apparent  eaoie 
of  partiality  or  siding  with  either  party.'  (p) 

It  is  said,  in  a  book  of  authority,  that  ^  after  commissioners  are  strode,  if  it 
be  discovered  that  one  or  more  of  the  commissioners  is  or  are  nearly  allied*  (f 
counsel^  solicitor,  master,  or  partner  with  tlie  plaintiff  or  defendant,  or  taj 
apparent  cause  of  partiality  or  siding  with  either  party  can  be  shewn,  the 
Court,  upon  motion,  or  the  Master  of  the  Rolls,  upon  petition,  will  order  the 

(0  Hind.  298.  {k)  1  Smith,  ed.  1888»  S6S. 

(0  1  Harr.  (Ed.  Newl.)344;  Hmd.  804. 

(m)  Fricker  v.  Moore,  Bimb.  289;  Selwyn's  case,  2  Didt.  663. 

(n)  Cooke  v.  Wilson,  4  Mad.  380.  (o)  1  Swanat  166. 

(p)  Prac  Reg.  121. 
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opposite  party  to  name  commioBionors  de  novo^  in  the  place  of  one  or  more  of 
them  80  complained  against,  or  that  the  commissiou  issue  ex  parte ;  becavse, 
though  the  commissioners  are  named  by  the  party,  yet  that  is  but  by  way  of 
propNMal  to  the  Court,  for  they  are  the  ministeis  of  the  Court,  and  therefore 
must  be  impartial/  {q) 

It  may  be  here  remarked,  that  it  has  been  declared,  by  Lord  Eldon,  that  for 
commissionerB  to  consider  themselves  as  acting  for  one  side  only,  though  a  very 
common,  is  a  very  gross  mistake.  They  are  to  act  impartially,  but,  to  a  cer- 
tain extent  on  both  sides,  they  have  under  their  particular  care  the  interest  of 
the  party  appointing  them,  (r) 

It  may  also  be  remarked,  tliat  the  policy  which  excludes  partial  persons  from 
being  commLssionprs  extends  also  to  exclude  them  from  taking  any  part  in  a 
commission  $  therefore,  where  the  clerk  of  a  solicitor  in  the  cause  has  been 
employed  as  clerk  to  the  commissioners,  the  depositions  under  the  commission 
have  been  suppressed,  {s) 

It  is  said  that  if  a  commissioner  refuses  to  act,  the  suitor  has  no  remedy  by 
action  against  him  ;  (/}  it  is  therefore  important,  *before  any  per-  p  *AQg  i 
son  is  named  as  a  commissioner,  that  the  person  naming  him  ^  -^ 

should  ascertain  whether  he  is  willing  to  act. 

A  commissioner  refusing  to  act  might,  in  all  probability,  be  prooee3ed  against 
for  a  contempt  of  the  court,  if  without  excuse,  but  doubtless  they  wiU  nol 
punish  a  person  for  it  unless  his  reasonable  expenses  be  allowed,  (u) 

The  commissioners*  names  being  struck,  the  clerk  in  Court  of  the  party  suing 
oat  the  commission,  ^the  order  for  it,  dul^r  passed,  entered  and  served,  being 
previously  left  with  him,)  inserts  the  commissioners'  names  therein.  The  form 
of  a  joint  commission,  is  as  follows  :— 

^  ViCTosiA,  by  the  grace  of  God,  d»5.  To  A.  B.,  C.  D.,  E.  F.,  and  G.  H., 
greeting :  Know  ye  that  we,  in  confidence  of  your  prudence  and  fidelity,  have 
appointed  you  and  by  these  presents  do  give  unto  you,  any  three  or  two  of  you, 
[or,  if  there  are  several  sets  of  defendants,  any  two  or  more  of  you,3  diligently 
to  examine  all  wiVnesses  whatsoever  upon  certain  interrogatories  to  be  exhibited 
to  yon,  as  well  on  the  part  of  John  Doe,  complainant,  as  on  the  part  of  Richard 
Roe,  defendant,  or  of  either  of  them,  for*  where  the  commission  is  sued  out  by 
the  defendant,  as  well  on  the  part  of  Kichard  Roe,  defendant,  as  on  the  part  of 
John  Doe,  complainant,  or  of  either  of  them,]  and  therefore  we  command  yon, 
any  three  or  two  of  you,  [or  any  two  or  more  of  yon,]  that  at  certain  days  and 
places  to  be  appointed  by  you  for  that  purpose,  you  do  cause  the  said  wit- 
nesses to  come  before  you,  and  then  and  there  examine  each  of  them  apart  upon 
the  said  interrogatories  on  their  respective  corporal  oaths,  first  taken  before  you, 
or  any  three  or  two  of  you,  upon  tJie  Holy  Evanselists.  And  that  you  do  take 
sach  their  examinations  and  reduce  them  into  writing  on  parchment,  and  when 
you  shall  have  so  taken  them,  you  are  to  send  tlie  same  to  us  in  our  Chaneery, 
on  [insert  return]  wheresoever  it  shall  then  be,  closed  up  and  under  your  seals 
or  the  seals  of  three  or  two  of  you,  [or  of  two  or  more  of  you,]  distinctly  and 
plainly  set  tosether  with  the  said  interrogatories  and  this  writ.  And  we  fur- 
ther command  you,  and  every  of  you,  that  before  you  act  or  *be  r  «^aa  n 
present  at  the  swearing  or  examining  any  witness  or  witnesses,  ^  J 

you  do  severally  take  the  oath  first  specified  in  the  schedule  hereunto  annexed. 
And  we  do  give  you,  any  tluee,  two,  or  one  of  you,  Qor  any  on^or  more  of 

(g)  Hind.  305.  (r)  Campbell  v.  Soongdl.  19  Veik  558. 

(f)  Newton  v.  Foote,  8  Dick.  798;  Newte  v.  Foote,  8  Ch.  R.  898.  8.  C.  »emblef 
Cooke  T.  Wilson,  4  Mad.  380. 

(0  Hind.  360.  (u)  Hind.  360. 
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you,]  fall  power  and  authority  'jointly  or  severally  to  administer  such  oath  to 
the  rest  or  any  other  of  yon  upon  the  Holy  Evangelists.  And  we  further  com- 
mand  ttiat  all  and  every  the  clerk  or  clerks  employed  in  taking  writing,  truh 
■cribing,  or  etigrossing  the  deposition  or  depositions  of  witnesses  to  be  exam- 
ined by  virtue  of  these  presents,  shall  before  he  or  they  be  permitted  to  act  as 
derk  or  clerks  as  aforesaid,  or  be  present  at  such  examination,  severally  take 
die  oath  last  specified  in  the  said  schedule  annexed.  And  we  also  give  yoQ,  or 
any  three,  two,  or  one  of  you,  [or  any  one  or  more  of  you,  3  full  power  and 
authority  jointly  or  severally  to  administer  such  oath  to  such  deik  or  clerks 
upon  the  Holy  Evangelists.'     Witness,  && 

This  commission  is  endorsed  *^  By  order  of  the  CouH^*^  and  a  label  is  at- 
tached, in  the  following  form  :— • 

*To  A.  B.,  C.  D.,  E«  F.,  and  6.  H.,  any  three  or  two  of  them,  for  any 
two  or  more  of  them,i  a  commission  to  examine  witnesses,  as  well  on  the  pait 
of  John  Doe,  plaintiff,  as  on  the  part  of  Richard  Roe,  defendant,  letamabfte 
[day  of  retumi  on  fourteen  days'  notice  to  the  defendant." 

The  schedule  contains  the  following  forms  of  oaths,  printed  upon  parchment, 
to  be  administered  to  the  commissioners  and  to  their  derks  : — 

Commissioners'  oath  :—**  You  shall,  according  to  the  best  of  yoar  skill  and 
knowledge,  truly,  faithfully,  and  without  partiality  to  any  or  either  of  the  par- 
ties in  this  cause,  take  the  examinations  and  depositions  of  all  and  every  wit- 
ness and  witnesses  produced  and  examined  by  virtue  of  the  commission  here- 
unto annexed,  upon  the  interrogatories  now  produced  and  led  with  yon  ;  and 
you  shall  not  publish,  disclose,  or  make  known  to  any  person  or  persons 
whomsoever,  except  the  clerk  or  clerks  by  you  employed,  and  sworn  to  secrecy 
in  the  execution  of  this  commission,  the  contents  of  all  or  any  of  the  depositions 
of  the  witnesses,  or  any  of  them,  to  be  taken  by  you  and  the  other  commis- 
sioners, in  the  said  commission  named,  or  any  of  them,  by  virtue  of  tlie  said 
r  «RAn  n  commission,  *until  publication  shall  pass  by  rule  or  order  of  the 
L     **""    J  High  Court  of  Chancery  :— So  hdp  you  God.' 

The  clerks'  oath :— *You  shall  truly,  faithfully  and  without  partiality  to  any 
or  either  of  the  parties  in  this  cause,  take  and  write  down,  transcribe  and  engroai 
the  depositions  of  all  and  every  the  witness  and  witnesses  produced  and  exam- 
ined by  the  commissioners,  or  any  of  them,  named  in  the  commission  hereunto 
annexed,  as  far  forth  as  you  are  directed  and  employed  by  the  said  commis- 
sioners, or  any  of  them,  to  take,  write  down,  transcribe  or  engross  the  said 
depositions,  or  any  of  them.  And  you  shall  not  publish,  disclose,  or  make 
known,  to  any  person  or  persons,  whomsoever,  the  contents  of  all  or  any  of 
the  depositions  of  the  witnesses,  or  any  of  them,  to  be  taken,  wrote  down, 
transcribed,  or  engrossed  by  you,  or  whereto  you  shall  have  recourse  or  be  in 
any  wise  privy,  until  publication  shall  pass  by  rule  or  order  of  the  High  Court 
of  Chancery  :---So  help  you  God.' 

Under  the  old  practice  of  the  Court,  commissions  for  the  examination  of  wit* 
nessea  were  returnable  on  a  general  return  day,  or  any  day  certain  in  term  ;  and 
they  were  not  unfrequently  made  returnable  tmthoxU  delay^  which  return,  if 
die  commission  was  made  out  in  term  time,  held  to  the  first  return  of  the  ensu- 
ing term ;  and  if  made  out  in  the  vacation,  to  the  last  return  of  the  subsequent 
term{  {x)  but,  by  the  17th  order,  a  plaintiff  requiring  a  commission  to  examine 
witnesses  must  not  only,  as  we  have  seen,  (y)  obtain  and  serve  an  order  for 
each  commission  within  three  weeks  from  the  filiuff  of  his  replication*  bnt  sach 
commission  must  be  returnable,  at  the  lateety  on  the  first  return  of  the  second 
term  then  next  following,  {z) 


(«)  Hind.  80S.  (y)  Ante,  p.  879. 

(s)  Old.  XVn.  1881. 
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Bv  the  same  order,  if  the  plaintiff  serve  a  9tibpoBna  to  rejoin  within  three 
weeKs  aAer  filing  his  replication,  but  does  not  obtain  and  serve  an  order  for  a 
eommissioo,  so  that  the  defendant  is  at  liberty  to  obtain  an  order  for  a  commis- 
sion, such  commission  must  be  returnable  at  the  like  period  as  the  plaintiff's, 
commission  wpuld  have  been  returnable  in  case  he  had  served  the  order  for  one 
within  tlie  proper  time.  And  where  a  plaintiff,  "^having  sued  out  a  ^  4^.^,  -| 
commission,  neglects  to  execute  and  return  the  same  at  or  within  ^  -^ 

the  time  stated  in  the  17th  order,  so  that  the  defendant  is  entitled  t(^a  new 
commission,  the  return  of  such  new  commission  must  be  on  the  last  return  of 
the  term  following  that  which  is  allowed  to  the  plaintiff  by  the  17th  order  for 
the  return  of  his  commission. 

Where  the  defendant  sues  out  a  commission  under  any  of  the  other  circum- 
stances before  mentioned,  as  entiding  him  to  do  so,  the  return  of  such  commis- 
sion must  be  regulated  by  the  old  practice ;  with  reference  to  which  it  may  be 
observed,  that  if  a  commission  in  England  bp  taken  out  in  vacation  and  has  not 
a  certain  return,  but  only  sine  dilaliane^  it  does  not  expire  on  the  first  day  of 
the  following  term,  but  may  be  continued  in  execution  during  the  whole  of  the 
next  term  to  the  last  return,  (a) 

Care  must  be  taken  to  have  the  commission  executed  before  the  expiration 
of  the  day  of  return,  as  the  Court  itself  has  not  power  to  extend  the  time  for 
the  return  of  a  commbsion,  unless  by  consent.  A  commission,  however,  which 
was  executed  after  four  o'clock  in  the  afternoon  on  the  day  on .  which  it  was 
returnable,  was  held  to  have  been  r^larly  executed,  (fr) 

Formerly  commissions  could  not  be  executed  in  term  time  without  leave  d 
the  Court,  the  reason  given  for  which  is,  tliat  the  commissioners  being  gener- 
ally country  attorneys,  it  was  probable  that  they  would  be  in  town  attending 
the  term  on  their  other  clients'  affairs,  and  consequently  could  not  attend  upon 
the  execution  of  the  commission;  (c)  but,  by  the  17th  order  of  1831,  all  com- 
missions sued  out  pursuant  to  that  or  the  preceding  order  may  be  executed  in 
term  time,  and  publication  is  to  stand  enlarged  until  the  commission  be  return- 
able. 

The  commission  for  the  examination  of  witnesses  having  been  prepared,  is 
sealed  in  the  same  manner  as  a  commission  to  take  a  plea  or  answer,  ^c,  (d) 
and  is  then  sent  by  the  clerk  in  Court  who  has  prepared  it,  to  the  solicitor  by 
whom  he  is  employed* 

*It  is  to  be  observed,  that  the  party  suinff  out  a  commission  is  r-  ^^^  -■ 
entitled  to  tlie  carriage  of  it,  but  that  if  he  loses  it,  or  commits  any  ^  -* 

gross  abuse  in  the  execution  of  it,  so  that  it  is  necessary  to  have  the  commis- 
sion renewed,  the  carriage  of  the  new  commission  is  generally  entrusted  to  the 
other  side,  (e) 

The  solicitor  of  the  party  suing  out  the  commission,  having  received  the  com- 
mission, apprizes  his  oum  commissioners  of  the  nature  and  method  of  proceed- 
ing upon  it,  and  keeps  it  unopened  until  the  day  appointed  for  its  execution. 
The  time  and  place  of  exeeuting  the  oommission  being  settled  among  them- 
selves, the  solicitor  for  the  party  who  has  the  carriage  of  it  must  procure  a 
notice  in  writing,  to  be  subscribed  by  two  of  his  commissioners,  appoiptinff  the 
time  and  place  of  execution,  and  directed  to  those  parties  to  whom,  by  the  label 
of  the  writ,  notice  is  directed  to  be  given.  (/) 

If  the  label  directs  notice  to  be  given  to  a  person  you  cannot  find,  yon  mnyt 


(a)  Btrntley  ▼.  Powell,  3  Atk.  693.     Tide  Joneijr.  Mjtchsll,  2  Vem.  197,  dpnlra. 


6)  Mowtoa  ▼.  Moraton,  I  Dick.  21.  (c)  For.  Rom.  135. 

Afiie^  p.  387.  (0  Hind.  303 ;  Pne.  Beg.  83. 

}  Hind.  334. 
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on  moiion  or  petition,  obtain  an  order  for  a  Master  to  appoint  a  time  and  pboe 
for  opening  the  commission,  (g) 

This  notice  in  writing  mast  specify  the  title  of  the  cause,  the  time  when,  and 
the  place  where,  the  execution  of  the  commission  is  appointed  to  be  held ;  and 
it  must  not  only  be  served  upon  the  adverse  commissioners,  but  k  mast  also  be 
served  upon  aU  the  parties  joining  in  the  commission,  personally,  or  left  at 
their  respective  dweUing-houses  or  places  of  residence,  with  one  of  the  family, 
tin  daysj  in  the  Easter  Vacation^  and  fourteen  days  in  any  other  vacaiion^ 
previous  to  and  exclusive  of  the  day  appointed  for  the  execution  of  the  commis-. 
aion.  In  this  respect  it  differs  from  the  notice  of  the  execution  of  a  commissioa 
to  take  an  answer,  which  need  only  be  served  upon  the  commissioner  named 
in  the  label,  {h) 

The  form  or  the  notice  of  the  opening  of  a  commission  to  examine  witnesses, 
may  be  the  same,  mutatis  mutandis^  with  that  used  upon  the  opening  of  a 
eommission  to  take  an  answer,  (t) 

r  *5oa  1  *^l^®f6  ^he  commission  is  exparte^  no  notice  of  its  execution  to 
'-  -'the  other  side  is  necessary,  {k) 

The  time  and  place  of  opening  a  commission  having  been  appointed,  the  next 
thing  to  be  done  is  to  secure  the  attendance  of  the  witnesses.  This  may  be 
effected  by  summons  from  the  commissioners,  unless  it  is  supposed  that  the  wit- 
ness will  not  attend  voluntarily,  in  which  case  a  subpoena  £uf  teBtifieandutn  most 
be  resorted  to. 

The  summons  must  be  entitled  in  the  cause,  and  may  be  in  the  following 
form  :— 

*  Whereas  we  have  received  a  commission  issuing  out  of  and  under  the  seal  of 
the  High  Court  of  Chancery,  to  us  and  to  others  therein  named  directed,  for  the 
examination  of  witnesses  in  a  cause  in  the  said  Court  depending  between  John 
Doe  and  others,  plaintiffs,  and  Richard  Roe  and  others,  defendairts ;  and  whereas 
we  are  informed  that  you  whose  names  are  hereunder  written  are  material  wit- 
nesses for  [the  plaintiffs  or  the  defendants ;]  we  therefore,  by  virtue  of  the 
commission,  will  and  require  you  and  every  of  you,  severally  and  personaDy, 
to  be  and  appear  before  us,  the  said  commissioners,  or  any  two  or  more  of  as, 
at  the  house  of  ,  known  by  the  name  or  sign  of  , 

situate  in  ,  in  the  of  ,  on  , 

the  day  of  instant,  at  the  hour  of  in  the 

noon«  to  testify  the  truth,  accx>rdid|r  to  the  best  of  your  knowledge,  for  and  on 
behalf  of  the  said  [plaintiffs  or  defendants ;"]  and  you  are  then  and  there  to 
attend,  and  not  to  depart  until  you  have  been  examined  on  the  part  of  the  [plain- 
tiffs or  defendants  $]  and  herein  you  are  not  to  fail.     Dated,*  ^c  (/) 

If  the  production  of  a  document  is  required,  a  notice  to  produce  it  must  be 
added  to  die  summonses  in  tlie  same  form  as  the  duces  tecum  clause  in  a  snb- 
pnna. 

These  summonses  must  be  signed  by  two  or  more  of  the  commissioners,  and 
directed  to  the  witnesses  by  name,  and  they  must  be  served  upon  each  witness 
by  shewing  him  the  original  summons,  and  leaving  a  copy  with  him,  a  reasons- 
r  *An4.  >  1  ^^^  ^''"^  before  the  execution  of  the  commission,  with  one  shiUing 
L  J  vconduct  money,  (m)     But  if  a  witness  resides  at  any  great  distance 

from  the  place  where  the  commission  is  to  be  executed,  his  reasonable  expenses 
must  be  paid  or  tendered  to  him,  otherwise  he  is  not  bound  to  appear  ;  nor,  if 


(jg)  1  Harr.  (Ed.  NewL)  846.  (A)  Ante,  p.  388. 

(t)  Vide  ante,  tb.  (ft)  1  Harr.  (Ed.  Newl.)  344. 

(/)    Hind.  886.  (m)  Hind.  886. 
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he  appeaxB,  ib  he  bound  to  give  evidence  until  his  reasonable  expensee  are  aetn- 
ally  paid  or  tendered  to  him.  (n) 

No  process  of  contempt  lies  upon  a  disobedience  of  this  summons,  no  writ 
under  seal  beioff  directed  to  the  witness ;  and  therefore  it  is  that  a  summons 
should  be  served  upon  those  witnesses  only  whose  attendance  can  be  depended 
upon,  (o) 

A  subpoBna  ad  teatifieandum  before  commissioners  is  in  the  same  form  as  a 
mihpadnai  ad  testificandum  befote  the  examiner,  (p)  save  that  instead  of  com- 
manding the  attendance  of  the  witness  before  the  examiner,  it  commands  his 
attendance  ^before  A«  B.  and  others,  commissioners  appointed  for  the  examina- 
tion of  witnesses  in  our  Chancery,  at  such  time  and  place  as  the  bearer  hereof 
shaD^  by  notic^  in  writing,  appoint'  {q) 

The  regulations  as  to  suing  out  the  writ,  and  for  serving  it,  and  the  notice 
accompanying  it,  are  the  same  as  those  already  pointed  out  with  reference  to  a 
subpodna  ad  tedtifieandum  before  the  examiner,  (r)  It  roust  also  be  accompa* 
nied  by  a  similar  notice  of  the  time  and  place  of  attendance. 

If  the  witness,  having  been  duly  served  with  the  subpoena  and  notice,  neglects 
or  refuses  to  appear,  or,  having  appealed,  refuses  to  give  evidence  or  sign  his 
deposition,  &c.,  an  order  may  be  obtain^  for  the  witness's  attendance,  at  his 
own  expense,  to  be  sworn  and  examined  btfore  the  examiner^  wiUiin  four  days, 
or  that  he  may  stand  committed,  Az;c,  in  the  same  manner  that  such  an  order 
is  obtained  upon  a  witness  making  default  in  his  attendance  before  the  exam- 
iner; («)  and  the  same  ^compulsory  line  of  process  may  then  be  r-  «g^.  -^ 
gone  through  to  enforce  obedience  to  the  order.  (/)  ^  -^ 

If  a  witness,  served  with  a  subpoena  dncee  teeum^  refuses  to  produce  the 
document  mentioned  in  tlie  subpoena  upon  being  required  to  do  so  by  the  com- 
missioners, (u)  an  application  may  be  made  to  the  Court  by  motion,  when,  if 
the  witness  shews  no  sufficient  ground  for  withholding  the  production,  an  order  x 
will  be  made  that  he  attend  again  before  the  commissioners,  and  produce  it, 
and  pay  the  plaintiff  the  costs  occasioned  by  his  previous  refusal,  (x) 


The  commissioners  and  witnesses  having  met  at  the  time  and  place  appointed 
by  the  notice  for  the  execution  of  the  commission,  the  commission,  which  till 
that  time  must  remain  sealed,  may  be  opened  and  read  by  the  commissioners 
to  see  their  authority,  (z)  Although  four  or  more  commissioners  are  named  in 
the  commission,  one  commissioner  attending  on  each  side  is  sufficient ;  (a)  and 
it  ifl  to  be  observed,  that  where  a  party  merely  joins  in  commission  for  the 
purpose  of  cross-examination,  he  will  be  allowed,  on  the  taxation  of  costs,  for 
the  attendance  of  one  commissioner,  only,  (b)    It  is  not,  however,  necessary, 

(n)  Ibid.  337. 

(o)  Ibid.  It  is  iiiggestedt  in  the  same  work,  that  the  Covut,  in  nid  of  the  commissioner't 
■BT""*miMj  might,  upon  disobedience  to  it,  so  &r  interpofe  as  to  make  an  order  for  the  wit- 
utm  to  attend  at  the  examination  for  tbe  purpose  of  being  examined,  &c. ;  but  this  seems  to 
be  doabtAil ;  and  the  safest  way,  where  mere  is  any  doubt  of  the  witness's  attendance,  is  to 
aenre  him  with  a  subpcena. 

(p)  Ante^  p.  476.  {q)  Oid.  1838,  Appx. 

(r)  Ante^  p.  476.  («)  AnU^  p.  476 ;  Hind.  839,  340. 


(i)  Ante^  p.  476 ;  Hmd.  339,  840. 


[u)  Bradahaw  ▼.  Bradshaw,  I  Russ.  dc  M.  868.  CommtsBioners  are  entitled  to  demand 
the  production  of  the  document  by  the  witness,  although  there  is  no  interrogatory  as  to  the 
tact  of  his  having  it  in  his  poesssrion. 


(x)  Bradshaw  v.  Btadahaw,  M  mipra.         (z)  Hind.  343 
(a)  Ibid.  (*)  1  ~   •    " 


Smith's  Ch.  Pr.  Ed.  I888|  868. 
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prorided  two  oommisBioners  attend,  that  there  should  be  one  appointed  by 
party ;  and  to  obviate  any  inconvenience  which  may  arise  in  case  no  commis- 
sioner attends  on  behalf  of  the  adverse  party,  the  party  having  the  carriage  of 
die  commission  should  secure  the  attendance  of  both  his  own  commissioneis, 
for  no  less  than  two  can  proceed  upon  and  return  the  commission.  {e\  And 
where  one  commissioner  met  on  each  side,  and  the  plaintiflTs  coramissioner 
went  away  without  doing  any  thing,  the  commission  was  lost  The  Coart, 
r  *50a  1  ^^^^^^^  *oitlered  the  plaintiff  to  pav  the  defendant  his  cosia,  and 
l>  ^  granted  a  new  commission,  of  which  the  defendant  was  to  have 

the  carriage,  (d) 

If  the  two  commissioners  of  the  party  having  the  commission  attend  at  the 
time  and  place  appointed  for  the  execution  of  it«  they  may  proceed  ex  parity 
although  neither  of  the  commissioners  on  the  other  side  attend. 

In  this  respect  there  is  a  difference  between  the  party  having  the  carriage  of 
the  commission  and  the  other ;  for  if  the  party  having  the  commission  does  not 
attend,  the  commissioners  on  the  other  side,  although  they  may  both  be  there, 
cannot  proceed  for  want  of  the  commission.  It  is  upon  such  occasions  thai  a 
duplicate  commission  is  of  use,  for,  if  the  pArty  whose  commissioners  attend 
have  a  duplicate,  they  may  proceed  to  execute  it  ex  parte. 

It  is  to  be  noticed,  that  if  there  is  no  duplicate  commission,  and  the  defend- 
ant's commissioners  attend  at  the  time  and  place  appointed,  and  none  appear 
for  the  plaintiff,  the  party  aggrieved  is  to  be  recompensed  in  costs,  (e)  and  he 
is  entitled,  nnder  the  17th  order,  (/)  to  have  an  order  for  a  commission  return- 
able  on  the  last  return  of  the  term  following  that  which  is  allowed  to  the  plain- 
tiff by  the  same  general  order  for  the  return  of  his  commission ;  {g)  and  in  that 
case  he  will  have  the  carriage  of  the  commission  himself. 

Although  it  is  necessary  that  the  commission,  or  a  duplicate  of  it,  shoold  be 
produced  at  the  opening ;  yet,  after  it  has  been  opened,  the  reproduction  of  it 
IS  not  absolutely  necessary ;  and.  therefore,  where  a  joint  commission  had 
issued  to  examine  on  both  parts,  directed  to  three,  four,  or  two  commissioneis, 
and  three  met  and  examined  witnesses,  and  appointed  a  new  day  to  examine 
more,  but  the  defendant's  commissioner  took  up  the  commission  and  carried  it 
away,  and  came  not  at  the  day  appointed,  whereupon  the  plaintiff 'e  ooaimis- 
sioners,  having  come,  continued  the  examination  of  witnesses,  without  having 
the  commission,  and  certi6ed  them,  together  with  the  former  depositions  and  the 
r  *507  1  ^^^^  matter,  to  the  Court ;  the '  Court  ordered  *the  depositions 
L  ^  certified  to  be  sealed  up  again  and  to  remain  in  Court,  and  awarded 

a  iubpcma  duces  tecum  against  the  commissioner  to  bring  in  the  commission, 
dtc  (A)  This  was  done  in  order  that  he  might  bring  in  the  authority  by  which 
the  commissioners  had  acted  in  taking  the  depositions;  upon  which,  if  it 
should  appear  that  they  had  a  proper  authority,  the  not  having  the  commissioB 
before  them  would  not  have  invalidated  the  depositions,  (t) 

The  same  principle  was  acted  upon  by  the  ("ourt  of  Exchequer  in  a  reeent 
case,  {k)  where,  upon  a  commission  to  examine  witnesses  abroad,  the  plaintiff's 
commissioners,  having  examined  their  witnesses,  closed  the  commission,  and 
returned  it,  under  a  misapprehension  that  the  defendant  had  no  witnesses  to 
examine}  whereupon  the  defendant,  after  the  commission  had  been  sent  off  to 
England,  examine<l  his  witnesses  before  some  of  the  commissioners,  and  the 
depositions  of  such  witnesses  were  sealed  up  and  sent  to  England ;  on  a  motion 


(e)  Hind.  849.  {d)  For.  Rom.  190. 

(e)  Hind.  343.  (/)  Old.  1631. 

(g)  Anie^  p.  491.  (A)  Plrae.  Reg.  186. 

(0  For.  Rom.  132.  (A)  Inring  ▼.  Yiana,  1  T.  dt  J.  410. 
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beingf  made  for  liberty  to  annex  the  deposittone  of  the  defendant's  witnesseiy 
and  the  iDterrogatories  upon  which  they  were  founded,  to  the  commiaeion  and 
depnaitiona  on  the  part  of  tlie  plaintiff,  the  Court,  Sir  W.  Alexander,  L. 
C.  B.,  expreaaed  an  inclination  to  grant  a  new  oommiaalon,  unleaa  the  plaintiff 
would  conaent  to  the  motion;  ana,  upon  the  plaintiff's  conaenting,  made  the 
order, 

A(\er  a  commiaaion  haa  been  once  opened^  it  muat,  if  the  buaineaa  cannot  be 
completed,  be  regularly  adjourned*  otherwiae  the  commiaaion  will  be  loat, 
except  the  other  aide  agree  to  the  adjournment  or  to  take  freah  notice;  (/)  but  if 
the  commiaaion  be  not  opened,  and  he  who  haa  the  carriage  of  it  givea  freah 
notice,  and  then  executes  it,  thia  ia  a  aufficient  execution,  unleaa  in  the  mean 
while,  the  adverae  party  haa  obtained  and  aerved  an  order,  which  he  may  do» 
to  stay  proceedings  until  the  coaia  of  the  fopner  day'a  default  are  paid,  (m) 

A  commiaaion  may  be  adjourned  after  it  haa  been  opened,  *eyen  ^  ^^^  -^ 
though  the  time  and  place  of  opening  ii,  may  have  belen  appointed  >-  -I 

bj  the  Master;  becauae  the  appointmejntof  the  Maater  ia  only  to  direct  the  day 
and  place  of  opening  it  Therefore,  if  the  commiaaionera  agree,  they  havet 
notwithstanding  auch  appointmenti  authority  to  make  proper  adjoommenla.  (o) 

The  fair  courae  of  proceeding,  however,  ia  not  to  aojourn  without  neceaaityi 
the  examination  ahould  be  completed  as  far  aa  it  can  be  done  tmo  aciti^  that 
there  may  be  aa  little  opportunity  aa  possible  to  divulge  the  depositions ;  ( o) 
and  it  aeema,  that  if  the  plaintiff  or  hia  commiaaionera  abuae  the  carriage  of  ioB 
commiaaion  by  making  unnecesaary  adjournments,  or  an  irregular  examination 
of  witneaaes,  auch  a  proceeding  may  entitle  a  defendant  to  have  a  commiaaion 
of  his  own  and  the  carriage  of  it  {g) 

When  an  adjournment  ia  made,  if  any  witneaa  be  examined,  the  time 
when,  and  place  where,  auch  examination  ia  taken,  ought  to  be  described  and 
mentioned  in  the  title  of  the  depoaitiona,  and  a  memorandum  or  entry  of  auch 
adjoomment  made  thereon,  which  the  acting  commiaaionera  ahotild  aign, 
becauae,  upon  an  indictment  for  perjury,  committed  in  deposing  falsely  before 
commissioners,  it  is  essential  to  state  the  time  and  place  where  the  ileposition 
was  taken,  becauae,  prima  facie^  it  muat  be  intended  to  have  been  where  the 
title  of  the  depoaitiona  im  porta,  (r) 

Aa  aoon  aa  the  commission  has  been  opened  and  read,  both  parties  must,  if 
they  intend  to  examine  witnesses,  exhibit  their  interrogatories,  as  well  those 
intended  for  cross*examination  as  those  for  examination  in  chief.  For  the  rea- 
son which  has  been  before  stated,  (a)  these  interrogatoriea  moat  be  produced  to 
the  commiaaionera  before  they  are  awom ;  aAer  tne  commiaaionera  have  been 
vwom,  no  new  interrogatoriea  can  be  exhibited  without  an  order  of  the  Court  (/) 
If  the  commiaaionera  on  both  aidea  attend  the  execution  of  the  commission,  and 
one  side  examines,  and  the  other  side  neither  examines  nor  pots  in  r-  ^^^  -^ 
interrogatories,  he  shall  never  aAerwards  'examine,  unless  upon  ^  -* 

•pecial  order  made  upon  good  cause  shewn,  {u)  So  where  a  defendant  has 
joined  in  commission,  and  his  commissioners  do  not  attend,  or  if,  upon  due 
notice  being  given,  one  side  proceeds  and  examines  his  witnesses,  the  other 


(/)  It  b  said  that  this  does  not  apply  to  an  adjounuoent  from  one  day  to  the  next  Vide 
I  Smith's  Ch.  Pr.  309. 

(m)  Hind.  853;  Prac  Rag.  133. 

(o)  Brown  T.  Yermuden,  1  Ch.  Ca.  388;  Hind.  353. 

Ip)  Ibid.  868.  (9)  Hind.  853. 

(r)  Ibid.  (f)  Ante^  p.  478. 

(/)  Anie^  p.  479. 

(tt)  BidMrdsDB  ▼.  Lootiier,  I  Ch.  Cm.  174;  Hind.  855;  MiiMve  v.  Bmm»  1  Diek.  18; 
Mrf  vuie  Earl  of  Covantiy  ▼.  Uie  Coimteas  of  Covantiy,  Ibid.  35, 
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■ide,  if  he  does  not  examine,  shall  not  have  a  new  commission,  anlesi  upon 
affidavit  made  of  some  reasonable  cause  of  non-attendance,  (j?) 

The  commissioners  having  opened  the  commission,  administer  the  oath  to 
each  other,  in  the  form  specified  in  the  schedule  to  the  commission,  they  then 
administer  the  clerk's  oath,  specified  in  the  same  schedule,  to  the  several  cleifci 
who  are  employed  in  taking,  transcribing,  writing,  or  engrossing  the  depositkmi 
of  the  witnesses  to  be  examined,  (y) 

It  is  to  be  noticed  here,  that  a  commissioner  may  be  examined  as  a  witoesi 
under  the  commission,  but  the  other  commissioners  have  no  power  to  enforee 
his  attendance  for  that  purpose,  (z)  If  a  commissioner  is  so  examined,  hi* 
examination  should  be  taken  by  the  other  commissioners  before  he  is  aiwom  ai 
commissioner,  or  any  other  witness  has  been  examined  in  his  presence,  other- 
wise his  examination  will  be  irregular,  and  his  deposition  may  be  suppressed,  [a) 
If,  from  any  circumstance,  the  examination  of  a  commissioner  should  become 
necessary,  after  he  has  been  present  at  the  examination  of  the  other  whnessesi 
application  should  be  made  to  the  Court  for  leave  to.  examine  him.  The  Cooit, 
kowever,  is  very  cautious  in  making  such  an  order,  and  where,  owing  to  the 
sodden  ilhiess  of  a  witness  for  the  plaintiff,  he  had  been  rendered  incapable  of 
giving  evidence,  in  consequence  of  which,  the  examination  of  one  of  the  plain- 
tiff's  commissioners,  had  become  absolutelv  necessary,  in  order  to  enable  hia 
to  establish  his  right;  the  L.  C  Baron,  (Alexander,)  although  he  gave  pennis- 
sion  to  examine  the  commissioner,  directed  that  his  examination  shoold  be  eon- 
fined  to  the  proof  of  two  receipts  for  rent  {b) 

r    *510    1      *The  same  rule  applies  to  the  clerk  to  the  commissionen ; 
^  -^  therefore,  if  it  be  necessary  to  examine  the  clerii  to  the  commis- 

sioners as  a  witness,  he  must  be  examined  before  he  is  sworn  as  derk,  (c)  or 
at  least,  before  any  other  witness  has  been  examined. 

The  circumstance  of  a  commissioner  or  a  clerk  having  been  examined  as  a 
witness,  will  not  prevent  him  from  afterwards  acting  in  the  commission. 

After  the  examination  is  begun,  the  commissioners  ought  not  to  eonler  wiih 
either  party,  touching  the  examination,  or  to  take  new  instructions  concemiog 
the  same,  and  if  they  do  so,  it  will  be  a  great  misdemeanor,  and  punishable  by 
fine  and  imprisonment,  ((f) 

The  oaths  having  been  administered,  the  commissioners  attending  are  to  sub- 
scribe their  names  to  the  foot  of  each  schedule  of  interrogatories  respectively,  (e) 
The  title  of  the  depositions,  preparatory  to  the  exammation  of  witnesses,  ii 
then  written  upon  paper  thus :— - 

*  Depositions  of  witnesses,  produced,  sworn,  and  examined,  on  , 

the  day  of  ,  in  the  year  of  Queen  Victoria,  and  in  the 

year  of  our  Lord,  18    ,  at  the  house  of  ,  called  or  known 

by  the  name  of  the  ,  in  ,  in  the  of  , 

by  virtue  of  a  commission  issuing  out  of  Her  Majesty^  High  CouTt  of 
Chancery,  to  us  A.  B.,  and  C.  D.,  and  others  directed,  for  the  examina- 
tion of  witnesses,  in  a  cause  there  depending  between  John  Doe  oooi- 
phinant,  and  Richard  Roe  defendant ;  we  the  acting  commiasioneia,  under 
the  said  commission,  and  also  the  respective  cleiks  by  us  employed  ia 
takinff,  writing,  transcribing,  and  engrossing  the  said  depositions,  having 
first  duly  taken  the  oaths  annexed  to  the  said  commission,  according  to  the 
tenor  and  effect  thereof,  and  as  thereby  directed,  on  the  part  and  behalf  of 
the  complainant  John  Doe.'  (/) 

(x)  Hind.  856.  (y)  Hind.  844. 

(z)  2  Roll.  Rep.  90.  (a)  Prac.  Rag.  136. 

(b)  Grabb  v.  Ombb,  1  Y.  &  J.  86.  (e)  1  Harr.  Ed.  Newl.  S74-6. 

IbT)  Hind.  348,  citfld  4  Intt.  S78;  9  Rsp.  70;  Cro.  Jac.  66;  Yetv.  6S. 


WHi 


Hind.  846.  (/)  Ibid. 
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The  eommiflsionera  then  call  a  witness  before  them,  all  other  persons  being 
ordered  to  withdraw  during  the  examination,  *so  that  the  commis-  p  ^-..  -^ 
rioners,  their  clerks,  and  the  witnesses  to  be  examined,  may  be  left  ^  -^ 

together  in  one  room ;  (g\  one  of  the  commissioners  producing  the  interroga- 
lories,  takes  them  in  his  nand,  and  reads  the  title  of  them  to  the  witness  to  be 
Bxamined,  and  then  administers  the  oath  to  him.  The  form  of  the  oath,  is  the 
same  as  that  administered  by  the  examiner  5  (h)  but  it  may  be  varied  as  tlie  dae 
may  require,  and  the  substance  turned  into  an  affirmation  for  a  witness  who  is  a 
Qoaker,  (t)  or  otherwise  entitled  to  give  evidence  upon  affirmation,  instead  of 
oath,  (j) 

A  witness  must  first  be  examined  upon  the  interrogatories  of  the  party  who 
produces  him,  and  then,  forthwith,  without  suffisring  him  to  go  abroad,  upon 
the  cross-intem^atories,  on  the  other  side,  {k) — these  interrogatories,  like  the 
intenogatories  in  chief,  ought,  in  strictness,  to  have  been  delivered  before  the 
commissioners  were  sworn ;  but,  as  we  have  seen,  a  party  who  has  omitted  to 
deliver  cross-interrogatories  in  proper  time,  may  procure  an  order  for  liberty  to 
add  interrogatories  to  those  already  exhibited  by  him.  (/) 

The  course  of  proceeding,  with  regard  to  the  examination  of  a  witness  who 
does  not  understand  the  English  language,  is  the  same  as  that  to  be  pursued, 
where  the  witness  is  to  be  examined  before  an  examiner,  (m) 

The  party  suing  out  the  commission  has  a  right  to  examine  the  first  witness. 
Previously  to  the  examination  of  each  witness,  the  solicitor  for  the  party  for 
whom  he  is  to  be  examined,  prepares  a  note  containing  the  name,  rank,  or 
occupation,  age,  and  place  of  abode  of  the  witness,  and  of  the  several  interro- 
gatories to  which  he  is  to  be  examined.  This  notice  is  to  be  delivered  to  the 
commiBsioners ;  at  the  same  time  that  the  witness  is  sent  in  to  them ;  a  similar 
note  is  usually  sent  to  the  861icitors  for  the  other  parties,  that  they  may  have 
the  witness  cross-examined  if  they  think  proper,  (n) 

*The  witness  being  sworn,  his  name,  description,  address,  and  p  mR\o  1 
age,  are  written  under  the  title  of  the  depositions,  thus : — E,  F.^  ^ 

w  »  m  the of ,  Eaq,^  aged  —  yeare^  a  untness  prth 

ikiced^  euHfrn^  and  examined  on  the  pari  and  behalf  of  the  complainant  John 
Doe^  depoeeth  and  eaith  as  follows: 

Thie  answer  given  by  the  witness  to  each  interrogatory,  is  reduced  into  wri- 
ting, in  the  following  form  :— - 

1st.  To  the  first  inierrogatoty  this  deponent  saith  as  follows^  &c. ;  then 
must  follow  the  substance  of  the  deposition.  It  is  to  be  remarked  here,  that 
althoogh  the  statute  8  &  4  W.  4,  c  04,  s.  27,  directs  that  all  depositions  of 
witnesses  examined  in  the  High  Court  of  Chancery,  shall  be  taken  in  the  first 
person,  this  has  been  held  to  apply  to  depositions  taken  in  Court,  (t.  e.  by  the 
examiners  only,)  and  not  to  depositions  taken  by  commission,  (n) 

If  a  witness  cannot  depose  to  any  matter  contained  in  an  interrogatory,  the 
deposition  mus^  be  taken  down  in  these  words— ^^0  such  an  interrogatory  this 
txammani  cannot  depose.^  (a) 

If  a  witness,  upon  being  produced  before  the  commissioners,  demurs  or 
oljeets  to  being  examined,  the  commissioners  may  return  the  objection  with 

^ —       - ■ — — * 

t 

(g)  If  a  oommiMioner  lefnses  to  qualify,  he  ought  not  no  rvmaio  in  the  room.  Shew  ▼. 
IsaSmj,  Iff  Yes.  880-4. 


k)  Ante,  p.  481.  (t)  Hind.  846. 

J)  7  &  8  W.  8,  c  84;  8  A;  4  W.  4,  c  49;  1  A;  3  Fict  e.  77. 
(A)  Hind.  846. 

0  AntCt  p.  478;  Cartar  ▼.  Draper,  8  8im.  68. 

m)  Ante,  p.  484.  (n)  1  Newl.  Ch.  Pr.  867. 

(a)  Ante^  p.  484,  d.  (7.)  (0)  Beemes's  Old.  190;  4f«fe,  p.  488. 
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the  cominksion,  which  will  be  disposed  of  in  Ihe  maaner  pointed  out  in  the 
following  section. 

A  party  in  the  cause  cannot,  as  has  been  stated,  he  examined  wiiboot  an 
order,  which  must  be  produced  to  the  commissioners  before  his  depoMtioas  an 
taken,  {p) 

The  commissioners  should  themselves  examine  the  witnesses  and  not  leave  so 
weighty  an  afiair  to  their  clerks  or  others,  {q)  The  same  rales  and  regnlatiooi 
which  have  been  before  pointed  out  as  proper  to  be  observed  in  conducting  the 
examination  of  witnesses  before  the  examiner  should  be  observed  by  the  con- 
missioners  at  the  execution  of  a  commission  to  examine  witnesses,  (r)  In  addi- 
tion to  which,  it  may  be  stated,  that  the  commissioDere  are  bonnd  only  to 
r  *fil3  1  examine  witnesses  *to  those  interrogatories  or  parts  of  interrqgalo- 
L  -J  ries  to  which  they  are  called  upon  to  examine  them,  (a)  they  sic 

not,  however,  to  judge  what  mterrogatories  are  pertinent  and  what  are  not,  bit 
are  to  examine  upon  the  interrogatories  as  they  find  them  5  {t)  they  are  st 
liberty,  however,  to  exercise  some  discretion  as  to  what  is,  or  is  not,  legal  evi- 
dence, but  in  doing  so  they  must  be  very  careful  that,  in  rejecting  any  thii^, 
they  do  not  incur  the  danger  of  rejecting  too  much,  (ti)  The  commissioBefs 
must  also  be  careful  not  to  take  down  from  a  witness  matters  reflecting  upon 
the  character  of  any  of  the  parties,  unless  the  interrogatory  leads  to  iu  And 
where  a  witness,  examined  under  the  last  general  interrogatory,  had  depend 
several  things,  reflecting  upon  an  individual,  which  the  commissioners  look 
down,  Lord  Hardwicke  dischaiged  an  order,  by  which  the  witness  was  diieded 
to  pay  the  costs,  because  it  was  the  commissioner's  fault  to  take  down  say 
deposition  that  was  scandalous  and  impertinent,  (x) 

The  deposition  of  each  witness,  aAer  it  has  been  taken  down,  sfaonld  be 
carefully  read  over  to  htm,  or  he  should  be  permitted  to  perose  and  consider 
what  he  has  deposed ;  and  if,  upon  such  revision,  any  errors  appear,  or  the 
witness,  upon  recollection,  objects  to  the  statement  or  penning  of  the  deposi- 
tions, the  same  must  be  rectified,  (y)  A  witness,  while  he  is  before  the  cw- 
misioners,  may  correct  his  testimony  in  the  same  manner  as  a  witness  befoie 
the  examiner ;  but  afler  he  has  left  the  commissioners,  he  cannot  ccMne 
for  that  purpose,  (yy) 

The  witnesses  must  severally  subscribe  their  christian  and  surnames  or  maifci 
to  the  paper  drafts  of  their  respective  depositions,  and  where  a  witness  diei 
after  he  has  been  examined,  but  before  he  has  signed  his  depositions,  they  can- 
not, as  we  have  seen,  be  read,  (z) 

If  the  day  appointed  for  the  return  of  the  commission  should  arrive  bcfiae 
r  *514  1  ^  examination  of  all  the  witnesses  has  *been  completed,  the 
^  -^  commission,  <Sus.,  must  be  closed  and  sealed  up ;  and  the  poty 

wanting  it  should  apply  for  a  renewed  commission,  or  he  may,  by  eotumtj 
obtain  an  order  to  extend  the  return  of  the  commission.  {d\ 

After  the  paper  drafts  of  the  depositions  have  all  been  signei^  ^e  whole  aie 
engrossed  or  copied  upon  parchment  by  the  clerks  attending,  each  witness  sob* 
•oribing  his  name  to  his  own  depositions  thus  engrossed.  (S)  It  is  said,  how- 
ever, that  if  the  original  deposition  be  signed  by  the  witness,  it  is  not 
that  the  signature  to  the  engrossment  should  be  in  his  own  hand,  (c) 


i. 


iz)  Ante,  p.  486.  (a)  1  Sauth's  Cb.  Pr.  Ed.  1888,  388. 

(6)  Hind.  848.  (e)  1  Smith's  Cb.  Pr.  868  a. 


p)  Ante,  p.  460.  {q)  PrM.  Reg.  184;  Hind.  34a 

r)   Fiflk,  ante,  p.  482  d  teq.  (jr)Whitetocke  ▼.  Baker,  13  Yes.  511. 

(/)  Baker  ▼.  Cole.  2  Swanit.  907  (n.)  (u)  Whilelocke  v.  Baker,  u&c  warm, 

(9)  Aooo.  2  P.  Wme.  406.  (y)  Hind.  849 ;  Pn».  Reg.  128. 

(yy)  Lord  Abergavenoj  v.  Powell,  1  Mer.  130. 
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Where  a  book,  deed,  paper,  or  other  exhibit  is  proved,  the  following  en- 
dorsement,  (without  which  it  cannot  be  read  at  the  hearing,)  containing  the  title 
of  the  caaee,  &c,  is  written  upon  the  exhibit  produced,  two  or  all  of  the  act- 
ing eoffloiiaaionen  before  whom  the  same  was  proved  subscribing  their  names 
Id  the  endorsement  thus:-* 

In  Chancery, 

Between  John  Doe^  •  •  •  •  Plmhtifff 

and 

Richard  Styles^  Defendant, 

16  August^  1838.  At  the  execution  of  a  commi$dion  for  the  examination 
of  witneseee  in  this  cauee^  this  papei  writing  woe  prodvceJ^  and  shewn  to 
B.  S,^  a  witness  sworn  and  examined^  and  by  him  deposed  unto  at  the  time 
^  Ms  examination  on  the  complainants  behalf^  [if  two  or  more  witnesses 
prove  the  same  exhibit,  add,  for  each  witness,]  and  was  also  produced  and 
sworn  tm/o,  ^c^  a  loitness^  4'^.,  before  us.  A.  B. 

CD.  {d) 

The  depositions  of  witnesses  engrossed,  as  before  mentioned  upon  parcn* 
nent,  must  be  carefully  examined  and  compared  with  the  paper  drafts,  and 
when  the  engrossment  is,  upon  such  examination,  found  t6  be  a  tnie  copy  of 
the  original  depositions,  two,  (generally  all,)  of  the  acting  commissioners  sub- 
seribe  their  names  to  each  skin  of  parchment,  if  more  than  one.  The  deposi- 
tions thus  engrossed  upon  parchment  and  signed^  are  then«  ^together  r-  ^kik  i 
with  the  interrogatories,  to  be  uinexed  to  the  commission  with  the  >-  -■ 

schedale  of  oaths,  and  a  return  is  then  endorsed  upon  the  commission,  near  the 
middle,  in  the  following  form  :— 

*  7%e  execution  of  this  commission  appears  in  a  certain  schedule  (or  in 
certain  schedules^  it  more  than  one,)  hereto  annexed,^ 

This  return  is  made  by  two  or  more,  (generally  all,)  of  the  acting  commis- 
rioners  who  must  subscribe  their  names  thereto,  (e) 

Commissioners  making  a  false  return,  e.  ^.,  by  certifying  that  a  witness  was 
examined  upon  oatii,  who  was  never  examined,  are  (ineable.  (f) 

If  any  of  the  commissioners  obstruct  the  others  in  their  examination,  or 
examine  irregulariy,  such  misbehaviour  or  whatever  else  it  may  be  necessary  to 
eommanicate  to  the  Court,  may  be  certified  by  the  commissioners  in  the  return 
of  the  commission*  This  may  be  done  without  affidavit,  because,  being  officers 
of  the  Court,  they  are  allowed  to  certify ;  but  it  seems,  that  a  party  wishing  to 
avail  himself  of  such  certificate,  must  make  an  application  supported  by  affidavit 
of  the  fact,  otherwise  the  Court  will  not  take  notice  of  the  commissioners*  cer- 
tificate alone,  because  they  are  appointed  for  another  purpose,  and  are  not  to 
eertify  but  of  necessity,  (g) 

The  commission,  together  with  the  oaths,  interrogatories,  and  depositions 
amexed,  must  then  be  neatly  and  carefully  folded,  so  that  no  part  of  the  en- 
grossoieni  or  writing  may  be  read,  and,  being  so  folded,  and  bound  with  red 
tape  or  string,  in  such  a  manner  that  the  label  of  the  commission  only  mav 
appear  to  view,  and  hang  out  therefrom,  the  acting  commissioners  set  their  seals 
in  the  several  meetings  or  crossings  of  the  tape  or  string ;  and,  upon  some  place 
on  the  outside  of  the  commission,  they  subscribe  their  names.  (A) 

After  the  commission  has  been  thus  executed  and  made  up,  the  paper  drafts 
of  tiie  depositions  of  the  respective  witnesses,  for  each  party,  should  be  care- 
lolly  sealed  up  and  delivered  to  some  of  the  acting  commissioners,  for  safe 

IM  350.  (e)  1  Smith's  Ch.  Pr.  ^50. 

')  Kmd.  368;  Cro.  Elix.  388.  (jg)  Hind.  358. 
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r  *516  1  ^'^3^*  These  *paper  drafts  are  sometiines  divided  into  two  paiti» 
^  -^  and  the  parts  so  divided,  interchangeably,  kept  by  the  cammiMioii- 

ers  for  the  respective  parties ;  but  the  most  usual  way  is  for  the  plaintiflT^s  and 
defendant's  commissioners,  respectively  to  keep  the  drafts  of  the  adverse  patty's 
witnesses,  taking  care  that  no  person  see  them  until  publication  has  passed  in 
the  cause,  (i) 

The  commission  having  been  made  up  in  the  manner  above  directed,  with 
the  label  hanging  therefrom,  mudt  either  be  delivered  by  one  of  the  commis- 
sioners personally  into  the  hands  of  the  clerk  in  Court,  who  made  it  cot,  or  of 
his  agent  at  his  seat  in  the  Six  Clerk's  office ;  or  it  may  be  delivered  by  one  of 
the  acting  commissioners  into  the  custody  of  a  careful  person,  with  instractioas 
to  carry  and  deliver  the  same  personally  into  the  hands  of  the  clerk  in  Cooit  or 
his  agent  It  will  abo  be  proper  to  apprize  such  person  of  the  oath  which  will 
be  required  of  him  upon  delivery  of  the  commission,  (k) 

When  the  commission  is  brought  by  a  messenger,  the  clerk  in  Court  to  whoa 
it  is  delivered,  must,  as  soon  as  it  arrives,  and  previously  to  its  heiag  delivered, 
take  the  bearer  to  the  sitting  Master  at  the  Public  office,  or  to  any  other  Masttr 
in  his  absence,  before  whom  the  bearer  must  make  oath  ^  that  he  received  the 
eammhsion  from  the  hamli  of  one  or  more  of  the  commUHoners  iherem 
named^  and  that  it  has  not  been  opened  or  altered  since  he  received  ii$^  ul 
endorsement  is  then  made  upon  the  commission  thus : — 

8  Nov.  1837,  upon  the  oath  of  71  F. 
before  Edmund  DowdetweO, 

If  a  commissioner  brings  the  commission,  no  oath  is  required  of  hiai,  and  the 
endorsement  upon  the  commission  then  is— *8  Nov.  1837,  received  by  the 
hande  of  A.  B,^  Eeq.^  one  of  the  commissioners.^  (/)  If  the  other  party  wiB 
consent  to  waive  the  oath  of  the  messenger,  the  depositions  must  be  sent  up  to 
the  town  agent,  and  by  him  left  with  his  clerk  in  Court,  who  will  procare  the 
opposite  clerk  in  Court  to  endorse  them  as  *  received  without  oath  of 
ger.'{m) 

r    *fil7    1      *Where  a  commission  having  been  executed  and  sealed,  d!n%, 
^  -^  delivered  to  a  messenger  who,  by  accident,  lost  it  on  the  road,  where 

it  was  picked  up  by  two  travellers,  who  brought  it  to  one  of  the  Masters  ;  upoa 
their  affidavit  that  they  had  not  opened  or  altered  the  same,  the  Court  made  an 
order  that  the  depositions  should  be  received  and  deposited  in  the  hands  of  the 
Six  Clerk,  and  a  rule  to  publish  entered  thereupon  as  if  the  depositions  had 
been  regularly  returned,  (n) 

Where  a  commission  to  examine  de  bene  esse  and  the  depositions  retnmsd 
were  completely  lost,  an  order  was  made  that  the  commissioners,  in  whose 
tody  the  paper  drafts  of  the  depositions  remained  sealed,  should  return  the 
unopened,  and  that  the  same  should  be  delivered  to  the  Six  Cleric  unopened, 
and  be  engrossed,  and  that  such  engrossment  should  be  filed  and  made  use  of  as 
the  original  deposition  might  have  been,  (o) 

The  clerk  in  Court  or  his  aeent  having  thus  received  the  commission,  deposits 
it  at  his  seat  in  the  office  and  keeps  it  unopened  till  publication  has  passed  in 
the  cause,  (p) 

(t)Hind.^l.  (ifc)  Ibid. 

(/)  Hind.  853.  (m)  1  Snith'a  Ch.  Pr.  Ed.  1838,  378. 

(n)  SmalM  ▼.  Chsyter,  1  Dick.  99. 

(o)  Jones  y.  Donithome,  1  Dick.  363.     Vide  etiam  Burn  v.  Bam,  3  Cox.  438. 

(p)  Beanwf'i  Ord.  Ill,  331;  Pne.  Reg,  117. 
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It  has  been  before  stated,  that,  under  the  17th  order  of  1831,  if  a  plaintiff 
saee  oat  a  commission,  and  ne^^iects  to  execute  and  return  the  same  at  or  within 
tiie  time  stated  in  his  order,  the  defendant  is  entitled  to  an  order  for  another  com- 
mission, returnable  at  the  last  return  of  the  term  following  tliat  which  is  allowed 
to  the  plaintiff  by  the  same  order  for  the  return  of  his  commission.  This  order, 
it  is  presumed,  will  apply  to  all  cases  where  the  commission  has  been  lost 
through  the  default  or  neglect  of  the  plaintiff  or  his  commissioners.  Some- 
times, however,  where  the  commission  is  not  lost,  but,  owing  to  some  neglect 
or  mistake  of  the  party  not  having  the  carriage  of  it,  such  party  has  not  had  the 
benefit  of  examining  his  witnesses  under  it,  the  Court  will,  upon  application, 
supported  by  proper  aifidavits,  make  an  order  for  another  or  a  renewed  commis- 
sion. Thus  where  the  commissioners  closed  *the  commission  r-  ^..^  -. 
before  the  proper  time,  without  the  defendant  or  his  solicitor  being  >-  -* 

apprized  of  their  intention  to  do  so.  Lord  Hardwicke  directed  a  new  commis- 
sion to  be  issued,  (q)  So  where  the  defendant's  commissionere  were  both  pre- 
vented from  attending  by  illness,  and  the  commissioners  for  the  plaintiff  there- 
fore proceeded  ex  parte^  a  new  commission  was  onlered  for  the  defendant  to 
examine  his  own  witnesses,  (r)  In  like  manner,  a  second  commission  was 
allowed  to  a  defendant  for  the  examination  of  some  of  the  plaintiff's  witnesses 
as  to  the  fact  of  their  being  interested  in  the  suit,  upon  affidavit  by  the  defend- 
ant's solicitor  that  he  did  not  learn  that  any  of  the  witnesses  were  so  interested 
until  after  the  execution  of  the  former  commission,  and  that,  therefore,  no  inter- 
rogatories had  been  exhibited  to  any  of  the  witnesses  as  to  their  interest  in  the 
event  of  the  suit.  («) 

The  Court,  however,  must  be  satisfied  by  the  affidavits  upon  which  the  appli- 
catioo  is  made,  that  there  was  some  reasonable  cause  for  the  party  not  avsoling' 
himself  of  the  first  commission,  and  that  neither  the  party  who  did  not  examine, 
nor  any  for  him  or  by  his  direction  or  knowledge,  or  with  his  privity  or  consent, 
have  seen,  heard,  or  been  informed  of  the  contents  of  the  depositions  taken,  or 
of  any  part  of  them,  nor  willingly  will  see,  hear,  &c,  till  he  has  examined,  or 
until  publication  pass,  {t)  It  is  to  be  observed,  that,  in  Barnsley  v.  Powell^ 
above  referred  to,  (t<)  the  depositions  under  the  former  commission  had  been 
seen,  and  that  Lord  Hardwicke,  therefore,  refused  to  allow  the  defendant  to 
exhibit  any  new  interrogatories  under  the  renewed  commission  for  the  exami- 
nation of  new  witnesses,  but  restricted  him,  by  the  order,  to  the  exhibition  of 
additional  interrogatories  as  to  the  competency  or  credit  of  a  former  ^  ^..g  -, 
witness,  *and  for  the  cross-examination  of  such  witness,  and  for  the  I-  ^ 

proof  of  exhibits. 

By  Lord  Clarendon's  Orders,  it  is  directed,  that,  where  a  commission  is 
awarded  to  examine  witnesses,  if,  by  default  of  him  that  hath  the  carriage  of 
the  commission,  or  of  his  commissioners,  nothing  is  don^,  he  shall  bear  all 
the  charges  the  other  side  was  put  unto  about  that  commission,  either  for  fees 
of  Court,  bringing  or  entertaining  commissioners,  or  otherwise,  to  be  ascer- 
tained by  the  oath  of  the  party  or  of  him  that  disbursed  the  money  for  him, 


to) 


Banisley  v.  Powell,  8  Atk.  693. 

GcMt  ▼.  Barber,  2  Bro.  C.  C.  1.     Vide  etiam  RiehanlflOQ  ▼.  Louther,  1  Cha.  Ca. 
«78. 

(«}  Vaoghan  v.  Worrell,  2  Mad.  323. 

(f)  Geeat  y.  Barber,  ubi  tuprag  For.  Rom.  130,  131;  Hind.  856.  Thif  affidavit  if 
neoeanrj  even  where  pablication  has  not  paHed  in  the  came;  for  altboagh  a  party  cannot 
regularlj  tee  the  depoeitiont  before  publication,  yet  he  may  have  been  informed  of  them  from 
other  lources,  e.  g.,  by  the  witneaaee  themeelves,  there  being  nothing  to  prevent  witneiaea 
from  commnnicating  their  teitimony.     Vide  Boughton  ▼.  Pierrepointy  8  Swanat  560. 

(tf )  3  Atk.  693. 


tnd  shall  renew  the  commission  at  his  own  charge,  (x)  And  where  one 
produceth  and  ezamineth  all  his  witnesses,  and  the  other  side  doth  not,  hot 
prays  a  new  commission,  if  it  he  granted,  he  shall  bear  all  tlie  chaiges  of  the 
renewed  commission,  both  in  Court  and  in  the  country,  4is  well  for  the  cha];ge 
and  entertainment  of  his  own  commissioners  as  of  the  commissioners  on  the 
other  side ;  and  the  other  side  shall  be  permitted  to  cross-examine  the  witnesMS 
produced  by  him  that  reneweth  the  commission,  but  if  he  will  exAmine  any 
ether  witnesses  of  his  own,  then  he  shall  bear  his  own  part  of  the  charge ;  this 
chaiges  before  mentioned  to  be  ascertained  by  the  oath  of  the  party  or  of  hia 
that  disbursed  the  money  for  him.  {y) 

If  a  commission  becomes  void  by  the  error  of  the  clerk  in  Goart  who  mads 
it  out,  the  costs  shall  be  borne  by  him  and  by  that  side  for  whom  it  was  takea 
out  or  who  had  the  carriage  of  it.  (z) 

The  proceedings  under  a  renewed  commission  are  the  same  as  those  nndv 
the  first.  By  Lord  Clarendon's  Orders,  before  referred  to,  it  is  directed,  ^that 
be  at  whose  instance  a  commission  to  examine  witnesses,  after  a  former  con- 
mission  executed  and  returned^  is  once  renewed,  and  he  by  whose  default,  or 
by  default  of  his  commissioners,  a  former  commission  was  not  executed^  and 
thereupon  it  is  renewed,  shall,  at  his  peril,  examine  all  his  witnesses  by  that 
r  *520  1  Tcnowed  commission,  or  examine  *them  in  Court  by  the  end  of 
^  ^  the  term  wherein  that  renewed  commission  is  made  retonidik^ 

without  any  more  or  further  delay.*  (a) 


It  is  said,  that  a  commission  once  issued  cannot  be  dischaiged,  except  lor 
irregularity,  which  must  be  certified  by  the  Master  upon  a  reference.  (6)  Bot 
it  seems,  that  if,  from  any  cause  not  dependant  upon  the  parties  or  upon  one 
party  more  than  another,  such  as  disagreement  among  the  commissioners,  the 
commission  cannot  be  executed,  the  Court  will  send  down  an  examiner  into  the 
country,  (c)  If,  therefore,  a  disagreement  arises  among  the  commis«io&en» 
they  ought  to  certify  it  to  the  Court  in  tlie  manner  before  pointed  out  {d) 

With  respect  to  the  expenses  of  commissioners  fur  the  examination  of  wit- 
nesses, the  role  is,  that  the  acting  commissioners  shall  be  allowed  one  gidnm 
per  diem  during  the  execution  of  the  commission,  exclusive  of  every  other 
expense  incident  thereto,  (e)  The  clerks  are,  in  like  manner,  entitled  to  Aojf 
a  guinea  per  diem.  The  expenses  and  chaiges  of  entertainmei^t,  and  other 
matters,  are  borne  by  the  parties  joining  in  and  attending  the  execution  of  the 
commission.  The  expenses  of  the  witnesses,  if  required,  are  alwajrs  paid  by 
the  party  producing  them  before  they  give  evidence.  (/) 

The  expenses  pif  a  commission  to  examine  witnesses  may  be  very  dispro- 
portionate where  one  party  examines  a  great  many  witnesses,  and  the  other 
party  only  a  few ;  and  were  such  expenses  to  be  borne  by  the  parties  equally, 
great  hardship  might  be  borne  by  one  of  them.  However,  any  difiicolty  of 
this  nature  may  be  obviated,  by  each  party,  at  the  commencement  and  duriag 

(x)  Beames'fl  Ord.  191.  (y)  IHd.  192. 

(t)  Prac.  Reg.  128.  (a)  Beames*8  Old.  193. 

h)  Prac.  Reg.  122.  (c)  Ibid.  126  ;  Hind.  358. 

(d)  Ante,  p.  515. 

(«)  A  quantum  meruit  lies  for  serv&g  as  a  commiaeioner  upon  a  oommierioo  to  exsniM 
witneflses,  though  it  was  objected  that  he  acted  by  ccunmand  of  the  Court  sed  non  aUoeatw, 
because  he  is  appointed  at  tiie  nomination  of  the  party,  who  ought  to  pay  him  if  he  eii^loys 
bim.     Stockhold  ▼.  CoUington,  1  Salk.  330;  Garth.  208;  Comb.  186. 

(/)  Hind.  359. 
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Ae  ezeeution  of  the  commisston,  keeping  his  own  ^commissionen*  ^  ^^^,  ^ 
derke  and  witnesses  separate  Trom  the  others,  and  paying  for  their  I-  ^'^^  J 
entertainment  and  chaiges  only.  A  witness  cross-examined  under  a  commis* 
sion  thus  conducted  may  be  kept  at  the  joint  expense  of  both  parties  examining 
and  Cross-examining  him  $  but  if  a  party  who  insists  upon  cross-examining  a 
witness  needlessly  defers  the  cross-examination,  and  detains  the  witness  several 
days  for  that  purpose,  the  party,  examining  such  witness  origjinBlly,  may  par 
him  his  expenses  and  chaises  up  to  the  conclusion  of  his  examination  in  ehie^ 
and  then  the  subsequent  expense  of  the  witness's  detention  for  cross-examina- 
tion must  be  borne  by  the  party  detaining  him.  {g) 

Where  a  defendant  merely  joins  in  commission  for  the  purpose  of  cross- 
examination,  he  is  only  allowed,  on  the  taxation  of  costs,  for  the  attendance  of 
one  commissioner,  (h) 


It  sometimes  happens,  that  witnesses,  whose  testimony  is  important  to  the 
parties  in  the  cause,  or  some  of  them,  reside  abroad,  or  in  some  place  out  of 
the  jurisdiction  of  the  Court ;  in  such  cases  a  commission  to  examine  wit- 
nesses abroad  must  be  obtained. 

Commissions  of  this  description  may  be  issued  to  take  the  depositions  of 
witnesses  in  any  country.  Where  the  country  in  which  the  witnesses  reside 
is  at  war  with  this,  the  usual  practice  appears  to  be,  to  direct  it  to  the  nearest 
neutral  port  5  (t)  but,  in  Cahill  v*  Shepherd^  {k)  Lord  Erskine  made  an  order  for 
a  commission  to  examine  witnesses  to  be  directed  to  Seville^  in  Spain,  although 
there  was  then  a  war  between  this  country  and  Spain. 

In  GoBon  v.  f^Fordsworih,  (/)  the  King  of  Sweden,  to  which  country  a 
commission  was  directed,  refused  to  allow  it  to  be  executed,  unless  it  was  done 
by  some  magistrate  there,  according  *to  the  laws  of  Sweden  ;  and  r-  0mo  -i 
Lord  Hard  wicke  refused  to  direct  any  'other  commission  into  the  ^  -■ 

same  country,  as  there  appeared  to  be  no  probability  that  any  future  comn\is- 
sion  there  could  be  executed  :  his  Lordship,  therefore,  ordered  the  depositions 
of  the  witnesses,  which  had  been  taken  de  bene  esse,  to  be  published,  (m) 

Where  the  witnesses  to  be  examined  reside  in  the  East  Indies,  recourse  may 
be  had  to  the  provisions  of  the  statute  13  Geo.  3,  c  63,  s.  44,  by  which  it  is 
enacted,  ^  that  when  and  so  often  as  the  East  India  Company,  or  any  person 
or  persons  whatsoever,  shall  commence  and  prosecute  any  action  or  suit  in  law 
or  equity,  for  which  cause  hath  arisen,  or  shall  hereafter  arise,  in  India,  a^inst 
any  other  person  or  persons  whatsoever  in  any  of  his  Majesty's  Courts  of  West- 
minster, it  shall  be  lawful  for  such  Courts  respectively,  upon  motion  there  to  be 
made,  to  provide  and  award  such  writ  or  writs  in  the  nature  of  a  mandamui  or 
commission  to  the  chief  justice  and  judges  of  the  Supreme  Court  of  Judicature 
at  Fort  William,  or  the  judges  of  the  Mayor's  Court  at  Madras^  Bombay^  (n) 
or  Bencoolen^  as  the  case  may  require,  for  the  examination  of  witnesses ;  and 
that  such  examination,  being  duly  returned,  shall  be  allowed  and  read,  and 


S5' 


j)  Hind.  359.  (A)  1  Smith's  Ch.  Pr.  8S3. 

(I)  T.  Romnej,  1  Amb.  6S.  (Ar)  IS  Yes.  83S. 

(/)  8  Yes.  325,  386;  1  Amb.  108,  S.  C. 

(m)  Vide  Belt's  Supplement  to  Yesey,  857. 

(n)  By  the  37th  Geo.  3,  c.  142,  s.  11,  the  powers,  Sec.,  of  the  Mayor's  CouTti  at 
Madras  and  Bombay  were  transferred  to  the  Recorder's  Courts  at  those  presidencies ;  and 
by  the  40th  of  Geo.  3,  c.  79,  s.  5,  the  powers,  dec.,  of  the  Recorder's  Court  at  Madras 
were  tranifened  to  the  Supreme  Court  of  Judicature  at  Madras  /  and  by  the  4  Geo.  4, 
c  71,  sec  8,  the  powers,  dec.,  of  the  Recorder's  Court  at  Bombay  were  transferred  to  the 
Supreme  Court  of  Judieaiurt  ai  Bombay, 
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shall  be  deemed  good  and  competent  evidence  at  any  trial  or  hearing  beti 
the  parties  in  such  cause  or  actioOf  in  tho  same  manner  in  all  respects  as  if  the 
several  directions  thereinbefore  described  and  enacted  in  that  behalf,  were  agam 
repeated.' 

It  seems  thai  this  act  does  not  supersede  the  power  which  the  Cooct  had 
before,  of  granting  commissions,  in  the  ordinary  form,  to  examine  witneases  ia 
India,  (o)  Where,  however,  an  ordinary  commission  has  been  already  granled, 
r  *523  1  ^^^  *Court  will  not  make  an  order  for  a  new  one,  under  Uik  acti 
^  -^  without  discharging  the  order  for  the  ordinary  commission,  (p) 

Besides  the  ordinary  cases  in  which  a  commission  to  examine  witnesses  abroad 
is  required,  for  the  purpose  of  obtaining  evidence  in  the  suit  itself,  a  commissioa 
is  also  frequently  granted  for  the  purpose  of  enabling  the  party  applying  for  it, 
to  make  use  of  the  testimony  of  witnesses  resident  abrosid  in  aid  o^  or  in  lie- 
fence  to,  an  action  at  law.  In  such  cases,  the  bill  prays  no  equitable  relief,  bat' 
is  merely  a  bill  of  discovery  accompanied  by  a  prayer  for  a  commission  to  exam- 
ine  witnesses ;  and  if  filed  by  the  defendant  at  law,  it  prays  an  inj  unction  to 
restrain  the  other  party  from  proceeding  at  law  in  the  mean  time.  SoRie  dife- 
ence  exists  with  respect  to  the  practice  as  to  granting  injunctions  in  these  cases 
and  in  cases  of  bills  seeking  the  relief  ordinarily  administered  in  a  Court  of 
Equity,  which  will  be  noticed  in  another  portion  of  this  work.  At  present,  it 
is  only  necessary  to  observe,  that  a  bill  for  the  mere  purpose  of  examining  wit- 
nesses abroad  is  subject  to  nearly  the  same  rules  as  bills  for  discovery  in  aid  of 
an  action  at  law.  It  has,  therefore,  been  held,  that  such  a  bill  will  not  lie  wheie 
an  action  at  law  has  not  been  actually  commenced,  and  that  the  bill  most  contain 
an  averment  that  an  action  has  been  brought,  {q)  But,  as  we  have  before  seen,  (r) 
if  the  bill  requires  a  commission  to  examine  witnesses  in  aid  of  more  than  one 
action  at  law,  it  will  be  liable  to  demurrer,  unless  where  several  actions  aie 
brought  against  different  underwriters  upon  the  same  policy  of  insurance,  so 
that  the  actions  may  come  within  the  rule  for  the  consolidation  of  such  actions 
by  the  court  in  which  they  are  brought.  («)  To  this  may  be  added,  that  where 
a  commission  is  wanted  to  assist  in  the  promotion  or  defence  of  an  action  at  law, 
it  must  be  specifically  prayed  for  by  the  bilL 

The  bill  also  must  not  only  shew  that  the  action  has  been  brought,  but  it  most 
shew  that  the  facts  relied  upon  as  to  which  evidence  is  sought,  are  such  as  can 
be  made  use  of  either  in  support  of  the  action  or  in  defence  to  it ;  otherwise 

r  *524  1  *^^  ^'^^  ^^^  ^^^  '^^*  (^)  "^^'^  principle  was  distinctly  asserted  by 
L  -^  Lord  Eldon  in  Lotuada  v.  Templer^  (u)  in  which  his  Lordship 

said,  ^that  though  the  circumstances  were  such  that  even  if  the  plaintiff  at  lav 
had  obtained  a  verdict,  he  could  not  allow  him  to  receive  the  money  until  it  was 
ascertained  what  had  been  done  in  Peru^  yet  he  would  not  grant  coramissioas 
in  aid  of  a  defence  to  an  action  when  he  was  not  satisfied  that  the  facts  allegsd 
as  a  defence  would  constitute  a  legal  defence  to  the  legal  demand.  *The  Conit,* 
he  added,  ^ ought  never  to  grant  a  commission  without  examining  strictly  what 
is  the  state  of  the  pleadings  at  law.'  Upon  the  same  principle,  where  a  bill 
was  filed  for  a  discovery  in  aid  of  a  defence  to  an  action  at  law  brought  in  this 
country  upon  a  foreign  judgment,  the  Court  allowed  a  demurrer,  upon  the  ground 
that  a  foreign  judgment  could  not  be  questioned  by  the  Courts  here,  (x)  But 
although  a  foreign  judgment  cannot  be  questioned  by  the  Courts  here,  yet  it 
seems  that  the  nature  and  efiect  of  the  sentence,  and  the  extent  of  the  jurisdic- 
tion  of  the  Court  by  which  such  judgment  was  pronounced,  may  be  disputed. 


(o)  Murray  ▼.  Lawford,  6.  Sim.  673. 
}q)  Angell  ▼.  AiigeU»  I  8.  dc  8.  S3, 
(f)  lUd. 
(tt)  8  Rom.  661,  664. 


(p)  Murray  ▼.  Lawford*  6. Sim.  679. 
(r)  AnU^  T.  1»  p.  44S. 
{t)  Shedden  ▼.  Baring,  3  Anrt.  900. 
\x)  Martin  ▼.  Nicolk»  8  Sim.  45a 
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Id  ffodi  case  the  Court  will  grant  a  commisaion  for  the  purpose  of  examining 
witnesaes  as  to  those  points,  although  it  will  not  permit  one  to  issue  to  take 
evidence  as  to  whether  a  foreign  Court  has  been  properly  constituted,  {y) 

It  is  to  be  observed,  that,  although  a  bill  for  a  commission  to  examine  wit- 
nesses abroad,  in  aid  of  or  in  defence  to  an  action  at  law,  is  generally  framed  as 
a  bill  of  discovery,  the  Court  will  sometimes  grant  a  commission,  although  it  will 
not  compel  the  defendant  to  make  the  discovery  sought,  as  in  cases  where  the  bill 
seeks  a  discovery  from  the  defendant  which  would  subject  him  to  a  penalty,  (z) 
or  to  prosecution  for  a  libel,  (a) 

^The  frequency  of  applications  to  the  Court  for  commissions  to  r-  ^-nR  -i 
examine  witnesses  abroad  in  aid  of  or  in  defence  to  an  action  at  law,  L  -^ 

has  been  very  much  diminished  by  the  stat.  1  W.  4,  c  22,  s.  4,  by  which  the 
Courts  of  Common  Law  are  authorized,  upon  the  application  of  any  of  the  parties 
to  an  action  depending  in  such  Courts,  to  order  a  commission  for  the  examination 
of  witnesses  on  oath,  at  any  place  or  places  out  of  their  jurisdiction,  by  interroga- 
tories or  otherwise,  &&  That  statute,  however,  although  it  gives  the  Courts  of 
Common  Law,  in  this  respect,  a  concurrent  jurisdiction  with  Courts  of  Equity, 
does  not  take  away  the  right  of  the  parties  to  a  suit  at  law,  to  apply  to  a  Court  of 
Equity  for  a  commission  to  examine  witnesses  abroad.  And  where  an  action 
at  kw  had  been  brought  against  the  plaintiffs  in  equity,  who  in  consequence  of 
their  witnesses  being  about  to  go  abroad,  applied  to  the  Chief  Justice  of  the 
King's  Bench,  under  the  provisions  of  the  act,  for  a  commission  to  examine 
their  witnesses  before  trial,  which  his  Lordship  refused ;  but  gave  them  leave 
to  have  the  witnesses  examined  viva  voce,  before  a  gentleman  of  the  bar,  with 
liberty  to  the  other  side  to  attend  and  cross-examine;  and  the  plaintiffs  in 
eqaity,  not  choosing  to  avail  themselves  of  such  liberty,  filed  a  bill  in  chancery, 
praying  a  commission  to  examine  their  witnesses  in  New  York,  whither  they 
had  gone ;— the  Vice  Chancellor,  Sir  John  Leach,  upon  application,  granted 
the  order  for  the  commission ;  and  his  houour^s  decision,  was  afterwards  con- 
firmed by  the  Lord  Chancellor  upon  appeal.  (6)  A  similar  decision  was  pro- 
nounced, by  the  same  learned  Judge,  in  Baskett  v.  Toosey^  (c)  though  the 
question  arose  under  a  different  statute.  There,  an  action  was  brought  by  the 
plaintiff,  who  was  resident  at  Bencoolen  in  the  East  Indies,  against  the  defend- 
ant here,  and  an  application  was  made  for  a  commission  to  examine  witnesses, 
in  sup|iort  of  the  action,  at  Bencoolen;  the  motion  was  opposed,  upon  the 
ground  thai,  under  the  stat.  13  Geo.  3,  c.  63,  s.  44,  (c^  it  was  competent  to  the 
Court  of  Law,  where  the  action  was  brought,  to  award  a  writ  in  the  nature  of  a 
mandamus,  or  commission  to  *the  Chief  Justices  and  Judges  of  tlie  ^  m^oa  n 
Supreme  Courts  in  India,  to  take  the  examination  of  the  witnesses  L  J 

there,  but  the  Vice  Chancellor  granted  the  motion. 

It  is  to  be  remarked,  that  a  commission  to  examine  witnesses  abroad,  in  aid 
of  an  action  at  law,  is  so  far  considered  as  a  proceeding  at  law,  that  an  injunction 
by  the  Court  of  Exchequer,  obtained  by  the  defendant,  to  restrain  the  plaintiff 
from  proceeding  in  his  action,  would  extend  to  prevent  his  suing  out  a  commis- 
sion in  the  Court  of  Chancery;  and  that  where  the  Court  was  informed,  that 
such  an  injunction  had  issued.  Sir  John  Leach,  V.  C,  did  not  think  it  neces- 
sary to  put  the  defendant  to  make  any  application  on  the  subject  to  the  Court 
of  Exchequer,  as  this  Court  would,  upon  such  a  motion,  notice  the  proceedings 
which  had  taken  place  in  that  Court,  {e) 

(y)  G|ige  ▼.  Lady  Stafford,  2  Yes.  656.     Vide  eUam  Belt's  Suppiement  to  Vea.  p.  409, 
where  thia  caae  ia  more  fiiUy  reported, 
(z)  Eail  of  SofibUi  ▼.  Green,  1  Atk.  450.      (a)  Thorpe  ▼.  Maeauley,  5  Mad.  318. 
(6)  Grinnell  ▼.  Cobbold,  4  Sim.  546.  (e)  Mad.  dt  Oeld,  261. 

{d)   VideanU^p.  522.  (e)  Noraea  ▼.  Donieii»  4  Mad.  362. 


But  dithongh  a  commiflsioii  to  examine  witnesses  abroad^  in  aid  of  an 
or  of  a  defence  to  one,  is,  to  a  certain  extent,  considered  as  a  proeeediqf  at 
law ;  yet  the  Court  will  not,  in  the  execution  of  them,  depart  fronai  its  own 
practice  and  follow  the  regulations  adopted  by  Courts  of  Law  with  respect  is 
the  execution  of  commissions  issuing  out  of  those  Courts,  Upon  this  priiietple» 
liOrd  Eldon  refused  to  make  an  order,  that  the  plaintiflf  might  comniunieale  to 
the  defendant,  the  interrogatories  exhibited  by  him  under  the  cooimisaioo, 
although  the  practice  of  the  Courts  of  Law,  in  die  ease  of  commissions  gnurted 
by  them,  required  one  party  to  communicate  his  interrogatories  to  the  other.(/) 

A.  commission  for  the  examination  of  witnesses  abroad,  may  be  obtained  bj 
either  party ;  but,  like  all  commissions  for  the  examination  of  witnesses,  it  net er 
issues  but  by  order  of  the  Court  (g) 

This  order  may  be  obtained,  by  motion  to  the  Court,  upon  notice  aopporled 
r  *S27  1  ^^  a^davit;  (h)  and  it  is  to  be  recollected,  that  *the  ITth'of  Lent 
L  -^  Lyndhurst's  Orders,  has  been  held  not  to  apply  to  cosimiaslonB  fiir 

examining  witnesses  abroad,  (t) 

Much  discussion  has  taken  place,  with  regard  to  the  nature  of  the  affidavit 
which  is  necesssiir  to  entitle  the  party  to  obtain  an  order  for  a  comraissioiL 
According  to  the  bioks  of  practice,  all  that  need  be  stated  in  the  affidaviiis, 
that  some  of  the  witnesses,  whose  evidence  will  be  material,  and  whom  it  wil 
be  necessary  to  eiaroine  on  behalf  of  the  party  making  the  application,  reside 
at  ,  (naming  their  place  of  residence,)  and  that  the  party  cannot  nMf 

proceed  to  the  hearing  of  the  cause,  without  the  testimony  of  those  witnesses: 
and  although  in  ordinary  cases,  where  the  application  is  made  in  a  proper  and 
early  stage  of  the  cause,  the  Court  seldom  or  never  denies  making  an  otder 
upon  such  an  affidavit,  yet  it  will  exercise  a  discretion  upon  the  subject.  There- 
fore, where  the  object  of  the  application,  is  to  obtain  evidence  to  assist  ths 
party  applying  to  defend  himself  against  an  action  at  law,  or  where  the  efiect 
of  granting  the  commission,  may  be  to  interpose  any  material  delay  in  the  pro- 
gress of  the  cause  in  this  court,  an  order  for  a  commission  to  examine  witnesses 
abroad,  will  not,  if  the  application  is  opposed,  be  granted,  unless  the  Court  is 
fhlly  satisfied  that  the  justice  of  the  case  requires  it  Thus  where  an  applica- 
tion was  made  to  examine  witnesses  in  the  East  Indies,  to  shew  thai  iegaciesi 
given  in  two  codicils,  were  cumulative;  the  Court  refused  to  make  the  ofdes, 
because  the  party  applying  had  not  sworn  that  she  believed  they  were  aow(j) 

It  does  not  appear  to  be  necessary,  that  the  affidavit  should  state  that  the 
matter,  as  to  which  the  evidence  is  required,  arose  abroad  :  In  Mer9  ▼.  CAoii- 
cy,  (Ar)  it  was  st  first  thought  that  it  ought,  but  it  was  afterwards  held  to  be 
unnecessary,  if  it  appears  by  the  pleadings.  Many  doubts  have  also  been 
entertained,  as  to  the  necessity  of  stating  in  the  affidavit,  the  names  of  the  wit- 
nesses, and  the  points  as  to  which  they  are  to  be  examined.  By  an  order  of 
the  Court,  dated  26th  of  October,  1685,  it  is  ordered,  *^that  where  any  peiaoa, 
r  *528  1  P^^*^^^^  ^^  defendant,  shall  ground  any  motion  or  petition  on  an 
I-  -^  affidavit  of  material  witnesses  *to  examine,  whereby  to  gain  looger 

time  to  examine,  such  affidavit  shall  contain  not  only  the  names  of  we  chiefasl 
of  such  witnesses,  but  the  points  to  which  such  witnesses  are  desired  to  be 
examined,  to  the  end,  that  the  Court  may  see  whether  such  points  be  material 

(n  Butler  ▼.  BttULeley,  2  Swanst  373.        (g)  Hind.  304. 

(^5  It  is  said  that  an  oMer  fot  a  commission  to  examine  witnesses  abroad  maybe  obtahied 
either  by  motion  in  Court,  or  petition  to  the  Master  of  the  Rolls.  Vide  Hinde,  306,  bat  Ifat 
most  usual  course  appears  to  be  by  motion ;  and  where  the  bill  is  for  a  disoovwy  and  pnp 
a  commission,  that  is  the  only  proper  proceeding. 

(t)  King  of  Spain  ▼.  Mendizabal  5  Sim.  596.     Ante,  p,  382. 

(j)  Coota  ▼.  Coote,  1  Bro.  C.  C.  448.         (A)  2  Bro.  C.  C.  278. 
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to  be  examined,  and  whether  before  or  aAer  hearing."  (/)  And  in  Oldham  v. 
CarUion^  (m)  it  was  contended  for  and  admitted  to  be  neoeaaaryy  that  the 
affidavit  should  state  the  names  of  the  witnesses  to  be  examined.  In  Rauge^ 
mofU  Y.  the  Royal  Exchange  Jisiuranct  Company^  (n)  however,  Lord  Eldon 
appears  to  have  made  the  order,  although  the  names  were  not  mentioned ;  and 
in  Shakell  v.  Macauley^  (o)  after  the  demurrer  was  over-mled,  Lord  Eldon 
allowed  commissions  to  be  issued  to  Sierra  Leone  and  the  West  Indies,  though 
there  was  no  affidavit  stating  the  names  of  the  witnesses,  or  the  points  to  which 
their  evidence  applied,  and  though  affidavits  were  filed  by  the  defendant  in 
equity,  denying  the  facts  stated  by  the  bill,  as  the  foundation  for  the  application 
to  equity. 

It  is  to  be  remarked  here,  that,  in  Mendizabal  v.  Maehado^  (p)  Sir  John 
Leach,  V.  C. ,  although  the  case  of  Rougemont  v.  the  Royal  Exchange  w(?sm- 
ranee  Company  (q)  was  cited  to  him,  h^d  that  the  witnesses  intended  to  be 
examined  nnder  the  commission  ought  to  be  mentioned  in  the  affidavit  upon 
which  the  application  for  a  commission  is  founded.  The  case,  however,  sub- 
sequently came  before  Lord  Eldon,  upon  appeal,  when  his  Lordship  expressed 
an  opinion  that  the  commission  might  issue;  upon  tlie  authority  of  which 
opinion,  although  he  had  previously  resigned  the  great  seal,  the  order  for  a 
commission  was  drawn  up.  (r)  It  is  to  be  observed,  that  the  ground  upon 
which  it  is  all^d  to  be  necessary  that  the  names  of  the  witnesses  should  be 
inserted  in  the  affidavit  is,  that  the  Court  may  be  satisfied  there  is  a  reason  for 
the  application,  in  order  that  it  may  not  be  made  use  of  for  the  mere  purpose 
of  delay ;  (s)  and  there  is  no  doubt  that  where  this  can  be  shewn  r-  ^g^^n  -i 
by  other  means,  as  in  the  above  case  of  Mendizabal  v.  *Machado^  '-  J 

the  names  of  the  witnesses  need  not  be  inserted.  Where  the  application  was 
made  by  the  plaintiflf  at  law,  and  was  consequently  in  his  own  delay,  the 
Court  of  Exchequer  ordered  a  commission,  though  the  names  of  none  of  the 
witnesses  were  stated,  (t) 

The  question,  whether  it  is  necessary  in  the  affidavit  in  support  of  a  motion 
for  a  commission  to  examine  witnesses  abroad,  to  state  the  points  as  to  which 
it  is  intended  to  examine  them,  is  involved  in  the  same  uncertainty  as  the  ques- 
tion regarding  the  insertion  of  their  names.  In  Oldham  v.  Carletonj{u)  which 
has  been  before  referred  to,  it  was  contended  that  the  application  ought  to  be  made 
on  special  grounds,  shewing  in  what  points  the  evidence  of  the  witness  is  mate- 
rial, and  that,  either  in  the  pleadings  or  in  the  affidavit,  the  grounds  ought  to  be 
stated ;  but  the  order  was  nevertheless  made  :  and  in  Rougemont  v.  the  Royal 
Exchange  yiseunmce  Company ^{x)  a  similar  order  was  made  by  Lord  Eldon, 
though  the  points  to  which  the  witnesses  were  to  be  examined  were  not  stated. 
In  Siendizab{d  v.  Machado,  (tf)  however,  the  Vice  Chancellor,  Sir  John 
Leach,  questioned  the  decision  in  the  latter  case,  observing,  that  it  was  plain 
that  it  was  not  very  much  discussed,  *  because  it  assumes  that  in  Oldham  v. 


(/)  Beamei's  Ord.  865. 

(»)  4  Bio.  G.  C.  88 ;  tnde  etiam  Anon.  1  Vem.  834;  Moodj  ▼.  Steele,  S  Anrt.  886; 
Bofal  Exchange  Aesunmoe  Company  ▼.  ,  3  Ru8b»  653  n.;  Noble  v.  Garland,  ib. 

544  n. 

(n)  7  Vet.  304. 

(o)  Cited  2  Rum.  550  n.;  1  Bligh'i  N.  R.  96. 

(p)  3  8.  &  8.  483.  (g)  Ubi  tupra. 

(r)  Mendizabal  ▼.  Machado,  2  Russ.  540,  557. 

(t)  Gaitonell  ▼.  Beaaell,  5  8im.  636. 

(0  Berthoud  ▼.  Cowdnfl,  2  Fowl.  Ex.  Pr.  65. 

(tt)  4  Bro.  C.  C.  88.  (x)  7  Yes.  304;  cited  2  Ru«i.  652. 

(y)  2  8.^8.483. 
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Ckxrleton^  (which  is  there  quoted  without  much  examioation,^  the  Cooit  no 
only  decided  that  it  was  not  necessary  to  state  the  points  to  which  it  was  pro* 
posed  to  examine  the  witnesses  abroad^  but  also  ruled  that  it  was  not  necessary 

Cname  the  witnesses ;  whereas  it  is  expressly  admitted,  in  Oldham  ▼.  CMe- 
n,  that  though,  according  to  the  recollection  of  the  Registrar,  it  is  not  neces- 
sary to  state  the  points  to  which  it  is  proposed  to  examine  the  witness,  yet  it 
is  absolutely  necessary  to  state  the  witnesses'  names/  {z)  In  addition  to  this,  h 
is  to  be  observed  that,  from  the  statement  of  the  affidant  in  Raugtnwni  t.  /Ac 
Royal  JSxdumge  •Assurance  Company  %  which  is  to  be  found,  copied  from  the 
Registrar's  book,  in  Mr.  Russell's  note  to  Mendizabal  y.  MachadOj  (a)  the 
r  *R5I0  1  niateriality  of  the  testimony  of  the  witnesses  *to  be  examined,  to  the 
L  J  matter  in  issue,  was  fully  disclosed,  as  well  as  who  the  witnesses 

were,  though  their  names  were  not  mentioned.  Many  other  cases  may  also  be 
found  which  support  the  Vic^  Chancellor's  decision  in  Mendizobal  ▼.  Machado^ 
upon  this  point;  (6)  but  it  is  to  be  remarked  that,  when  the  case  afterwards 
before  the  Lord  Chancellor,  upon  appeal,  his  Lordship  came  to  a  different 
elusion,  (c)  and  that,  in  a  recent  case,  {d)  the  present  Vice  Chancellor,  (Sir  Lb 
Shad  well,)  granted  a  motion  for  a  commission,  although  the  affidavit  did  nol 
state  either  the  names  of  the  witnesses,  or  the  facts  to  which  it  was  intended  to 
examine  them.  It  is,  however,  to  be  collected,  from  his  honour's  judgment  in 
that  case,  that,  in  order  to  dispense  with  the  necessity  of  stating  upon  the  affi- 
davit the  names  of  the  wiuiesses,  and  the  object  as  to  which  their  testimony  is 
required,  the  necessity  for  examining  witnesses  abroad  must  be  evident,  either 
from  the  affidavit  or  from  the  pleadings ;  and  that  the  reason  why  Lord  Eldoa 
did  not,  in  Mendizabal  v.  Machado^  require  those  matters  to  be  stated  in  the 
affidavit,  was,  that  his  Lordship  had  looked  into  tlie  case  as  it  appeared  on  the 
pleadings,  in  order  to  see  whether  there  were  facts  as  to  which  it  was  necessary 
the  witnesses  should  be  examined,  (e) 

The  affidavit  in  support  of  an  application  for  a  commission  to  examine  wit- 
nesses abroad,  should  be  made  eitlier  by  the  party  himself  or  his  solicitor,  [f\ 
and  therefore  it  was  held,  that  the  affidavit  of  an  insurance  broker,  who  had 
acted  as  agent  for  underwriters,  who  were  sued  on  a  policy,  was  insufficienL(^) 

A  plaintiff  filing  a  bill  for  a  commission  to  examine  witnesses  abroad,  m 
bound  to  make  his  application  for  the  commission  as  soon  as  he  can  after  he  m 
r  *531  1  ^"  '  situation  to  do  so ;  *at  least,  if  he  suffers  any  great  dday  to 
L  ^  intervene,  the  Court  will  not  make  the  order ;  thus  where  an  ori- 

g'nal  bill  was  filed  for  an  account,  and  for  an  injunction  to  restrain  an  action  at 
w,  and  the  injunction  was  granted  for  want  of  an  answer,  and  extended  to 
stay  trial,  but  the  defendant  did  not  apply  to  dissolve  it  till  ten  years  after  the 
bill  was  filed,  when,  upon  his  application,  it  was  dissolved  upon  merits  ^  wheie- 
opon  the  plaintiff  filed  a  supplemental  bill,  praying  for  a  commission  to  exam- 
ine witnesses  abroad,  (in  defence  of  the  action  at  law,^  the  Court  would  not 
grant  him  an  order  for  a  commission  because  of  the  lielay  which  had  taken 
place,  (/t)  And  so  where  the  plaintiffs  in  equity,  who  were  defendants  at  law, 
after  a  verdict  against  them,  obtained  a  rule  for  a  new  trial  in  April,  and  as  their 


(r)   Vide  2  Roas.  650.  S.  C.  (a)  2  Raw.  552,  n. 

{b)  Anon.  1  Vem.  334;  Shedden  ▼.  Baring,  3  Anst  880;  Noble  ▼.  Gariand,  19  V«. 
872;  Coop.  222,  8.  C;  vide  etiam^  2  Ruos.  544,  n.  8.  C,  where  the  &ct*  axe  more  faXtf 
detailed. 

(c)  2  RuflB.  540.     Vide  eiiam  Shackell  ▼.  Macauley,  ib.  550  n. 

(cQ  Carboneli  ▼.  Benell,  6  8im.  636. 

(e)  This  appears  also  to  have  been  the  principle  acted  upon  by  Lord  Hai 
ChW  ▼.  Selwyn,  2  Atk.  359 ;  vide  eiiam  Robuunn  ▼.  Somei^  1  Y.  dt  J.  578. 

(/)  Laragoity  ▼.  Attorney  General,  2  Pri.  172. 

(g)  Bonham  t.  Leigh,  5  Pri.  444.  (A)  Todd  ▼.  Aylwin,  1  8im.  S71. 
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deience  rested  principany  on  transactions  at  Bilboa,  they  applied  to  the  defend- 
ants to  consent  to  a  commission  being  issued  for  the  examination  of  witnesses 
there,  which  being  refused,  they  filed  a  bill  in  chancery  for  a  commission  and 
injanction,  but  did  not  serve  process  upon  such  bill  till  the  10th  of  October, 
the  Court  refused  to  grant  a  commission  in  consequence  of  the  delay  which  had 
taken  place,  (t) 

It  is  to  be  remarked  that,  in  the  above  case,  the  plaintiffs  in  equity  merely 
asked  for  a  commission,  they  did  not  apply  for  an  injunction  to  stay  the  pro- 
ceedings at  law,  and  although  that  circumstance  was  insisted  upon  as  a  reason 
for  nanting  the  commission,  as  it  cx>uld  in  no  way  delay  the  plaintiff  at  law. 
Lord  Eidon  asked  if  there  was  any  instance  in  which  the  Court  had  granted  a 
commission  without  staying  the  trial?  And-  whether  if  this  Court  will  not  stay 
the  trial,  it  would  make  an  order  which  the  party  expects  may  operate  as  an 
indacement  to  the  Court  of  King's  Bench  to  postpone  the  case?  (k) 

It  may  be  noticed  in  this  place,  that  although  the  practice  or  the  Court  of 
Exchequer  requires,  in  certain  cases,  that  where  a  party  who  is  a  defendant  at 
law,  shall,  upon  obtaining  *an  order  for  a  commission  to  examine  p  ^ti^M  n 
witnesses  abroad  in  aid  of  his  defence  to  the  action,  bring  the  whole  ^  ^  J 
or  part  of  the  money,  alleged  to  be  due  from  him,  into  Court,  (J)  no  such  prac- 
tice exists  in  the  Court  of  Chancery,  (m) 

Where  the  bill  prays  no  equitable  rehef,  but  merely  seeks  a  discovery  and  a 
commission  to  examine  witnesses  abroad,  in  aid  of  an  action  at  iaw,  or  of  a 
defence  to  such  a  proceeding,  the  proper  time  for  making  the  application  is  afler 
the  defendant's  answer  has  come  m,  in)  unless  the  defendant  is  in  contempt  for 
want  of  an  answer,  or  has  applied  lor  time  to  put  one  in,  in  which  case  an 
order  for  a  commission  may  be  obtained  immediately;  (o)  the  plaintiff,  however, 
cannot  have  a  commission  till  one  of  those  events  has  taken  place,  {p) 

It  is  to  be  recollected,  that,  under  the  new  orders,  {q)  the  time  wnioh  a  de- 
fendant is  allowed  for  putting  in  his  answer  has  been  veiy  much  extended,  and 
that  a  defendant  does  not  get  into  contempt  or  require  an  order  for  further  time 
till  aAer  the  lapse  of  eight  weeks,  if  the  cause  be  a  town  cause,  and  ten  weeks, 
if  it  be  a  country  cause,  from  the  defendant's  appearance,  (r)  but  as  no  case  has 
occurred,  in  which  the  point  was  involved,  since  those  orders  were  pronounced, 
it  is  unpossible  to  say  whether  the  Court  would  require  a  plaintiff  in  equity  to 
wait  for  a  commission  till  the  whole  of  the  extended  time  for  answering  had 
ehpsed :  taking,  however,  the  principles  laid  down  in  Noble  v.  Chrhmd,  {$) 
u  those  upon  which  the  Court  proceeded  under  the  old  practice,  in  allowing  a 
commission  to  be  issued  upon  the  defendant's  beinff  in  contempt  for  want  of  an 
answer,  or  taking  an  order  for  time,  it  is  presumed  that  the  Court  would  now 
make  an  order  for  a  commission  upon  the  plaintiff's  obtaining  an  injunction  to 
stay  proceedings  at  law,  which,  under  the  10th  of  Lord  Broug-  p  m^^  n 
ham*8  *0rdeT8,  (t)  he  may  still  do  if  the  defendant  does  not  put  in  ^  -^ 

his  answer  withm  eight  days  after  his  appearance* 


(0  Hart  V.  8tnmg»  3  Rom.  660. 
(*) 


lUd.  Vidt  eUam  Shedden  ▼.  Hazing^  3  Anst.  880,  contra^  Newland  ▼.  HonrnaD, 
3  Cli.  Ca.  74. 

(0  ManyattY.  Nobre,  1  M'Lel.  dcY.  101;  Jackson  y.  Strongs  18  Pri.  309. 

(m)  Cock  V.  DoooYan,  3  V.  &  B.  76.     Videpoit^  'InjunctbDa.* 

(a)  King  Y.  AUen»  4  Mad.  347.  i 

h)  Noble  Y.  Garland,  19  Vea.  873 ;  Coop.  333,  8.  C;  3  Rum.  644,  8.  C. ;  Bowdea 
▼.  Hodge,  3  Swanat.  358 ;  Mendizabal  y.  Machado,  ubi  supra. 

(p)  Cheminant  y.  De  k  Coor,  1  Mad.  308. 

(q)  Ord.  1883.  (r)  Anie^  p.  378. 

(t)  19  Vea.  377.  (/)  Old.  1833. 
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Although  where  the  bill  merely  prays  a  commiMion  or  a  oommiasioii  and 
injunction,  without  any  other  equitable  relief,  the  application  for  a  eommiaaiott 
may  be  made  at  any  time  afler  the  answer  has  been  put  in,  or  upon  the  de- 
fendant's being  in  contempt,  or  obtaining  an  order  for  further  time;  the  mle  is 
different  when  the  bill  prays  equitable  relief.  In  such  caaes  the  appUeatioa 
ought  not  to  be  made  till  adier  the  cause  is  at  issue. 

This  distinction  was  clearly  recognized  by  Lord  Eldon,  in  NtMe  ▼.  Gor- 
land,  (u)  who,  in  his  judgment,  appears  to  have  doubted  the  propriety  of  fass 
own  decisions  in  two  cases  which  were  cited  before  him,  in  which  he  had 
granted  a  commission  before  answer,  although  the  bills  prayed  equitable  rdieC 

It  may  be  observed,  that  where,  by  the  course  of  the  Court,  an  account  mini 
necessarily  be  directed  at  the  hearing,  a  commission  to  examine  witoeases  b^ 
yond  sea  will  not  be  granted  before  hearing,  where  the  effect  of  it  will  be  to 
dday  the  decree  directing  the  account;  the  proper  time  to  apply  for  such  a 
eommission  is  afler  the  account  is  directed,  {x) 

The  order  for  a  commission  to  examine  witnesses  abroad  generally  states  Ae 
affidavit  upon  which  it  is  made,  and  then  gives  the  party  applying  for  it  tibeitf 

C*5^4.    1  ^  ^^®  ^^^  ^  commission  to  *ezamine  witnesses,  (or  one  or  more 
J  commission  or  commissions)  at and  — —  and  odier 

places,  returnable  either  withoqt  delay  or  on  a  general  return  day.  (y)  And  that 
the  defendant's  derk  in  Court  do,  in  four  days  afler  notice  there<^,  join  and 
strike  commissioners'  names  in  such  commission,  (or  in  each  of  the  said  com- 
missions) with  the  plaintiff's  clerk  in  Court;  or,  in  default  thereof,  that  the  said 
commission,  (or  commissions  respectively)  be  directed  to  the  ]^atiff*s  own 
eommissioners. 

Sometimes  it  directs,  that  in  case  the  defendant  shall  join  in  such  commission 
or  commissions,  he  is  to  be  at  liberty  to  take  out  a  duplicate  or  duplicates  of 
•och  commission  or  commissions  if  he  think  fit  And  that,  in  such  case,  four- 
teen days'  notice  of  the  execution  of  such  commission  or  commissions  shall  be 
deemed  good  notice  to  the  defendants,  (z) 

Where  the  witnesses  to  be  examined  are  foreigners  and  unacquainted  with 
the  English  language,  the  following  direction  is  usually  added  to  the  order  >— 
*  And  it  is  further  ordered,  that  the  commissioners  who  shall  execute  the  eom- 
mission, or  some  person  to  be  sworn  by  them  truly  to  interpret  the  same  to 

such  of  the  said  witnesses  as  can  only  speak  in  the lanouaor,  da 

mterpret  tlie  interrogatories,  to  be  exhibited  at  the  execution  of  the  eaid 
mission  to  such  witnesses,  out  of  the  English  language  into  the 


guage.    And  also  the  depositions  of  such  witnesses  as  shall  be  exaodned  theveoB» 

■  ■        i#  ■        ■■■■—  ■■.■■     II    m^  —   ■        II     .^—1     mm    ■     ■■■—  ■■      I..IM  mmi  ■■■^^      ».»^».  ■■ »       ■     ■■■  ■       ■  — —  ^  ■    i«^ 

(tt)  Ubi  9Upraf  Foderingham  ▼.  Wilson,  uid  Tates  ▼.  Barker,  IS^Ves.  S73  o.  InChwM 
nant  ▼.  De  la  Coar,  1  Mad.  210,  Sir  Thomas  Piumer,  M.  R.,  says,  <it  is  clear  that  io  those 
cases  the  commission  wss  moved  for  aAer  the  time  for  answering  had  elapsed,  for  injunctioos 
had  been  obtained  for  want  of  answer.'  From  Lord  Eldon's  judgment  in  Noble  v.  Uarbad. 
The  practice  of  the  Court  of  Exchequer  is  the  same  as  that  of  the  Court  of  Chaooefy,  m: 
not  to  grant  a  commission  to  examine  witnesses  abroad  in  cases  where  the  bill  prays  eqoita- 
ble  relief,  before  the  cause  is  at  issue.  Some  doubt,  however,  appears  to  exist,  whether,  wbcra 
the  bill  does  not  pray  equitable  relief,  but  is  only  auxiliary  to  an  aetioo  at  law,  the  Court  ef 
Exchequer,  like  the  Court  of  Chancery,  will  grant  a  commission  upon  default  of  answer  «r 
upon  taking  an  order  for  time;  and  it  appears,  that,  formerly,  the  practice  oertatnly  was  aol 
to  do  so.  Vide  Lowther  ▼.  Worwood,  2  Fowl.  Ex.  Pr.  80;  Cbeminant  v.  De  la  Cosir.  1 
Mad.  208.  But,  in  a  recent  case,  the  Court  of  Exchequer  has  granted  a  comoiisfioii  Io 
Sxamine  abroad  upon  the  defendant's  time  for  answering  having  expired  before  the 
come  in.     Hibberson  v.  Cambridge.  13  Pri.  796. 

(z)  Adam  ▼.  Bohun,  Barnard,  270. 

(y)  Hind.  807.     Without  delay  is  the  better  and  most  usual  form. 

(«)  Hand.  94 ;  Bowdeo  ▼.  Uodge^  2  tfwanst  260. 
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oat  of  the  — — —  langirage  into  the  English  bingiiajre.  And  it  is  also  ordered, 
that  such  interpreter  be  also  sworn  to  keep  the  said  depositions  secret  until  pub- 
lieation  shall  doly  pass  in  the  canse.  (a) 

The  order  being  drawn  up,  passed,  and  entered,  must  be  served  upon  the 
adverw  clerk  in  Court,  in  the  same  manner  as  an  order  for  a  commission  to 
examine  witnesses  in  England,  the  original  order  being  kept  by  the  clerk  in 
Court  suing  out  the  commission,  {b)  Afker  this,  the  adverse  parly  is  to  be 
called  upon  to  join  in  commission,  and  to  strike  commissioners'  names,  as  in 
the  case  of  ordinary  commissions,  and  *in  default  of  the  adverse  p  ^mk  n 
party  joining  in  commission*  the  commission  is  to  be  taken  ex^  -* 

partt,  If  the  other  party,  afler  joining  in  commission,  refuses  to  strike  com* 
misstoners*  names,  application  must  be  made,  by  petition  to  the  Master  of  the 
Rfills,  in  the  manner  before  pointed  out  {d)  It  may  be  mentioned,  in  this 
place,  that  it  is  usual  in  commissions  to  examine  witnesses  abroad,  to  insert 
eight  or  more  commissioners'  names ;  this  is  done  to  prevent  all  accidents  which 
might  prevent  the  execution  of  the  commission,  such  as  the  absence  or  death  of 
any  of  the  commissioners  on  either  side. 

A  commission  to  examine  witnesses  abroad  differs  little  in  form  from  a  com* 
mission  to  examine  in  England,  (e)  unless  it  be  a  commission  to  examine 
foreigners  in  their  own  language,  in  which,  instead  of  ordering  that  the  oaths 
to  be  administered  to  the  witnesses  should  be  upon  the  holy  Evangelists,  directs 
that  the  witnesses  shall  be  examined  on  their  respective  corporal  oaths,  to  be 
first  taken  before  the  commissioners,  or  any  two  or  more  of  them  solemnly.  {/) 
The  commission,  also,  afVer  the  usual  directions  with  regard  to  (he  oaths  to  be 
taken  by  the  commissioners  and  their  clerks,  proceeds  as  follows, — ^  And  we  do 
fiirther  give  and  grant  unto  you  full  power  and  authority,  and  we  do  by  these 
presents  command  you,  that  you  or  any  two  or  more  of  you  do,  after  you  have 
so  entered  upon  the  execution  of  this  commission,  swear  one  or  more  interpre- 
ter or  interpreters,  upon  his  or  their  corporal  oath  or  oaths,  well  and  faithfully 
to  interpret  the  oath  or  oaths,  and  the  interrogatories  which  shall  be  administerea 
and  exhibited  by  either  party  to  any  of  such  witnesses  who  do  not  understand 
the  English  language  |  and  also  to  interpret  their  respective  examinations  and 
depositions  taken  to  the  said  interrogatories,  (g)  And  we  further  command  and 
direct  that  you  or  any  two  or  more  of  you  do  certify  to  our  Chan-  p  i^Koa  "i 
eery  in  *what  manner  the  oath  or  oaths  shall  have  been  administered  ^  -^ 

by  yon  to  the  several  witnesses  respectively,  who  shall  have  been  examined 
under  the  commission,  and  of  what  religion  each  and  every  of  the  said  witnesses 
respectively  is  or  are.  (A) 

The  retam  of  a  commission  to  examine  abroad,  is  regulated  by  the  order  for 
tile  commission,  and  may  be  either  without  dday  or  on  a  general  rtturn-day 
m  /erm,  the  former,  however,  is  most  usual  and  convenient. 

A  return  without  delay  ex  vi  termini  imparts  no  definite  period  wherein  the 
party  is  restricted  to  return  the  commission,  and  in  commissions  of  this  nature^ 

(a)  Vide  Mr.  Belt'i  note  to  Lord  Belmorav.  Anderson,  4Bro.  C.  C.  90;  and  Bowden 
T.  Hodge,  2  Swamt.  260. 
(6)  Hind.  307.  (d)  Ante,  p.  496. 

(e)  A  commieeion  direeted  to  the  Judges  of  the  Courts  in  Tndm,  under  13  Geo.  8,  e.  63^ 
Si  44,  thottld  recite  the  pleedinge  in  the  cause  at  length  ;  Marray  ▼.  Lawlbrd,  7  Sim.  139. 

(f)  Hind.  309 ;  vide  Ramkissenseat  ▼.  Barker,  1  Atk.  19. 

&)  It  seems  that  in  the  Court  of  Exchequer,  a  commiasion  to  take  an  answer  is  diflerent 
ia  this  respect  from  a  commission  to  examine  witneves,  and  that  where  a  oommissioo  to 
take  the  answer  of  a  foreigner  issues,  a  power  to  takid  it  thioogh  an  interpreter  ie  virtoally 
laipiied.     Loughman  ▼.  Novaes,  6  Pri.  108. 

(A)  Ibid ;  fiir  a  return  under  this  part  of  the  commiarion,  vide  Omycbund  v.  Baiksr,  1 
Atk.  31. 
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no  restriction  as  to  time  is  imposed,  as  it  is  in  the  case  of  ordinary 
sions.  (t)  But  this  latitude  of  returning  the  commission,  most  not  be  eoDveftcd 
to  oppressive  purposes,  and  if  the  commission  be  not  executed  and  retenied 
within  a  reasonable  time,  due  allowance  being  made  for  the  distance  and  other 
eoncurrent  circumstances  of  time  and  place,  the  Court,  upon  applieatioii  br 
motion,  will,  if  it  appear  that  unnecessary  or  wilful  delay,  has  been  oecaskned, 
interfere ;  and  probably,  in  a  gross  case,  it  will  so  far  interfere  as  to  make  n 
order  upon  the  party  to  expedite  and  return  the  commission  by  a  limited  lime: 
and,  in  default,  order  publication  to  pass  and  let  the  cause  proceed  to  a  hear* 
ing.  (A) 

Where  a  commission  is  made  returnable  on  a  general  return-day  in  temi,tliB 
return  is  usually  setded  by  the  clerks  in  Court  or  solicitors,  or  by  the  Coait  if 
they  differ.  The  return,  in  such  cases,  must  be  made  to  depend  upon  the  dii- 
tance  of  the  place  where  the  execution  of  the  commission  is  to  be  had.  (/) 

With  respect  to  the  execution  of  a  commission  to  examine  witnesses  abroad, 
it  differs  so  little  from  that  of  a  commission  to  examine  witnesses  in  Eogbnd, 
that  it  is  merely  necessary,  in  this  place,  to  refer  the  reader  to  what  has  beea 
already  written  on  the  subject,  and  to  point  out  a  few  particulars  in  which  the 
different  circumstances  under  which  the  commission  is  issued  necessarily  ooei- 
sions  a  difference  in  practice. 

r  *RVT  1  *^^  ^^^  ^"^  p^^ce  it  is  to  be  observed,  that  as  the  witneesee  lie 
L  -^  resident  out  of  the  jurisdiction  of  the  Court,  no  compulsory  pro- 

cess can  be  resorted  to  for  the  purpose  of  compelling  their  attendance  lo  be 
examined,  (except  in  the  case  of  commissions  directed  to  the  Judges  of  the 
Courts  in  the  East  Indies,  under  the  13  Geo.  3,  c  63,  s.  44,  before  refened  tO| 
where  the  witnesses  are  amenable  to  the  process  of  those  Courts ;)  therefore  oo 
subpoena  can  be  issued  for  that  purpose.  All,  therefore,  that  can  be  d<we  is  te 
summon  the  witnesses  by  notice  or  letter. 

Where  the  adverse  party  resides  in  England,  it  would,  in  most  cases,  be  is* 
possible  to  give  him  such  notice  of  the  time  and  place  of  executing  a  commiesioa 
abroad  as  is  essentially  necessary  to  tlie  regular  execution  of  a  commissioB  to 
examine  witnesses  in  England;  such  notice,  therefore,  is  usually  dispensed 
with,  the  Court,  from  the  emeigency  of  the  occasion,  substituting  notice  U>  the 
adverse  party's  commissioners  or  to  his  agent,  in  lieu  of  notice  to  the  party  hiiB- 
self.  (m)  For  this  purpose,  the  order  for  the  commission,  besides  direction  die 
adverse  party's  clerk  in  Court,  within  a  limited  time,  to  join  and  strike  ooonui- 
sioners'  names,  direci$  him  to  name  an  agent  in  the  mace  where  the  oomnit- 
sion  is  to  be  executed,  to  whom  notice  of  the  execution  of  the  commuumii 
fo  be  given,  and  orders,  that  service  of  the  notice  upon  such  agent  shei  ht 
good  service,  and  that  in  default  of  joining  in  commission  or  naming  a 
agent,  the  commission  shall  issue  ex  parte. 

Sometimes  the  order  does  not  direct  the  adverse  party  to  name  an  agent ;  ii 
such  case,  it  seems  necessary  that  the  party  applying  for  the  commissioa  eboniil 
make  a  subsequent  application,  by  motion  or  petition  at  the  Rolls,  for  an  order 
as  of  course,  that  he  may  be  at  liberty  to  serve  any  one  or  two  of  the  advene 
party's  commissioners  with  notice  of  Uie  execution  of  the  commission. 

Where  a  commission  had  been  issued  to  examine  witnesses  abroad,  the  fbss- 


alleged 
side  that  the  rule  of  the  Court  was,  that  the  plaintiff  should  serve  such  two  of 


(0  Walw  ▼.  FianUin,  1  8.  dc  8.  97.  (k)  Hind.  307. 

(0  I^-  (m)  Hiod.  363. 
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the  d6fendaiit*fl  commissioners  as  the  defendant  should  choose ;  but  Lord  Hard- 
wicke  ordered,  that  the  plaintiff  should  be  at  liberty  to  serve  any  two  of  the 
defendant's  commissioners,  observing,  that  the  rule  never  could  be  as  laid  down, 
because  it  would  be  attended  with  this  inconvenience,  that,  if  the  two  particular 
commissioners  chosen  by  the  defendant  should  happen  to  be  absent  from  the 
place  appointed  for  the  execution  of  the  commission,  or  either  of  them  should 
be  dead,  it  could  not  be  executed,  (n) 

The  label  to  the  commission,  in  general,  points  out  the  person  or  persons  to 
whom  the  notice  of  the  commission  is  to  be  given,  (o) 

llie  examination  and  cross-examination  of  the  witnesses  under  a  commission 
to  examine  abroad,  are  subject  to  the  same  rules  and  regulations  as  examina- 
tions under  commissions  in  England  (/>)  or  before  the  examiner,  (q)  The  return 
must  also  be  made  in  the  same  manner.  Where  any  oaths  than  the  ordinary 
Christian  oaths  have  been  administered  to  the  witnesses,  the  return  must  state  in 
what  manner  the  oaths  have  been  administered,  and  of  what  religion  such  wit- 
nesses are.  (r) 

It  may  be  noticed  in  this  place,  that,  under  a  commission  to  examine  wit- 
nesses who  cannot  speak  English,  the  usual  and  proper  course  is  to  take  down 
the  depositions  from  the  interpreter  in  English,  (s)  This,  however,  does  not 
appear  to  be  absolutely  necessary,  since,  in  some  cases,  examinations  taken 
down  in  a  foreign  language  have  faieen  recomized  by  the  Court.  If  the  deposi- 
tnns  are  taken  down  in  the  language  of  trie  witness,  they  most  aAerwards  be 
tmwlated,  out  of  that  language  into  English,  by  a  person  appointed  by  the  Court 
for  such  purpose,  who  must  be  sworn  to  the  truth  of  his  translation,  (/)  and  must 
attend  at  the  office  for  the  purpose  of  making  *it,  for  the  Court  will  r-  ^.^g  ^ 
not  make  an  order  for  the  record  of  the  depositions  to  be  delivered  ^  -^ 

out,  in  order  that  they  may  be  translated,  (u) 

The  translation,  aAer  the  truth  has  been  sworn  to,  is  annexed  to  the  record, 
and  an  office  copy  made  of  it,  which  will  be  permitted  to  be  read  at  the  hearing  $ 
an  order  for  that  purpose  having  been  previously  obtained,  which  is  nsuaUy 
applied  for  at  the  same  time  that  the  application  is  made  for  the  appointment  of 
a  penon  to  translate  the  depositions*  (x) 

Where  a  commission  has  been  executed  abroad,  the  person  who  takes  it  out 
and  returns  it  ought  to  make  affidavit  that  he  received  it  from  the  commission- 
en ;  (y)  in  an  old  case,  however,  leave  was  given  to  send  and  return  a  oommis* 
aoobythe  post;(2r)  and  in  another,  where  the  messenger  who  brought  the 
esBmtBsion  from  abroad,  being  detained  in  quarantine  after  his  arrival  in  this 
eoontry,  sent  it  up  by  the  coach  to  the  solicitor  in  London,  the  seal  being  still 
Mbroken,  it  was  received,  (a) 

Where  a  commission  for  the  examination  of  witnesses  in  Lisbon  was  executed, 
aad  forwarded  with  the  depositions  to  England,  but  the  ship  in  which  they  wove 
sent  was  lost  on  the  passage,  the  Court  ordered  the  commissioners,  or  any  two 
ef  them,  to  transmit  the  art^s  of  the  depositions,  and  to  certify  the  circum- 
of  the  return  of  the  commission,  but  would  not  make  any  order  for 


(n)  Anon.  8  Atk.  088.  (o)  Hind.  310. 

(p)  iin/c^.p.  608.  (g)  Ante^  p.  488. 

(r)  Omychand  ▼.  Barker,  1  Atk.  21,  and  on^  p.  685. 
(t)  Lord  Belmore  ▼.  Anderson,  4  Bro.  C.  C.  90. 

(I)  1  Newl.  Ck.  Pr.  279.  (ti)  Fauquier  v.  Tynte,  7  Ves.  298. 

{x)  1  Newl.  Ch.  Pr.  279. 
(y)  Boardilioo  v.  Alleyne,  4  Bio.  C.  O.  100. 
(z)  Newltod  ▼.  Hortman,  2  Ch.  Ca.  74. 
(s)  Booidieu  ▼.  Trial,  2  Fowl.  Ex.  Pr.  80. 
Vol.  IV.— 2  A 
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reading  the  drafts  of  Uie  depositions,  &c.,  at  tlie  hearii^  of  the  cause,  until  ate 
the  commissioners  had  made  their  return  and  certificate.  (6) 

It  seems  that  a  commission  to  examine  witnesses  abroad  will  not  be  afledad 
by  an  abatement  of  the  suit :  and  that  depositions  taken  under  it,  (pronded 
neither  commissioners  nor  the  witnesses  have  received  notice  of  the  abatemeai,) 
will  be  good  evidence,  (c) 

r  «AAn  n  *'^^^  ^^^  ^  ^  ^^  <^^^  ^^  ^  commission  to  examine  witaeHBi 
L  ^^  J  abroad  is,  that  they  are  to  be  borne  by  the  party  obtaining  it;  bit 
that  if  the  opposite  party  examines  under  it  in  chief,  he  must  bear  his  propec- 
tionate  share,  (d)  The  costs  of  a  solicitor  attending  the  execution  of  a 
sion  abroad  will  not  be  allowed  in  taxation,  (e) 


SECTION  V. 
Cf  the  Exammation  of  WUntMMU"^  bene  ein. 

Tiri  Court  of  Chancery,  in  its  primaeval  institution,  participated  modi  in  As 
practice  adopted  by  the  Courts  of  Civil  Law.  The  civilians  had  a  mannosf 
exaniining  witnesses  inperpetuamrntnimorianu  which  was  twofold,  either  ibe 
common  examination^  or  iti  meHori  formd,  'Hie  eomnum  examinaium  wai 
where  the  witnesses  were  very  old  and  infirm,  sick,  in  danger  of  death,  or 
going  into  distant  countries.  In  this  case,  it  was  usual  to  file  a  libel,  and, 
out  staying  for  the  lilie  contestation  the  actor  examined  his*  witnesses, 
ately  giving  notice,  if  it  were  possible,  to  the  other  side,  of  the  time  and  phct 
of  the  examination,  that  he  might  come  and  cross-examine  such  witnesses  if  he 
thought  fit;  and  these  depositions  stood  good  in  case  the  witness  died  or  vesi 
abroad ;  but  the  actor  was  obliged  edere  actionem  within  a  vear,  otherwise  lbs 
depositions  went  for  nothing.  If  the  witnesses  lived  or  did  not  go  abroad  ials 
distant  countries,  then  they  were  to  be  examined  poet  litem  conieolaiemL.  (a) 

The  examination  in  perpetuam  rei  memoriam  in  meliori  fotmm  was  ed 
iranemutendum  inetrumenta;  and  in  that  case  there  must  have  been  aBtk 
conteetaiio  before  the  examination,  because  there  was  no  need  of  so  mnch 
r  *541  1  ^^^  ^^  proving  the  instruments  *as  there  was,  where  the  wi 
L  -J  were  likely  to  die,  or  were  going  into  remote  parts ;  in  these 

the  actor  was  not  bound  to  proceed  in  any  action  upon  those  instranienis 
the  year.     But  in  both  cases  it  seems  that;Du6/tC(y^  teetium  took  plaee, 
the  judgment  was  Invun  before  the  ordinary  judge,  or,  which  is  the  same 
when  there  was  a  litu  conteetatio.  (6) 

The  examination  in  perpetuam  rei  memoriam — ^in  mdiori  formic  faai 
adopted  by  tlie  Court  of  Chancery,  and  the  practice  with  rward  to  il  will  he 
considered  when  we  treat  of  suits  instituted  for  the  purpose  of  perpetuati^  the 
testimony  of  witnesses.  The  common  examination  in  perpetuam  ret 
riam  has  likewise  been  adopted  by  Courts  of  Equity  in  their  practiee  of 
ining  witnesses  de  bene  esse,  (c)  which  forms  the  subject  of  the  present 


(b)  Bum  ▼.  Bern,  S  Cox,  4Se.     Fu/e  etiam  Jones  v.  DootthonM^  1  Di&.  353; 
p.  617. 

S(e)  Thompscm*t  earn,  3  P.  Wim.  195;  Winter  v.  DMwie,  Toth.  93. 
(iQ  i^ion  V.  Strong^  18  Pri.  309.  (e)  Hammood  v.  WoidMfmth,  1  INck.  S3L 

llind.  865.  (6)  Hind.  335. 

Ibid.  368. 
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The  examination  of  a  witness  de  bene  esse  takes  place  where  there  is  danger 
ft  losing  the  testimony  of  an  important  witness  from  death,  by  reason  of  age, 
as  where  the  witness  is  seventy  years  old  and  upwards ;)  {d)  or  dangerous  ill- 
ie88;(e)  or  where  he  is  the  only  witness  to  an  important  fact:(/)  in  such 
aseSf  the  Court,  to  prevent  the  party  from  being  deprived  of  the  benefit  of  his 
ividence,  will  permit  his  depositions  to  be  taken  before  the  cause  is  at  issue,  in 
irder  that,  if  the  wiiness  die,  or  be  not  forthcoming  to  be  examined  after  issue 
dined,  the  depositions  so  taken  may  be  used  at  the  hearing,  (g) 

The  examination  of  a  witness  de  bene  esse  may  be  incidental  to  every  suit, 
rhereas  the  examination  for  the  purpose  of  perpetuating  the  testimony  is  the 
rnit  of  a  suit  instituted  for  that  particular  purpose ;  it  may  even  be  incidental 
}  a  suit  to  perpetuate  testimony,  where  tliere  is  danger  that  the  p  ^^^  -i 
vidence  *of  the  witnesses  whose  testimony  is  intended  to  be  per-  ■-  -I 

etoated  being  lost  before  thq  suit  for  perpetuating  is  ripe  for  a  regular  exaroina- 
ion«  (h) 

It  is  to  be  observed,  that,  in  general,  the  Court  will  not  allow  the  examination 
f  a  witness  de  bene  esse^  with  a  view  to  ulterior  proceedings,  such  as  the  trial 
f  an  issue,  afler  the  depositions  of  other  witnesses  in  the  cause  have  been 
oblished :  and,  therefore,  where  upon  a  hearing,  an  issue  had  been  directed, 
ad  an  order  made,  that  the  depositions  of  the  plaintifTs  witnesses  might  be 
sad  at  the  trial,  in  case  such  witnesses,  or  either  of  them,  should  be  dead,  ^., 
id  an  application  was  afterwards  made  that  the  trial  should  be  (>ostponed,  and 
lat  the  plaintiff  should  be  a  liberty  to  examine  another  witness  de  bene-esse$ 
ord  Eldon,  after  consulting  with  the  Master  of  the  Rolls,  (Sir  William  Grant,) 
lid,  that  the  motion  was  one  which  could  not  be  made  with  effect,  without 
ying  before  the  Court  very  strong  circumstances  to  induce  it  to  permit  the 
camination^  and  although  he  would  not  say  that  it  could  not  be  granted  in  any 
ise,  he  refused  it  in  the  one  before  him,  {%)  It  seems,  however,  that  where  a 
ttness  who  has  not  been  before  examineu  in  this  Court  has  been  produced  at 
trial  at  law,  and  another  trial  of  the  same  matter  is  to  be  had,  the  Court  will 
ilertain  a  motion  for  the  examination  of  such  witness  de  bene  esse,  with  a  view 
such  second  trial,  (k)  And  so  after  the  trial  of  an  issue  in  the  cause,  an 
^plication,  on  the  part  of  the  plaintiff,  for  liberty  to  examine  a  witness,  who 
IS  above  seventy  years  old,  de  bene  esse,  for  the  purpose  of  securing  his  testi- 
ony  is  case  of  his  death,  upon  the  ground  that  it  was  intended  to  move  for  a 
iw  trial,  was  granted.  (/) 

Sometimes  the  testimony  of  the  witness  is  required  to  be  used  either  in  sap- 
>rt  o(^  or  in  defence  to,  an  action  at  law  $  in  such  case,  a  bill  must  first  be  filed 
this  Court,  with  the  proper  affidavit  annexed  to  it,  praying  specifically  that 
}  witness  may  be  examined  de  bene  esne.  (m) 

*It  is  to  be  observed,  that  an  order  of  this  nature,  in  aid  of  a  p  mK^  -\ 
iceeding  at  law,  cannot  be  obtained  upon  a  bill  filed  for  any  ■-  ^ 

\er  purpose ;  and  that  where  a  bill  was  filed  for  a  commission  to  examine 

[i)  Rtfw«  V. 1  13  Vm.  261.  (e)  Bellamy  v.  Joocf,  8  Vei.  81. 

[/)  Sbirlcj  T.  Bftrl  Ferrera,  3  P.  Wmt.  77;  PMnon  ▼.  Wani,  3  Dick.  648;  Bfydgss 
ll«lch»  1  Coi,  423.     In  Earl  Cholmoiitleley  ▼.  the  Lari  of  Orfonl,  4  Bro.  C.  C.  Ift7» 


»  mitnctmem  were  ordcreil  to  lie  examinoi]  de  bene  6996^  being  the  only  persona  who  knew 
terial  Tucie. 

[g)  Hind.  868.  (A)  Frere  v.  Green,  19  Yea.  819. 

/ )   PalifMr  V.  Lord  AyM^nry,  15  Yea.  399.     (k)  Anon,  cited  liy  Lord  Eldoo,  ibid. 
f)  Anon.  6  Yea  ft78. 

'm)  Phtlttpa  V.  Carrw,  1  P.  Wma.  117;  Andrews  v.  Palmer,  1  Y.  dc  B.  21,  S3;  I 
mU  Ch.    Pr.  287.     By  the  aUtute  1  W.  4,  e.  23,  a.  4,  the  necesMty  hr  retorting  to 
lity  fi»r  this  apeciea  of  aaaiatance  baa  been  done  away  with,  although  the  jaria&iclion  has 
beeo  taken  away. 
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witnesses  abroad  in  aid  of  a  trial  at  law,  and  a  commission  had  been  seat  o«t 
accordingly,  but,  before  it  reached  its  destination,  one  of  the  witnesses  retnmed 
to  England,  whereupon  an  application  was  made  for  leave  to  examine  him  it 
bene  eaae^  upon  the  ground  that  he  was  about  to  leave  the  country  again  bdbve 
the  trial  could  be  had;  the  Vice  Chancellor,  Sir  John  Leach,  refused  the  motioB, 
observing,  that  this  was  a  different  relief,  and  that  the  bSl  must  be  amended,  (m) 

The  cases  in  which  the  Court  will  make  an  order  for  the  examinalion  oi 
witnesses  de  bene  esse  are  not  confined  to  those  of  age  or  sickness,  or  is 
which  the  witness  is  the  only  person  who  can  speak  to  the  fact  intended  to  be 
proved.  The  Court  will  give  permission  for  such  an  examination  of  witneaei 
in  other  cases  which  come  within  the  same  principle; — indeed  it  will  do  so 
wherever  the  justice  of  the  case  appears  to  require  it  Thus  where  an  a|^- 
cation  was  made  to  examine  the  surviving  witness  to  a  will  de  bene  ene,  on 
the  ground  that  the  parties  concerned  all  lived  in  America,  and  that  the  sarviviag 
witness  was  greatly  afflicted  with  the  gravel,  the  order  was  made,  althoogfa  the 
witness  was  not  stated  to  be  more  than  *  upwards  of  sixty  years  old.'  (o)  So 
also  where  the  age  of  the  witness  was  not  slated,  but  the  affidavit,  upon  iriiick 
the  application  was  made,  alleged  only  that  the  witness  was  subject  to  Tiolcat 
attacks  of  the  gout,  and  from  these  attacks  was  under  the  apprehension  of 
dying,  and  that  he  was  a  material  witness,  his  testimony  being  required  to 
prove  the  draft  of  a  bond  which  he  had  prepared,  but  which  was  lost,  the 
Court  of  Exchequer  made  an  order  for  his  examination  de  bene  esse,  (p)  ht 
like  manner,  where  a  witness  is  about  to  go  abroad,  the  Court' will  mase  an 
order  for  his  examination  de  bene  esse;  and  for  this  purpose,  Sootlandy  bcug 
r  *fi44  1  ^^^  ^^  ^^^  jurisdiction  of  the  Court,  the  circumstance  *lhat  a  wit- 
L  J  ness  is  going  thither  is  considered  a  sufficient  ground,  {q) 

The  Court,  however,  will  not  permit  the  examination  of  witnettes  de  bme 
esse,  on  the  ground  of  their  being  about  to  go  abroad,  where  it  is  in  the  power 
of  the  party  applying,  to  detain  them,  till  they  have  been  examined  in  ue  or* 
dinary  course.  Upon  this  ground  the  Court  of  Exchequer  refused  to  make  m 
order,  on  the  application  of  the  East  India  Company,  for  the  examination  of 
witnesses  de  bene  esse,  who  were  going  to  the  East  Indies,  because  they  wen 
the  company's  servants,  and  they  might  have  kept  them  at  home,  (r) 

It  seems,  also,  that,  in  a  question  of  pedigree,  where  the  case  depends  upon 
a  chain  of  distinct  circumstances  in  the  knowledge  of  different  individoak,  the 
death  of  one  of  whom  would  destroy  the  whole  chain,  the  Court  will  peradt 
the  examination  of  such  individuals  de  bene  esse,  although  none  of  them  coae 
within  the  description  of  witnesses  whose  testimony  is  in  danger  of  bei^g  kiol 
either  from  age  or  serious  illness,  (s) 

The  rule,  however,  that  the  examination  of  a  witness  de  bene  esse  will  be 
permitted  where  the  individual  proposed  to  l^e  examined  is  the  only  witnca, 
will  not  be  extended  to  cases  where  there  is  more  than  one  witness  to  the  one 
fact,  unless  upon  the  ground  of  the  age  or  infirmity  of  the  witness  ^  therelbie, 
where  an  application  was  made  for  leave  to  examine  de  bene  esse  one  of  two 
surviving  witnesses  to  a  will,  who  was  neither  of  the  age  of  seventy  nor  in  a 
state  of  dangerous  illness,  on  the  ground  that  he  was  a  prisoner  in  tte  Castle  of 
York,  chai^^  with  a  capital  felony,  no  order  was  made.  (/) 


(n)  Atkini  v.  PtOmer,  5  Mad.  19.  (o)  Fitahofl^  ▼.  Lm»  1  Amb.  66. 

0)  Jep0on  ▼.  Greensway,  S  Fowl.  Ex.  Pr.  108. 

g)  Botts  Y.  Yerelflt,  %  Dick.  464. 
(r)  The  Bast  India  Cmnpttiy  v.  Naidi»  Bnnb.  830. 

f)  Shelfeyv. ^  18  Yes.  56.     VideeliamBbiAgyr.nsA¥men^9F.  Wnw.  77. 

AnflQ.  19  Yes.  831. 
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The  same  rules  which  have  been  before  laid  down  with  regard  to  the  ex- 
amination of  parties  to  the  record  in  the  ordinary  course,  are  applicable  to  their 
examination  de  bene  esse;  thus  an  order  may  be  obtained  to  examine  a  defend- 
ant as  a  witness  debene  esse^  *  without  prejudice,'  under  the  same  circumstances 
as  *tho8e  under  which  such  an  order  could  be  obtained  for  his  ex-  p  Mfji^  1 
amioation  in  chief;  but  an  order  to  examine  a  plaintiff  would  be  ^  ^ 

irregular,  (u) 

It  may  be  mentioned  here,  that  if  a  person  who  has  been  examined  as  a  wit- 
ness de  bene  esse^  not  being  at  the  time  interested,  afterwards  becomes  interested 
in  the  subject-matter  of  the  suit,  his  depositions  de  bene  ease  may  be  read  at 
the  hearing,  (x) 

An  order  for  leave  to  examine  a  witness  de  bene  esse^  upon  the  ground  of 
the  witness  being  seventy  years  of  age,  or  dangerously  ill,  or  of  his  being  the 
only  witness  to  a  material  fact,  may  be  obtained  either  by  motion  in  Court, 
without  notice,  or  upon  petition  at  the  rolls,  (y)  In  either  case  the  application 
may  be  made  before  answer,  {z)  or  even  before  appearance,  provided  the  de- 
fendant has  been  served  with  a  eubpcena,  (a)  From  an  observation  which 
appears  to  have  been  made  by  Iiord  Eldon  in  Frere  v.  Green^  (b)  it  may  be 
inferred  that  an  order  of  this  nature  cannot  be  obtained  before  appearance,  unless 
the  defendant  is  in  contempt  $  but  the  practice  is  not  so,  and  an  order  to  ex- 
amine a  witness  de  bene  ease^  upon  either  of  the  grounds  above  stated,  will  be 
granted,  upon  the  proper  affidavit,  immediately  after  the  filing  of  the  bill,  with- 
out waiting  either  for  the  defendant's  appearance,  or  for  his  t)eing  in  contempt 
for  non-appearance,  (c)  * 

There  seems,  however,  no  doubt  that  the  contempt  of  a  defendant  in  not 
appearing  would,  at  any  time,  be  a  reason  for  giving  permission  to  a  plaintiff 
to  examine  his  witnesses  de  bene  esee,  where  a  proper  ground  is  laid  for  it,  eveh 
where  the  case  does  not  come  within  any  of  the  three  instances  above  men- 
tioned ;  {d)  and  that  a  reference  of  the  plaintiff's  bill  for  impertinence  is  no 
reason  for  refusing  the  order. 

*A  defendant,  although  he  may,  equally  with  the  plaintiff  ex-  p  *^fL  1 
amine  a  witness  de  bene  esse^  (e)  cannot  obtain  an  order  for  that  ^  -^ 

purpose  before  he  has  put  in  his  answer;  (/)  but  where  a  plaintiff  has  obtained 
an  order  for  a  commission  to  examine  witnesses  de  bene  e$se^  the  defendant,  if 
he  has  any  witnesses  to  examine  de  bene  esae^  may,  to  save  the  expense  of 
another  commission,  obtain  an  order  for  leave  to  examine  his  own  witnesses, 
{nominaiim^)  under  the  plaintiff's  commission.  Without  such  an  order,  he 
cannot  examine  his  witnesses  under  that  commission,  but  must  obtain  one  for 
himself,  (g) 

Where  tne  application  is  not  made  on  the  ground  of  the  age  or  dan^rous 
iDness  of  the  witness,  or  because  he  is  the  only  witness,  the  Court  will  not 
make  an  order  for  his  examination  de  bene  esse  as  of  course.  (A)  Therefore, 
if  a  ^rty  wishes  to  examine  a  witness  de  bene  esse^  upon  a  ground  which 
cannot  be  arranged  under  either  of  those  classcA,  he  must  apply,  by  motion  in 


(tf)  Mayor,  dec.,  of  Golchesfcer,  v.  — — >  1  P.  Wins.  696. 

{xS  Brown  v.  Chreenly,  2  Dick.  604. 

(y)  Belluny  ▼.  Jone%  8  Vet.  81 ;  Tomkins  v.  HaniMn,  Mad.  ^  Geld.  316. 

(z)  Bown  ▼.  Child,  8  Sim.  467. 

(a)  WflflOQ  Y.  Wilson,  cited  1  NewL  Ch.  Pr.  387. 

(63  19  Yes.  819.  (e)  Dew  t.  Chike,  1  8.  A;  8.  108. 

(in  Coveny  v.  AAill,  1  Dick.  865;  Pritduod  ▼.  Gee,  6  Mad.  864. 

(0  WiUiama  ▼.  Williains,  1  Dick.  93;  8bewaid  ▼.  Sheward,  2  Y.  db  B.  116. 

(/)  WiAiaiM  ▼.  WiHianM,  u6»  mpra.         (g)  Hind.  818. 

(4)  BeOamy  t.  Jone^  8  Yes.  81. 
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Court,  of  which  notice  must  be  given  to  the  other  side.  Therefore,  where  aa 
application  was  made,  ex  parte^  for  leave  to  examine  a  witness  de  bene  esM^ 
upon  an  affidavit  stating  that  she,  the  witness,  was  far  advanced  in  a  slate  of 
pregnancy,  and  had  been  ill  of  a  fever,  from  which  she  had  not  yet  recovered, 
and  was  attended  by  two  physicians,  and  that  she  was  in  a  very  weak  low 
state.  Lord  Eldon  refused  to  make  the  order,  and  gave  the  plaintiflfleave,  either 
to  amend  the  affidavit  by  stating  that  the  witness  was  dangerously  ill^  or  to  give 
notice  of  the  motion. 

It  seems,  however,  that,  where  a  defendant  is  in  contempt  for  non-appear- 
ance, such  an  ord^r  may  be  obtained  without  notice,  and  this  even  where  the 
defendants  are  infants.  Thus,  in  Frere  v.  Green^  (t)  where  the  defendanls 
were  infants  and  in  contempt,  by  the  messenger's  return  that  they  had  abacood- 
ed  and  were  not  to  be  found.  Lord  Eldon,  upon  the  usual  affidavit  of  the  ma- 
teriality of  the  evidence  of  the  witnesses,  &c.,  and  the  plaintiff's  undertaking 
r  *647  1  ^  proceed  with  all  due  diligence,  and  *with  as  much  expeditioa 
^  -^  as  the  course  and  practice  of  the  Court  and  the  contempt  of  the 

defendants  would  admit,  to  bring  the  cause  to  an  issue,  and  examine  their  wit- 
nesses in  chief,  made  an  order  that  the  plaintiffs  should  be  at  liberty  to  examine 
them  de  bene  esse;  but  he  provided,  by  the  order,  that,  before  publication  of 
the  depositions  of  such  witnesses  should  be  allowed  to  pass,  proper  evidenee 
should  be  produced  to  satisfy  the  Court  that  the  plaintiffs  had  complied  with 
the  above  undertaking,  (ii) 

It  is  to  be  obser|red,  tnat  when  it  is  said  that,  in  the  instances  above  men- 
tioned, an  order  to  examine  a  witness  de  bene  esse  may  be  obtained  npoa 
motion  or  petition  without  notice,  this  is  only  applicable  to  the  order, — ^ia  afl 
cases  the  usual  notice  of  the  examination  of  the  witness,  or  the  execution  of 
the  commission  for  that  purpose,  is  indispensable,  that  the  other  side  may  bave 
thepower  of  cr<iss-examination.  (k) 

The  application  for  leave  to  examine  a  witness  de  bene  esse^  must,  in  ewesj 
instance,  whether  made  by  petition  at  the  Rolls  or  by  motion  to  the  Coort, 
with  notice  or  without,  be  supported  by  an  affidavit  of  the  facts  which  ibna 
the  ground  of  the  application,  such  as  the  age  of  the  witness,  &&,  and  that  he 
is  a  material  witness  for  the  party  making  the  application.  Where  an  applica- 
tion is  made  for  an  order  to  examine  a  witness  on  the  ground  that  he  is  the  only 
person  who  knows  the  fact,  the  affidavit  should  state  the  particular  points  to 
which  his  evidence  is  meant  to  apply ;  (J)  and  it  should  be  shewn,  not  only 
that  the  witness  is  a  person  who  knows  the  fact,  but  that  he  is  the  orily  penon 
who  knows  it,  and  the  affidavit  should  also  shew  the  ground  which  the  person 
who  makes  it  has  for  believing  that  the  witness  is  the  only  person,  (m)  There- 
fore where  an  order  was  applied  for,  to  examine  several  witnesses  de  bene  esH, 
r  «R4o  -1  one  upon  the  usual  affidavit  that  he  was  above  seventy  *yeai8  of 
^  -J  age,  and  the  other  upon  the  affidavit  of  the  agent,  who  stated  thm 

he  was  informed  by  the  witness  that  he  could  prove  the  particular  fact,  and  that 
he,  (u  e,  the  agent,)  believed  that  he  was  the  only  person  who  could  do  so, 
Lortl  Eldon,  although  he  granted  the  application  as  to  the  witness  who 
above  seventy,  refused  to  make  it  as  to  the  other,  (n) 


(it)  Il>id.     Vide  eiiam  Shelley  v. »  13  Yes.  56. 

(Ac)  Loveden  ▼.  Lord  Milford,  4  Bro.  C.  C.  540. 

(0  Peanon  v.  Ward,  1  Cox.  177 ;  3  Dick.  648,  8.  C. 

(m)  Rowev. ,  18  Ves.  261.     Vide  eiiam  Parwm  v.  Waid,  cited  1  Han. 

Newl.  378. 

(tt)  Setf  vufe  the  note  to  Hankin  v.  Middleditdi  m  Mr.  Belt^s  ed.  of  Brown,  voL  S;  pi 
640,  where  die  affidavit  upon  which  Lord  Thnrlow  mado  the  order,  does  not  appear  to 
been  more  iuU  than  that  in  Bellamy  v.  Jonea. 
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Where  the  witnesses,  proposed  to  be  examined  de  bene  e»se^  reside  moie 
than  twenty  miles  from  London,  the  petition  or  motion  upon  which  the  appli- 
eation  is  made  should  pray  a  commission^  in  which  case  the  order  will  direct 
Ae  issuing  of  a  commission,  if  necessary,  with  the  usual  directions,  (o) 

The  order  to  examine  witnesses  de  bene  esse^  gives  liberty  to  examine  such 
and  snch  witnesses  nominatim^  and  will  only  authorize  the  examination  of  the 
persons  named  therein.  Where  it  is  obtained,  without  notice  after  appearance, 
it  must  be  served  upon  the  clerk  in  Court  on  the  other  side.  Where  it  has 
been  obtained  before  appearance,  so  that  there  is  no  adverse  clerk  in  Court 
open  whom  it  can  be  served,  it  must,  if  a  commission  is  sued  out  under  it,  be 
served  upon  the  adverse  party  himself,  a  certain  number  of  days  before  the 
examination  I  for  which  purpose  the  order  usually  directs  that  ** notice  of  the 
order  be  given  to  the  defendants,  respectively,  or  a  copy  thereof  left  at  thehr 
dwelling-houses  or  usual  places  of  abode,  with  their  servants,  agents,  or  other 
persons  residing  there,  ten  days  at  least  before  the  exeeutioaof  the  said  com- 
mission. "(/>)  This  is  done  in  order  to  afford  the  adverse  party  an  opportunity 
for  cross-examination  of  the  witnesses.  Where  the  witnesses  are  to  be  ex- 
amined in  town,  the  course  is  to  give  three  days'  notice  to  the  other  side  of  the 
intention  to  examine,  (q) 

Where  the  order  embraces  the  issuing  of  a  commission,  it  must,  after  service, 
be  left  with  the  clerk  in  Court,  who  will  make  out  the  commission,  p  ^e^g  -i 
which  is  nearly  the  same  as  the  ordinary  ^commission,  the  princi-  ^  ^ 

pal  variation  being  that  it  specifies  the  particular  witnesses  to  be  examined,  and 
does  not  authorize  the  examination  of  witnesses  generally,  (r) 

The  examination  is  taken  in  the  same  manner  as  the  examination  of  a  wit- 
ness in  chief,  either  at  the  Examiner's  office,  upon  producing  the  order  to  the 
examiner,  or  by  commission,  which,  when  it  is  required,  is  generally  made 
part  of  the  motion  and  embraced  in  the  order.  In  either  case,  all  the  formalities 
which  are  required  in  the  examination  of  witnesses  in  chief,  must  be  observed,  (9) 
at  least  so  far  as  the  circumstances  of  the  case  will  admit  of  their  being  so. 

As  the  examination  of  witnesses  de  bene  esee^  is  only  a  provisional  measure, 
to  guard  against  the  loss  of  important  evidence  before  the  cause  is  in  a  state  ia* 
which  a  regular  examination  can  take  place,  it  is  the  duty  of  the  party  examin- 
ing to  take  the  eariiest  opportunity  to  examine  in  the  ordinary  course,  and  if  he 
ii  guilty  of  any  laehee  in  so  doing,  the  benefit  of  the  examination  de  bene  esee^ 
wm  be  forfeited.  In  ihe  Duke  of  HamUtan  v.  Meynat^  {t)  however.  Lord  Hard- 
wicke  made  an  order  for  the  publication  of  depositions  taken  de  bene  esee^ 
although  the  original  bill  was  filed,  and  the  examination  taken  above  thirty 
years  before  the  cause  was  brought  to  an  issue ;  but,  it  seems,  from  the  note  of 
the  reporter,  that  this  was  done  under  particular  circumstances,  and  that  the 
delay  was  accounted  for  in  the  suggestion  of  the  order,  {u) 

We  have  seen  before,  that  in  the  instance  of  an  application  to  examine  wit- 
nesses de  bene  eseey  to  prove  a  case  against  infant  defendants  who  were  in  con- 
tempt for  non-appearance,  (x)  Lord  Eldon  made  the  order  upon  the  plaintiff's 
expressly  undertaking  to  proceed  with  all  due  diligence  to  bring  the  cause  to 
issue  and  to  examine  the  witnesses  in  chief. 

If  a  plaintiff  after  the  examination  of  witnesses  de  bene  esee^  replies  to  the 
defendant's  answer,  but  does  not  serve  a  subpcena  to  rejoin,  the  proper  course 


(0)  Hind.  315.  (p)  1  Smith's  Ch.  Pr.  506. 

Iq)  TomkingT.  Hsrriaon*  Mad.  A  GeU.  815.  (r)  Hind.  318. 
(t)  Ibid.  (0  3  Dick.  788. 

v)  Ibid.     Vide  eHam  Anon.  %  Vet.  496. 

or)  Anit^  p.  547;  Fiere  v.  Gieeo,  19  Ym.  319. 
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r    *550    1  ^^  ^^  <fefendaiit  to  panue,  *if  he  wishes  to  oompid  a 

L-  -<  tioD  of  the  witnesses  in  chief,  and  is  not  in  a  situation  to  ditaiw 

the  bill  under  the  17th  order,  is  to  appear  and  file  a  rejoinder  grafts,  (y) 

Depositions,  taken  de  bene  esse*  cannot  be  published  without  an  order.  Tk 
ordinary  course  of  the  Court  is  not  to  allow  of  their  publicatioii  unless  the  wit- 
ness dies  before  issue  is  joined  in  the  cause,  so  that  there  has  been  no  oppor- 
tunity to  examine  him  in  the  ordinary  course ;  or  unless  lie  is  at  a  great  disiaoee, 
BO  that  it  is  impossiUe  to  have  him  examined  again.  In  such  cases,  so  oider 
for  the  puUication  may  be  obtained  on  motion  of  coune,  supported  by  a  propv 
affidavit,  (z)  These,  however,  although  the  usual,  are  not  the  only  caws,  m 
which  the  Court  will  order  depositions  taken  de  bene  ease  to  be  publiiiiei 
Sometimes  there  are  cases  in  which  particular  questions  arise  oo  porlicabr  ci^ 
eumstances,  in  which  it  is  in  the  discretion  of  the  Court  to  detennioe  whedar 
publication  shall  pass  or  not ;  and  whenever  it  can  be  established  to  the  saiis&e- 
tion  of  the  CourC  that  there  is  a  moral  impossibility  against  the  examination  «f 
witnesses  in  chief  it  will  allow  h.  Therefore,  in  Chson  v.  fWordeworik,  (s) 
which  has  been  before  referred  to,  {b)  where  a  commission  was  sent  to  Swedes, 
lo  examine  witnesses  there,  which  the  government  of  Sweden  refused  to  penil 
the  Court  aHowed  the  depositions  of  those  witnesses  who  bad  been  exumid 
de  bene  esse,  to  be  read  at  the  hearing,  because  it  was  morally  impossible  to 
have  them  examined  in  chief.  So  also  the  Court  has  permitted  depoolioii 
taken  de  bene  esse  to  be  read,  although  there  has  been  no  strict  proof  sf  tb 
death  of  the  witnesses,  because  the  length  of  time  which  has  elapaed  sines  Ihs 
depositions  were  taken,  has  afforded  a  just  ground  for  piesoming  them  to  be 
dead,  (r) 

Sometimes,  where  the  evidence  is  required  upon  a  tnsi  at  law,  the  Court  wiB 
order  depositions  taken  de  bene  eese  to  be  published,  oo  the  ground  that  the  wit* 
r  *R^i  1  ^^^^*  though  alive,  will  be  unable  *from  age  or  sickness  or  sllMr 
L  ^01  J  ii^gpiQJtj  iQ  attend  at  the  trial,  (d)  In  such  cases,  however,  the  bmr 
usual  course  is,  (especially  where  there  is  any  doubt  whether  the  grounds  spas 
which  application  is  to  be  made  are  such  as  will  be  sufficient  in  a  Court  of  isw, 
to  authorize  the  admission  of  the  evidence,  and  there  will  therefore  be  dsflfO', 
that  the  evidence,  if  published  before  that  point  is  decided,  will  be  lost,)  to  aiue 
an  order  that  the  officer,  in  whose  possession  the  original  depoaition  is,  sfaaB 
attend  with  it  at  trial,  in  order  that,  if  it  should  be  proved  to  the  satisfactioo  rf 
the  Court  of  law,  that  the  witness  is  unable  to  attend,  then  Ihe  depositioii 
should  be  tendered  and  read,  (e)  it  being  the  province  of  the  judge  who  tries  die 
cause  at  law  and  not  of  this  Court,  to  decide  on  the  admissibility  of  the  evideseo 
upon  the  facts  as  they  appear  before  him.  (/*)  Upon  this  ground,  the  Coort  htf 
frequently  refused  to'  make  an  order  that  the  depositions,  taken  de  bene  eue,  ^ 
a  witness  who  was  alive,  though  sworn  by  afiidavit  to  be  unable  lo  attend  ti 
the  trial  of  an  issue  at  law,  should  be  read  at  the  trial  (A) 

It  is  to  be  observed,  that  depositions  of  a  witneas  examined  de  bene  esse,  eis 
sever  be  published,  unless  lor  the  purpose  of  supplying  the  want  of  an  eiiiu- 
nation  in  chief.  Applications,  to  this  effect,  have  b«en  made  where  naaije^ 
eumstances  have  concurred  to  induce  a  beliel^  that  the  examination  de  beM  M 


(y)  Ante^  p.  8»4.  («)  Hind.  387. 

(a)  2  Yes.  8S5,  89S ;  Arab.  lOS,  8.  C.         (6)  Anie^  p.  «». 

ic)  Anon.  3  Yes.  496 ;  Msimen  ▼.  Bound,  I  Yeni.  831. 
d)  Bradley  v.  Grackentborpe,  1  Dick.  188. 

(e)  Andrew*  v.  Palmer,  1  Y.  dt  B.  81.     Vidt  eHam  Ooibstt  v.  Gsikelt,  ib.  SS6 ;  Fids' 
V.  Lord  Aykabnrj,  15  Yea.  178. 

(/)  Jonea  ▼.  Jones.  1  Cox.  184*  {g)  Had, 

(A)  Hind.  890. 
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mad  the  ezamination  in  chief  were  contradictorj,  hut,  after  solemn  anrument, 
have  been  refused,  (i)  Even  publication,  for  the  private  inspection  of  the  Lord 
Chancellor  only,  in  the  nature  of  an  examination  ad  informmdam  conscientiam 
Judids^  where  it  was  supposed  the  examination  de  bene  esse  was  more  full  than 
the  examination  in  chief,  has  been  refused,  although  precedents  in  former  times 
aathorized  such  a  practice,  (t) 

In  Pegge  v.  Burnett^  {k)  an  application  was  made  to  the  *Court  r-  ^.-n  -i 
to  publish  a  deposition  de  bene  esse^  in  order  that  it  might  be  read  ^  -^ 

at  law,  to  confront  the  witness  and  invalidate  his  testimony  viva  voce^  upon  a 
new  trial,  on  the  ground  that  on  his  examination,  at  the  first  trial,  his  evidence 
differed  materially  from  what  he  had  before  uniformly  declared  the  fact  to  be  $ 
and  as  the  case  made  in  support  of  the  motion  was  a  very  strong  one,  and 
abundantly  sufficient  to  justify  a  departure  from  the  strict  practice,  if  it  were 
possible  in  any  case  to  dispense  with  it,  the  Lord  Chancellor,  (Lord  Thurlow«) 
at  first  made  the  order,  but  upon  further  consideration,  and  before  the  order  was 
delivered  out,  he  altered  his  opinion  and  refused  the  order. 

To  obtain  an  order  for  the  publication  of  a  deposition,  taken  de  bene  esae^  of 
a  witness  dying  before  he  could  be  examined  in  chief,  a  certificate  of  the  burial 
of  the  witness  from  the  General  Registry  Office  in  Somerset  Place,  under  the 
seal  of  the  Registrar  $  or  an  extract  from  the  register  of  burials  of  the  parish 
where  the  deceased  was  buried,  verified  by  affidavit,  of  the  person  who  made 
the  search,  should  be  procured,  together  with  an  affidavit  to  identify  the  witness 
with  the  person  named  in  the  corticate  or  register ;  and  an  application  should 
then  be  made  to  the  Court,  either  by  motion  of  course  or  by  petition  at  the 
Bolls,  supported  by  such  affidavit  and  certificate  or  copy  of  roister,  for  an 
Older  to  publish  the  depositions.  (/) 

Where  the  application  is  made  upon  the  ground  that  a  witness  is  gone  to 
parts  beyond  sea  or  upon  any  other  grounds,  it  must  be  supported  by  affidavit 
of  the  facts  relied  upon  as  the  foundation  of  the  application. 

The  proper  stage  of  the  suit  wherein  this  application  should  be  made,  seems 
to  be  after  publication  has  passed  in  the  cause,  (m)  unless  it  is  in  a  suit  the  sole 
object  of  which  is  the  examination  of  a  witness  de  bene  e«»e,  for  the  purpose 
of  using  his  depositions  on  a  trial  at  law,  in  which  case  the  application  should 
be  made  before  the  trial  of  the  action.  Where  the  application  is  made  by  mo- 
tion in  Court,  notice  in  writing  to  the  *adverse  clerk  in  Court  is  p  ^.53  -\ 
also  necessary;  (p)  and  an  affidavit  of  service  of  the  notice  of  ^  -^ 

motion  should  in  that  case  be  made,  in  order  that,  if  the  other  side  do  not 
attend,  the  order  may  notwithstanding  be  made. 

When  the  order  is  obtained  upon  petition,  a  copy  of  the  order,  when  passed 
and  entered,  must  be  served  upon  the  adverse  clerk  ita  Court,  (q) 

The  order  to  publish  the  depositions  must,  after  service,  (if  the  depositions 
were  taken  by  commission,)  be  left  with  the  clerk  in  Court  in  whose  hands  the 
depositions  are  lodged,  or,  (if  the  depositions  were  taken  by  the  examiner,) 
with  the  examiner  ;  and,  upon  the  order  being  so  left,  the  depositions  will  be 
le-opened,  and  copies  delivered  out  to  the  parties  applying  for  thena.  (r) 

If  any  irregularity  be  discovered,  or  the  adverse  party  be  advisedf  of  any 
ground  of  objection  to  the  reading  of  the  depositions,  he  should  give  notice  in 
writing  to  the  adverse  clerk  in  Court,  and  move  to  discharge  the  order  imme- 
diately upon  the  service  of  it,  or  on  the  eaiiiest  opportunity ;  for  it  seems  that, 


(1)  C«Mi  ▼.  Caiiii»  1  P.  Wms,  667. 
(0  Hind.  388. 
(p)  Hind.  888. 
(r)  Ibid. 


(k)  Cited  Hind.  891 ;  Pasch.  178L 
(m)  Ibid. 
(q)  Ibid.  389. 
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akhotigh  depositions  taken  de  bene  ease  are  irregnlar,  yet  it  is  too  late  to  objael 
to  them,  on  the  ground  of  irregularity,  at  the  hearing  of  the  cause ;  {a)  and  oa 
this  account,  when  the  time  between  the  publication  and  the  hearii^  of  the 
cause  is  short,  the  Court  will  extend  it,  for  the  purpose  of  allowing  the  partj 
an  opportunity  of  examining,  whether  the  depositions  are  regularly  taken  or 
not.  (/)  And  so  where  depositions  taken  de  bene  esse  are  read  at  the  heuing 
of  the  cause,  it  is  a  matter  of  course,  if  an  issue  is  directed,  to  order  them  to 
be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity  in  the  exanuBi- 
tion.  {u) 


With  respect  to  the  costs  of  examinations  de  bene  esse,  no  specific  rale 
r  *5fi4  1  appears  to  have  been  laid  down  which  makes  *any  distindioi 
L  -^  between  them  and  the  costs  of  examinations  under  ordinary  cir- 

cumstances, except,  indeed,  in  the  case  of  bills  filed  for  the  express  purpose  of 
having  witnesses  examined  de  bene  esse^  in  order  to  render  tlieir  evidence  anil- 
able  on  a  trial  at  law.  In  such  cases,  it  is  presumed,  the  costs  must  be  rq(v- 
lated  by  the  rule  of  the  Court  with  regard  to  bills  of  a  similar  descriptioo,  rix: 
bills  to  examine  witnesses  in  perpeiuam  ret  memoriam  in  which  case  a  defeod- 
ant  is  entitled  to  apply  for  his  costs  immediately  after  the  examination  of  the 
witnesses  has  been  perfected,  upon  the  simple  allegation  that  he  did  notexamiiM 
any  witnesses  himself,  {x)  It  may  be  mentioned,  that  in  Dew  ▼.  Clarke,  (y) 
where  the  plaintiff  had  filed  a  bill  for  the  purpose  of  obtaining  the  examinalkiB 
of  witnesses  de  bene  esse  in  aid  of  a  proceeding  at  law,  and  obtained  an  order 
ex  parte  for  the  examination  of  such  witnesses,  but  aflerwards  the  bill  wis 
demurred  to,  and  the  demurrer  allowed ;  the  Court,  besides  the  usual  oosti  of 
the  demurrer,  allowed  the  defendant  his  costs  of  the  examination,  but  not  tboK 
occasioned  by  his  cross-examination  of  the  witnesses. 


SECTION  VI. 

Of  Demurrers  to  Interrogatories, 

Every  witness  is,  as  we  have  seen,  bound  by  the  form  of  the  oath  adoiDie- 
tered  to  him  previously  to  his  examination,  'to  make  true  answer  to  all  soA 
questions  as  shall  be  asked  of  him  upon  the  interrogatories*  filed  for  his  exam- 
ination. It  is  obvious,  that  this  obligation,  if  strictly  insisted  upon  might,  is 
many  cases,-  be  the  means  of  inflicting  mat  injury  either  upon  the  witoe« 
himself,  or  upon  others,  by  compelling  him  to  disclose  matters  which  it  ii 
against  the  rules  and  principles  by  which  the  Courts  are  usually  governed  tbat 
he  should  discover.  In  Courts  of  Law,  a  wimess  has  it  in  his  power  immo* 
r  *fi55  1  ^^^^y  *^  ^^®  ^®  opinion  of  the  presiding  judge  as  to  his  vj^ 
^  -^  to  withhold  an  answer  to  any  question  which  may  be  put  to  hiio; 

but  in  Courts  of  Equity  a  witness  has  no  such  power ;  neither  the  examittf 
nor  the  commissioners  before  whom  a  witness  is  examined  being  authorixed  ts 
pronounce  a  judgment  as  to  the  propriety  of  the  question  put  to  a  witnetf; 

(t)  Dean  and  Chapter  of  Ely  ▼.  Warren,  3  Atk.  190. 

(0  Gordon  ▼.  Gordon,  1  Swanst  171.  (u)  Ibid.  166. 

(x)  FottUa  V.  Midglqr,  I  V.  d^  B.  138.         (y)  1  8.  dc  8.  108. 
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still  the  witness  is  not  lefl  without  remedy,  and  a  method  is  provided  by  the 
practice  of  those  Courts  by  which  he  may  submit  his  objection  to  answer  the 
questions  proposed  to  him  to  the  decision  of  the  judge.  This  he  does  by 
means  of  a  process  called  *a  demurrer  to  the  interrogatories.'* 

The  word  *  demurrer,*  however,  is  not,  in  this  instance,  used  in  a  very  ap- 
propriate sense,  since,  in  a  case  of  this  description,  it  signifies  merely  the  wit- 
nesses tender  of  reasons  why  he  should  not  answer  the  questions,  (a)  and  is  not, 
like  a  demurrer  in  pleading,  confined  to  the  facts  appearing  upon  the  record,  but 
states  the  facts  upon  which  the  witness  relies  as  the  ground  of  his  objection. 

The  grounds  upon  which  a  witness  may  protect  himself  from  answering  to 
interrogatories,  are  nearly  the  same  as  some  of  those  which  a  defendant  has  a 
right  to  insist  upon  as  a  reason  for  not  giving  the  discovery  required  by  a  bill.  (6) 
These  are,  principally,  1.  That  they  may  subject  the  witness  to  pains  and  pen- 
alties, or  to  a  forfeiture,  or  something  in  the  nature  of  a  forfeiture ;  2.  That  the 
disclosure  required  may  subject  the  witness  to  a  decree  against  himself;  or, 
3.  That  the  witness  cannot  answer  the  interrogatory  without  a  breach  of  pro- 
fessional confidence.  Another  ground  has  been  attempted  to  be  set  up  as  a 
reason  for  a  defendant's  objecting  to  answer  an  interrogatory,  viz :  that  it  is 
immaterial  to  the  case ;  but  it  has  been  held,  that  this  ground  of  objection  wHl 
not  prevail,  because  it  does  not  concern  a  witness  to  examine  what  is  the  point 
in  issue.  {cS  It  is,  however,  to  be  observed,  that,  in  a  c^se  mentioned  in  Mr, 
Swanstone  s  note  to  Parkhurst  v.  Lowten^  {d)  *a  demurrer  by  a  p  ^..^  -i 
witness  to  answer  an  interrogatory  defamatory  of  a  third  person,  ^  J 

and  not  material  to  the  case,  was  allowed. 

!•  With  respect  to  the  first  ground  of  objection  to  interrogatories  by  a  wit- 
ness, namely,  that  the  answer  to  them  may  expose  him  to  pains  and  penalties^ 
or  to  a  forfeiture^  or  something  in  the  nature  of  a  forfeiture^  the  reader  is 
referred  to  a  former  part  of  this  treatise,  (e)  where  the  privilege  of  a  defendant 
to  be  protected  from  making  the  discovery  required  by  the  bul  on  this  ground 
has  been  discussed.  He  will  there  find,  that  the  privilege  in  such  cases  arises 
from  an  acknowledged  principle  of  law,  that  no  man  is  bound  to  answer  so  as 
to  subject  himself  to  punishment ;  and  as  this  principle  is  applicable  as  well  to 
witnesses  as  to  defendants,  the  rules  which  he  will  there  find  laid  down  with 
regard  to  its  application  to  the  latter  case  will  be  equally  applicable  to  the  former, 

2.  The  second  ground  of  objection,  viz :  that  an  answer  to  the  interroga- 
tory may  lead  to  a  decree  against  the  witness^  is  available  only  in  those  cases 
in  which  the  witness  is  a  party  to  the  suit  or  has  otherwise  a  direct  interest  in 
the  subject-matter.  Considerable  doubt  appears  formeriy  to  have  been  enter- 
tained by  the  judges,  whether  a  witness  was  compellable  to  answer  questions, 
the  answer  to  which  might  subject  him  to  a  civil  action  or  charge  himself  with 
a  debt;  and  to  settle  the  law  on  this  subject  the  statute  46  Geo.  3,  c  37,  was 
introduced,  which  declares  Hhat  a  witness  cannot  legally  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  (the  answering  of  which  has  no  ten- 
dency to  accuse  himself,  or  to  expose  him  to  a  penalty  or  forfeiture  of  any  nature 
whatever,)  on  the  ground  that  the  answering  such  question  may  establish  or 
tend  to  establish  that  he  owes  a  debt,  or  is  otnerwise  subject  to  a  civil  suit' 

The  right  which  the  parties  to  a  suit  have  to  refuse  answering  any  question^ 
is  not,  in  any  d^ee,  affected  by  this  statute ;(/)  and  accordingly  a  defendant 


(a)  Parkhont  ▼.  howim,  9  Swamt.  203.      (b)   Vide  ante^  p.  46. 
(e)  Aahton  v.  Aihtoii,  I  Vera.  165 ;  1  Eq.  Oa.  Ab.  41,  pL  il»  8.  C. ;  «n/  su2e  Jefim 
V.  Wbittuck,  9  Pri.  486. 

id)  Molgmve  ▼.  Lord  Dnnbar,  3  Swantt.  198  n. 
e)  Ante^  p.  46.     Vufe  etiam  PbU.  &  Amos,  913. 
(/)  PhiL  &,  Amos,  916. 
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r  <%fi7  1  ^  ^^  ^^  ^^  ^  examined  *a8  a  witness,  may  sdll,  as  befimi 
I-  -^  demur  to  answering  any  interrogatory,  whether  exhibited  on  the  put 

of  a  plaintiff  or  co-defendant,  which  may  have  the  effect  of  enabling  the  pbia- 
tiff  to  have  a  decision  against  him.  The  right  of  a  defendant  to  object  to  the 
reading  at  the  hearing  of  the  depositions  of  a  co-defendant  examined  as  a  wit- 
ness, m  cases  where  the  defendant  is  interested  in  the  subject-matter  to  whidi 
his  evidence  relates,  so  that  a  decree  may  be  had  against  him,  has  been  befoie 
discussed ;  it  has,  however,  been  discusssd  with  reference  to  the  objection  whea 
taken  by  another  party  at  the  hearing  |  but  it  is  obvious  that  the  tight  whidi 
another  party  has  to  tal^e  an  objection  of  this  nature  at  the  hearing  is  not  ooe 
which  can  serve  for  the  protection  of  the  witness  himself;  he  is,  therefore,  pe^ 
mitted  to  protect  himself,  by  demurrer,  from  the  discovery,  (g)  in  the  same 
manner  as  he  or  any  other  witness  would  have  a  right  to  defend  himself  fam 
deposing  to  an  interrogatory,  the  answer  to  which  might  expose  him  to  fnioi 
and  penalties.  This  right,  however,  does  not  extend  to  protect  the  witsea 
from  answering  to  facts  which  will  not  tend  to  prove  the  plaintiff's  case  agaimt 
himself,  and  if  he  is  a  witness  to  a  deed,  he  may  be  examined  as  to  the  execs- 
tion,  although  he  may  demur  to  any  other  question,  {h) 

3.  The  rules  of  exemption  from  discovery  on  the  ground  of  profesnoni 
confidence^  proceed  upon  the  same  principles  as  are  applicable  to  the  ease  of 
defendants ;  and  the  reader  is  therefore  referred  for  information  upon  this  bed 
to  a  former  portion  of  this  treatise,  where  these  rules  have  been  discussed  widi 
reference  to  the  protection  of  a  defendant  from  answering  the  bilL  (t)  It  miy, 
however,  be  noticed  in  this  place  that,  when  the  objection  on  this  ground  doa 
not  proceed  from  the  witness,  but  from  the  party  aggrieved,  the  way  in  which 
(he  party  must  proceed  to  obtain  relief  is  to  move  the  Court  to  refer  it  to  the 
Master  to  inquire  which  of  the  matters  in  the  deposition  came  to  the  witness*! 

C*558  1  ^"^^l^^S^  ^3  confidential  attorney  *or  solicitor,  &c,  and,  upon  the 
-J  Master's  report,  moving  to  suppress  the  depositions,  (k) 

It  has  been  before  stated,  that  the  process  by  which  a  witness  can  avail  bin* 
self  of  his  right  to  decline  answering  to  any  particular  interrogatory  which  has 
been  exhibited  for  his  examination,  is  a  demurrer  to  the  interrogatories:  it  seeon, 
however,  that  where  a  witness  is  served  with  a  subpoena  duces  tecum  to  pro- 
duce a  deed  or  other  document,  it  is  not  necessary  that  there  should  be  a  written 
interrogatory  as  to  the  fact  of  his  having  it  in  his  possession  $  and  that  if,  upoB 
being  asked  vivd  voce  to  produce  it,  he  objects  to  do  so,  either  upon  the  gTOond 
of  his  having  an  interest  in  the  deed,  or  upon  any  other  ground,  (/)  he  msf 
refuse  to  do  so  without  a  formal  demurrer.  The  proper  course  to  be  adop<e<i 
by  the  party  in  such  case  is,  to  move  that  the  witness  may  attend  and  produce 
the  deed,  and  pay  the  other  party  the  costs  occasioned  by  his  previous  refosal 
upon  the  hearing  of  which  motion,  the  Court  will  decide  whether  the  reasm 
alleged  by  the  witness,  for  his  refusal,  are  satisfactory  or  not.  (m)  In  all  olhff 
cases,  however,  the  witness  can  only  protect  himself  from  answering  by  (fe- 
murrer. 

There  does  not  appear  to  be  any  particular  form  for  a  demurrer  of  ^ 
nature ;  (n)  but,  when  a  witness  who  attends  for  examination,  before  either  u 
examiner  or  commissioner,  conceives  that  he  ought  not  to  be  compelled  to 


(g)  Nightingale  ▼.  Dodd,  2  Amb.  688 ;  Kitdesley  ▼.  DTuher,  Mos.  195. 
(A)  Kildeslej  ▼•  DTiiher,  ubintpra. 

Si)  AnUt  p.  56.     Vids  etiam  Parkhunt  ▼.  Lowten,  %  Swaoat  195. 
k)  Sandfoid  ▼.  Ramiiigton,  3  Vea.  jnn.  189. 

(J)  Such  aa,  that  the  prodaction  of  it  may  proTe  him  to  be  gmhy  of  a  oiime.    ^ 
Faikhant  ▼.  Lowten,  2  Swanst  213. 

(m)  BndahawT.Bradahaw,  1R.&M.868.    (n)  Ifontev.  WiObnM^  2M«0.  MS. 
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inswer  the  interrogatory  proposed  to  him,  his  proper  course  appears  to  be,  ^  to 
>1ace  himself  before  the  examiner  or  the  commissioner,  exactly  in  the  same 
itate  in  which  a  witness  at  nisi  prius  would  submit  himself  before  the  Chief 
fustice  ;  that  is,  he  must  submit  to  their  judgment  whether  he  has  not  stated  a 
mfficient  reason  for  protecting  himself  from  answering,  (o)  If  they  are  of 
opinion  that  he  ought  to  answer,  and  he  will  not,  they  must  *take  p  ^..^  -, 
lown  in  writing  his  reasons  for  declining  to  answer ;  (/>)  and  if  the  ^  -' 

reasons  are  founded  upon  facts  which  do  not  appear  upon  the  pleadings,  the 
facts  upon  which  they  are  founded  must,  also,  be  stated  upon  the  oath  of  the 
Gvitness.  (q) 

Thus  a  witness,  demurring  on  the  ground  that  his  answer  would  violate  the 
confidence  reposed  in  him  as  a  solicitor,  must  name  the  party  to  whom  he  was 
iolicitor.  (r)  He  mast  also  swear  that  the  facts,  from  the  discovery  of  which 
tie  desires  to  be  protected,  came  to  him  in  his  capacity  of  solicitor  to  a  particu- 
lar person,  *for  a  solicitor,  like  any  other  witness,  is  bound  to  discover  all 
secrets  of  his  client  which  he  did  not  come  to  the  knowledge  of  in  his  relation 
:>f  solicitor  to  his  client.'  («)  It  must  also  appear,  that  the  knowledge  came  to 
him  in  the  character  of  a  professional  adviser,  and  in  such  character  only ;  and 
therefore  where  a  demurrer  stated  that  the  witness  was  the  attorney  or  agent  for 
a  person,  it  was  considered  not  to  be  sufficiently  precise,  for  an  agent  may  be 
Duly  a  steward  or  servant  (/) 

So  where  a  witness  demurred  to  an  interrogatory,  because  she  claimed  an 
interest  in  the  land;  it  was  disallowed,  because  she  did  not  answer  to  the  interest, 
Dor  state  what  interest  she  claimed,  (u) 

It  seems,  however,  that  if  the  facts,  upon  which  tlie  witness  relies  as  the 
l^round  of  his  exemption,  appear  upon  the  record,  there  will  be  no  necessity  for 
re-stating  them  in  the  demurrer;  as  where  the  defendant  is  a  party  to  the  suit, 
and  the  interest  be  has  in  the  matter  appears  upon  the  pleadings,  {x)  And 
where  a  witness  demurred  to  answering  interrogatories  because  the  answer 
might  subject  him  to  pains  and  penalties  under  the  Stock  Jobbing  Act,  (y)  an 
objection  taken  to  the  demurrer  because  it  did  not  state  that  the  witness  was 
eimer  a  stock  broker  or  an  agent,  (which  it  was  necessary  *he  r-  ^^oa  -i 
should  be,  in  order  to  render  him  liable  to  the  penalties  imposed  by  ^  -1 

the  act,^  was  over-ruled,  because  the  witness  was  described  as  a  stock  broker 
in  the  utle  of  the  depositions,  and  also  in  the  tide  of  the  demurrer,  though  not 
in  the  demurrer  itselC  (z) 

In  takhig  down  a  demurrer,  the  examiner  ou^ht  to  take  the  witness's  state- 
ment upon  oath,  (a)  Where  this  is  not  done,  the  demurrer  must  be  supported 
by  affidavit,  as  it  is  necessary  the  Court  should,  in  some  way  or  other,  have 
the  sanction  of  an  oath  to  the  facts  on  which  the  objection  is  founded,  (b)  In 
effect,  however,  a  demurrer  of  this  nature  is  an  answer  put  in  upon  oatn,  by 
which  the  witness  swears  that  he  cannot,  for  the  reasons  he  states,  speak  to  the 
question  $  (c)  and  the  proper  course  appears  to  be,  for  the  witness,  while  under 
examination,  to  state  the  facts  upon  which  he  relies,  and  his  reasons  for  declining 
to  answer  to  the  examiner  or  commissioners,  who  must  take  them  down  from 


(a)  PaiU&iint  ▼.  Lowten,  ubi  tupra.  (p)  Ibid. 

Ig)  Nightiiigale  v.  Dodd,  Mos.  228.  (r)  Paikh 

(t)  Morgm  V.  Shaw,  4  Mad.  54.  (/)  Vaillant  t.  Dodemead,  2  Atk.  525. 


(»)  Jefonn  v.  Dawson^  2  Ch.  Ca.  208.     Vide  eiiam  Herbert  v.  Mayn,  2  SwaitfL 
198  n. 
(4P)  Ni^itiBfale  ▼.  Dodd»  Moa.  228;  Paikhuiat  v.  Lowten*  2  Swanst  197. 
(y)  7  G«o.  %  c  8.  (z)  Daria  v.  Reid»  5  Sim.  443. 

(a)  Parkhunt  ▼.  Lowten,  2  S^-anat.  2(te.     (b)  Ibid. 
(«)  MoiBan  v.  Shaw,  4  Mad.  64. 
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such  statement  as  part  of  his  examination  upon  oath^  (d)  in  whiefa  caie  no 
farther  affidavit  is  necessary,  (e)  In  Bowman  v.  Rodwdl,  Ue)  an  applicatka 
made  to  the  Court,  after  the  witness  had  refused  to  answer  the  interro^toriet, 
that  he  might  be  at  liberty  to  state  his  reasons  for  his  refusal,  and  thtt  tin 
examiner  might  deliver  to  the  witness  a  copy  of  such  interroffaturies  as  be  iiad 
refused  to  answer,  and  certify  tbe#ason  of  his  refusal,  was  dismissed. 

When  the  demurrer  is  taken  upon  an  examination  in  London,  the  extmioer 
gives  notice  to  the  opposite  party,  and  furnishes  him,  if  required,  with  a  copy 
of  the  demurrer ;  (/^  and  this,  it  seems,  he  does  without  order,  (g)  Wheo 
the  examination  is  taxen  under  a  commission,  the  commissioners  must  retom 
the  demurrer  with  the  commission  in  the  usual  manner;  after  which  the  put? 
exhibiting  the  interrogatories  may  procure  an  order  *that  the  plaintiflTs  den 
r  *Mt  1  ^^  ^ourt  do  deliver  over  the  commission  and  return  to  the  two 
I-  -^  senior  Six  *Clerks  not  towards  the  cause,  and  that  such  two  senior 

Six  Clerks  do  open  the  same,  and  deliver  over  to  the  clerk  in  Court  for  die 

Elaintiff  (or  defendant)  copies  of  the  depositions  and  the  demurrer  of  the  witaoSi 
ut  that  such  delivery  is  not  to  be  considered  as  publication.'  [h) 

A  demurrer  to  interrogatories  may  be  set  down  for  hearing  before  the  Coot 
in  the  same  manner  that  demurrers  to  bills  are  set  down.  And  an  order  by 
Sir  John  Leach,  M.  R.,  for  striking  a  demurrer  by  a  witness  out  of  the  ptper 
of  demurrers,  as  not  being  propeiiy  set  down  amongst  such  demurrerB,  wm 
reversed  by  Lord  Eldon,  and  the  demurrer  ordered  to  be  restored,  (i) 

If  the  Court,  upon  alignment,  considers  the  demurrer  to  be  bad,  it  will  over- 
role  it  j  in  which  case  an  order  will  be  made  that  the  witness,  if  the  exaunim- 
tion  has  been  in  town,  may  go  before  the  examiner,  and  be  examined,  or  stand 
committed.  (A;) 

Sometimes,  however,  where  the  ground  for  over-ruling  the  demoner  be 
been  its  informality,  and  the  Court  has  considered  that  the  witness  may  have  a 
good  reason  to  be  excused  from  answering,  it  will  order  the  demurrer  to  be 
over-ruled,  without  prejudice  to  the  witness  objecting  or  demurring,  npoo  Iw 
re-examination,  to  the  interrogatories,  or  to  any  part  thereof,  as  he  majbo 
advised,  upon  such  grounds  as  he  shall  state  in  sucn  objections  or  demurrer. (i) 

In  such  cases,  when  the  witness  has  been  examined  under  a  commissioo,  iw 
Court  will  also,  if  asked,  direct  a  new  commission  to  issue  for  the  re-examin- 
tion  of  the  witness,  with  a  similar  proviso,  (m) 

Sometimes  the  Court  will  allow  a  demurrer  to  interrogatories  partially,  nd 

r  *662  1  ^^^^'^^  ^^  ^  ^o  ^^®  '^^^  Thus,  in  DavU  v.  Reid^  (n)  where  a 
■-  -*  demurrer  was  put  in  to  two  interrogatories,  *the  Vice  Chaaedkr 

allowed  the  demurrer  as  to  one  and  part  of  the  other. 

The  costs  of  a  demurrer  to  interrogatories  appear  to  be  governed  by  the  nne 
rules  as  those  of  demurrers  to  bills  $  and,  formerly,  if  they  were  over-niM, 
the  same  sum,  viz :  5/.,  was  allowed  to  the  other  party  for  costs  as  in  the  csk 
of  ordinary  demurrers,  (o)  It  has,  therefore,  been  held,  that  the  33d  ortiff  of 
1828,  {p)  applies  to  demurrers  of  this  nature. (^) 

(d)  Bowman  v.  Rodwell,  1  Mad.  266.  (e)  Moigan  ▼.  Shaw,  M.  tupra. 

(ee)  Ubi  Mupra.  (/)  1  Smith's  Ch.  Pr.  .388. 

(g)  Potts  ▼.  Cuitifly  1  Toonge,  d04;  mcu*  in  the  Court  of  Exchequer.  Ibid. 

(A)  Vide  Parkhunt  v.  Lowten,  2  Swamit.  220.  Vide  etiam  Smithson  ▼.  UardcMlH  I 
Dick.  96,  where  the  order  appears  to  be  alightlj  difierent 

(i)  Parkhunt  ▼.  Lowten,  ubi  iu/tra,  (k)  Parkhurst  ▼  Lowten,  2  SwaneL  901 

it)  Morgan  ▼.  Shaw,  4  Mad.  64 ;  Paikhnrrt  v.  Lowten,  2  SwaoaL  206. 

(m)  Parkhurrt  ▼.  Lowten,  utd  9upra,  (n)  5  Sim.  448. 

(o)  Parkhurst  ▼.  Lowten,  ulri  tupra ;  Shepherd  ▼.  Downing,  2  SwaoiL  195  (o) ;  Vd* 
lam  V.  Dodomede,  2  Atk.  692.  (/»)  AnU^  p.  96. 

(fif)  Sawyer  v.  Bifchmore,  Law  J.  xiiL  p.  249. 


In  Davh  y.  Beid^  above  referred  to,  where  a  demurrer  was  paitiany  allowed, 
the  Vice  Chancellor  directed,  that  half  the  costs  should  be  paid  by  the  witness, 
in  analofry  to  the  practice  when  two  exceptions  are  taken,  one  of  which  suc- 
ceeds ai^  the  other  fiuls. 


SECTION  VIL 
PubKciUian* 

Publication,  in  a  legal  sense,  is  the  open  shewing  of  depositions,  and 
giving  copies  of  them  to  the  parties,  by  the  clerks  or  examiners  in  whose  cus- 
tody they  are.  (a) 

By  the  orders  of  the  Court,  the  depositions  of  witnesses  are  not  to  be  dis- 
closed by  any  of  the  persons  before  whom  they  were  taken,  or  by  their  clerks, 
but  are  to  be  closely  kept,  if  taken  in  town,  by  the  examiners  at  their  office ; 
if  by  commissioners  in  the  country,  by  the  sworn  clerk  to  whom  the  commis- 
sion, after  its  execution,  was  delivered,  until  publication  passes. 

Publication  passes,  either  by  consent  or  by  rule.  When  both  the  plaintiff 
and  defendant  have  examined  such  witnesses  as  they  think  proper,  and  ar^ 
ready  to  go  to  a  hearing,  the  clerks  in  Court  on  both  sides  may  pass  publica- 
tion by  consent,  which  is  done  by  signifying  the  same  in  one  of  die  p  «.g^  -^ 
rule-books  of  *the  Six  Clerk's  office,  upon  which  publication  imme-  *-  -' 

diately  passes.  (6) 

A  role  to  pass  publication  is  in  the  nature  of  an  order  of  the  Court,  directing 
that  publication  shall  pass  unless  cause  is  shewn  by  the  other  side.  Before  a 
rule  to  pass  publication  can  be  entered,  it  is  necessary,  in  most  cases,  that  there 
should  have  been  a  previous  order  or  rule  called  a  rule  to  produce  witnesaes. 
This  rule,  which  is,  in  fact,  a  notice  given  by  one  side  to  the  other  to  proceed 
with  the  examination  of  his  witnesses,  is  sometimes  called  the  ordinary  nde* 

By  Lord  Clarendon^s  Orders,  it  is  directed,  that  after  witnesses  *  examined 
in  vouri^  there  shall  be  two  rules  only  given  for  publication,  viz :  an  ordinary 
mie,  and  then  a  day  to  shew  cause  why  publication  should  not  pass :  and  upon 
the  return  of  a  commission,  one  rule  only  to  be  given,  within  which  times 
aforesaid,  if  the  other  side  do  not  shew  unto  the  Court  good  cause  to  the  con- 
trary, publication  shall  pass  accordingly.'  (c)  It  is  to  be  observed,  that  the 
htter  part  of  the  above  order,  which  directs,  that,  upon  the  return  of  a  commis- 
sion, one  rule  only  shall  be  given,  is  altered  by  the  17th  of  Lord  Lyndhurst's 
Orders,  as  amended  in  1831,  whereby  it  is  directed,  Uhat  a  plaintiff  who  re- 
quiree  a  commission  to  examine  witnesses  shall  give  his  rules  to  produce  wii" 
fussesy  and  pass  nublication,  at  the  latest,  in  the  second  term  next  following  the 
service  of  his  order  for  a  commission.'  So  that  now,  when  the  case  comes 
within  the  provisions  of  the  I7th  order  by  the  plaintiff's  serving  an  order  for  a 
commission  within  tlie  time  there  specified,  the  ordinary  rule  most  be  given, 
as  well  as  a  rule  to  pass  publication.  Where,  however,  the  case  does  not  come 
^thin  the  17th  order,  a  rule  to  pass  publication,  only,  is  necessary.  Thus, 
where  a  commission  has  been  issued  to  examine  witnesses  abroad,  a  rule  to  pass 
publication  may  be  entered  on  the  return  of  the  commission,  without  a  previous 
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PiM.  Rcff.  858.  (6)  Htrr.  (Ed.  Newl.)  886. 

'  (M.  180. 
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rule  for  the  production  of  witnesses ;  and  it  is  presumed  the  ease  wOl  be  te 
same  where  the  defendant  sues  out  a  commission  under  any  of  the  circumstaneei 
r  *5fi4  1  ^^'^^  mentioned  (d)  as  entiding  him  *to  do  so  under  the  old 
^  -^  practice,  as  it  existed  previously  to  the  orders  of  1828*     It  is,  bow- 

ever,  to  he  remarked,  that,  whenever  the  plaintiff  has  served  an  order  for  i 
commission,  within  the  time  limited' by  the  17th  order,  or  by  the  order  entered 
into  upon  his  undertaking  to  speed,  under  the  16th  order,  he  will  have  brought 
the  case  under  the  operation  of  the  17th  order ;  so  that,  although  he  does  not 
sue  out  a  commission  under  the  order,  or,  having  sued  one  out,  does  not  ezecQie 
it,  and  a  commission  is,  in  consequence,  sued  out  by  the  defendant,  the  plaintiff 
must,  nevertheless,  give  a  rule  to  produce  witnesses,  as  well  as  a  rule  to  pM 
publication,  otherwise  he  will  be  liable  to  have  his  bill  dismissed.  U) 

Rules  to  produce  witnesses  are  most  commonly  entered  by  the  plaintiff  either 
before  or  soon  after  he  has  begun  to  examine  his  witnesses  in  London.  No 
particular  time,  however,  is  limited,  within  which  a  plaintiff  is  bound  to  give  i 
rule  to  produce  witnesses,  unless  in  cases  where  an  order  for  a  commission  to 
examine  witnesses  in  the  country  has  brought  the  cause  within  the  operation  of 
the  17th  order,  in  which  case,  as  we  have  seen,  the  plaintiff  must  not  odIj 
obtain  and  serve  an  order  for  a  commission  within  three  weeks  from  the  filitt 
of  his  replication,  (or  from  his  entering  into  the  undertaking  required  by  the  Kkh 
order  of  1831)  but  he  must  give  his  rules  to  produce  witnesses  and  pass  pohli- 
cation,  at  the  latest,  in  the  second  term  next  following  the  service  of  the  order 
for  the  commission.  (/) 

In  order  to  understand  this  part  of  the  order,  it  is  necessary  to  observe,  that 
rules  to  produce  witnesses  and  to  pass  publication  are  what  are  termed  dght 
day  nUes^  that  is  to  say,  the  party  entering  them  cannot  proceed  till  the  ei^di 
day  afWr  the  day  of  entering,  (g)  Thus  a  party  entering  a  rule  to  produce  wi^ 
nesses  cannot  enter  a  rule  to  pass  publication  till  the  eighth  day  afler  the  daj  of 
entering  the  rule  to  produce,  nor  can  publication  be  passed,  under  a  rule  to  pa« 
publication,  till  the  eighth  day  after  Uie  entry  of  the  rule  j  consequently,  in  oi- 
r  *5A5  1  ^^'  ^  comply  with  the  exigency  of  the  17th  order,  the  rule  *to 
*-  -^  produce  witnesses  must  be  entered  by  the  plaintiff  on  the  sixteendi 

day  before  the  last  day  of  the  term  in  which  the  commission  is  returnable;  other- 
wise it  will  be  impossible  for  him  to  comply  with  the  order,  and  he  will  beliahk 
to  have  his  bill  dismissed.  (A) 

.  We  have  seen  before,  that  where  a  plaintiff,  after  serving  a  subpcent  to 
rejoin,  omits  to  proceed  in  the  cause,  the  defendant  is  at  liberty  to  give  a  rale 
to  produce  witnesses ;  he  cannot,  however,  do  so,  before  the  expiration  of  one 
clear  term  firom  the  service  of  the  subpcena  to  rejoin,  after  which  he  may  giv« 
the  rule,  and  then,  at  the  expiration  of  another  clear  term,  enter  a  rule  to  pw 
publication.  {%) 

A  rule  to  produce  witnesses  is  a  mere  memorandum,  and  is  entered  by  the 
clerk  in  Court  of  the  party  on  whose  behalf  it  is  given  in  the  house-book  of 
the  Six  Clerks*  office  in  that  Six  Clerk's  division  where  the  cause  original^ 
begun,  (k)    The  entry  is  in  the  following  form:— 


(cO  Ante,  p.  491. 

(e)  Vide  1  Smith's  Ch.  Pr.  885,  and  Wbtlley  v.  Pepper,  8  Sim.  203. 

(/)  Order  1881,  XVH.  f^)  Hmd.  p.  820. 

(A)  Vide  Whalley  v.  Pepper,  8  Sun.  208.  A  defendtnt,  however,  is  not  at  libcityt* 
give  a  notioo  to  din^  until  the  whole  time  allowed  hy  the  oidei'  has  ezpiied,  aUhowgh  tmt- 
plianoe  with  the  order  has  become  impoadble.     Ibid. 

ft)  Ante,  p.  877.     Vide  Walnalij  v.  SUiott,  1  Didi.  84. 

[k)  Hind.  820. 
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A.  B.  1  20/A  June^  1838. 

T.      V     i^  day  ii  given  to  the  [defendant  or  plaintiff]  to  produce  uni- 

X  K,  Clerk  for  [plaintiff  or  defendant.]  (/) 
This  entiy  is  transcribed  by  the  clerk  in  Court  entering  the  rule  into  bis  own 
nile-book,  which  is  taken  to  the  entering  Registrar,  who,  upon  receiving  the 
usual  fee^  sets  his  initials  to  the  rule  in  the  clerk  in  Court's  book,  and  makes 
an  entry  of  it  in  the  Registrar'*8  book.  This  is  called  entering  the  rule.  When 
it  is  accomplished,  the  -clerk  in  Court  who  enters  it  must  give  notice  in  writing 
to  the  adverse  clerk  in  Court  of  his  having  done  so.  (m) 

It  is  to  be  observed,  that  these  rules  may  be  entered  on  any  day  in  term,  but 
they  must  be  so  entered  "that  they  may  expire  within  the  term  in  which  thej 
are  entered ;  consequendy,  rules  *to  produce  witnesses  must  be  p  ^wmibl  -i 
entered  eight  days  before  the  expiration  of  the  term  in  which  they  ^  -I 

are  enter^,  otherwise  they  must  be  entered  in  the  ensuing  term ;  (m)  and 
where  a  pUintiff  has  served  an  order  for  a  commission  to  examine  witnesses 
in  the  country,  the  rule  to  produce  witnesses,  if  deferred  till  the  second  term 
after  service  of  the  order  for  the  commission,  must,  as  we  have  seen,  be 
entered  sixteen  days  at  the  least  before  the  expiration  of  that  term. 

If  the  rule  to  produce  witnesses  has  been  entered  on  the  part  of  the  plaintiff, 
he  must  wait  till  the  seven  clear  days  from  the  day  of  entering  the  rule  have 
expired,  before  he  can  give  a  rule  to  pass  publication  ;  then,  t.  f.  on  the  eighth 
day,  he  may  enter  a  rule  to  pass  publication,  care  being  taken,  if  he  has  sued 
out  a  commission  to  examine  witnesses  in  the  country,  that  the  eighth  day  shall 
expire  within  the  term  in  which  the  commission  is  returnable.  It  is  to  be 
tecollected,  however,  that  a  defendant  may,  after  a  rule  to  produce  witnesses 
has  been  entered,  sue  out  a  commission  to  examine  witnesses,  and  that  the 
effect  of  his  so  doing  will  be  to  suspend  the  right  of  the  plaintiff  to  enter  a  rule 
to  pass  publication  till  the  following  term,  (n) 

Where  the  rule  to  produce  witnesses  has  been  entered  by  the  defendant,  he 
must  wait  till  the;  expiration  of  one  clear  term  after  he  has  given  the  rule,  before 
he  can  give  a  rule  to  pass  publication,  (o) 

A  rule  to  pass  publication  is  entered  in  the  same  manner  as  the  ordinary  rule 
to  produce  witnesses,  and  is  generally  in  one  of  the  following  forms  : — 
A  B.  1  17/A  November^  1838. 

T.  t  J?  day  is  given  to  the  defendant^  (or  plaintiff,)  to  shew  cause  why 
CI  />.  J  publication  should  not  pass. 

X.  r.,  aerk  for  plaintiff. 

A  B.  ^  mnd  November^  1838.     ^    ♦567    ] 

T.  V  w9  day  is  given  to  the  defendant  (or  phiniiff^)  for  passing  publica- 
C.  D.  \  tion^  upon  a  joint  commission  returned. 

X  K,  Clerk  for  plaintiff,  {p) 
When  the  rule  has  been  entered^  notice  in  writing  of  its  entry  must  be  given 
to  the  clerk  in  Court  of  the  other  side,  in  the  same  manner  as  notice  of  the  enter- 
ing the  ordinary  rule  is  given. 

A  copy  of  the  rule  should  also,  when  witnesses  have  been  examined  in  Lob- 
don,  be  served  upon  the  examiner,  and  when  witnesses  have  been  examined  in 


(/)  TUd.  331.  (m)  Ibid. 

(w)  Hind.  879.  (n)  Artie,  p.  493. 

{*$)  Anon.  6  Sim.  498,  and  anitf  p.  377.  Thi8»  however,  is  tomewhat  at  variance  with 
die  pcactioe  as  laid  down  in  Hinde.  p.  380,  where  it  is  Hud»  '  it  seems  as  if  a  deftvidant 
Aonid  wait  the  term  in  which  he  appears  to  rejoin  before  he  gives  the  ordinary  role  to  pro- 
dnoe  witneaaea :  the  other  rules  he  may  give  pari  panu  with  the  plainti£' 

Cp)  Uiml.  380. 
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the  country  under  a  commission,  upon  the  clerk  in  Court,  in  whose  cnalodjihe 
depositions  are,  (q)  as,  without  such  service,  those  officers  will  not  ooiMiiv 
themselves  authorized  in  delivering  out  copies  of  the  depositions. 

When  the  seven  days  from  the  date  of  the  rule  lo  pass  puhlicatioD,  han 
expired,  publication  passes  as  of  course,  unless  the  examiner  or  the  dakk 
Court,  in  whose  custody  the  depositions  are,  shall  have  been  served  with  a 
order  to  enlai;ge  publication;  or  unless  a  commission  has  been  issued  at^ 
instance  of  a  defendant,  under  the  provisions  of  the  17th  order,  for  the  exan- 
ination  of  witnesses  in  the  country,  the  time  allowed  for  the  return  <^  wU 
has  not  expired,  in  which  case,  as  we  have  seen,  publication  is  directed,  bjtke 
17th  order,  to  stand  eniaiged  until  the  commission  shall  be  returnable,  (f) 

It  seems  that,  in  strictness,  the  examiner  or  clerk  in  Court,  in  whose  culody 
the  depositions  are,  would  be  obliged  to  pass  publication  and  deliver  out  eopiei 
at  the  request  of  an  adverse  party,  unless,  on  or  before  the  day  when  the  nk 
or  order  to  pass  publication  expires,  or  the  commission,  (if  issued  at  the  iosbire 

,of  a  defendant,  under  the  17th  order,)  is  returnable,  an  order  to  enlarge  pbbG- 
cation  shall  have  been  obtained  and  served,  and  that,  upon  his  refusal  so  to  (k^ 
the  Court  will,  upon  application  by  motion,  supported  by  affidavit  of  the  aerviee 

.  of  the  rule  or  order  for  passing  publication  and  of  the  demand  and  refusal,  nske 

I  p  ^ggg  -|  an  order  *upon  the  examiner  or  clerk  in  Court  to  publish  aodfiit 
L  -)  out  copies  of  the  depositions,  and  very  possibly  expect  from  his 

,  some  excuse  accounting  for  his  conduct  1(9)  and  it  is  staled  that,  uolesiie 
examiner  or  clerk  in  Court  should  assign  some  reasonable  cause  for  refiiai( 
publication  and  withholding  the  copies  of  the  depositions,  the  Court  maj  oniv 
him  to  pay  the  costs  of  the  application  and  reprimand  him  for  his  misbebaTifln 
In  such  case,  however,  if  it  is  intended  to  make  a  personal  application  agaiol 
the  examiner  or  clerk  in  Court,  there  should  be  a  personal  service  of  the  notiei 
of  motion  upon  him  as  well  as  the  ordinary  service  upon  the  advene  dak  ii 
Court  (/) 

Formerly,  applications  to  enlai^ge  publication  were  made  by  motion  in  Cotf^ 
or  by  petition  at  the  Rolls,  but  by  the  statute  3  &  4  W.  4,  c  94,  ss.  13  &  ll| 
all  applications  to  enlaige  publication  must  be  made  to  one  of  the  Mastee  ii 
ordinary,  and  no  such  application  can  be  heard  by  any  of  the  Judges  of  til 
Court,  except  upon  appeal,  by  motion,  from  the  Master*s  order,  the  order  mde 
upon  which  appeal  is  to  be  final  and  conclusive.  This  statute  has,  however 
been  held  not  to  apply  to  motions  to  enlarge  publication,  after  poblicatioa  htf 
actually  passed  upon  affidavit  tha>  the  depositions  have  not  been  seen,  &c,  wM 
although  they  are,  in  form,  applications  to  enlaige  publication,  are  ia  dfeti 
applications  for  leave  to  examint  witnesses  notwithstanding  pubUeatm  ^0 
passed,  (u) 

According  to  tlie  18th  of  Lord  Lyndhurst^s  orders,  (:i?)  applications  of  ii* 
nature  must  be  supported  by  affidavit,  and  must  be  at  the  cost  of  the  pai9 
making  it,  unless  otherwise  ordered  by  the  Court,  t.  e.  by  the  Master  to  whoa 
the  application  is  made. 

The  mode  of  making  the  application  is  by  warrant,  in  the  manner  betel 
pointed  out  (y)    If  the  application  is  made  by  the  plaintiff  he  must  seneal 


(g)  Ibid.  881.  (r)  AnU,  p.  600. 

(t)  Hind.  881.  (Q  Ibid. 

(tf)  Carr  v.  Appley,  2  M.  &  C.  476. 

(x)  Ord.  1828;  amended,  1831.  The  same  order  directi,  that  pablicatioo  vfaaBaot^ 
enlarged  except  upon  special  application  to  the  Court;  bat  all  applicatioiia  to  the  ^^^ 
onder  the  3  &  4  W.  4,  c  94,  s.  13,  are  in  the  nature  of  ipecial  applicationa. 

(^)  AfUet  V.  1,  p.  648. 
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die  defendants  with  the  warrant.  *If  it  is  made  by  a  defendant*  he  ^  «-gg  -. 
it  only  bound  to  eenre  the  plaintiff  and  not  his  co-defendants,  (z)    ^  J 

Where  the  caase  has  not  been  set  down,  or  where  the  party  has  not  been 
served  with  a  sabpcena  to  hear  judgment,  the  Master  will  enlarge  the  publica- 
tios,  upon  the  simple  statement  of  that  fact  upon  the  affidavit  In  such  cases, 
however,  the  order  will  be  made,  provisionally,  so  as  not  to  hinder  the  plaintiff 
frsm  setting  down  his  cause  in  the  mean  time,  (a) 

Publication  will  also  be  enlaiged  after  the  cause  has  been  set  down,  and  a 
fobpoBua  to  hear  judgment  served,  if  it  can  be  shewn,  to  the  satisfaction  of  the 
Master,  that  it  is  not  possible  for  the  cause  to  come  on  very  soon.  In  such 
esfes  the  Court  will  expect  the  party  to  undertake  to  appear  to  hear  judgment 
fnrfif,  on  six  days'  notice  to  his  clerk  in  Court,  and  pray  no  day  over,  and 
will  fieqnentljf  compel  him  to  extend  his  undertaking,  so  as  to  oblige  himself 
Is  lake  no  objection  for  want  of  parties  at  the  hearing,  (b) 

In  most  cases  the  Court  will  enlaige  publication,  and  give  a  party  an  oppor- 
tonity  of  examining  witnesses,  even  though  publication  should  have  been  en- 
higed  by  a  precedent  order,  if  any  ground  for  doing  it  can  be  shewn  and  verified 
by  affidavit ;  (c)  as  where  witnesses  reside  in  parts  of  the  kingdom  which  are 
at  any  distance  from  each  other,  or  where  the  party  applying  has  not  been  able 
to  examine  all  his  witnesses  under  a  joint  commismon,  executed  in  the  cause, 
by  reason  of  some  of  the  witnesses  residing  at  a  great  distance  from  the  party, 
snd  others  at  a  great  distance  from  the  place  of  executing  the  commission ;  or 
where  witnesses  have  refused  or  neglected  to  attend  before  the  commissioners  $ 
or  by  any  accident  have  not  been  examined  at  the  execution  of  the  commis- 
sion, {d)  In  Bamei  v.  Mram^  (e)  publication,  though  often  enlarged  before, 
was  enlaiged  again  in  order  to  enaole  the  defendant  m  a  tithe  cause  to  search 
for  records  in  the  Vatican,  upon  affidavit  as  to  the  probability  of  success  there. 

Where  a  cross  bill  has  been  filed  before  the  Original  suit  has  been'  proeeeded 
m,  and  the  defendant  to  the  cross  suit,  (who  is  *the  plaintiff  in  the  r-  «..>.  -, 
original  suit,)  has  not  pot  in  an  answer  to  the  cross  bill,  the  plaintiff  L  -^ 

in  the  cross  suit  may  nave  publication  enlaiged  in  the  original  suit  till  a  fortnight 
after  the  answer  to  the  cross  bill  shall  have  come  in,  as  the  discovery  afforded 
bv  each  answer  may  be  of  service  to  him  in  framing  his  interrogatories.  (/) 
Fonnerly  there  was  a  distinction,  in  this  respect  between  cases  in  which  the 
cross  bill  was  filed  before  the  original  suit  had  been  proceeded  in,  and  those  in 
which  it  was  not  filed  till  afterwards.  In  the  former  instance  the  order  might 
be  obtained  on  motion  or  petition  of  course ;  (g)  but  in  the  latter,  notice  of 
motion  was  necessary ;  now,  however,  as  has  been  before  observed,  no  dis- 
tinction of  tiiis  nature  exists.  (A) 

It  eeems,  however,  that  after  proceedings  have  been  taken  in  the  original 
cause,  publication  can  only  be  enlarged  where  the  defendant  in  tlie  cross  cause 
is  in  contempt,  (t)  unless  a  special  case  is  made.  In  Cook  v.  Broomhead^  (k) 
where  the  cross  bill  was  not  filed,  till  after  a  rule  to  pass  publication  had  been 
entered  in  the  original  suit,  and  the  defendant  in  the  cross  suit  was  not  in  con- 
tempt,  a  motion  by  the  plaintiff  in  the  cross  snit,  to  enlarge  publication,  which 
was  not  founded  upon  any  special  grounds,  was  refused  with  costs. 

(;)  1  SiiiHIi't  Ch.  Pr.  388.  (a)  Hind.  380. 

(b)  I  Harr.  Ed.  NewL  287. 

(e)  ffind.  383;  Moody  ▼.  Laamiog,  1  Mad.  85. 

(d)  Hind.  383.  (e)  3  Mad.  103. 

If)  Cmwick  ▼.  deswiek*  1  Atk.  291.    Vide  etiam  Ramkisaenaeat  v.  Barker,  1  Atk.  19. 

(g)  Aylet  V.  Easy,  2  Yea.  336.  (Ji)  AxOe^  p.  568. 

(n  Graawickv.  Oreawick,  ubi supra;  Dalton  ▼.  Carr,  16  Yea.  93. 

(») 


(i)  Ml  188. 
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It  may  be  mentioned  here,  that  the  Court  of  Exchequer  has  detenninedilkil 
an  order  to  enlaijgfe  publication  till  the  coming  in  of  the  answer  inacrosseuN^ 
shall  not  be  granted,  unless  upon  affidavit  of  the  truUi  of  the  facts  stated  ia  the 
cross  bill,  and  that  the  answer  may  furnish  a  gooc)  defence  to  the  original  biIL(i) 
It  is  not  necessary,  however,  that  such  affidavit  should  be  made  by  the  poqr 
himself,  but  if  made  by  his  solicitor*  it  will  be  sufficient,  (m) 

Sometimes,  when,  by  accident  or  surprise,  publication  passes  before  a  par^ 
has  examined  his  witnesses,  and  there  has  been  no  blameable  neg^igeaoe,  pob- 
lication  will  be  enlaiged,  even  after  the  depositions  have  been  delivered  obIi 
r  *fi7l  1  ^P^^  affidavit  *that  they  have  not  been  read.  Such  an  onfat 
^  ^  however,  cannot  be  made  unless  some  cause  is  shewn  why  Ae 

witness  was  not  examined  before,  (n)  And  it  is  a  rule  of  the  Court,  that  the 
party,  as  well  as  his  clerk  in  Court  and  solicitor,  must  make  oath  that  dicy 
have  never  seen,  read,  nor  been  informed  of  the  contents  of  the  deponiioa 
taken  in  the  cause,  nor  will  they,  &c.,  till  publication  is  duly  passed,  (o) 

An  instance  is  mentioned  in  the  books,  having  occurred  in  Lord  Sooen^i 
time,  in  which  the  Court  granted  an  order  to  enlarge  publication  after  it  M 
actually  passed,  although  the  rule  of  the  Court  above  stated  could  not  be  con- 
plied  with ;  but  in  that  case  the  solicitor  on  the  other  side,  being  an  artfal  obiIi 
having  procured  copies  of  his  client's  depositions,  immediately  went  with  (hen 
to  the  adverse  solicitor,  and  shewed  him  the  depositions,  and  read  them  over  la 
him;  the  solicitor,  being  ignorant  of  the  rule,  told  him  he  must,  notwiihstairf- 
ing*  have  an  opportunity  of  examining  his  witnesses,  and  soon  after  look  ha 
witnesses  to  the  Examiner's  office,  where  he  was  told  they  could  not  be  ex- 
amined, because  publication  was  passed  and  the  depositions  delivered  out.  IV 
solicitor,  surprised  at  this,  went  to  his  clerk  in  Court  to  know  what  he  was  n 
do,  and  told  him  the  whole  story,  which  being  laid  before  the  Court,  it  eobipd 
publication,  and  gave  the  party  an  opportunity  to  examine  his  witnesaes,  aid 
the  adverse  party  narrowly  escaped  commitment  for  his  misconduct.  (/») 

Where  a  defendant  obtained  an  order  to  enlaige  publication  upon  aa  alkf^ 
tion  that  it  had  not  passed,  which  was  untrue,  the  order  was  held  to  be  infeninii 
and  an  application,  upon  the  usual  affidavit,  that  publication  might  be  api 
enlaiged,  or  the  evidence  taken  under  the  informal  orderi  read  at  the  heaiii^tf 
the  cause,  was  dismissed  witli  costs,  (q) 

It  seems  that  the  Court  will  not  only  enlaive  publication,  upon  the  pnff 
affidavits,  after  publication  has  actually  passed,  but  it  will,  if  a  proper  caie  ii 
made,  even  grant  a  second  commission  to  examine  witnesses,  upon  beiif  aatii* 
r  *572  1  ^^^  *^^  affidavit,  that  the  party  applying*  his  solicitor,  and  deik 
I-  -^  in  Court,  are  ignorant  of  the  contents  of  the  depositions,  (r)  Ai 

application  for  this  purpose  should  be  made  to  the  Court  by  motion,  and  not  t* 
a  master,  who  has  no  authority  to  entertain  it  (s) 

The  form  and  manner  of  entering  special  orders  by  the  Masters,  oadff 
the  3  ^  4  W.  4,  c.  94,  has  been  before  pointed  out  (/)  When  an  oider  la 
enlarge  publication  has  been  made,  a  copy  of  it  must  be  served,  not  only  opai 
the  derk  in  Court  on  the  other  side,  but  upon  the  examiner  who  took  the  d^ 


in)  1  Harr.  (Ed.  Newl.)  289. 


/)  Edwards  v.  Morgan,  1 1  Pri.  899. 

m)  ]x>we  t.  Firkins,  M'Lel.  10;  13  Pri.  21.  8.  C. 


A 


o)  Ihid.     6ed  vide  Lawrell  ▼.  Titcbboroe,  2  Coy,  299. 

(p  )  I  Harr.  (Ed.  Newl. )  289.  (g)  ConethaM  v.  Hastad,  3  Mad.  49t. 

r)  Turbot  v. ,  8  Yes.  316.     Vide  etiam  Dingie  ▼.  Rowe,  Wightw.  99;  Cit^ 

~remer,  Mad.  dc  Geld.  254.     Sed  Vide  Mineve  ▼.  Row,  1  "Dkk,  18. 

(t)  As  to  the  cases  in  which  the  Court  will  grant  a  second  oommiadoii,  wide  mUe,  f>  S^^- 

(I)  Anie^  V.  1,  544. 
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XMitions  and  the  clerk  in  Court  in  whose  castody  the  depositions,  if  taken  by 
M>n)raission,  are,  on  or  before  the  day  on  which  publication  actually  passes,  (ti) 

This  is  necessary,  as  well  to  authorize  the  giving  out  copies  of  the  deposi- 
lons,  and  to  preclude  further  examination  af\er  the  period  to  which  publication 
las  been  enlarged,  as  to  authorize  the  examination  of  further  witnesses,  (x) 

It  is  a  fixed  rule  of  the  Court,  that  if  one  of  the  parties,  after  publication  has 
jMissed,  obtains  an  order  to  enlaige  publication,  upon  the  usual  affidavit,  the 
>ther  party  may  not  only  cross-examine,  but  may  examine  at  laige,  even  though 
!ie  has  seen  and  read  the  former  depositions,  (y) 

Where  a  cause  has  been  set  down  for  hearing,  and  publication  is  enlarged 
beyond  the  day  on  which  the  same  is  set  down  to  be  heard,  the  proper  course, 
if  the  cause  is  likely  to  come  on  before  the  depositions  are  ready,  is  to  apply 
to  the  Court  for  an  order  to  adjourn  the  hearing  for  a  certain  time.  An  appli- 
sation  for  this  purpose  must  be  made  to  the  Court  (z)  upon  motion,  of  which 
notice  has  been  duly  served,  and  the  order  made  thereon  should  be  served,  in 
the  usual  manner,  upon  the  adverse  clerk  in  Court,  before  the  day  on  which 
the  cause  is  to  be  heard,  otherwise  the  cause,  when  called  on,  will  be  struck 
3ut  of  the  paper,  (a) 

*The  practice  of  the  Court  with  regard  to  the  publications  of  p  «.^^  -i 
lepositions  taken  de  bene  esse  has  been  already  stated ;  the  publi-  ^  -^ 

sation  of  evidence  taken  in  perpetuam  ret  memoriam  will  be  tlie  subject  of 
futnre  discussion. 

Publication  being  passed,  the  examiner  or  clerks  in  Court  in  whose  custody 
the  depositions  are,  are  at  liberty  to  permit  them  to  be  examined,  and  to  deliver 
copies  of  them  to  the  parties. 

By  the  31  si  of  Lord  Brougham's  Orders,  (6)  all  office  copies  in  all  offices  of 
the  Court  are  to  be  written  on  foolscap  paper,  bookwise,  and  aie  to  contain  two 
folioe  on  each  page,  (except  office  copies  of  bills,  which  are  to  contain  only 
one  folio, ^  such  folios  to  consist  of  ninety  words  each,  and  to  be  reckoned  as 
to  schedules  according  to  the  general  order  of  the  28th  of  November,  1743.  (c) 

An  office  copy  of  the  depositions  must,  before  it  is  delivered  out  of  the  office, 
be  subscribed  by  the  Six  Clerk  or  Examiner  in  whose  office  the  depositions  are 
copied;  {d)  and  by  an  order  of  the  Court  dated  the  19th  January,  1695,  (which 
appears  to  have  been  made  for  the  purpose  of  checking  a  practice,  then  preva- 
lent, of  one  of  the  parties  only  taking  office  copies  of  the  depositions  from  the 
examiner,  and  afterwards  allowing  copies  of  such  office  copies  to  be  taken  by 
the  other  side,)  it  is  ordered,  that  no  copy  of  depositions  shall  be  read  or  made 
use  of,  either  in  Court  or  before  any  Master  in  any  cause,  but  such  as  is  taken 
out  of  the  proper  office,  and  signed  for  the  party  for  whom  the  sante  shall  be 
read ;  (e)  and  by  the  same  order  it  is  provided  that  the  examiners  shall,  by 
themselves  or  their  deputy,  have  liberty  to  attend  in  Court  at  the  hearing  of  all 
causes,  to  inspect  all  books  of  depositions  which  are  brought  into  Court,  and 
read  either  for  plaintiff  or  defendant,  and  to  see  whether  they  be  duly  signed 
for  the  party  producing  the  same ;  and  that,  in  case  the  examiners,  or  either  of 
them,  or  tlieir  deputy,  shall  discover  to  the  Court  any  such  fraud  or  practice 
committed,  then  that  the  cause  or  causes  wherein  such  practice  or  fraud  is 
committed  shall  be  put  off,  and  the  ^parties  offending  shall  stand  r-  t^Mj  -i 
committed  to  the  prison  of  the  fleet  until  the  officer  injured  be  ^  -^ 

agreed  with  and  paid  his  due  fees,  and  until  they  shall  have  also  paid  the  sum 

(tf)  Hind.  381.  (x)  Ibid. 

(y)^Aii(m.  I  Vem.  353.  (z)  1  Smith's  Gh.  Pr.  388. 

(a)  Hind.  385,  6.  (b)  Ord.  1883. 

(c)  Beamei^B  Ord.  369.  {d)  Hind.  394. 

(e)  Beamet's  Ord.  300. 


940  OF  BTIPSKCB*    ' 

of  5/.  into  the  hands  of  such  person  as  his  Lordship  shall  direct,  for  the  use  of 
the  pooff  and  until  such  client  or  clients  as  shall  be  prejudiced  by  pottinf  off 
his  or  her  cause  shall  be  reimbursed  his  or  her  chaiges  in  respect  thereto,  and 
unt'd  the  further  order  of  this  Court.  (/) 

When  an  office  copy  of  the  depositions  taken  on  behalf  of  an  adverse  pn^ 
is  delivered  out,  a  copy  of  the  interrogatories  whereon  such  depositions  vcr 
taken  is  always  annexed,  {g) 


SECTION  VIIL 

Of  suppressing  Depositions. 

The  depositions  being  published,  those  taken  by  the  adverse  party  mast, 
together  with  the  interrogatories  upon  which  they  are  taken,  (a  copy  of  whkb, 
as  we  have  seen  above,  is  always  annexed  to  the  office  copy  of  the  deposi* 
tions,)  be  carefully  examined  by  the  solicitor,  in  order  that,  if  any  groaod 
appears  for  suppressing  them,  or  any  of  them,  application  should  be  made  to 
the  Court  to  suppress  them. 

The  ground  upon  which  the  Court  will  suppress  depositions,  is,  either  that 
the  interrogatories  upon  which  they  have  been  taken  are  leading  ;  fa)  or  that 
the  interrogatories  and  the  depositions  taken  upon  them,  or  the  aepoeitioDS 
alone,  are  scandalous;  (b)  or  else  that  some  irregularity  has  occurred  in  rda- 
tion  to  them.  A  deposition  may  also  be  suppressed,  because  a  witness  has 
disclosed  some  matter  which  has  come  to  his  knowledge  as  solicitor  or  attorney 
for  the  party  applying,  (c) 

r  *fi75  1  *The  proper  course  to  pursue,  when  a  party  is  advised  that  die 
^  -^  interrogatories  upon  which  a  witness  has  been  examined  are  lead- 

ing, is  to  apply  to  the  Court,  by  motion,  that  it  may  be  referred  to  a  Master  to 
look  into  the  interrogatories,  and  certify  whether  the  same  be  leading  or  not.  {d) 
This  is  a  motion  of  course ;  (e)  but  a  copy  of  the  order  made  upon  it,  when  drawn 
up,  passed,  and  entered,  must  be  served  upon  the  adverse  clerk  in  Court  per- 
sonaUy^  or  lefl  with  his  agent  at  the  Six  Clerks*  office,  shewing  him,  at  the 
same  time,  the  original  order  passed  and  entered.  (/) 

The  ori^nal  oraer,  passed  and  entered,  must  be  produced  at  the  Master's 
office  to  whom  the  reference  is  made,  and  a  true  copy  thereof  left  with  him. 
The  Master^s  clerk  will  thereupon  give  out  a  warrant,  which  usually  apprasti 
an  attendance  the  next  day  but  one  from  the  day  on  which  the  warrant  is  taken 
out,  unless  such  day  happens  to  be  Sunday,  in  which  case  the  attendance  wffl 
be  fixed  for  the  Monday.  A  copy  of  the  warrant  must  be  served  upon  the 
adverse  clerk  in  Court,  in  like  manner  as  the  copy  of  the  order  for  the 


(/)  Beames'B  Ord.  SCO.  {g)  Hind.  394. 

(a)  A 8  to  what  will  constitute  a  leading  interrogatory,  vide  ante,  p.  469. 

(6)  For  the  rules  of  the  Court  as  to  scandal  in  interrogatories,  vide  ante,  p.  469. 

(e)  Sandford  y.  Remington,  2  Yes.  Jr.  189. 

Id  )  ir  the  depositions  are  to  be  read  at  law,  an  objection  because  the  intenogaloiies  ne 
leading  cannot  be  taken  at  the  trial,  but  must  be  made  in  the  Court  in  which  the 
are  taken.     Williams  v.  Williams,  4  Maule  A.  Selwyn,  497. 

[e)  White  ▼.  Fussell,  1 9  Ves.  1 13 ;  Osmond  ▼.  TindaU,  Jac.  636.  and  the  cases  then 

;/}  Hind.  894. 


t 
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loe  the  day  next  but  one  before  the  day  on  which  the  attendance  is  appointed, 
oless  such  day  happen  to* be  Sunday,  {g) 

It  is  to  be  recollected,  that,  by  the  59ih  of  Lord  Lyndhurst's  Orders,  {h)  every 
'arr^tnt  for  attendance  before  the  Master  is  to  be  considered  peremptory ;  the 
arties  must,  therefore,  attend  at  the  time  and  place  appointed  by  the  first  war- 
int,  and  then,  if  both  parties  are  present,  upon  the  order  of  reference  and  an 
ffice-.copy  of  the  interrogatories  referred  being  produced,  the  Master  proceeds 
>  hear  the  arguments  on  each  side.  If  the  adverse  party  should  not  attend  the 
rarrant,  the  Master,  (the  service  of  tlie  warrant  having  been  duly  verified  by 
he  oath  of  the  person  who  served  it,)  will  proceed  upon  the  reference  ex 
arte,  (i) 

*The  Master,  having  heard  the  case,  certifies  his  opinion  upon  p  ^ma  i 
t  to  the  Court;  and  if  he  finds  an  interrogatory,  or  part  of  an  inter-  ^  -^ 

ogatory,  to  be  leading,  he  points  it  out  in  his  certificate,  (k) 

The  Master's  certificate,  although  in  the  nature  of  a  report,  does  not  require 
iny  application  to  the  Court  to  confirm  it ;  no  objections  to  it,  therefore,  can  be 
>roaght.into  the  Master's  office;  this,  however,  does  not  preclude  the  party 
rom  taking  the  opinion  of  the  Court  upon  the  Master's  decision,  by  exceptions 
o  the  certificate,  which  are  to  be  taken  and  proceeded  upon  in  the  ordinary 
node  of  excepting  to  reports,  (/)  care  being  taken  not  to  file  the  exceptions  till 
he  report  has  been  filed,  (m) 

If  the  Master  certifies  the  interrogatories,  or  any  of  them,  to  be  leading,  the 
lext  step  is  to  have  the  depositions  taken  thereon  suppressed. 

Ih  order  to  efiect  this,  the  Master's  certificate  must  be  filed,  and  then  an 
srder  may  be  obtained  as  of  course  (n)  to  ^  refer  it  back  to  the  Master  to  expunge 
the  interrogatories,  and  to  mark  the  depositions  in  answer  thereto,  and  that  such 
depositions  do  stand  suppressed,  and  that  the  clerk  in  Court  or  the  examiner 
with  whom  the  interrogatories  are  filed,  or  his  sworn  clerk,  as  the  case  may  be« 
do  attend  the  Master  with  the  interrogatories  and  depositions  for  that  purpose.' 
The  order  also  refers  it  to  the  Master  to  tax  the  costs  of  the  party  applying  in 
respect  of  the  interrogatories  being  leading,  and  of  the  application,  and  incident 
thereto,  and  directs  that  such  costs  be  paid  to  the  party  applying  by  the  other 
party,  (o) 

The  proceedings  upon  this  order  are  the  same  as  those  upon  the  first  refer- 
ence; but  previously  to  acting  upon  the  order,  it  ought,  besides  the  usual  ser- 
vice upon  the  derk  in  Court  on  the  other  side,  to  be  served  upon  the  exafliiner, 
(if  the  deposition  was  taken  in  town,)  or,  (if  the  examination  was  p  ^.^^  -. 
taken  *in  the  country,)  upon  the  clerK  in  Court  in  whose  custody  L  '  J 
the  depositions  are,  wrio  must  attend  the  Master  with  the  depositions,  in  order 
that  the  Master  may  mark  such  of  them  as  he  considers  to  be  in  answer  to  the 
expunged  interrogatories. 

It  is  to  be  observed,  that,  if  the  Master  has  certified  all  the  interrogatories  to 
be  leading,  and  no  exception  is  taken  to  his  certificate,  all  the  depositions  taken 
upon  those  interrogatories  must  be  suppressed,  and  so  if  one  interrogatory  only 
be  reported  leading,  the  deposition  to  that  interrogatory  alone  ought  to  be  sup- 
pressed, and  if  part  of  an  interrogatory  be  reported  leading,  so  much  only  of 
the  deposition  as  relates  to  or  answers  the  leading  part  {p) 

(jg)  Vide  ante,  p.  314.  (A)  Ord.  1838. 

(0  Hind.  395.  (k)  lUid. 

(0  Vide  ante,  p.  328.  (m)  Ibid. 

,  (n)  1  Smith's  Ch.  Pr.  355,  uid  vide  Osmond  y.  Tindall,  1  Jae.  636.  In  Hind.  p.  806, 
it  ii  hid  down,  that  this  order  must  be  obtained  upon  motion,  of  which  notice  has  been  given. 
^  etiam  1  Turn.  &  Yen.  237. 

(o)  1  Smith's  Ch.  Pr.  365.  (p)  Hind.  398. 
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The  Master,  having  complied  with  the  direction  in  the  order,  issaes 
cate  thereof,  which  must  be  filed  in  the  Report  office  in  the  usual  manner.  M 

It  is  to  be  observed,  that  after  depositions  have  been  suppressed,  because  toe 
interrogatories  upon  which  they  were  taken  are  leading,  the  Court  will  noc 
usually  permit  the  witness  to  be  examined  again.  In  some  special  cases,  how- 
ever, a  re-examination  of  the  witness  has  been  allowed.  {r\ 

When  an  objectien  is  taken  to  depositions  on  the  ground  of  scandal,  either  in 
the  interrogatories  and  depositions  or  in  the  depositions  themselves,  the  oonne 
of  proceeding  is  nearly  the  same  as  upon  an  objection  because  they  are  ^leadii^' 
except  that,  as  such  an  objection  brings  the  case  within  the  11th  of  Lord  Lyod- 
hurst*s  Orders,  («)  exceplions  in  wrilvng  to  the  interrogatories  and  depositiaas 
must  be  61ed  before  the  order  to  refer  them  to  the  Master  is  procured.  (/}  The 
order  of  reference  must  also  contain  a  direction  to  the  Master  to  expunge  evoy 
such  scandalous  matter  as  he  shall  certify  to  be  contained  in  the  intemogatorieB 
and  depositions,  or  either  of  them,  which  shall  have  been  the  subject  cS*  refer- 
ence, (u) 

r  *578  1  *^i^^  respect  to  the  costs  of  scandal  in  interrogatories  aiid  depo- 
^  ^  sitions,  if  an  interrogatory  contains,  or  leads  to,  scandal,  the  costs 

occasioned  by  it  should  be  borne  by  the  party  exhibiting  it ;  but  with  respeet 
to  the  costs  of  the  depositions,  the  rule  does  not  appear  to  be  very  aocoratdy 
definable.  We  have  seen  before,  (x)  that  in  a  case  before  Lord  Hardwicke,  (y) 
where  a  witness,  on  the  execution  of  a  commission,  had  sworn  reflecting  wonli, 
an  order  to  fix  him  with  costs  was  discharged,  it  being  considered  the  fiwlt  of 
the  commissioners  to  take  down  such  depositions.  But  it  is  to  be  observed, 
that,  in  the  above  case,  the  interrogatory  did  not  lead  to  the  scandal,  sinee  it 
was  contained  in  the  answer  to  the  last  general  interrogatory  $  and  it  appears  to 
have  been  the  opinion  of  the  reporter,  Uiat  if  it  had  done  so,  it  would  have  led 
to  a  different  determination,  {z) 

It  is  to  be  recollected,  that,  by  the  22nd  of  Lord  Brougham's  Orders,  (a)  the 
Master  to  whom  a  reference  for  scandal  or  impertinence  has  been  made,  is  st 
liberty,  without  further  order,  to  tax  the  costs  of  such  reference  and  conseqaest 
thereon,  and  to  direct  by  whom  the  same  shall  be  paid,  and  that  the  same  aie 
recoverable  by  mbpcena. 

It  has  been  before  stated  that  no  objection  will  lie  to  interrogatories  for  imper- 
tinency  alone,  unless  accompanied  by  scanda).  (6)  The  same  observation  wiB 
apply  to  depositions,  which  can  be  leferred  for  scandal  only,  (c)  It  seems, 
however,  that  the  Court  will,  at  the  hearing  of  the  cause,  entertain  an  applica- 
tion to  refer  interrogatories  and  depositions  for  impertinence  alone,  the  leaaos 
of  the  distinction  beinff,  that  scandal  afiecls  the  character,  but  impertinence  only 
affects  the  person,  and  the  Court  may  aderwards  set  that  right  {d)  It  has  bees 
before  stated,  that  under  Lord  Clarendon's  Orders,  the  examiners,  in  case  thef 
permit  a  witness  to  run  into  the  impertinences  there  pointed  out,  are  to  rooib- 
r  «K>9o  1  pens®  ^6  *charge  thereof  to  the  party  grieved,  as  the  Court  sbal 
L      ^^"    J  direct,  (c) 


(g)  Ibid. 

(r)  Spmice ▼.  Allen,  ^nc.  in  Chan.  493;  Lord  Arundel  v.  Pitt,  Amb.  685;  pcMt.  581 
(t)  Ord.  1828.  (/)  Ante,  ▼.  1,  p.  456. 

(u)  Old.  1833,  XII.     For  ike  roles  which  regulate  the  practiee,  tiie  reader  is  vdcned 
to  ▼.  1,  p.  457. 

(x)  Ante,  p.  613.  (y)  Anon.  2  P.  Wbm.  405. 


(z)  Ibid,  notis.  (a)  Ord.  1833. 

(d)  Osuxmd  v.  Tindall,  ubi  aupra,  (e)  Ante^  p.  482. 


(b)  Ante,  p.  469. 

(e)  Oemond  t.  Tindell,  Jac.  627.     VUU  etiam  Pyncent  ▼.  Fynoent,  3  Atk.  557. 
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The  rule  that  impertinence  only,  either  in  the  interrogatories  or  in  the  depo- 
sitions, is  not  the  subject  of  reference  before  the  hearing,  is  liable  to  exception 
in  the  case  of  impertinence  arising  from  the  examination  of  witnesses  to  dis- 
credit other  witnesses,  without  a  special  order  to  authorize  it,  in  which  case  the 
depositions  and  the  interro|atorie8  may  be  referred  for  impertinence  either 
before  or  after  publication.  (/) 

If  it  is  discovered,  that  any  materia]  irregularity  has  taken  place  in  the 
mode  of  examining  witnesses,  either  by  the  examiner  or  by  the  commissioners, 
or  in  the  suing  out,  executing,  or  returning  the  commission,  or  in  the  proper 
keeping  of  the  depositions,  an  application  should  be  made  to  the  Court  to  sup- 
press the  depositions.  The  grounds  upon  which  such  applications  may  be 
founded  may  be  collected  from  the  statement  of  the  practice  contained  in  the 
preceding  sections. 

But  though  the  Court  is,  in  general,  strict  in  insisting  upon  the  punctual 
observance  of  its  rules  of  practice  with  regard  to  the  examination  of  witnesses, 
yet,  when  it  sees  that  the  irregularity  has  arisen  from  mistake,  and  that  the 
party  committing  it  has  acted  bond  fide^  it  will,  especially  in  cases  where  the 
other  has  done  any  thing  which  may  have  sanctioned  the  proceeding,  refuse  to 
suppress  the  depositions.  Thus  where  a  commission  issued  on  the  application 
of  the  plaintiff,  in  which  the  defendant  joined,  and  under  it  the  plaintiff's  wit- 
nesses were  examined,  after  which  it  w^s  discovered  that  the  title  of  the  cause 
had  been  mistaken  in  the  commission,  upon  an  application  to  suppress  the 
depositions,  the  Lord  Chancellor,  (Lord  Cowper,)  refused  to  do  so,  but  ordered 
the  Six  Clerk  to  amend  the  commission  in  respect  of  the  title  of  the  cause,  and 
directed  that  the  plaintiffs  should  be  at  the  costs  of  the  motion,  and  also  at  the 
expense  of  sealing  a  new  commission  for  the  examination  of  the  defendant's 
witnesses.  (^)  So,  as  we  have  seen,  where  a  witness  was  inad-  ^  •rqa  *i 
vertendy  examined  without  an  order,  two  *days  after  publication  ^  ^ 

had  passed,  and  the  other  party  had  cross-examined  him,  the  Court  would  not 
suppress  his  evidence.  (A)  So,  likewise,  where  commissioners  abroad  took  the 
examination  of  witnesses  pending  an  abatement'of  the  suit,  of  which  they  were 
ignorant,  the  depositions  were  allowed  to  stand,  (t) 

Sometimes,  when  an  application  is  made  to  suppress  depositions  on  the 
pound  of  irregularity,  the  Court  will,  if  it  sees  that  the  gronnd  of  the  applica- 
tion is  a  mere  slip,  endeavour  to  rectify  the  mistake,  as  in  the  case  before 
referred  to,  where  it  was  discovered,  af\er  the  examination  of  the  plaintiff's 
witnesses,  that  the  title  of  the  cause  had  been  mistaken  in  the  commission,  and 
the  Court  refused  to  suppress  them,  but  made  an  order  for  a  new  commission 
for  the  cross-examination  of  the  plaintiff's  witness  and  examination  of  the 
defendants.  {Is)  So  where  a  motion  was  made  to  suppress  depositions  taken 
abroad,  because  the  commissioners  had  refused  to  allow  the  defendant,  who 
was  unprepared  with  cross-interrogatories,  (/)  a  reasonable  time  to  prepare  them, 
the  Court  refused  to  suppress  the  depositions,  but  allowed  the  defendant  to  have 
a  new  commission,  directed  to  new  commissioners,  for  the  cross-examination 
of  the  plaintiff's  witnesses,  and  also  for  the  examination  in  chief  of  his  own, 
the  defendant  being  required  previously  to  state  upon  affidavit  the  names  of  the 
witnesses  whom  he  wishes  to  cross-examine,  (m) 


(A) 


')  Mill  ▼.  Mill,  13  Yes.  406.  (g)  Robert  v.  MiUecbamp,  1  Dick.  22. 

)  Htmmond  ▼.  ,  1  Dick.  50 ;  anUt  P*  488. 

(i)  Sinclair  v.  James,  1  Dick.  277 ;  anU^  p.  539. 
{k)  Robert  v.  Millechamp,  ubi  supra, 

(/)  As  to  the  necessity  of  the  interrogatories  for  cros^-examinatien  being  deUvared  be&re 
the  commissioners  are  sworn,  vide  ante,  p.  608. 
(ra)  Campbell  v.  Scougal,  19  Yes.  652.    VUUtUcan^  Chohnondeley  v.  Clinton,  2  Mer.  81. 
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It  is  directed  by  Lord  Clareadon's  Orders,  (n)  ^^  that  no  motion  shall  be 
made  in  Court,  or  by  petition,  for  suppressing  of  depositions  as  irregolarly 
taken,  until  the  Six  Clerks,  not  towards  the  cause,  have  been  first  attended 
with  the  complaint  of  the  party  grieved,   and  shall  have  certified  the  true 

r  *581  1  ^^^  ^^  ^^®  ^^^  ^^  *^®  Court  with  their  opinion,  if  the  attorneys 
1-  -^  or  clerks,  *on  either  side,  shall  not,  for  the  ease  of  their  clients, 

agree  before  them,  for  which  purpose  a  rule  for  attendance  of  the  Six  Clerks,  ia 
such  case,  shall  be  entered  of  course  with  the  Registrar,  at  the  desire  of  the 
party  complaining.'* 

It  does  not,  however,  appear,  that  this  order  has  been  recendy  acted  upon, 
and  the  practice  seems  to  be  for  the  party  complaining  to  apply  at  once  to  the 
Court,  by  special  motion,  stating  the  facts  upon  which  he  relies  by  affidavit,  or 
upon  the  certificate  of  the  commissioners,  (the  facts  of  which  must,  however, 
be  verified  by  affidavit,)  for  an  order  to  suppress  the  depositions  ;  and  then  if 
the  Court  shall,  upon  hearing  the  case,  entertain  any  doubt  as  to  the  practice, 
it  will  either  refer  it  to  the  Master  to  certify  the  practice,  or  require  the  pleiks 
in  Court  to  do  so.  (o) 

It  seems  that  where  an  application  is  made  to  suppress  a  deposition,  upon 
the  ground  that  the  witness  has  disclosed  matters  which  came  to  his  knowledge 
in  his  character  of  legal  adviser  of  the  party  applying,  the  course  of  the  Cooit 
is,  to  refer  it  to  the  Master  to  inquire,  and  state  to  the  Court,  which  <^  the 
matters  contained  in  the  depositions  came  to  the  witness's  knowledge  in  that 
character,  (p) 

Althougn  the  general  time  for  applying  to  the  Court  to  suppress  depositions 
is,  after  publication  has  passed,  because  before  publication  the  parties  have 
seldom  an  opportunity  of  knowing  whether  any  grounds  exist  for  such  an  appli- 
cation or  not  I  it  is  not,  however,  absolutely  necessary  to  wait  till  that  period 
of  the  cause. 

If  a  ground  for  suppressing  depositions  can  be  made  to  appear,  the  Court  wiD 
make  the  order,  although  publication  has  not  passed.  In  Shaw  v.  X£m/«fy,(f) 
Lord  Eldon  said,  *In  whatever  way  the  knowledge  of  the  fact  reaches  the 
Court,  whether  from  a  commissioner,  (and  I  think  it  is  not  incompetent  to  a 
commissioner  to  disclose  it,  or  even  from  an  eavesdropper^)  the  Court,  having 
knowledge  of  the  fact,  must  act  upon  it'(r) 

r    *5fi2    1      *^^  ^^^^  ^^^  ^^^  deposition  had  been  taken  from  a  witness  who 
^  -'  had  brought  the  same  ready  prepared.     In  Spence  v.  AUegi^U) 

depositions  appear  to  have  been  suppressed  before  publication,  because  toe 
interrogatory  on  which  they  were  taken  was  leading. 

It  appears  that,  in  an  anonymous  case  in  Amlner,  which  has  been  before 
referred  to,(/)  in  which  the  Court  made  an  order  to  suppress  a  deposittoot 
because  the  whole  had  been  written  down  by  the  attorney,  before  it  was  taken, 
in  the  exact  form,  the  motion  was  made  before  publication  was  passed  on  the 
certificate  of  the  commissioners  before  whom  tlie  examination  took  place,  slating 
the  facts,  (u) 

When  the  order  for  suppressing  depositions  has  been  made,  it  should  be 
annexed  to  the  depositions ;  and  the  clerks  in  Court,  for  all  parties,  should  take 
care  that,  according  to  ancient  practice,  the  suppressed  depositions  be  inscribed 
— *  Suppressed  by  order^  date^*  &c.  setting  their  signatures  thereto,  (x)  ^ 


i 


n)  Beames's  Ord.  194.  (o)  Campbell  v.  8coag«I,  19  Ves.  65&. 

p)  Sauford  V.  Ramington,  2  Vm.  Jun.  189.   (9)  16  Ves.  381. 
(r)   Vide  eiiam  Feiry  v.  Piaher,  cited  ibid.  382. 
(«)  Free,  in  Cbanc  493.  (/)  Ante,  p.  483. 

(u)   Vide  Mr.  Blunt'a  edit,  of  Ambler,  p.  252,  n.  4. 
(a?)  1  Turn,  dc  Yen.  237. 
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In  general,  where  the  Coart  makes  an  order  to  suppress  depositions  on  the 
giound  of  irregularity,  it  will,  when  the  irregularity  has  been  unintentional, 
permit  a  re-examination  of  the  same  witnesses,  even  though  publication  has 
passed.  Ty)  If,  however,  publication  has  not  passed,  and  the  commission  under 
which  uie  witnesses  were  originally  examined  has  not  been  returned,  the  re-ex- 
amination may  be  before  the  same  commissioners.  (2:)  And  where  a  new  com- 
mission is  requhped,  such  commission  will  be  directed  to  the  commissioners 
named  in  the  original  commission,  (a) 

The  re-examination  must,  however,  in  all  cases,  be  upon  the  same  interro* 
gatorie8,(6)  unless  the  suppressal  has  been  on  account  of  the  interrogatories 
being  leading,  in  which  case,  it  must  be  upon  a  new  set  of  interrogatories,  to 
be  settled  by  the  Master,  (e) 

*  When  the  same  witnesses  are  to  be  re-examined  upon  the  same  r-  m^a^  -1 
interrogatories,  it  must  form  part  of  the  order  that  they  may  be  ^  J 

cross-examined  upon  the  s&me  cross-interrogatories  $  and  in  Perry  v.  Stives^ 
ter^  (d)  where  depositions  were  suppressed  on  the  ground  of  irregularity,  the 
Court  ordered  that  the  plaintiff  should  be  at  liberty  to  exhibit  the  same  interro- 
gatories, for  the  examination  of  the  same  witnesses  for  himself,  and  the  same 
interrogatories  for  the  cross-examination  of  the  same  witnesses  for  the  defendant, 
as  those  upon  which  the  several  witnesses  had  been  examined  and  cross-exam- 
ined by  the  plaintiff^  and  it  was  held  to  be  necessary  that  all  the  witnesses  who 
had  been  examined  and  cross-examined  before,  and  whose  depositions  had  been 
suppressed,  should  be  both  examined  and  cross-examined  again. 

In  Cholnumdeley  y.  Ciintan^  (e)  where  an  application  was  made,  on  behalf 
of  some  of  the  defendants,  to  suppress  the  de(K>sitions  of  certain  defendants, 
which  had  been  taken  on  the  part  of  the  plaintiff,  on  the  ground  that  no  notice 
ef  their  examination  had  been  served  upon  the  clerks  in  Court  of  the  defend- 
ants making  the  application,  upon  its  being  shewn  that  the  omission  to  give  the 
Botiee  arose  from  a  mistake  of  the' plaintiff's  solicitor,  who  had  ffiven,  at  the 
Examiner's  office,  the  name  of  the  clerk  in  Court  for  other  defenoants,  as  that 
of  the  clerk  in  Court  for  all  the  defendants.  Lord  Eldon  gave  the  defendants 
the  option  of  either  permitting  the  plaintiff  to  re-examine  the  same  witnesses, 
or  of  allowing  the  depositions  to  stand,  with  liberty  for  them  to  cross-examine 
those  witnesses  and  to  examine  others. 

It  seems,  however,  from  what  fell  from  the  Court  in  the  above  case,  that  the 
Court  will  not  order  a  re-examination  of  witnesses  in  a  case  of  this  nature, 
unless  it  is  satisfied  that  the  irregularity  or  mistake  which  forms  the  giound  for 
suppressing  the  deposition,  was  a  mere  slip  and  was  perfecdy  unintentional.  (/) 

Although  the  general  rule  is,  that,  after  depositions  have  been  suppressed, 
they  can  never  be  used  in  the  cause,  Lord  *£ldon  is  reported  to  p  ^.g^  -1 
have  said,  in  Shaw  y.  Linduey^  {§)  *  Though  the  Court  does  give  ^  -^ 

this  sort  of  direction,  (viz :  to  suppress  the  depositions,)  if  it  should  happen 
that  the  witness  could  not  be  examined  again,  the  objection  does  not  go  the 
length  of  preventing  the  Courts  directing,  hereai\er,  that  the  deposition  may  be 
opened,  if  necessity  should  require  that  the  rule  may  be  dispensed  with.' 

(y)  Healy  ▼.  Jagger,  3  Sim.  494.  (z)  Shaw  t.  Lindaey,  16  Yes.  880. 

(a)  Vide  the  order  in  Yauc^ui  ▼.  Wonrall,  3  Swanst.  395. 

(b)  Perry  ▼.  SiWeeler,  Jac  83. 

(c)  Spence  ▼.  Allen,  Piec.  hi  Chan.  493;  I  Eq.  Ca.  Ab.  232 ;  Lord  Arandel  ▼.  Pitl^ 
Amb.  585.  • 

(d)  Jac.  83.  (6)  2  Mer.  81. 
(/)  Healey  y.  Jagger,  3  Sim.  494. 

(g)  15  Yea.  381.      Vidt  etiam  Debrox  ▼. ,  dted  m  Copeland  v.  Stanton,  1  P. 

Wma.  415. 
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It  seemsi,  also,  that  the  rule  must  be  further  qualified  by  limiting  it  to  prereDt 
the  depositions  being  read  against  the  party  moving  to  suppress  them,  only, 
unless  all  the  other  parties  to  the  cause  have  been  served  with  notice  of  the 
motion.  Thus,  where  an  order  was  made  upon  the  application  of  one  defend- 
ant, without  notice  to  the  other,  for  the  suppression  of  the  plaintiff's  deposttions, 
(on  the  ground  that  they  had  been  taken  before  replication,)  with  liberty  to  the 
plaintiff  to  re-examine  his  witnesses  upon  the  interrogatories  already  filed,  and 
the  other  defendants,  at  the  hearing,  objected  to  the  new  depositions,  because 
the  only  depositions  to  which  they  were  parties,  were  those  which  had  been 
suppressed  by  the  order ;  the  Mister  of  the  Rolls,  (Sir  John  Leach,)  allowed 
the  objection,  and  adjourned  the  cause,  in  order  that  the  plaintiffs  might  app^ 
to  the  Court  to  have  the  order  varied,  by  converting  it  into  an  order  to  sappcess 
the  deposition  as  to  the  defendant  who  had  obtained  the  order  only,  {h) 


SECTION  IX. 

Bt'Exmninalitm  of  ffUnesaes 

The  Court  is  always  desirous  that  the  examination  of  witnesses  should  be 
completed,  as  much  as  possible,  uno  actu^  and  that,  whenever  it  can  be  accom- 
plished, no  opportunity  should  he  afforded,  after  a  witness  has  once  signed  his 

r  *fi85  1  ^^^^i^io>^9  (^)  *^i>^  turned  his  back  upon  the  examiner,*  (6)  of 
L  ^  tampering  with  him,  and  inducing  him  to  retract  or  contradict  or 

explain  away  what  he  has  stated  in  his  first  examination  upon  a  second  ;  but, 
notwithstanding  this  unwillingness,  to  allow  a  second  examination  of  the  same 
witness,  there  are  cases  in  which,  if  justice  requires  that  a  second  examinaiioo 
of  the  same  witnesses  should  take  place,  an  order  will  be  made  to  permit  it. 

Thus,  as  we  have  seen,  where  the  whole  depositions  of  the  witnesses  in  a 
cause  are  suppressed,  on  account  of  some  irregularity  in  the  conduct  of  die 
cause,  or  in  the  examination  of  the  witnesses,  the  Court  will,  when  it  is  satis- 
fied that  the  irregularity  has  been  accidental  and  unintentional,  direct  the  wit- 
nesses to  be  re-examined  and  cross-examined  upon  the  original  interrogatories,  (c) 

The  cases,  however,  in  which  the  Court  will  permit  the  re-examination  of 
the  same  witnesses  aAer  publication,  are  not  confined  to  those  in  which  the 
original  depositions  have  been  suppressed  for  irregularity ;  it  has,  as  we  have 
seen,  permitted  it  to  be  done  in  a  special  case,  where  the  depositions  had  been 
suppressed,  because  the  interrogatories  upon  which  they  were  taken  were  lead- 

But,  even  where  the  original  depositions  have  not  been  suppressed,  the  Coort 
has  frequently  made  an  order,  after  publication,  for  the  re-examination  of  wit- 
nesses, for  the  purpose  of  proving  some  fact  which  has  been  omitted  to  be 
proved  upon  the  original  deposition.  This  is  frequently  done  upon  inquiries 
m  the  Master's  ofilice,  under  decrees  $  (e)  and  even  before  the  cause  has  been 
heard,  the  Court  will  entertain  applications  for  the  purpose  of  allowing  fresh 

(A)  Healey  v.  Jagger,  3  Sim.  494.  (a)  JBeames's  Ord.  74. 

(6)  Lord  Ahmgnvenny  v.  Powell,  1  Mer.  130. 
(e)  AnUf  p.  582. 

Id)  Ante^  p.  577.  Vide  Spence  ▼.  Allen,  Prec.  in  Chan.  493;  1  £q.  Ca.  Ab.  333; 
Lord  Arandel  t.  Pitt,  Amb.  585. 

(e)  Vide  pcw^— Prooeedinge  in  Master't  office. 
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interrogatories  to  be  administered  to  wttneaaes  who  have  been  already  examined 
in  the  cause.  Thus,  in  Cox  v.  Allingkam^  {/)  liberty  was  given  to  the  plain- 
tiff, upon  petition,  to  exhibit  an  interrogatory  before  the  examiner,  for  the 
examination  of  his  solicitor,  (who  had  *been  before  examined,)  as  r-  ^^oa  *i 
to  the  loss  of  a  deed  which  had  been  omitted  to  be  proved  by  mis-  ^  -' 

take. 

So  also  in  a  case  in  Ireland,  before  Sir  A.  Hart,  L.  C,  where  a  witness  had 
mistaken  his  own  affe,  upon  a  motion,  aAer  publication,  for  liberty  to  re-ex- 
amine him,  his  Lordship  made  ap  order  that  he  should  attend  the  examiner, 
and  that  the  examiner  should  certify  whether  the  attention  of  the  witness  was 
sufficiently  called  to  the  point  of  age.  (g)  So  in  a  recent  case,  in  the  Exchequer 
before  Lord  Lyndhurst,  L.  C.  B.,  where  it  was  discovered,  after  publication, 
that  a  witness  had  omitted  to  answer  some  parts  of  the  interrogatories  exhibited 
for  his  examination,  leave  was  given  to  re-examine  him  before  the  examiner,  (h) 
And  in  Bridge  v.  Bridge^  (t)  where  the  examiner  had  omitted  to  take  down 
the  deposition  of  a  witness,  on  behalf  of  the  plaintiff,  to  part  of  an  interroga- 
tory, the  Vice  Chancellor,  Sir  L.  Shadweil,  made  an  order  that  the  plaintiff 
should  be  at  liberty  to  re-examine  the  witness  to  the  part  of  the  interrogatory 
mentioned,  and  that  the  defendant  should  have  liberty  to  cross-examine  him. 

In  a  case  before  Lord  Erskine,  (^)  an  order  was  made,  on  the  application  of 
the  .witness  himself,  after  publication,  for  his  re-examination  as  to  a  point,  upon 
which  it  appeared,  by  his  affidavit,  he  had  made  a  mistake.  The  order,  how- 
ever, was  confined  to  permit  his  re-examination  as  to  that  particular  point  only, 
and  it  directed  that  the  other  side  should  have  an  opportunity  of  cross-examining 
him. 

It  is  to  be  remarked,  that  the  Court  will  not  only  entertain  an  application  for 
this  purpose,  after  publication  has  taken  place  in  the  cause,  but  will  even  at  the 
hearing,  where  the  defect  in  the  evidence  of  a  particular  witness  has  not  been 
discovered  before,  permit  the  cause  to  stand  over,  to  enable  the  parly  to  make 
an  application  to  the  Court  for  permission  to  re-examine  the  witness ;  thus,  in 
Cox  V.  AUingham^  U)  where  the  plaintiff  was  prevented,  by  the  decision  of 
the  Court,  from  reauing  a  document  which  had  been  stated  in  the  bill,  and 
^admitted  by  the  answer,  because  the  admission  was  coupled  with  p  «^^  -. 
a  reference  to  the  document  itself,  the  Court  allowed  the  case  to  I-  ^ 

stand  over,  in  order  to  afford  the  plaintiff  an  opportunity  of  making  an  applica- 
tion to  the  Court,  for  leave  to  examine  his  solicitor,  who  had  been  before  ex- 
amined, as  to  the  loss  of  the  document. 

Sometimes,  in  cases  of  this  nature,  the  Court,  instead  of  having  the  wit- 
ness re' examined,  will,  if  the  mistake  involves  only  a  verbal  alteration,  permit 
the  original  deposition  to  be  amended.  Thus,  in  Rowley  v.  Ridley^  (n)  the 
deposition  of  a  witness  was  ordered  to  be  amended  by  the  alteration  of  a  date, 
it  being  clear,  from  the  evidence,  that  the  insertion  of  the  date  in  the  deposition 
was  the  effect  of  a  mistake,  though  it  did  not  appear,  whether  the  mistake 
originated  with  the  commissioners  or  their  clerk,  or  with  the  witness  himself. 
A  similar  order  was  made,  under  like  circumstances,  in  GrieUs  v.  Gatiaeli.  (o) 

It  is,  however,  to  be  observed,  that,  before  the  Court  makes  an  order,  either 
for  the  re-examination  of  a  witness,  or  for  amending  a  deposition  aAer  publica- 
tion, it  will  examine  very  strictly  into  the  circumstances  of  the  case ;  and  if, 
npon  such  examination,  it  is  not  satisfied  that  the  error  has  been  wholly  acci- 


g 


)  Jac  837. 
(h)  Potts  ▼.  Carta,  YouDgv,  843. 
Ik)  Kirk  ▼.  Kirk,  18  Ves.  886. 
(n)  1  Cox.  281 ;  2  Dick.  677,  8.  C. 


(g)  Byrne  T.  Frvre,  1  Moil,  896. 

(»)  6  Sim.  852. 

(/)  Jac.  837. 

(o)  2  P.  Wou.  646. 
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dental,  or  the  effect  of  mistake  or  omission,  either  on  the  part  of  die 
or  of  the  examiner,  it  will  refuse  the  application,  (p)  And,  in  general,  befne 
making  an  order  for  the  amending  of  the  deposition,  it  will,  unless  the  ease  is 
very  clear,  examine  both  the  witness  and  the  examiner,  (q) 

In  all  the  cases  where  a  correction  has  been  permitted  in  the  depositioii  itae^ 
a  direction  that  the  witness  should  reswear  his  depositions  after  the  alteretkm, 
has  formed  part  of  the  order. 

It  was  stated  by  Lord  Hardwicke,  in  Bishop  ▼•  Church,  (r)  that  the  Count 
r  *588  1  ^^^  sometimes  directed  a  witness  to  attend  personally  *whea  it  had 
L  -^  a  doubt  I  but  in  that  case  the  witness,  having  spoken  so  generally 

in  his  depositions  as  to  leave  a  doubt  in  his  mind  upon  a  particular  point,  he 
refused  to  proceed  in  the  cause  till  the  witness  had  been  examined  upon  inter- 
rogatories before  the  Master. 

It  may  be  obseived  here,  that  where  a  witness  has  tnmed  out  to  have  beet 
disqualified,  by  reason  of  interest,  from  giving  evidence  at  the  time  of  fak 
examination,  but  afterwards  becomes  disinterested,  the  Court  will  not  pennil 
such  witness  to  be  re-examined ;  and,  therefore,  an  application  to  obtain  leave, 
after  commission  executed,  to  exhibit  new  interrogatories  to  prove  the  ezeeotioo 
of  releases  by  the  former  witnesses,  and  for  re-examining  them  on  the  former 
interrogatories,  was  refused.  {$) 

It  seems,  however,  that  if  it  can  be  cleaiiy  made  out,  to  the  satisfaction  of 
the  Court,  that  the  omission  to  execute  a  release  before  the  original  examina- 
tion, originated  in  mistake,  it  will  relax  the  rule,  and  permit  a  re-examinatioa 
of  the  witness.  Thus,  in  MUward  v.  Atkins^  {t)  where  the  evidence  of  a 
bankrupt,  who  had  been  examined  on  the  part  of  the  plaintiff,  upon  an  inqviiy 
before  a  Master,  was  objected  to,  on  the  ground  of  his  being  interested!,  but  be 
afterwards  gave  a  release  to  his  assignees,  which  was  stated  to  have  bcHen  pre- 
viously omitted  by  mistake ;  the  Vice  Chancellor,  on  motion,  gave  leave  to 
re-examine  the  bankrupt  on  the  same  interrogatories  as  those  on  which  he  had 
been  before  examined,  and  to  examine  other  witnesses  to  prove  his  ceitifieale 
and  release,  (u) 

It  is  to  be  noticed,  that  an  order  to  re-examine  a  witness,  for  the  purpose  of 
supplying  a  defect  in  his  former  examination,  will  not.  in  general,  be  nnds 
before  publication  has  passed  in  the  cause ;  the  reason  of  whtdi  is  the  difficult 
the  Court,  without  seeing  the  depositions,  would  haye  in  coming  to  a  comet 
conclusion  as  to  the  propriety  of  granting  or  refusing  the  application. 
r  *580  1  '^^^^^  ^"  Zor(/  Abergavenny  v.  Powell,  {x)  a  modon  was  made 
1-  J  *that  a  witness,  who  had  been  examined  on  the  part  of 


part  of  the  plain- 
tiff, might  be  permitted  to  go  before  the  commissioners,  (who  were  still  sittii^«) 
with  liberty  to  explain  and  correct  his  former  evidence.  It  appeared,  by  the 
affidavit  filed  in  support  of  the  motion,  that  the  witness  was  very  infirm,  nearly 
eighty  years  old,  and  had,  a  short  time  previously  to  his  examination,  met  with 
an  accident,  in  consequence  of  which  he  was  fearful  that  he  had  misnnderalDod 
the  purport  of  some  of  the  questions  asked  him,  and  had  returned  incocraet 
answers;  also,  that  he  did  not  state  a  circumstance . which  had  been 


(p)  logrun  T.  MitcheU,  6  Yes.  899. 

(9)  Ibid.     Grielb  ▼.  Guuell,  8  P.  Wms.  646;  Duluig  v.  Stanifbid,  1  Dick.  358; 
Penderel  ▼.  Penderel,  Kel.  25. 


{r\  2  Ve«.  100. 

i8)  Vaugfaan  ▼. 
i)  Jac  339,  note  (m.) 


Vaugfaan  ▼.  Worrall,  2  Swanst  395;  Callow  ▼.  Bfmoe,  Free  m  Chan.  884. 


(u)  A  motion  made  before  Loid  Eldon  to  diacharfo  tiiis  older  was  velbied.     Jac  839. 
Vu/e  diam  Sandfoid  y.  Paul,  8  Dick.  760;  8  Bro.  Ch.  Cm.  870;  1  Yea.  J.  893. 
(x)  1  Mer.  181. 
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brought  to  his  reoollectiony  which  he  understood  might  be  material  in  explaining 
the  matter  in  dispute  between  the  parties ;  but  Lord  Eldon  refused  the  applicar 
tion,  observing,  that  he  was  unable  to  determine  whether  the  evidence  intended 
to  be  added  was  explanatory  of  the  former,  or  in  itself  new  evidence* 

So  where  a  witness,  after  having  been  examined  on  the  part  of  the  plaintiff^ 
saw  a  written  paper  in  the  possession  of  the  defendant,  which  was  at  variance 
with  his  testimony,  and  an  application  was  thereupon  made  to  the  Court,  before 
publication,  for  leave  to  re-examine  him  in  order  to  correct  his  former  evidence  $ 
the  application  was  not  granted,  (y)  In  a  recent  case,  a1so«  a  similar  motion 
was  made  before  Lord  Cottenham,  and  refused ;  but  his  Lordship  having  sug* 
gested,  that  the  more  regular  course  would  have  been  to  make  the  motion  after 
publication,  because  then  the  Court,  having  seen  the  depositions,  would  know 
exactly  what  had  been  deposed,  and  could  have  judged  what  ought  to  be  done, 
and  sud,  that  if  the  case  should  be  brought  before  him  in  that  manner,  he  might 
perhaps  relieve  the  plaintiff  from  the  difficulty  in  which  he  was  placed ;  the 
motion  was  renewed  after  publication  had  passed  $  when  his  Lordship  made  an 
order  that  the  plaintiff  should  be  at  liberty  to  re-examine  the  witnesses  to  the 
same  interrogatory,  the  defendants  having  also  liberty  to  cross-examine  them^ 
and  the  plaintiff  paying  the  costs  of  the  application,  {z) 

^he  reader  is  reminded  here,  that  it  has  been  before  stated,  that  p  ^^.g^  -i 
where  the  examination  of  a  witness  is  before  an  examiner,  either  ^  -^ 

party  may,  up  to  the  period  of  publication,  exhibit  new  interrogatories  for  the 
nirther  examination  of  the  same  or  of  other  witnesses  there,  without  an  order 
to  warrant  it ;  but  that  when  a  commission  is  taken  out,  the  practice  is  differ- 
ent (a)  It  is,  however,  to  be  here  observed,  that  power  of  exhibiting  additional 
interrogatories  for  the  further  examination  of  a  witness  already  examined  before 
the  examiner  is  confined  to  the  period  of  a  witness  being  under  examination* 
If  the  examination  of  the  witness  has  been  closed,  and  he  has  perfected  and 
signed  his  deposition,  (although  he  may  be  permitted  to  perfect  his  deposition 
in  some  circumstances  of  time  or  the  like,  or  by  correcting  a  sum  upon  view  of 
any  deed,  book,  or  writing,  to  be  shewn  to  the  examiner,)  (6)  he  cannot  be 
min  examined  on  behalf  of  the  party  producing  him  without  an  order  of  the 
Court ;  and  it  seems  that  such  order  cannot  be  obtained,  unless  upon  affidavit 
that  the  witness,  if  he  has  been  cross-examined,  has  not  communicated  the 
effect  of  his  cross-examination  to  the  party  examinipg  in  chie£  (c)  Nor  will 
such  an  order  be  made,  at  least  before  publication,  for  Uie  purpose  of  permittii^ 
a  witness  to  alter  or  explain  what  he  has  stated  upon  his  first  examination. 

But  although  a  witness,  after  he  has  closed  his  examination,  cannot  be  re- 
examined, on  behalf  of  the  party  producing  him,  without  an  order,  he  may,  if 
he  has  been  examined  before  the  examiner,  be  examined  again  by  the  adverse 
party  without  an  order,  (d)  He  is,  in  fact,  in  such  case,  a  new  witness  for  the' 
other  party  proposing  to  re-examine  him,  and  may  not  only  be  examined  by 
SDch  party,  but  may  be  cross-examined  by  the  party  originally  produciuff  him* 
The  same  rule  will  also  apply  to  examinations  under  a  commission,  where  a 
witness  who  has  been  examined  by  one  party  may  afterwards  be  examined  by 
the  other  party,  in  chief,  as  his  witness,  without  an  *order,  pro-  p  ^g^^,  -. 
vided  such  examination  be  upon  interrogatories  which  have  been  ^  -* 

produced  before  the  commissioners  were  sworn.     When  it  is  necessary  to  ex- 

^■^^^-^— — ^  , ,  ,         ^  ^^  ^^^       ■»■■!■  -Ill  I  ■ 

(y)  Bott  ▼.  Birch,  5  "Mad.  66.  Vide  eturn  Asbee  v.  Shipley,  ib.  467;  Randal  ▼.  Ridi- 
M,  1  Ch.  Ca.  S6.     8ed  vide  Omira  Kirk  ▼.  Kirk,  13  Yea.  280. 
(z)  Stanney  ▼.  Walnuley,  1  M.  &  Craig,  861. 
(a)  Ante,  p.  479.     Vide  etiam  Andrewa  ▼.  Brown,  I  Eq.  Ca.  Ab.  283. 

Ante,  p.  484.  (e)  Codcerell  ▼.  Ghdhneley,  3  Sim.  818. 

Vaugluui  ▼.  Worrall,  8  Mad.  888. 
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amine  him  upon  fresh  interrmtnriee,  an  order  to  that  effect  miurt,  as  we  have 
seen,  be  first  obtained,  {f)  *rhu8,  where  a  motion  was  made  on  the  jiart  of 
the  defendant)  that  he  mignt  be  at  liberty  to  exhibit  fresh  interrogatories  for  the 
examination  of  the  plaintiff's  witnesses  in  the  suit,  on  the  ground  that,  after  the 
witnesses  had  been  examined,  it  was  discovered  that  they  were  interested.  Sir 
Thomas  Plumer,  Y.  C,  made  the  order,  (g)  which  was  afterwards  confinned 
on  appeal,  (h) 

It  is  to  be  observed,  also,  that,  in  the  above  case,  a  new  commission  vai 
necessary  foi  the  purpose  of  tiking  the  examination  of  the  witnesses  to  the 
interrogatory.  But  even  if  no  new  commission  had  been  required,  it  would 
have  been  necessary  to  have  obtained  an  order  for  the  exhibition  of  the  inter- 
rogatory before  the  examiner;  for,  as  we  have  seen  before,  the  rule  of  the  Comt 
is,  that  if  a  witness  has  been  examined  by  commissioners  in  the  coantry,  he 
cannot  be  examined  again  before  the  examiner,  without  a  special  order,  (t^  It 
may  be  noticed  in  this  place,  that,  in  a  case  before  Lord  Cowper,  (k)  this  rale 
appears  to  have  been  departed  from  ;  but  it  was  in  consequence  of  the  plaintiff 
having  practised  a  trick  upon  the  defendant,  who  had  procured  witnesses  to 
attend  the  execution  of  a  commission  for  the  purpose  of  proving  a  will,  bnt, 
not  having  the  will  at  the  commission,  he  declined  to  examine  them.  The 
plaintiff,  however,  examined  them  as  to  several  matters,  and  the  defendant 
afterwards  examined  them  in  the  office,  without  leave  of  the  Court ;  and,  wfmn 
a  motion  being  made,  on  the  part  of  the  plaintiff,  to  suppress  the  depositions 
taken  on  the  part  of  the  defendant,  for  irregularity,  the  Ijord  Chancellor  refused 
it,  because  of  the  inconvenience  which  would  result  from  the  precedent  which 
his  granting  it  would  establish,  viz:  nhat  one  party  might  trick  the  other  oot 
r  *fi02  1  ^^  ^^^  ^evidence  by  asking  his  most  material  witnesses  two  or 
I-  -^  three  immaterial  questions,  when  he  finds  him  not  fully  prepared 

to  examine  them,  and  then  telling  him,  you  must  examine  them  now  or  nevei;* 

It  is  to  be  mentioned  here,  that  where  the  Court  makes  an  order  for  permit- 
ting the  re-examination  of  witnesses,  it  is  always  coupled  with  a  direction  that 
the  other  side  shall  have  liberty  to  cross-examine  them,  (/)  and  that  the  pro- 
ceedings upon  such  re-examination  are  subject  to  the  same  rules  as  those  upon 
ordinary  examination.  In  Bridge  v.  Bridge^  (m)  however.  Sir  L.  ShadweO, 
v.  C,  upon  making  an  order  for  re-examination  of  a  witness  to  part  of  an 
interrogatory,  (his  deposition  as  to  which  the  examiner  had  omitted  to  take 
down,)  made  it  part  of  the  order,  ^that  publication  should  pass  immedUMiA 
after  the  examination  or  cross-examination  (tf  any)  should  be  conchidel, 
and  that  the  cause  should  be  adjourned^  with  nberty  to  the  plainliffio  a/^hf 
to  have  it  restored  to  the  paper  when  publication  should  have  passed.* 


SECTION  X. 

Examination  of  WiintMHM  ufter  PtMicatian* 

After  the  depositions  of  witnesses  have  been  published  and  read  by  the 
parties,  a  new  witness  cannot  be  examined  without  an  order  of  the  Court, 
which  will  not  be  granted  unless  warranted  by  special  circumstances,  (a)  except 


(/)  Ante,  p.  473.  (g)  Vaug|ian  t.  Womll,  ti^' rajwa. 

(A)  2  8wan»t.  395.  (t)  Vide  ante,  p.  474. 

(k)  Peanoa  t.  Rowland,  2  Bwanst  266,  (n.) 

7)   V'de  order  in  Cox  v.  Allingham,  Jac.  345;  Stanney  ▼.  Walmsley,  I  M.  db  Craig^  361. 

m)  6  Sim.  362.  (a)  Willaa  v.  Wi^u^  19  Ves.  690-M9. 
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ior^  purpose  of  proving  an  exhibit  vtvd  voce  at  the  hearing,  in  which  case, 
ts  we  have  seen,  an  order  for  the  examination  of  the  witness  may  be  obtained 
OD  moti6n  or  petition  of  coorse.  (b) 

An  Older  for  the  examination  of  a  fresh  witness  aAer  publication,  except  it 
be  for  the  purpose  of  discrediting  a  witness  ^already  examined,  is  p  ^^.q^  ^ 
not  obtained  without  great  difficulty,  (c)     Cases,  however,  do  fre-  ^  -I 

qoently  occur,  in  which  the  Court  will  allow  the  examination  of  witnesses  aAer 
the  depositions  have  been  seen;  and  even  at  the  hearing  of  the  cause,  leave 
has  been  given  to  the  parties  to  examine  witnesses  to  facts  which  have  been 
omitted  to  be  proved  in  the  ordinary  course.  This,  as  we  have  seen,  has  been 
lireqiieQlIy  done  in  the  case  of  wills  disposing  of  real  estates  $  (d)  but  the  prac- 
tice is  not  confined  to  those  cases,  and  other  cases  have  already  been  mentioned 
m  which  the  Court  has  permitted  such  examinations  as  to  different  points,  either 
by  order  made  at  the  hearing,  or  upon  petition  or  motion,  supported  by  proper 
affidavits,  (e)  In  addition  to  which  it  may  be  stated,  that  an  order  for  this  pur- 
pose may  be  obtained,  even  where  the  same  point  has  been  examined  to  before. 
Thus,  in  the  Court  of  Exchequer,  an  order  was  made  by  Sir.  W.  Alexander, 
L  C.  B.,  after  publication  and  before  hearing,  to  examine  two  additional  wit- 
leasee,  (one  only  having  been  examined,)  to  prove  the  execution  of  a  will ;  {/) 
aad  so  in  a' recent  case,  where  witnesses  who  had  been  examined  to  prove  tne 
defendant's  ^handwriting  to  a  receipt  for  stock,  had  said  they  did  not  believe 
ii  to  be  his  handwriting;  the  Vice  Chancellor,  considering  such  deposition  to 
be  rather  a  testification  of  ignorance  than  a  denial  of  the  fiict,  granted  the  motion 
OB  payment  of  costs,  (g) 

In  Newiand  v.  Hortman^  {h)  an  order  was  made  for  the  examination  of  wit- 
aeeees  abroad,  upon  new  matter  stated  at  the  hearing,  and  not  in  issue  before, 
apoD  terms  of  not  delaying  an  action  directed  to  be  tried  at  law ;  and  in  Gtigt 
T.  Hunter^  (t)  leave  was  given,  af\er  publication,  to  examine  a  witness  as  to  a 
partidilar  /act  mv&  voce,  the  defendant  being  at  liberty  to  cross-examine,  (k) 

It  is  to  be  observed,  that,  in  ffeneral,  if  leave  is  given  to  examine  p  ^.g.  -. 
^  witness  afVer  publication  and  before  hearing,  a  Master  is  some-  ^  -i 

tunes  ordered  to  settle  the  interrogatories,  that  they  may  be  confined  to  such 
points  only  as  were  omitted  before  and  as  are  now  ordered  to  be  examined 
onto,  {k)  This,  however,  is  not  always  done ;  and  when  the  object  is  merely 
to  prove  an  exhU)it,  and  the  interromtory  was  before  filed,  it  is  unnecessary. 

Though,  by  the  orders  of  the  Court,  the  parties  are  to  make  their  proof 
before  publication  and  hearing  of  the  cause,  yet,  after  hearing,  if  there  be  a 
ifferenee  to  the  Master  for  stating  an  account  or  such  like  matter,  and  he  shall 
fiad  any  particular  point  or  circumstance  needful  to  ground  his  report  upon, 
which  were  not  fully  proved,  n&r  could  be  property  examined  to  before  the 
Master,  he  may  direct  the  parties  to  draw  interrogatories  to  such  points  or  cir- 
eomstanees  only,  and  the  witnesses  are  usually  examined  before  die  Master 
vpOB  such  interrogatories,  if  the  witness  be  or  reside  within  twenty  miles  of 
London,  but,  if  further  off,  and  the  parties  desire  it,  he  may,  hv  certificate, 
direct  a  commission  into  the  country,  which  is  to  be  made  out  by  the  plaintiff 't 
or  defendant's  derk  in  Court  that  desire  such  commission.  (/) 

(b)  AtOe,  p.  441.  (e)  Willan  v.  WiUan,  ubiiupra. 

(lO  Jule,  p.  416. 

(e)  Jbiie,  p.  417$  Gksko  ▼.  Jennfaigi,  1  AiMt  178;  Gage  v.  Huntar,  1  'DiA.  49. 
(/)  Cofey  ▼.  Colejr,  S  T.  dc  J.  44.  (g)  Greenwood  v.  PuionB»  2  Sim.  M9. 

(i)  S  Gha.  Ca.  74.  (t)  1  Dick.  49. 

(k)  Fide  HoBea  ▼.  Ganr,  8  Svranst  688,  where  a  rimikr  order  aiipean  to  have  been 
■ade  upon  consent.  '     * 

(k)  1  Hair.  (Bd.  Newi)  874.  (/}  Ibid. 
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The  most  qsoal  cases  in  which  witnesses  are  required  to  be  examinediAK 
publicaiionf  are  those,  in  which  their  testimony  is  required  for  the  purpoie  rf 
shewing  that  a  witness  ahready  examined  is  unworthy  of  credit  (0)  Ana- 
amination  for  this  purpose)  is  not,  however,  a  matter  of  course*  ii  mnit  hiit 
the  sanction  of  an  order,  the  leading  step  towards  obtaining  which,  ii  lb 
preparing  or  filing  of  objections,  or  *  articles'  in  the  Examiners  office,  (if  tke 
depositions  im|)eached  be  taken  in  town,^  or  in  the  Six  Clerks  office,  (wkiB 
the  depositions  have  been  taken  by  commission.)  (m) 

The  articles  may  be  in  the  following  form,  viz  :— 
r    *fiOft    1      ^Articles  exhibited  by  A.  B.,  complainant  in  a  certain  cao9B,D0f 
L  -^  depending  and  at  issue  in  the  High  Court  of  Chanceiy,  wherai 

the  said  A.  B.  is  plaintiff,  and  C.  D«  defendant }  to  discredit  the  testioNif 
of  E.  F.,  G.  H.,  and  J.  K.,  three  witnesses  examined  [before  Thow 
Hall  Plumer,  Esquire,  one  of  the  examiners  of  the  Court,  (n)  ]  on  tbepvt 
and  behalf  of  the  said  defendant, 

let.  The  said  A.  B.  doth  chaige  and  allege,  that  the  said  E.  F.  bath, « 
his  examination  in  the  said  cause,  owned  ana  acknowledged  that  he  is  toieodM 
or  be  paid,  and  als€»,  that  he  doth  expect,  a  considerable  reward,  gnon^, 
recompense,  or  allowance,  from  the  saia  defendant,  ip  case  the  said  deMttt 
recovers  in  the  said  cause,  or  the  said  cause  be  determined  in  his  favooi^  mi 
that  the  said  E,  F.  is  to  fain  or  lose  by  the  event  of  said  cause. 

2nd.  The  said  A.  B.  doth  chaige  and  allege,  that  the  said  6.  H.  and  J.L 
are  persons  of  bad  morals,  and  of  evil  fame  and  character,  and  that  diejw 
generally  reputed  and  esteemed  so  to  be ;  and  that  the  said  6.  H.  and  J.  IL, 
are  persons  who  have  no  regard  for  the  nature  and  consequences  of  anMib) 
and  that  they  are  persons  whose  testimony  is  not  to  he  credited  or  bdietei^i) 

The  exhibition  of  these  articles,  is  rendered  necessary  by  one*  of  Lord  Oih 
endon^t  Orders,  (jp^  which  directs,  that  the  examiner  shall  not  examios  aqf 
witnesses  to  invalidate  the  credit  of  other  witnesses,  but  by  tpecud  order ^T 
the  Court,  which  is  sparingly  to  be  granted,  and  upon  excq^iuma  finlj^^ 
writings  and  JUed  unih  the  examiner  withqut  fee^  and  notice  thereof  pM 
to  the  adverse  party  or  his  clerk,  together  with  a  true  oopy  of  the  said  en^ 
tions,  at  the  charge  of  the  party  so  examining.* 

The  object  for  which  these  articles  are  required,  is  to  give  notice  to  the  pstf 
whose  witnesses  are  to  be  objected  to,  of  the  ground  of  the  objection,  iaorfv 
r  *50A  1  ^^^  ^^  ™^^  ^  prepared  to  *meet  it.  Without  iiome  notieeoflkii 
L  J  description,  it  would  be  impossible  for  the  other  party  to  omi- 

examine  the  witnesses  to  be  adduced,  for  the  purpose  of  discrediting  the  da^ 
a4^ter  of  his  witness  i  for  as  the  rule  of  the  Court  is,  that  you  cannot  enaiii 
to  any  points  not  put  in  issue  by  the  pleadings,  and  as  the  character  of  avk* 
ness  could  not  by  that  means  be  put  in  issue,  it  would  be  impoesible  tint  lb 
party  should  know,  that  the  witnesses  examined  by  his  adversary,  weR  fa  A* 
purpose  of  discrediting  his  own.  For  this  reason,  the  Court  not  on^  w^ 
notice  to  be  given  of  an  intention  to  discredit  a  witness,  in  the  form  ^^vtU^ 


(It)  Although  tke  ufloal  time  for  examining  as  to  the  cfodit  oC  a  wifnei^  ti  ■A*'  P^ 
cation,  H  MenM,  that  H  may  be  done  before,  provided  an  order  lot  that  pnipOBe  be  dni^ 
MiU  V.  Mill,  IS  Vea.  406. 

(m)  Huid.  374. 

(fi^  If  the  witaeSMi  have  twen  examined  by  pommimino,  tiie  faBewing  wotdiawt»j| 
aobititated,  fat  tboee  within  brackets:  *  bj  virtne  of  a  oemmimkm,  issued  out  of  thi  ■> 
Court,  to  X.  Y.  and  others,  directed  for  tiie  ftTsminstlnm  of  witnesses  in  the  1  ' 
upon  certain  interrogatories  exhibited  before  them,  far  that  purpoe^  si^  which  sn 
were  examined  in  the  said  caaaa.    Hind.  875. 

(o)  Hind.  876.  {p)  BeoiMi^a  <M.  |87. 
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ts  above  stated,  iHit  it  considen  all  ezamiimlions,  as  to  the  character  of  wit* 
Besses,  withoat  the  prerious  exhibition  of  such  articles,  as  impertinent,  and 
will  Older  them  and  the  interrogatories  upon  which  they  are  taken,  to  be  sup- 
pressed, {q) 

The  articles  having  been  filed,  a  certificate  thereof  must  be  procured  from 
the  examiner,  or  from  the  Six  Clerk  with  whom  they  are  filed,  and  an  appliea- 
tioD  most  be  made  to  the  Court,  grounded  upon  the  certificate,  for  leave  to  the 
party  applying,  to  examine  witnesses  thereon,  and  if  necessary  for  a  commie^ 
sioD,  to  take  Uieir  depositions  in  the  country.  {r\ 

It  is  to  be  observed,  that  althotigh  by  Lord  Clarendon's  Order,  above  referred 
to,  (9)  an  order  for  leave  to  examine  witnesses  to  credit,  is  termed  a  tpentd 
Older,  it  is  usually  granted  as  a  matter  of  course,  {^  and  may  be  obtained  either 
\/j  motion,  or  by  petition  at  the  Rolls,  without  affidavit,  upon  the  certificate  of 
iftides  bein^  filed,  (u)  It  seems,  however,  that  if  made  by  motion,  it  shouM 
bs  upon  notice  i  {pe)  and  that  if  the  application  is  made  aAer  considerable  delay, 
md  the  hearing  of  the  cause  will  thereby  be  deferred,  the  Court  will  refuse  the 
Older,  or  qualify  it,  by  directing  that  it  shall  not  delay  the  hearing  of  the  cause,  (y) 
There  is,  however,  no  precise  time,  within  which  the  application  must  be 
made,  (z) 

*Where  a  commission  is  required,  it  will  in  general  be  directed  p  «.g.  ^ 
to  the  same  commissioners  as  were  named  in  the  former  commis-  ^  "^  J 
noo ;  (a)  but  a  commission  will  not  be  directed  for  the  purpose  of  examining 
witnesses  abroad,  for  which  purpose  Ireland  is  considered  as  a  foreign  part, 
laless  in  case  of  great  emergency ;  and  where  it  is  sworn,  that  no  person  in 
England,  can  prove  any  thing  as  to  the  witness's  credit  (6)  If  a  party,  who 
hai  obtained  a  commission  to  examine  a  witness  to  credit  delays  the  execution 
of  it  till  after  the  decree,  he  will  be  made  to  pay  the  costs,  (e)  The  method  of 
proeeeding  under  an  order  of  this  nature,  whether  before  the  examiner  or  under 
a  eommission,  is  precisely  similar  to  that  pointed  out  in  ordinary  cases. 

The  order  usually  directs,  that  the  paily  applyiiig  be  at  liberty  to  examine 
witnesses,  *a»  to  credit  and  at  to  tueh  particular  facts  onhf  a»  are  not  mate^ 
lid  to  what  is  in  issue  in  the  cause  f  (cc)  and  under  it  the  party  is  at  liberty 
10  examine  witnesses,  not  only  to  the  general  character  of  die  witness  whose 
credit  is  impeached,  but  also  for  the  purpose  of  contradicting  particular  faetf 
iwom  to  by  the  witness,  provided  such  facts  are  not  material  to  the  issue  in  the 
eiase,  as  in  Perceil  v.  m^Namara^  {d)  where*  the  matter  to  be  examined  to 
was,  whether  the  witness  had  not  been  a  woollen-draper  and  insolvent,  which, 
open  his  cross-examination,  he  had  denied  i  or  in  Ckivers  v.  Bax,  (f)  where 
the  articles  charged,  that  though  the  witness,  in  her  deposition  for  the  plaintifi^ 
had  deposed  that  she  lived  with  him  as  his  milk-maid  in  1T76,  she  did  not  live 
whh  him  in  that  or  any  other  capacity  till  1780,  and  that  she  had  confessed  to 
that  effect,  and  that  she  had  been  prevailed  upon  so  to  depose  at  the  instigation 
of  the  plaintiff's  tithing  man,  who  was  another  witness  for  the  plaintiff,  and  for 
a  reward.    In  Atubrosio  v.  FraneiOf  (/)  the  articles  chaiged  that  one  of  the 

(9)  Milly.  MilU  IS  Yes.  400.  (r)  Hind.  377. 

(t)  Betmea't  Old.  187.  (0  RimwU  v.  AtkiiMoii,  3  Dick.  633. 

(«)  Hind.  877;  WiUiMn  ▼.  Diduon,  3  Y.  dt  B.  307. 

Iz)  Ibid.  (y)  Whits  ▼.  Funell,  13  Yet.  137. 

(«)  Pigyott  ▼.  Croxhall,  1  8.  A  8.  407.        (s)  Wood  v..  Hanmofton,  3  Yea.  145. 
{h)  Cdli«liMi  ▼.  Roebfort,  3  Atk.  043.  (c)  Wbilo  v.  FoHell,  1  Y.  &  B.  151. 

(<c)  ParecH  ▼.  M*NaiMra»  3  Yea.  334;  Wood  v.  HaouMiton,  3  Yea.  145;  Pinsit  v 
teitel,  1  8.  4k  8.  437. 


(lO  WjiMrw.  (e)  Seaee. ;  oMI  3  Yes.  334. 

(/)5lhi(rAiiiWl,1743; 
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r  *fi08  1  witnetM  who  had  been  examined  *for  a  defendanty  lo  niae  on  d 
L  -J  eevenleen  interrogatories,  by  the  description  of  Mary  White,  widow, 

was  the  wife  of  the  defendant,  and  known  to  be  such  at  the  time  of  theezamlBa- 
tion,  suggesting  that  if  she  was  not  his  wife,  she  liyed  with  him,  and  an  im- 
proper intimacy  subsisted  between  them,  and  the  order  was  that  the  plaiatiff 
should  be  at  liberty  to  examine  to  that  fact,  and  ako  to  the  compet^iee  wai 
credit  of  the  witness. 

It  seems,  also,  that  witnesses  may  be  examined  to  discredit  other  witoessBii 
by  proving  that  previously  to  their  examination,  they  had  made  deebiaiiav 
contrary  to  their  depositi<ms.  (jg) 

But,  although  the  order  permits  the  examination  of  witnesses  to  paitfeahi 
facts  as  well  as  to  general  credit  for  the  purpose  of  contradicting  a  witness  pn- 
viously  examined,  such  facH  must  be  strictly  confined  to  those  not  in  isam  m 
the  cause;  (A)  and  you  can  only,  in  examining  as  to  the  credit  of  the  witpssi, 
put  general  questions,  as  *  whether  you  would  believe  the  witness  npoa  Im 
oath.'  (f)  It  is  not  competent,  even  at  law,  to  ask  the  ground  of  that  opcokai, 
but  only  the  general  question  is  permitted.  (Ar)  The  regular  mode  of  exaanfr- 
ing  into  general  character,  is  to  inquire  of  the  witnesses  whether  they  hanre  As 
means  of  knowing  the  former  witnesses  general  character,  and  whether  tfm 
such  knowledge  they  would  believe  him  upon  his  oath.  (/) 

It  is  to  be  noticed,  that  although  articles  may  be  exhibited  as  to  the  crediif  cf 
witnesses  aAer  publication,  they  are  never  allowed  as  to  their  compeUnoh 
because  it  is  said  this  mi^ht  have  been  examined  to  and  inquired  into  apon  it 
examination,  (m)  and  it  is  for  this  purpose  that  a  notice  of  the  witness's  mme 
and  place  of  abode  is  left  with  the  clerk  in  Court  of  the  opposite  psrty  befM 
examination,  (n)  and  that,  under  the  old  practice,  the  witness  himself  was  pi^ 
dueed.  (a) 

r  *500  1  *^^  ^^  formerly  the  rule  at  law,  that  an  objection  to  the  eooaps- 
L  J  tency  of  a  witness  ought  to  be  made  on  the  voir  dire^  and  that,  i 

made  after  the  examination  in  chief,  it  would  not  have  the  effect  of 
the  witness ;  but  the  strictness  of  the  rule  on  this  subject  has  been  reiazBd; 
now,  if  it  is  discovered  during  any  part  of  the  witness's  examination,  or 
after  bis  cross-examination,  that  the  witness  is  interested,  the  objection  may  ks 
taken  and  his  evidence  may  be  struck  out.  (p) 

According  to  the  statement  of  the  practice  of  the  Court  of  Chanoeiy,  ii 
Hinde,  (^q)  Uie  same  rule  appears  to  have  prevailed  in  equity  as  at  law;  iiii 
theie  said  that  *a  witness  may  be  examined  as  to  his  interest  in  the  evest  rf 
ihe  suit  upon  a  voir  dire^  at  the  time  of  his  examination  in  chiefs  be  it  at  Ai 
JSxaminer's  office  or  by  commission,  and  that  seems  the  proper  stage 
such  inquiry  should  be  made.'  It  no  where  appears,  however,  what  the 
of  examination  upon  the  voir  dire  in  Chancery  is,  either  before  the 
or  commissioners;  but,  it  seems,  from  the  statement  of  Lord  Elldon,  in 
han  V.  WorraUn  (r)  that  all  the  ancient  forms  of  interroffatories  included  a  . 
tion  whether  the  witness  was  or  was  not  interested  in  Uie  event  of  the  suit^ 
it  is  probable  that  this  form  of  interrogatory  was  adofited  for  the  parpose  sf 
enabling  the  examiner  or  commissioners  to  examine  a  witness  aa  to  nis  < 
tence  upon  the  voir  dire^  and  that  its  discontinuance  has  been  owing  to  a 


(jf)  Piggott  ▼.  Cioahdl,  1  8.  4c  8.  467.       (4)  Anon.  8  V.  &  B.  94. 


\ 


(T)  Ibid.  (k)  CailM  v.  Biook,  10  Vet.  4t,  SO. 

(/)  Phil.  6l  Aaot.  936.  («)  GalltgiMi  v.  RocUbrt*  S  Alk.  6tt. 

(n)  AnU^  p.  481.  (o/  Hiad.  878. 

p)  PhiL  8fc  Amot.  148,  884.  {q)  Hind.  p.  875. 

r)  2  SwuMt  896. 
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lehzatioD  having  taken  place  in  equity,  of  the  rale  which  reqnirad  an  ezami- 
nation  to  the  interest  of  a  witness  to  be  before  the  examination  in  chief  ooro- 
mencedi  to  that  which  has  been  stated,  above,  to  have  taken  place  at  law.  {$) 
It  certainly  is  not  the  present  practice  to  commence  each  set  of  interrogatories 
with  questions  as  to  the  witnesses'  interest  in  the  cause,  unless  it  is  suspected 
that  interested  witnesses  are  likely  to  be  examined,  in  which  case  it  is  usual  for 
the  other  party  to  exhibit  an  interrogatory  for  the  purpose  of  examining  such 
witnesses  as  to  their  ^interest  It  is  to  be  observed,  however,  that  p  ^^^  -^ 
18  it  iB  not  now,  as  formeriy«  considered  necessary  to  examine  wit-  ^  -^ 

nesses  as  to  their  interest,  before  their  examination,  as  to  any  other  matter  is 
commenced,  so  it  is  now  considered  unimportant  in  what  part  of  his  examina- 
tion such  interrogatories  are  put  to  the  witness,  nor  in  what  order  they  stand ;  (t) 
therefore,  where  the  examination  is  in  Court,  interrogatories  of  this  nature,  for 
the  porpose  of  examining  an  adversary's  witness  as  to  his  interest,  may  be  ex- 
hibited at  any  time  before  publication;  where,  however,  the  examination  is 
under  a  commission,  such  interrogatories  must,  as  we  have  seen,  (u)  (unless  a 
ipecial  order  has  been  obtained  for  the  purpose  of  authorizing  them,)  be  exhib- 
ited before  the  commissioners  are  sworn. 

A  special  order  may,  however,  be  obtained  upon  application,  and  the  Court, 
gpon  being  satisfied,  by  affidavit,  that  the  circumstance  of  the  witness  being 
mterested  was  not  known  to  the  party  applying,  till  after  the  examination  of  the 
witnesses  under  the  commission  had  terminate,  and  the  commission  had  been 
reUiroed,  has  given  him  leave  not  only  to  exhibit  interrogatories,  for  the  pur- 
pose of  examining  such  witnesses  as  to  their  interest,  but  has  permitted  a  new 
commission,  directed  to  the  original  commissioners,  to  issue,  for  the  purpose  of 
taking  their  depositions  to*  such  interrogatories,  (x)  The  Court,  however,  wiQ 
not,  at  the  same  time,  direct  interrogatories  to  be  exhibited  to  prove  the  subse-^ 
qoent  execution  of  releases  to  such  witnesses,  or  upon  the  allegation  of  such 
releases  having  been  executed  to  re-examine  the  same  witnesses  on  the  former 
mierrogatori^s.  (y) 

It  is  to  be  remarked,  that  although,  strictly  speaking,  articles  cannot  be 
exhibited  as  to  the  incompetency  of  a  witness  after  publication  has  passed  in 
the  cause,  they  may  be  exhibited  for  the  purpose  of  impeaching  the  credit  of 
the  witness  by  shewing  that  his  denial  of  interest  is  untrue,  and,  by  this  means, 
the  competency  of  the  witness  may  be  distinctly  brought  into  question  by  the 
exhibition  of  articles.  This  was  ^precisely  the  effect  of  the  articles  ^  ^^.  ^ 
in  JkiArono  v.  /Vancto,  (z)  before  refigrred  to,  where  it  was  chaiged  L  J 

that  one  of  the  witnesses,  who  had  been  examined,  on  the  part  of  a  defendant^ 
|s  Mary  WhUtj  widow,  was  the  wife  of  the  defendant.  Whether  the  effect 
of  this  evidence  would  be  to  prevent  the  evidence  of  the  original  witness  from 
being  read,  or  only  to  impeach  his  credit,  does  not  appear  from  any  reported 
ease;  but,  according  to  the  present  practice  of  Courts  of  law,  the  party  against 
whom  a  witness  is  called  may  examine  him  respecting  his  interest  on  the  voir 
Hft^  or  may  call  another  witness  and  produce  other  evidence  in  support  of  the 
objection ;  when,  if  the  fact  of  interest  is  satisfactorily  proved  by  other  evidence, 
the  witness  will  be  rejected  though  he  may  have  ventured  to  deny  it  on  the  voir 
dire,  {a) 


(0  Supra,  (0  Perigml  v.  Nichobon,  Wightw.  64. 

(ti)  Anie^  p.  478. 

(«)  yam^  ▼.  Woml],  2  Mad.  838 ;  8  Swmnat  896. 
(y)  Ibid.  («)  Ante,  p.  697. 

(«)  Phil.  So  Amoa.  149.    It  ia  to  be  obserred  thatf  in  Lord  Hardwicke*a  time,  the  role 
tppetn  to  have  been  that  the  atatement  of  a  witneaa  who  had  been  exafoined,  aa  to  the  &ct,.on 


or  nrrmie  down  tbb  gavib  worn 

Interrogatoriet  adapted  to  the  inquiry  intended,  mnst  be  drawn  and  filed  k 
the  same  manner  aa  upon  examinations  in  chief,  and  the  witneaeee  ezamiaad 
thereon,  either  by  commiasion  or  at  the  Examiner's  office.  The  other  nai^ 
may  croes-examine  those  witnesses,  as  to  their  meana  of  knowledge  and  dn 
groands  of  their  opinion,  or  may  attack  their  general  character,  aind,  by  Mk 
evidence,  support  the  character  of  his  own  wiuiess.  {b) 

The  rules  as  to  passing  publication,  dec,  are  the  same,  muUtHi  tnutandu^  m 
those  to  be  observed  in  ordinary  cases. 

Where  an  objection  is  established  to  the  competency  of  a  witness,  hb  depa- 
aition  cannot  be  read  ;  but,  where  the  objection  is  only  to  his  credit,  it  most  k 
read  and  left  to  the  eoosideralion  of  the  Court  on  the  whole  evidenoe  of  lbs 


[    •602    ]  •CHAFraJR  XXL 

« 

OP  SBTTIIIO  DOWN  THE  CAUSE  FOR  HXABniO. 

Publication  having  been  passed,  and  the  depositions  read,  the  next  atcp  is 
to  set  the  cause  down  for  hearing. 

Formerly,  this  might  be  done  before  either  the  Lord  Chancellor  or  the  Mas- 
ter of  the  Rolls,  according  to  the  discretion  of  the  solicitor,  regulated  by  ifce 
nature  and  importance  of  the  suit,  and  the  arrear  of  cases  depending  before  esch 
of  them  respectively ;  but,  in  consequence  of  a  recent  regulation,  (<n  th»  disew 
tion  must  now  be  exercised  before  or  at  the  time  of  filing  the  original  bill,  except 
in  those  cases  where  the  bill  was  filed  before  the  20th  of  May,  1837,  and  aa 
order  disposing  of  any  plea  or  demurrer,  or  any  special  order  or  orders  spon 
merits,  shewn  by  answer  or  by  affidavit,  has  been  made  in  the  cause. 

By  the  orders  above  referred  to,  it  is  directed,  that  from  and  ailer  the  30th  af 
May,  1837,  any  information  or  bill  of  complaint  shall,  at  the  opcioa  of  dn 
party  by  or  on  whose  behalf  it  has  been  filed,  be  distinctly  marked,  at  or  mm 
the  top  or  upper^'part  thereof,  either  with  the  words  ^iMtd  ChmctUor^  m 
with  the  words  ^MasUr  of  the  RoUs**  These  words  are  so  to  be  marted  fm 
the  purpose  of  indicating  the  judge  before  whom  the  cause  is  to  be  heard,  aad 
the  Six  Clerka  and  cleiks  in  Court  are  not  to  file  any  original  infonnalion  or  bl 
of  complaint  which  shall  not  be  marked  in  the  manner  above  mentioned,  \Jb\  bat 
in  every  cause  in  which  the  original  information  or  bill  shaU  be  marked  with  lk 
words  *  Lord  Chancellor^'*  (or  with  the  words  « Maeter  of  the  RoUm^^  the  Sx 
r  *60S  1  ^^^'^  ^  *whom  it  belongs  to  give  a  certificate  that  the  csnae  it 
L  -J  ready  for  hearing,  shall  upon  being  applied  to  for  such  oeitificaie 

see  that  the  same  certificate  is  marked  or  cause  3ie  same  to  be  marked  with  tk 
words  *  Lord  Chancellory''^  or  with  the  words  « Master  of  the  RoUs^*  in  ooa- 
formity  with  the  like  woras  marked  in  the  original  information  or  bilU  (c)  aad 
it  is  provided,  that  every  cauae,  in  which  the  certificate  of  the  cause  bein^  readf 
for  hearing  shall  be  marked  with  the  words  ^Lord  ChaneeUoff^  most  be  set  dowa 


die  voir  dire,  and  denied  that  he  was  intererted,  ooold  not  be  eontradictad.     Ibid., 
and  vide  Lord  Lovaf  •  case,  9  St.  Tr.  647,  fb.  ed.;  10  How.  St  Tr.  696. 

(6)  Ibid. ;  etiam  Hind.  377.  (e)  Dtzpn  v.  Paiker,  S  Tea.  %19, 

[a)  Ord.  1887.  (6)  Ibid.  Old.  1. 

[e)  Old.  1887,  If.     Ord.  III.  pointa  oat  the  manner  in  which  the  Court  befim 
commeooed  before  the  80cb  of  May,  1887,  are  to  |^  beard,  is  to  be 


f: 
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lo  be  heard  before  the  Lord  Chancellor,  and  shall  not,  withoai  the  special  order 
rf*  the  Lord  Chancellor,  be  set  down  to  be  heard  before  the  Master  of  the  Rolls ;  {d\ 
wad  every  cause  in  which  the  certificate,  the  same  being  ready  for  hearing,  shall 
tie  merked  with  the  words  ^Master  oftkt  BoUs^*  shall  be  set  down  to  be  he^ 
before  the  Mast^  of  the  Rolls,  and  shall  not,  otherwise  than  for  the  purpose  of 
rehearing,  be  set  down  to  be  heard  before  the  Lord  Chancellor,  (e) 

A  cause  is  usually  set  down  for  hearing  by  the  plaintiff,  and  the  proper  time 
for  aelting  it  down  is,  the  term  foUatoing  that  in  which  ptibHcatian  is  paesedl 
But  no  cause  ean  be  set  down  to  be  heard,  unless  by  consent,  in  the  same  term 
■•  thai  wherein  publication  is  passed,  (/)  except  upon  application  to  the  Court, 
k  ahall  appear,  by  affidavit,  that  it  will  be  to  the  particular  prejudice  of  any 
party  to  wait  for  publication  |  (g)  or,  where  publication  has  been  delayed, 
•*  without  prejudice  to  the  plaintiff's  right  to  set  the  cause  down/^A)  It  has, 
however,  been  held,  that  a  cause  may  be  entered  for  hearing,  under  r-  ^^^ .  -| 
the  82nd  order  of  1881,  (t)  in  the  vacation  ensuing  the  *term  in  L  -' 

which  publication  has  been  passed :  although  the  iKwk  of  causes  in  tihe  Regis- 
tiBt^s  office,  in  which  it  is  entered,  is  entitl^  the  cause-book  of  that  term. 

If  a  plaintiff,  after  serving  an  order  for  a  commission  to  examine  witnesses  in 
the  country,  under  the  17th  order  of  1881  ^  (Ar)  or,  under  an  undertaking  to 
speed  the  cause  entered  into  by  him,  on  a  motion  to  dismiss  his  bill  for  want 
of  prosecution,  pursuant  to  the  16th  order  of  1881,  (I)  omits  to  set  the  canse 
down  for  hearing,  and  to  serve  a  subpcena  to  hear  juagment,  in  the  term  follow- 
ing that  fixed  by  the  17th  order,  for  the  return  of  the  commission,  his  bill  may, 
npon  application  by  the  defendant,  upon  notice  of  motion,  be  dismissed  out  of 
Court  with  costs,  unless  the  Court  shall  make  special  order  to  the  contrary  ;(m) 
and  it  has  been  held,  that,  even  though  the  plaintiff  does  not  sue  out  a  com- 
mission under  the  order  which  he  has  served,  he  must,  nevertheless,  in  order 
to  prevent  a  dismissal,  set  down  the  cause  for  hearing,  within  the  time  limited 
by  the  17th  order :  the  circumstance  of  his  havine  sued  out  and  served  the 
otder  for  the  commission,  being  considered  sufficient  to  bring  the  case  within 
the  operation  of  the  order,  (n) 

It  is  to  be  observed  that,  by  the  17th  order  of  1831,  it  is  provided  that  when 
a  commission  issues,  pursuant  to  that  or  the  last  foregoing  order,  (the  16th,) 
the  parties  are  at  liberty  to  execute  the  same  in  term  time,  and  publication  is  to 
stand  eidaiged  until  the  commission  be  returnable ;  (o)  but  the  plaintiff'  i$  at 
Uterty  to  $et  the  cause  down  in  the  meantime  without  the  necessity  oj  insert- 
ingsuch  directions  in  the  order  for  the  commission. 

W here  the  plaintiff  does  not  set  down  his  cause  in  the  term  following  that  in 
'which  publication  has  passed,  it  may,  in  cases  which  do  not  come  within  the 
17th  onler,  ^and  even  in  cases  which  do,  if  the  defendant  prefers  such  a  course 
to  the  one  or  moving  to  dismiss  the  bill,)  be  set  down  at  the  request  r-  ^^^  -> 
cfthe  *drfendant,  who,  however,  is  bound  to  wait  for  that  purpose  ^  ^ 

till  the  next  following  term,  (p)  unless  in  injunction  cases,  in  which  a  defendant 


(d)  Ord.  1837,  VI.  (e)  Ibid.  Old.  X. 

(/}  Beames't  Ord.  319. 

(g)  Ibid.  833.     Vide  diam  Lord  ▼.  GeDslin,  5  Mad.  83 ;  For.  Rom.  152. 

(1)  AnU,  p.  M9. 

(i)  Under  the  old  practice  a  cauie  might  be  regularly  eet  down  withoot  conient  in  the 
^aeatiQa  alter  tiie  term  in  which  poblieation  peaaee.  Partridge  ▼.  Oaan,  1  8.  dt  8.  466.  8e 
tbat  the  rrcital  in  the  82iid  order,  that,  according  to  the  (then)  preaent  practice,  caueea 
could  oolj  be  entered  for  hearing  daring  the  time  of  term,  is  incorrect  Turner  ▼.  Hitchon, 
SM.  dtC.  710. 

Qt)  Ante,  p.  879.  (/)  Ante^  p.  876. 

(m)  ilfile,  p.  881.  In)  Vide  ante,  p.  564. 

(•)  Ante,  p.  567.  Ip)  1  Hair.  (Ed.  NewL)  808. 
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is  at  liberty  to  apply  to  aet  the  cause  down  for  hearing  in  the  fens  aAor 
cation,  {q) 

It  is  to  be  observed  that,  as  a  plaintiff  is  entitled,  after  the  role  to  pass 
cation  has  expired,  to  set  down  his  cause  to  be  heard  in  the  subeequeat 
any  order  made  at  the  instance  of  a  defendant  to  enlarge  poblicalioai  will  odf 
be  made  with  this  restrictive  clause : — So  as  not  to  prevent  the  piainiijff^ff 
Betting  doton  his  cause  in  the  meantime. {r) 

'  The  Six  Clerks  claim  a  privilege  of  setting  down  a  certain  number  of 
to  be  heard  before  the  Lord  Chancellor  or  Master  ai  the  BoUs,  in 
They  usually  give  notice  to  their  sworn  clerks  when  thev  iotend  to 
causes  for  the  ensuing  term,  which  in  Hilary,  Trinity,  and  Micbaeliiiw  Ti 
is  usually  the  day  following  the  third  seal  of  the  sittings  after  the 
term ;  and,  in  Easter  vacation,  the  day  before  the  fiisl  seal  preceding  Tnaitf 
Term.(«^  The  solicitor,  being  prepared  and  willing  to  have  hia  cause  set  dB«a 
for  hearing,  acquaints  his  clerk  in  Court  therewith,  who  apices  to  the  8b 
Clerk  of  his  divisioo,  and  leaves  with  him  a  short  note  in  writing  containii^  Ike 
title  of  the  cause,  and  the  object  of  the  suit,  also  that  a  rule  to  pass  pnhiiriiliM 
has  been  regularly  entered  and  expired,  (/)  and,  upon  this  being  produced  to  the 
Sir  Clerk,  he  will  set  the  cause  down  to  be  heard  either  before  the  Lord  Chan- 
cellor or  Master  of  the  Rolls  according  to  the  directions  of  the  orders  of  the  Tlk 
of  May,  1837.  («) 

The  Six  Clerks,  however,  are  limited  as  to  the  number  of  causes  they  kne 
the  privilege  of  setting  down,  and,  if  their  number  be  complete,  the  cause  mart 
be  set  down  by  the  Registrar;  but,  previous  thereto,  a  certificate  most  bs 
obtained  by  the  clerk  in  Court,  from  the  Six  Clerk,  that  the  pleadings  are 
larly  filed,  and  that  publication  hath  regularly  passed  in  the  cause, 
r  *60fi  1  ^^  ^^  books,  to  which  *rau8t  be  added  the  words  ^Ijord 
I-  ^  cellor*  or  ^Master  of  the  RoUs^^  as  the  case  may  be,  to  iodicete  ths 

Court  in  which  the  cause  is  to  be  heard,  according  to  the  provisioiis  of  the 
before  mentioned  order,  (^r) 

Where  the  plaintifi  is  inclined  to  have  his  cause  heard  upon  bill  and 
the  method  of  proceeding  is  the  same  mutatis  mutandis,(y) 

In  setting  down  causes,  care  should  be  taken  that  no  irregularity  be  ii 
for  it  seems  that,  even  after  a  decree,  the  Court  will  upon  application  refer  it 
the  Master  to  inquire  whether  the  cause  was  set  down  regularly  i>r  not.  (2) 


[    •607     ]  *CHAPTER  XXIL 

OP  THE  S1JBP<ENA  TO  HSAR  JUDOHBNT. 

The  cause  being  set  down  before  the  Lord  Chancellor  or  Master  of  the  Rolls, 
the  next  step  is  to  nve  notice  to  the  adverse  party  of  the  day  appointed  for  the 
hearing,     'rhis  is  done  by  means  of  a  writ  called  a  subpoena  to  near  Judgment 

The  ^subpcena  to  hear  judgment*  is  generally  served  by  the  plamtij^  npoe 
setting  down  the  cause  for  hearing,  but  it  sometimes  happens  that  a  plaioiiC 
although  he  sets  down  the  cause,  does  not,  upon  further  consideiatioB,  think  fit 

(g)  Ilrid.  (r)  Hind.  408. 

(•)  Hind.  406.  (0  Ibid. 

(tf)  Ante^  p.  602.  («)  Ord.  1837;  anttf  p.  603. 

(y)  Hind.  406.  (c)  Hiod.  406 ;  Pitgs  v.  Psff^  Mss.  46. 
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lo  serve  the  defendant  with  a  sabpoena  to  hear  judgment ;  in  such  case  the 
defendant,  if  he  will  have  the  Jbill  against  him  dismissed  with  costs,  must,  him- 
self set  the  cause  down  to  be  heard  ad  reqtnnlionem  defendentis^  though  the 
effect  of  such  a  proceeding  may  be  that  a  decree  is  made  against  himself,  (a) 

It  is  sometimes  the  practice,  amongst  solicitors,  instead  of  serving  subpoenas 
to  hear  judgment,  to  take  each  others  undertaking  to  appear  at  the  hearing. 
This,  however,  is  an  unsafe  practice ;  and  in  cases  where  it  is  important  to  the 
parly  that  the  seit  should  be  disposed  of,  ought  not  to  be  resorted  to ;  because, 
if  the  party  giving  the  undertaking  feils  to  appear  at  the  hearing,  the  party  set- 
ting down  the  cause  can  do  nothing,  and  the  cause  must  be  struck  out  of  the 
paper:  whereas,  if,  aAer  subpona  to  hear  judgment  duly  served,  default  is  made 
by  the  party  served,  the  other  party,  if  plaintiff,  will,  upon  producing  to  the 
Court  an  affidavit  of  the  service  of  the  subpoena,  be  permitted  to  take  a  dectee 
mti  against  the  defendant  making  default  And  so  where  a  cause  has  been  set 
down  at  the  request  of  a  defendant,  if  the  plaintiff,  having  been  served  with  a 
sobpoDna  to  hear  judgment,  omits  to  appear  when  the  cause  is  called  on,  the 
defendant  will  be  in  a  situation  to  *have  the  bill  dismissed  with  p  ^^^^  -i 
eosis,  upon  producing  an  affidavit  df  service  of  the  subpoena,  (b)      ^  -' 

The  method  of  suing  out  and  issuing  this  writ,  is  the  same  as  that  already 
pointed  out  as  the  method  of  suing  out  and  issuing  the  ordinary  subpoena  ad 
rt9pondendum;  (c)  but,  previously  to  suing  it  out,  the  clerk  in  Court  must  pro- 
eure  from  the  Registrar,  a  note,  in  writing,  of  the  cause  having  been  set  down.((/) 
This  note,  is  called  a  ^mbpcma  note^*  and  is  filed  in  the  Subpoena  office;  by 
an  order  of  the  Court,  (e)  ^the  Registrar  or  any  of  his  clerks  are  not  to  make 
any  such  note  before  they  have  a  certificate,  under  the  hand  of  such  of  the  Six 
Cktka  as  is  attorney  in  the  cause,  that  the  cause  is  ready  for  hearing,  who  is 
also,  in  such  note,  to  set  down  who  is  the  attorney  for  the  other  side  and  when 
the  eause  began,  to  the  intent  that  the  Registrar  may  set  down  both  the  attor- 
neys* names  to  every  cause  set  down  by  him  in  the  book  of  hearings,  that, 
where  cause  shall  be,  his  Lordship  and  the  Court  may  know  whom  to  call 
upon  any  occasion  that  may  arise.'  (/)  The  form  of  a  subpoena  to  hear  judg- 
ment is  pointed  out  in  the  orders  of  1833,  and  is  as  follows,  viz  :— 
VicTOUA,  Ac  To Chreeting. 

We  command  you,  (and  every  of  you,)  that  you  appear  before  our  Lord  High 
Chancellor,  (or,  ^*  before  his  honour  the  Master  of  the  Rolls,  or  before  his  honour 

the  Vice  Chancellor,"  {g)  as  the  cause  may  be  set  down,)  on  the day 

of  '  next,  or  whenever  thereafter  a  certain  cause  now  depending  in  our 

High  Court  of  Chancery,  wherein (and  others  or  another,)  are  plain- 

tifS  and  — -— ^  (and  others  or  another,)  are  defendants,  shall  come  on  for 
hearing;  then  and  there  to  receive  and  abide  by  such  judgment  and  decree,  as 
shall  *then  or  thereafter  be  made  or  pronounced,  upon  pain  of  p  ^^^q  -i 
jodpnent  being  pronounced  against  you  by  default.  ^  ^ 

Witness,  Ac  Devon. 

-         .      -      —  _      .  -         ■  I     11  ■  .  -  ■ —      —     ■  -         -  ■  -  »^^.^i^— 

(o)  Por.  Rom.  157. 

\b)  Ellis  ▼.  King,  5  Mad.  21.  It  wemfl,  however,  that  in  such  cases,  <m  an  application 
for  that  purpose,  liie  solicitor  fm*  the  party  making  default  will  be  made  to  pay  the  costs 
oocBooiied  by  his  de&ult,  (not  the  costs  of  the  day,)  ib.  Vidt  eiiam  Cock  v.  Broomhead^ 
16  Yes.  134. 

(e)  Ante,  voL  1,  5B0.  (d)  Hind.  408. 

(e)  Beames's  Ord.  46. 

(/)  Vide  etiam,  ib.  47,  60,  104,  109,  221.  The  Utter  part  of  this  order  is  not  now 
•eted  upon. 

(jg)  Note.  This  is  inconect,  because  the  only  causes  heard  by  the  Vice  Chancellor  tie 
those  set  down  before  the  Lord  Chancellor,  who  deputes  the  Vice  Chanoellar  to  hear  them 
for  him.     TM  68  Geo.  8,  c  24. 
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This  writ  is  always  made  returaablokMree  days  before  the  day  on  wUdi  the 
cause  is  set  down  to  be  heard,  which  will  appear  by  the  Registrar's  iiole» 
the  return  day  happens  to  be  on  a  Sunday,  in  which  case  a  day 
allowed,  {h) 

Formerly  a  subpcena  to  hear  judp[nient  could  only  be  made  retomable  io 
time,  but,  by  the  S2d  of  Ijord  Lyndhurst's  Orders,  (i)  they  may  uow  be  made 
returnable  as  well  out  of  term  as  in  term.  We  have  seen  before,  thai  when  a 
plaintiff  requiring  a  commission  to  examine  witnesses,  sues  out  and  obtains  an 
order  for  «uch  commission  within  the  time  limited  for  that  purpose,  eitber  by 
the  17th  order,  {k)  or  by  the  undertaking  entered  into  by  him,  apon  motioa  is 
dismiss  his  bill  under  the  16th  order*  (/)  the  commission  must  be  remmalile  en 
the  first  return  of  the  second  term  next  following^ ^wai  the  return  of  the  sab- 
pmna  to  hear  judgment  must  be  in  the  succeeding  term,  (m) . 

Upon  the  back  of  the  writ,  the  name  or  firm  and  the  place  of  business  sr 
residence  of  the  solicitor  or  solicitors  issuing  the  subpmna,  must  be  indoiaed; 
and  where  such  solicitors  shall  be  agents  only,  Uiere  must  be  further  indomd 
thereon,  the  name  or  firm  and  place  of  business  or  resid^ice  of  the  principal 
solicitor  or  solicitors,  (n)  And  it  is  to  be  observed  that  an  affidavit  of  serries 
of  such  a  subpcena  must  state  the  indorsement,  (o) 

By  the  5th  order  of  1833,  it  is  provided  that  this  subpoena  as  well  as  all 
others,  except  a  subpoena  duces  teeum^  shall  contain  three  names  where  neces- 
sary or  required.  ( p)  In  reckoning  which  the  names  of  husband  and  wife  an 
oounted  as  one.  (q) 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  subpoenas  to  hear 
r  *610  1 J"^'"®"^  should  be  served  personally  or  le(\  at  the  *hoQse  of  the 
L  J  party  with  one  of  the  family  a  certain  time  before  the  day  fixed  Ar 

the  hearing,  it  being  an  ancient  rule  of  the  Court,  that  no  decree  bindeth  soy 
person  who  was  not  served  with  process  ad  audiendum  jtuOdum^  or  did  sol 
appear  in  person  in  Court,  {qq)  Personal  service  has  now,  however,  been  dis- 
pensed with,  by  the  20th  of  Lord  Lyndhurst^s  Orders,  (r)  which  directs  tfast 
service  on  the  clerk  in  Court  of  any  subpoena  to  hear  ju(^ment  shsll  be  deemed 
good  service.  Under  the  old  practice,  where  neither  the  party  nor  his  derk  in 
yourt  could  be  found,  the  Court  has  allowed  the  subpoena  to  hear  jud|f(BMiit  to 
be  served  upon  the  person  who  acts  as  the  party's  solicitor,  at  the  same  time 
directing  that  a  copy  of  the  order  should  be  left  with  some  person  in  the  hoase 
which  was  the  defendant's  last  abode,  (s) 

Service  of  this  writ  is  to  be  effected  in  the  same  manner  as  that  in  which 
service  of  all  other  writs  of  subpoena  is  effected  under  the  4th  order  of  1833|  (f) 
the  time  of  service  is  regulated  by  the  residence  of  the  party  upon  whom  it  is 
to  be  served.  If  he  lives  in  London,  or  within  twenty  miles,  it  sboold  le 
served  ten  days^  exclusive  of  the  day  of  service,  before  the  day  appointed  for 
the  attendance.  If  the  party  resides  above  twenty  miles  from  I^ondon,  the  ser- 
vice must  be  fourteen  daj/s^  exclusive  of  the  day  of  service,  exeepi  it  be  in 
the  short  vacation,  t.  e.  in  the  vacation  between  Easter  and  Triniqr  tenai^ 
when  it  need  be  served  only  ten  days  before  the  time  appointed,  (u)  By  the 
82d  order,  before  referred  to,  the  subpoena  ad  audiendum  judicium  may  be 
served  on  any  day,  as  well  out  of  term  as  in  term,  (a?) 


(h)  Hind.  409.  (i)  Ord.  1831. 

(k)  IbUl.  (/)  Ibid. 

m)  AntCt  p.  491.  (n)  Ord.  1883,  III. 

;«)  PoweU  V.  Mwtin,  1  Jmv  dc  W.  892 ;  Rigfr  ▼.  Wall,  8  M.  dt  C.  606. 

p)  Anitf  ▼.  1,  p  669.  (f )  Itiid. 

qq)  BeaniM's  Ord.  7.  (r)  Ord.  1888. 

(•)  Anon.  8  ¥«.  88.  \t)  Ante,  vol.  1,  p.  668. 

(tf)  Hind.  410.     Prac.  Reg  410.  (jp)  Anie,  p.  009. 
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Where,  however,  the  plaintiff  reqatring  a  commkaion  to  examine  witneaaea, 
haa  aerred  an  order  for  aacb  oommiaaion  within  the  time  limited  for  that  piir« 
poae  by  the  17th  order,  (,v)  or  by  the  undertaking  entered  into  by  him  upon  a 
motion  to  diamiaa  hia  bill,  purauant  to  the  16th  order,  (2)  he  muat  aerre  hia 
aubpmna  to  hear  judgment  in  aufficient  time  to  allow  of  ita  being  returnable  in 
the  third  term  next  aocceeding  the  aervice  *of  the  order  for  me  p  «g.  •  -1 
commiaaion ;  and  it  ia  to  be  remarked,  that  when  a  plaintiff  haa  ^  -' 

onee  brought  hia  caae  within  the  operation  of  the  17th  order,  by  aerring  an 
order  for  a  commiaaion  to  examine  witneaaea,  hia  eubaequent  abandonment  of 
the  commiaaion  will  not  relieve  him  from  the  neceaaity  of  complying  with  the 
other  reqoiaitea  of  that  order,  (a) 

It  ia  to  be  recollected,  that  no  aubpoena  (except  for  coata)  can  be  aerved  aAer 
the  laat  day  of  the  term  or  vacation  in  which  it  waa  aued  out,  and  that  if  any 
confection  shall  be  required  of  any  error  in  the  name  of  the  partiea,  such  error 
moat  be  corrected,  and  the  writ  reaealed,  in  the  manner  before  pointed  out,  in 
the  interval  which  occura  between  the  suing  out  and  aervice  of  the  writ  (6)  If, 
however,  an  irregularity  occurs,  either  in  the  writ  or  in  the  aervice  of  it,  the 
appearance  of  the  party  in  pyrsuauce  of  it  will  waive  it^  and  where  a  defendant, 
aAer  aervice  of  a  subposna  to  hear  judgment,  in  which  the  plaintifTa  name  waa 
mia-apelt,  appeared  upon  a  motion  to  advance  the  cause,  and  opposed  it,  but  did 
not  appear  at  the  hearing,  whereupon  a  decree  waa  made  by  default,  Jjord  Eldon 
held  that  the  defendant  had  waived  the  objection  by  appearing  upon  the  motion, 
and  not  then  objecting,  (c) 

It  may  be  observed  here,  that  where  a  cause  has  been  set  down  by  a  defend- 
ant,  he  ia  not  obliged  to  serve  any  other  party  with  a  subpcena  to  hear  judgment 
than  the  plaintiff,  and  that,  if  there  are  other  defendants,  it  is  the  duty  of  the 
plaintiff,  and  not  of  the  defendant  setting  down  the  cause,  to  serve  them,  (d) 

When  a  cauae  haa  been  once  .set  down,  and  a  subpoena  to  hear  judgment 
served,  a  revivor  of  the  suit.  al\er  abatement  by  the  death  of  the  plainti^  will 
not  render  the  service  of  a  new  subpoena,  to  hear  judgment,  necessary,  (e)  In 
Byne  v.  Potter^  {/)  however,  where  the  abatement  waa  occasioned  by  the  death 
of  a  sole  defendant,  the  Registrar  considered  that  aervice  of  a  new  subpoena,  to 
hear  judgment  upon  the  executor,  waa  necessary,  though  the  Lord  Chancellor 
doubted  it,  and  ^appeared  to  think  that  the  service  of  Hie  order  to  p  ^Atn  1 
revive  was  aufficient  notice  to  the  defendant     But  it  seems  that,  ^  -^ 

where  a  cause  ia  ordered  to  stand  over  for  want  of  parties,  with  liberty  to 
amend ;  the  mere  service  of  th^  order  to  that  effect,  will  not  prevent  the  neces- 
sity of  serving  a  new  aubpoena,  to  hear  judgment  {g) 

In  general,  whenever  a  plaintiff  undertakes  to  set  down  his  cause  for  hearing, 
it  18  held,  that  hia  undertaking  extenda  to  serving  a  subpoena  to  hear  judgment ;( A) 
where,  however,  a  plaintiff,  who  had  replied  to  the  anawer,  was  permitted  to 
withdraw  hia  replication,  upon  hia  undertaking  to  aet  the  cauae  down  for  hear- 
iitf  upon  bill  and  answer,  it  waa  decided,  that  the  service  of  the  order  waa  equi- 
vuent  to  aerving  a  aubpoena  to  hear  judgment,  and  upon  the  plaintiff^a  not 
appearing  when  the  cauae  waa  called  on,  the  bill  waa  dismissed  with  coata.  (») 

Each  party,  as  well  the  one  served  as  the  party  serving  the  subpoena,  will  do 
weU,  before  the  day  of  hearing,  to  have  an  affidavit  of  the  service  of  the  writ 

(y)  Old.  1831.  (s)  lUd. 

(a)  Ante,  p.  383.  (b)  Anie,  v.  1,  p.  6e0. 

(e)  Carviek  v.  YoaDg»  Jao.  534. 

{J)  Clarke  ▼.  Dnno,  5  Mad.  474.  Fo  tueh  cMe%  if  the  phintiff  does  not  appear,  the 
bill  will  be  disiiiiend  ae  to  that  defendant  only. 


(e)  Braj  ▼.  Woodnro,  Mad.  it  OM.  73.       (/}  6  Vee.  305. 
Q[)  Knowlcf  ▼.  Bpeace,  Moe.  385.  (A)  Ante^  p.  875 

(t)  Rogers  v.  Gooie^  17  Yes.  180.  AnU,  p.  875. 
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filed  at  the  proper  office,  and  to  be  provided  with  an  office  copy  of  it  to  be  made 
use  of  in  case  the  oppoette  party  do  not  appear  when  the  cause  is  called  eiL 
Such  affidavit,  when  filed  on  behalf  of  the  plaintiff,  should  be  made  by  the  paitf 
serving  it,  and  it  must  distinctly  describe  the  manner  of  service,  and  mool  eoa* 
tain  a  copy  of  the  writ,  as  well  of  the  indorsement  t^an  the  writ  as  of  the  bo^ 
of  it,  otherwise  a  decree  mn,  taken  upon  the  production  of  such  affidarit,  w9 
be  irregular,  (k)  The  same  rule  also  applies  to  affidavits  required  to  be  pro- 
duced by  a  defendant  verifying 'the  service  of  the  subpcena  to  hearindgmeBlt 
for  the  purpose  of  obtaining  a  dismissal  of  the  bill  upon  the  jdaintifirs  «*«lfS"g 
default  at  the  hearing.  (/) 


C   ♦613    ]  ♦CHAPTER    XXIH. 

OF  HEARING  CAUSES. 

The  names  of  all  causes  entered  for  hearing,  are  inserted  by  the  Registmr  is 
two  books,  one  appropriated  to  each  Court,  and  from  those  books  the  Registnr 
makes  out  the  paper  of  causes  to  be  heard  on  each  day  of  heariqg. 

It  appears  that,  previously  to  the  year  1636,  four  causes  only  were  nsoally 
set  down  to  be  heard  on  each  day ;  (a)  since  that  time,  the  causes  set  down  in 
the  daily  paper  have  been  increased  to  twelve,  which  is  now  the  number  usaafly 
put  into  the  paper  for  hearing. 

The  daily  paper  of  causes  for  hearing,  is  always  made  out  by  the  Registian, 
from  the  list  of  causes  entered  in  their  general  books  of  causes,  taken  in  rota- 
tion as  they  stand ;  (b)  and  a  copy  of  this  paper  is  put  up  in  the  Registrais  mai 
Six  Clerks*  offices,  in  the  evening  of  the  day  previous  to  the  hearing. 

But,  although  causes  are  always  taken  from  the  Registrar's  book,  for  the  pur- 
pose of  being  entered  in  the  paper  for  hearing,  in  the  order  in  which  they  stand. 
It  frequently  happens  that  the  Court,  upon  a  proper  ground  being  stated,  wH 
order  a  cause  wnich  has  been  set  down  for  hearing  to  be  taken  out  of  its  inra ; 
for  the  Court  holds,  that  a  defendant  has  no  right  to  object  to  a  cause  being 
heard,  at  any  time,  afler  it  has  been  set  down  for  hearing,  (c)  Thus  where  the 
plaintiff  applied  to  the  Court  to  have  his  cau8e.advanced,  on  the  ground  that  a 
term  of  years,  which  was  the  subject  of  dispute,  would  expire  before  the  case 
r  ♦614  1  ^^"^^  come  on  in  its  regular  ♦course,  the  order  was  made  on  die 
L  -^  plaintiff's  undertaking  to  give  due  notice  of  the  advancement  to  the 


(k)  Powd!  ▼.  Mtrtin,  1  Jac.  6c  W.  292 ;  Rigg  ▼.  Walt,  8  M.  Ac  C.  606. 

(/)  Rigg  V.  Wall,  ubi  tupra.  It  is  to  be  observed,  that  the  Court  will  permit  mi 
of  aenrice  of  the  aabpcsna  to  bear  judgment,  to  be  made  after  the  cause  has  beeo  called  se; 
this,  however,  is  not  the  oorrect  pmctioe,  and  the  Vice  Chancellor  has  intimated  his  opiniea 
to  be,  that  the  parties  shottld  always  come  into  Court,  prepared  with  their  aifidariu  of  serriee, 
and  that  the  cosU  of  such  affidavits  ought  to  be  allowed  in  taxation,  whether  made  me  of  sv 
not 

fa)  Beames's  Ord.  90.     Cun.  Cane.  841. 

[b)  From  the  following  passage  in  North*s  Life  of  Lord  Keeper  GnUfetd,  it  appean  ttat 
Ibrmeily  a  very  strict  degree  of  regularity  was  not  observed  in  the  office  in  making  out  thv 
cause  lists,  «  Nothing  sat  heavier  upon  his  (the  Lord  Keeper's)  spirits  than  m  great  amar 
of  bnnieas,  when  it  h^ipened,  for  he  knew  well,  that  from  thence  sprang  up  m  trade  in  the 
Rigistrai's  office,  called  «  Heraldry,*'  that  is,  buying  and  selling  preeedence  in  ^  pap*'  «f 
causes,  than  which  there  hath  not  been  a  greater  abuse  in  the  sig^  of  the  san."  LBa  of 
Lord  Keeper  Goilfocd,  voL  1,  p.  486. 

(e)  Hoyle  ▼.  Liveeey,  1  Mer.  881.    ' 
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defimdant;  (c)  and  bo  where  an  aiiooityf  daimed  by  the  bill,  was  all  the  subeis- 
tence  the  plaintiff  had^  for  herself  and  nine  children,  that  was  held  a  sufficient 
mrand  for  having  the  cause  advanced,  {d)  And,  where  a  cause  has  been  set 
down  for  hearing,  for  the  purpose  of  obtaining  a  decree  ;m>  confetso  against  the 
defendant,  the  Court  will  order  it  to  stand  at  the  head  of  the  paper,  (e)  For« 
meriy  the  Court  would  not  advance  suits  for  the  foreclosure  of  mortgages,  (/) 
bot,  by  a  recent  order,  *^  Foreclosure  Causes,  when  ready  for  hearing,  may  be 
ordered  to  be  advanced  for  hearing,  under  the  same  circumstances  and  subject 
to  the  same  rules  as  other  causes  may  be  ordered  to  be  so  advanced."  {g) 

Sometunes,  where  a  cause  involves  no  question  of  difficulty,  and  is  not  likely 
to  take  up  much  time  in  aigument,  or  is  such,  that  the  subject  matter  of  it 
wookS  aumorize  the  Court  to  make  a  decree  as  of  course,  the  Court  will  order 
it  to  be  heard  as  a  short  cause,  amongst  the  short  causes,  for  the  hearing  of 
which,  days  are  frequently  appointed,  both  in  term  and  vacation  time. 
•  The  usual  method,  however,  of  having  a  cause  heard  as  a  short  cause  is,  for 
the  plaintiff  to  enter  it  as  such,  at  the  time  of  setting  it  down  for  hearing,  which 
he  nuy  do,  on  producing  to  the  secretary  of  the  Lord  Chancellor,  or  of  the 
Master  of  the  KoUs,  a  certificate  signed  by  one  of  the  counsel  in  the  cause^ 
(generaOy  the  counsel  who  has  signed  the  pleadings,)  that  the  cause  is  fit  to  be 
lieaid  as  a  short  cause.  This  course,  however,  can  only  be  resorted  to  when 
the  other  party  concurs.  If  the  defendant  refuses  to  concur,  in  setting  the.cause 
down  as  a  short  cause,  the  proper  course  appears  to  be,  at  least  where  the  cause 
is  at  the  rolls,  for  the  plaintiff  to  apply  to  the  Court,  by  motion,  when  an  order 
will  be  made  for  patting  the  cause  into  the  paper  of  short  causes,  upon  the  pro« 
duetion  of  the  usual  certificate  signed  by  counsel,  (h)  *From  what  p  *a\^  i 
in  stated  in  Rashleigh  v.  Den/mmi^  (t)  which  nas  been  before  ^  -I 

referred  to,  it  seems  as  if  this  proceeding  were  in  conformity  with  the  estab- 
lished practice  of  the  Court ;  it  is  right,  however,  to  mention,  that,  in  a  subee* 
qofintcase  before  Sir  Lancelot  Shadwell,  V.  C,  (Jc)  his  honour  refused  a  similar 
application,  observing,  that  he  could  not  order  a  cause  to  be  heard  as  a  short 
cause,  without  hearing  a  previous  discussion,  as  to  whether  the  cause  was  pro- 
per to  be  heard,  which  would  be  attended  with  great  inconvenience,  as  it  might 
involve  a  discussion  of  the  question  in  the  cause. 

In  consequence  of  these  decisions,  a  difference  now  exits  in  this  respect,  in 
the  practice  of  the  two  branches  of  the  Court  And  in  the  KoUs  Court,  the 
principls  acted  upon  by  Lord  Langdale,  M.  B.,  in  JUauntford  v.  Cooper^  (l) 
has  been  carried,  by  his  Lordship,  still  further  in  HtUdiifi$an  v.  StepheM^  (m) 
in  whieh  his  Lordship,  at  the  instimce  of  the  dtfendani^  advanced  as  a  short 
cause,  one  which  had  been  set  down  by  the  plaintiff  for  hearii^  upon  further 
dieeelions.  When  the  application  was  made,  tjie  plaintiff's  counsel  opposed  it, 
hut  being  asked,  by  the  Master  of  the  KoUs,  whether  he  could  state,  that  the 
eanse  was  not  proper  to  be  heard  as  a  short  cause,  he  admitted  that  he  was  not 
prepared  to  say  so,  and  his  Lordship  made  the  order.  A  motion  was  afterwards 
made,  before  the  Lord  Chancellor,  (Lord  Cottenham)  to  dischaige  the  order,  on 
the  ground  that  it  was  unprecedented ;  (n)  but  his  Lordship  refused  to  interfere^ 
observing  that  it  woidd  be  very  strange  to  say,  that  the  plaintiff  had  such  a 

-    I"       ■  ■      I  ■■■  ■         II  I     I     ^^-i^»»     i.iiij-ii  II    ■  ■  » 

(e)  Hoyk  v.  LiTesay,  1  Mer.  881.  {d)  2  Mad.  Prin.  6^  Pne,  689. 

(c)  Halt  V.  Aahtoii»  1  Mad.  176.  Barwickv.  Waid,  6  Sim.  676;  Bolton  ▼.  GlMfoid» 
ib.  677,  noiU. 


f)  Raidileigh  ▼.  Dayman,  2  Mad.  147.        {g)  Old.  9  May,  1869,  IV. 

h)  Momitlbrd  y.  Cooper,  1  Keen.  464.  (t)  2  Mad.  147. 

%)  Ker  ▼.  Cuaac,  7  Sim*.  620.  (/)  tM  iuprtL 

fm)  I  Keen,  669. 

[»)  Hatduoaon  v.  Stephens,  2  M.  6c  C.  462. 
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vetted  interest  in  the  unavoidable  dela ja  of  tlie  Coart,nliat  lie  was  eiitiiied  to 
prevent  the  cause  coming  on,  till  all  the  causes  which  had  been  set  down  befim 
It,  (and  which  might  bo  long  litigated  cases,)  had  been  disposed  oL  His 
Lordship  further  said,  *the  only  real  question  would  be,  whether  it  woiM  be 
fair  to  the  other  suitors  of  the  Court,  to  take  this  cause  out  of  its  turn.  T^e 
plaintiffs  are  bound  to  be  ready,  when  the  cause  is  in  a  proper  state  to  be  liend, 
and  it  is  only  an  accident,  arising  from  the  state  of  other  causes,  that  it  does  not 
r  *dl6  1  ^^^^  ^^  immediately.  /  have  never  heard  U  *doubted^  thai  the 
L  ^  Court  wiU  exercise  its  juriediciion^  as  to  the  time  when  it  writ 

hear  a  cause  which  is  in  f  state  to  be  heard^  the  stdfpcenas  to  hear  judgment 
being  returnabk,  I  see  no  ground  for  interference  in  this  case,  and  I  veiy 
much  doubt  whether  I  could  interfere,  even  if  I  thought  the  Master  of  the  BoDs 
had  not  exercised  a  sound  discretion  in  the  present  instance ;  such  an  inteiler- 
ence  would  be  very  inconvenient,  and  I  think  it  extremely  doubtful,  whether  H 
would  not  be  inconsistent  with  the  Act  of  Parliament,  which  gives  the 
of  the  Rolls  jurisdiction.'  (o) 

It  is  to  be  noticed,  that,  if  a  cause  which  has  been  advanced  as  a  short 
or  put  into  the  paper  as  such,  should  eventiuUy  be  found  to  be  one  not  entidcd 
to  be  so  advanced,  it  will  be  ordered  to  be  struck  out  of  the  paper.  Thus  in 
Rashleigh  v.  Dayman^  (p)  where  a  suit  for  a  foreclosure,  which,  accoidinjgfs 
the  practice  as  it  then  existed,  could  not  be  advanced,  (pp)  had  been  transfened 
to  the  paper  of  short  causes,  it  was  ordered  to  be  struck  out  of  that  paper  ;  and, 
where  two  causes  had  been  set  down,  on  the  same  day,  to  be  heard  as  shoff 
causes,  but  occupied  in  aigument  a  considerable  Ume,  the  Master  of  the  Rolb, 
(8ir  Thomas  Plumer,)  directed  them  to  be  postponed  till  after  the  other  slioft 
causes,  observing  that,  in  such  cases,  in  future,  the  causes  must  be  restored  to 
their  original  places,  {q) 

It  sometimes  happens,  that,  after  a  cause  has  been  set  down  for  hearii^,  the 
parties  agree  amongst  themselves  as  to  the  decree  which  shall  be  taken  $  in  sodi 
cases,  as  well  as  in  the  case  of  short  causes,  the  Court  will,  upon  appltcatioii  bgr 
counsel,  order  the  cause  to  be  advanced  $  but  the  most  usual  way  of  geCli^g 
eases  of  this  nature  disposed  of  is,  to  set  the  cause  down  at  once,  as  a  oonsenl 
eotitf,  which  may  be  done  by  the  secretary,  either  of  the  Lord  Chancellor,  or  of 
the  Master  of  the  Rolls,  upon  the  production  of  the  usual  certificate  of  the 
pleadings  having  been  filed,  i^c  (r)  FV3r  the  disposal  of  matters  so  set  down 
to  be  heard,  by  consent,  special  days  are  appointed  by  the  Courts,  genenBj 
once  a  week,  at  the  sitting  of  the  Court 

r  *617  1  *^^  ^^  scarcely  necessary  to  observe,  that  causes  so  set  dowe 
^  ^  must  be  strictly  cases  in  which  all  the  parties  consent,  and  aie 

competent  to  consent,  to  the  decree  proposed  to  be  taken,  or  at  least  in  whSA 
no  |Kirty  offers  any. opposition  to  it  If  any  opposition  should  be  made  to  the 
decree,  by  any  of  the  parties,  the  cause  will  be  immediately  struck  oot  of  the 
paper. 

It  may  be  mentioned,  with  reference  to  the  subject  of  consent  causes,  dist  a 
decrc^e  or  order  made  by  consent  of  the  counsel  for  the  parties,  cairaoc  be  set 
sside  either  by  rehearing  or  appeal,  (s)  or  by  bill  of  review,  {t)  unless  by 


(o)  See  3  Geo.  %.  c.  80.  (p)  %  Mad.  147. 

(pp)  Ante,  p.  6U.  (q)  1  J.  dt  W.  1.  (d.) 

(r)  Post,  619. 

(•)  Brandish  ▼.  Gee,  Amb.  S2S;  HiniKm  t.  Rumiej,  2  Yes.  488;  Bekfs  Sup^  SSI; 
ToderT.  Sempeon,  7  Bro.  P.  C.  S44;  Downmg  ▼.  Cage,  1  Eq.  Ca.  Ab.  166»pl.  4;  Ncr- 
cott  ▼.  Norcott,  7  Vfai.  Ab.  S98,  10 ;  Windham  ▼.  Webb»  Neem.  IS7.  Vide^  camtm, 
Batterfield ▼.  ButterfieU*  1  Yea.  188,  154,  and  Baft's 8app.  81;  HibbeitT.  Hibbei^  Sliw. 

». 

(0  Webb  T.  Webb^  8  SwwMt  858,  aiid  sufe  Smith  T.  Tamer,  1  Tern.  S74.  Ed.  lUA^. 
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aaigprieion  any  thing  has  been  inserted  in  the  order,  as  by  consent,  to  which  the 
party  had  not  consented,  in  which  case,  Lord  Thuriow  appears  to  have  con- 
sidered that  a  bill  of  review  would  lie ;  (u)  if,  however,  the  decree  has  been 
pblaioed  by  frand,  relief  may  be  had  against  it  by  original  bill,  (x)    The  con- 
sent of  counsel  to  a  decree,  is  to  be  given  upon  their  own  conception  of  the 
ttuthentictty  of  their  instructions,  (y)  and  as  the  client  is  bound  by  the  act  of 
liis  counsel,  he  must,  if  the  counsel  has  consented  without  sufficient  authority, 
meA,  his  remedy  against  the  counsel,  (z)    It  has  been  before  stated,  (a)  that 
allhcNigh,  where  in&nts  are  concerned,  the  Court  does  not  usually  make  a 
decree  by  consent,  without  first  referring  it  to  the  Master  to  inquire  whether  it 
^11  be  for  their  benefit,  yet,  if  such  a  decree  is  made,  the  infants  will  be  bound 
by  it 

Sometimes  a  cause  will  be  advanced  to  the  head  of  the  paper,  pro  forma^  to 
enable  a  witness  attending  from  a  public  office  in  the  coiintry  to  prove  a  docu- 
ment and  return  $  this  is  frequently  done  in  cases  where  it  is  necessary  to  pro- 
duce an  original  will  from  the  Regristry  of  the  Prerogative  Court  of  York  or 
from  any  inferior  ecclesiastical  jurisdiction;  which  is  *always  p  *a\a  -i 
necessary  where  a  will  of  real  estate  is  to  be  established  by  the  ^  -I 

decree  of  the  Court.  In  one  case  an  application  was  made  to  the  CourU  that  a 
eanee,  which  was  not  in  the  paper  for  the  day,  might  be  immediately  called  on 
Sat  the  purpose  of  proving  a  will,  the  proper  officer  having  come  up  from  York 
with  the  original,  for  that  purpose  and  being  detained  in  town  at  a  considerable 
expense,  the  application  was  granted,  and  the  cause  having  be^i  called  on,  the 
will  was  produced,  by* the  proper  officer,  to  the  Registrar,  {b) 

Where  original  and  cross  causes  are  set  down,  the  one  preceding  the  other^ 
end  some  other  causes  intervene^  the  plaintitf  in  the  original  cause,  if  the  cross 
cause  has  acquired  priority  in  the  paper  of  causes,  or  mee  nersa^  may  (if  neces- 
8ary«)  move  for  leave  to  bring  forward  his  cause,  so  that  both  original  and  cross 
cause  may  come  on  for  hearing  at  the  same  time«  or  that  the  cross  cause  or 
original  cause,  as  the  case  may  be,  may  stand  adjourned,  in  order  that  both 
causes  may  be  heard  together,  (c) 

Upon  an  application  of  this  sort,  it  may  be  necessary  to  engraft  a  request  that 
the  depositions  (if  any)  taken  in  the  original  cause,  may  be  read  at  the  hearing 
of  the  cross  cause,  ei  He  e  eonverso  ;  (d)  it  is  to  be  noticed  that  such  an  order, 
when  obtained,  may  be  made  use  of  by  the  other  side,  without  notice,  unless 
be  is,  upon  special  reason  shewn  ti>  the  Court  by  the  party  first  obtaining  the 
same,  inhibited  by  the  same  order  from  so  doing ;  (e)  but  it  is  necessary  that  a 
subpona  to  hear  judgment  should  be  served  in  each  cause;  for  the  cause  of  that 
partj  who  omits  serving  this  process,  shall  not.  come  on  at  the  same  time  with 
the  other  party's,  unless  the  latter  consents  to  it  f/) 

The  same  application  may  also  be  made,  by  the  plaintiff,  where  there  are 
original  and  supplemental  causes  entered  for  hearing  in  the  same  paper,  with 
other  causes  intervening. 

By  a  general  order  of  the  Court,  no  motion  shall  be  made  to  hasten  a  cause 
to  hearing,  that  is  either  adversary  or  by  *(Minsent,  nor  cause  p  •aio  l 
enterod  with  the  Registrar  for  hearing,  notwithstanding  any  order,  ^  -> 

without  a  certificate  first  had  from  the  Six  Clerks,  that  the  pleadings  are  filed, 
for  which  no  fee  is  to  be  taken,  {g) 


(u)  Anon.  1  ¥«.  J.  98. 

M  Mole  V.  Smith,  1  J.  4c  W.  073. 

(s)  Anitf  voL  1  p.  lOS. 

(e)  Hind.  416. 

(e)  BMiMi*B  Ord.  104. 

(g)  BmnmfB  Old.  S87. 


(x^  Braiidiih  ▼.  Gee,  Amb.  299. 
(t)  Bnuidieh  V.  Gee,  supra. 


S)  Anon.  4  Med.  S71. 
)  Ibid. 
(/)  1  Hsrr.  ad.  NswL  811 
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If  the  party  who  procares  a  eause  to  be  fet  down  for  heaijiig:»  k  not  nUif 
to  hear  it,  at  the  day,  he  moat  ask  the  Court  to  allow  it  to  stand  over  U>  uiodier 
day ;  such  an  application,  however,  will  not  be  granted,  unless  upon  die  teim 
that  the  party  making  it  shall  pay  to  the  other  the  costs  of  the  day.  {h)  Tkm 
costs  formerly  differ^  in  the  different  Courts :  those  before  the  Lord  Chmod- 
lor  and  Vice  Chancellor  being  5/.,  whilst  before  the  Master  of  the  Bdlslli^ 
were  only  ^  6s.  S<L  By  Lord  Lyndhorst's  Orders,  (»)  however,  this  distiiw- 
tion  has  been  done  away,  and  it  is  directed  that  where  a  cause  being  in  lb 

Saper  for  hearing  is  ordered  to  be  adjourned  upon  payment  of  the  costs  of  tki 
ay,  there  the  party  to  pay  the  same,  whether  before  the  Lord  ChanceOor,  the 
Master  of  the  Rolls,  or  the  Vice  Chancellor,  shaH  pay  the  sum  of  1(ML  a&bBi 
the  Court  shall  make  order  to  the  contrary. 

It  is  to  be  observed  that,  where  there  are  more  defendants  than  one,  die  mi 
of  lOL  is  not  payable  by  the  plaintiff  to  each  of  the  defendants,  but  is  dim- 
ble  amongst  them  all,  {k)  and  that  the  party  setting  down  the  cause  mayobviali 
the  necessity  of  paying  it  all,  by  applying  to  have  the  cause  adjouined  before  it 
comes  into  the  daily  paper. 

The  most  usual  reasons  for  applying  to  adjourn  a  cause,  are  Ae  discovery  «f 
some  defect  in  the  pleadings  which  may  render  an  amendment  of  the  bffl,  dr 
^e  filing  of  a  supplemental  bill,  necessary,-— the  circumstance  that  the  cam 
is  likely  to  come  on  for  hearing  before  publication  has  passed,  (whidi  rasj  hap- 
pen in  cases  where  the  defendant  has  obtained  an  order  to  eiuaige  poUicaiioi 
on  condition  that  it  is  not  to  delay  the  plaintiff  in  setting  down  his  cao9e«  (/)H 
or  the  fact  that  the  suit  is  under  compromise :  in  such  cases,  an  appliettioi 
r  *620  1  "'^^^^^  ^  made  to  the  Court,  by  motion  or  petition,  for  Ha  older 
L  -^  to  adjourn  the  cause  before  it  appears  in  the  daily  paper  of  etmeii 

otherwise  the  Court,  instead  of  adjourning  the  cause,  will  order  it  to  be  stnek 
out  of  the  general  paper,  and  thereby  impose  upon  the  plaintiff  the  nwuaXfd 
again  setting  it  down ;  in  which  case  he  will  be  within  the  operation  of  the 
34th  order,  7m)  which  directs  that  when  a  cause,  which  stands  for  heaiiifi  ii 
called  on  to  be  heard,  but  cannot  be  decided  by  reason  of  a  want  o(  partiei,  or 
other  defect  on  the  part  of  the  plaintiff,  and  is,  therefore,  struck  oat  of  the 
paper,  if  the  same  is  again  set  down,  the  defendant  or  defendants  shall  he 
allowed  the  taxed  costs  occasioned  by  the  first  setting  down,  ahfaoogh  he  or 
thev  do  not  obtain  th^  coats  of  the  suit. 

It  is  to  be  observed,  that  a  cause  will  not  be  adjourned  because  a  eroaB-bji 
has  been  filed,  to  which  no  answer  has  been  put  in.  The  proper  comae)  is 
such  cases,  is,*  when  the  cross-bill  has  been  filed  in  doe  time,  to  move  to  ^ 
publication  in  the  original  cause,  till  the  answer  to  the  cross*btll  has  come  ii'(*) 

The  plaintifi^'s  solicitor  should  take  care,  before  a  cause  is  called  on,  la  ^ 
nish  the  judge  who  is  to  hear  it,  with  a  copy  of  the  title  of  the  cause,  aMlaf 
the  prayer  of  the  bill ;  he  should  also,  as  well  as  the  -solicitor  for  the  ''^ 
ants,  be  in  attendance,  either  by  himself  or  his  clerk,  when  Ae  cause  is  caM 
on,  and  during  the  hearing.  In  order  to  enforce  the  performance  of  this  datji 
on  the  part  of  the  solicitors*  the  36th  of  Lord  Lyndhurst's  Orders  directa,  thtf 
*  Whenever,  upon  tlie  hearing  of  any  cause,  or  other  matter,  it  shall  apl^ 
that  the  same  cannot,  conveniently,  proceed,  by  reason  of  the  solicitor  for  asf 
party  having  neglected  to  attend  personally,  or  by  some  pn^per  peneo  aa  hif 
behalf,  or  havinff  omitted  to  deliver  any  paper  necessary  for  the  use  of  the 
Court,  and  which,  according  to  its  practice,  ought  to  have  been  delivered,  nA 

(A)  Hind.  416.  (i)  Oid.  1838.  zziy. 

(k)  Ch.  Rep.  Expl.  Paper,  Prop.  68,  p.  85. 
(/)  Afi/e,  p.  069.  (m)  Old.  1888. 

(fi)  Goalee  v.  Feumm^  4  Mad.  863,  tnde  aniet  569. 
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flolieitor  shall  personally  pay,  to  all  or  any  of  the  partiesy  audi  coats  as  (he 
Court  shall  think  fit  to  awaid' 

It  seems,  fonnerlyy  to  have  been  considered  necessary,  that  the  clerks  in 
Court,  on  tx)th  sides,  should  attend  at  the  hearing  *of  every  canse  ^  ^^^^i  -i 
before  the  Lord  Chancellor,  and,  by  an  order  of  the  18th  of  June,  >-  -^ 

mo,  (o)  they  are  directed  to  attend  the  Master  of  die  Rolls ;  this  attendance, 
however,  appears  to  have  grown  into  desuetude,  and,  by  a  reeent  order,  it  has 
▼irtoallv  been  limited  to  cases  in  which  it  is  absolutely  necessary ;  by  that 
order,  (p)  it  is  directed,  ^^  that  the  sworn  clerks  of  the  Court,  and  the  waiting 
derks,  shall  not  be  entitled  to  receive  any  fees  for  attendance  in  Court,  except 
in  cases  when  they  shall  actually  attend,  and  when  their  attendance  shall  be 
neoessaiy/' 

The  causes  in  the  paper  for  the  day,  are  generally  called  on  by  the  Registrar 
in  the  order  in  which  they  there  stand.  (9)  If  upon  a  particular  cause  being 
called  and  the  bill  opened,  the  defendant  aoes  not  appear  to  open  his  answer, 
the  Court  calls  on  the  plaintiff  to  prove  service  upon  him  of  the  subpoena  to  hear 
judgment,  and,  then  the  affidavit  of  service  being  read,(r)  and  it  appearing  to  the 
Court  that  the  defendant  has  been  regularly  served  with  the  subpcsna,  the  plain- 
tiff's counsel  prays  to  have  a  word  of  the  defendant's  answer  read.  The  for- 
mal words  at  the  beginning  of  the  defendant's  answer,  are  then  read,  in  order 
to  ahew  that  an  answer  has  been  filed,  and  that  there  is  a  fit  eontestata  in  the 
soit,(s}  (for  this  purpose  the  plaintiff's  solicitor  must  take  care  to  have  the  office 
copy  of  the  answer  in  Court  properly  signed  by  the  Six  Clerk,  otherwise  the 
&L  Clerk  may  object  to  its  being  read,)  and  the  plaintiff's  counsel  may  then 
piay  such  a  decree  as  he  thinks  me  plaintiff  entitled  to ;  or,  more  commonly, 
the  Court  directs  the  plaintiff  to  take  such  a  decree  as  he  can  abide  by.  {t)  The 
decree,  in  such  cases,  is  drawn  up  with  a  declaration  that  *&/  shall  be  binding 
an  the  defemkml  unless  he^  an  being  served  with  a  subpoena  ta  shew  cause 
againei  the  same^  shew  unta  the  *Caurt  gaad  cause  to  the  contra-  r-    ^^no    n 

2'.(k)     This  is  called  a  decree  nisi^  and  in  praying  it,  the  counsel  L  -1 

r  the  plaintiff  ought  to  be  very  careful  to  embrace  in  it  such  directions  only  as 
he  will  be  able  to  support  in  case  the  defendant  appears  to  shew  cause.  And 
it  ie  to  be  observed  that,  when  the  object  of  the  bill  is  to  establish  a  will  against 
an  heir-at-law,  the  Court,  notwithstanding  he  makes  default,  will  order  the 
proofs  of  it  to  be  read,  for  the  will  could  not  otherwise  be  declared  to  be  well 
proved,  (x) 

▲  decree  of  this  nature  is  not  considered  as  a  judgment  of  the  Court,  but  as 
the  act  of  the  party  who  obtains  it,  conceiving  what  the  judgment  of  the  Court 
would  be  if  the  other  party  had  appeared,  and  it  is  taken  <|t  the  peril  of  the 
party  obtaining  it,  if  he  cannot  support  it  by  his  pleadings  and  proofs,  (y)  In 
this  respect  it  differs  from  a  decree  uken  pro  eanfessa^  which,  as  we  have  seen, 
is  the  act  of  the  Court  and  not  of  the  party.  (2) 

(o)  Beames's  Ord.  267.  (p)  Oid.  1838.   xxitii. 

(9)  It  mtam  that  if  a  Peer  of  the  rpalm  is  interested  in  a  cause  and  comes  upon  the  bencli» 
it  is  ttseal,  after  the  caufie  then  in  bearing  b  over,  to  cafi  on  his  cause  before  the  others  which 
mm  abova  it;  i^  hof*«ver»  the  Perr*s  cause  stamls  lo«r  <io«rn  in  the  paper,  and  the  adverse 
caoaarl  say  tbqr  an  nd  raadj*  bat  will  be  so  when  the  cause  is  called  on  in  its  course,  the 
Coyrt  wiU  not  foiee  them  to  go  on,  and  the  DoUeman  must  wait  till  hia  cause  is  called  and 

■DCS  on  in  its  course.     For.  Rom.  154. 

(r)   VidewtSe,  p.  61S.  («}  For.  Rom.  151. 

(0  1  Har.  Ed.  Newt.  310.  (u)   Vide  pottf  Decrees. 

(x)  Webb  V.  Litoot,  8  Atk.  35.  Vide  ante^  v.  I,  p.  33S. 

(y)  Gar«w  v.  Johnston,  3%ch.  6c  Lef.  300,  and  Knight  v.  Yooiif,  3  V.  A  D.  186. 

It)  JUUe,  V.  I,  p.  695. 
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A  decree  nisi  is^  however,  only  made  where  the  party  makes  defaoU  upa 
the  cause  being  originally  called  on ;  if  the  defendant  appears  when  t)ie  cane 
is  called  on,  and  the  bill  and  answer  are  opened,  but  the  farther  heaiiq^  ii 
adjourned,  if  the  defendant  makes  default  at  the  adjourned  hearing,  the  deene 
will  be  absolute,  for  the  second  hearing  is  to  be  considered  as  a  continaatioBflf 
the  former  when  he  did  appear,  (a)  Thus  where,  aOer  the  cause  was  called  csi 
all  parties  being  in  Court  and  the  pleadings  opened,  it  was  referred  to  udiln- 
tion,  but  nothing  bein?  done,  the  cause  came  on  again  for  hearing  and  tbe 
defendant  made  default,  the  Court  pronounced  an  absolute  decree  igatfl 
him.  (6) 

The  same  course  of  proceeding,  mutatis  mutandia^  as  that  adopted  wbn 
the  plaintiff  has  set  the  cause  down  and  does  not  appear,  may  be  taken  vIkr 
the  cause  has  been  set  down  at  the  request  of  the  defendant  and  the  phintiff 
r  *A23  1  ^^^  ^^^  appear,  *in  such  cases  the  decree  pronounced  by  thaCoit 
I-  -^  will  be  for  a  dismissal  of  the  plaintiff's  bill  affainst  the  defendsDH; 

with  costs,  absolutely,  (c)  but  the  defendant  can  take  no  advantage  of  thepUi' 
tiff's  non-appearance,  except  the  subpcena  to  hear  judgment  appears  to  Iibi 
been  properly  served,  for  otherwise  the  plaintiff  is  in  no  fault  ((f) 

Where  the  cause  has  been  set  down  by  the  plaintiff,  and  the  drfeodttfi 
counsel  is  ready  and  appears,  and  no  counsel  appears  for  the  plaintifi^thi 
Court  always  calls  upon  the  defendant  to  prove  service,  upon  hinoseUI  of  tb 
subpoena  to  hear  judgment,  this  must  be  done  by  affidavit  in  the  manner  alwn 
pointed  out ;  and  if  the  Court  is  satisfied  that  the  subpcena  to  hear  jo^giMtf 
has  been  served,  it  will  make  a  peremptory  decree  to  diBmiss  the  plaintiff' sM 
with  costs,  (e)  It  is  to  be  observed,  that,  if  a  plaintiff  sets  down  his  caoieM 
does  not  serve  the  defendant  with  a  subpcena  to  hear  judgment,  the  defenifait 
cannot  have  a  decree  to  dismiss,  but  should,  if  he  wishes  to  have  the  eaitdt* 
cided,  set  the  cause  down  to  be  heard,  ad  reguisitionem  drfendentis^  in  ^^ 
case  it  is  probable  that  the  bill  will  be  dismissed,  with  costs,  though  some&oei 
a  decree  is,  under  such  circumstances,  made  against  the  defendant  (/] 

The  method  of  hearing  a  cause,  where  all  the  parties  appear  upon  itt  beil| 
called  on,  is  usually  this : — the  plaintiff's  bill  is  first  opened,  or  the  sobBttfX 
of  it  briefly  stated,  and  the  defendant's  answer  also,  by  the  junior  coidmI  a 
each  side,  aAer  which,  the  plaintiff's  leading  counsel  states  the  case,  and  Ac 
matters  in  issue,  and  the  points  of  equity  arising  therefrom ;  and  then  flA 
depositions  and  parts  of  the  defendant's  answer  as  are  called  for  by  the  pi*' 
iifrs  counsel,  are  read  by  the  plaintiff's  solicitor  or  one  of  his  ^iks.  F^ 
merly,  the  depositions  of  witnesses,  ^c,  where,  in  term  time,  when  the  G^ 
sat  at  Westminster,  read  by  one  of  the  Six  Cierksrtwo  of  whom  were  alv^ 
in  attendance  for  that  purpose,  but  that  practice  has  been  discontinued. 
r  *fl24  1  ^Pleadings  in  the  cause  and  depositions  are  usoallyreadta 
^  -'  office  copies,  which,  for  this  purpose,  mast  be  duly  signed  by  Ab 

proper  officer^  the  office  copies  of  the  depositions  must,  also,  as  we  haveM 
be  signed  for  the  party  by  whom  the  same  are  to  be  read ;  (jg)  that  iii  ^ 
must  have  been  taken  by  the  party  intending  to  use  them,  and  not  bonosw 
from  any  other  party.  Office  copies  of  pleadings,  are  not  usually  taken  b|f» 
party  by  "whom  they  are  filed,  but  each  party  is  allowed  to  read  the  <w|p* 
draft  of  his  own  pleading,  signed  by  counsel,  and  the  same  credit  is  gOB/fij 
given  to  such  drarts  as  is  given  by  the  Court  to  the  office  copies  of  thai,  «^ 


(a)  Hind.  420.  (b)  HsImj  t.  Smjth,  Hoi.  IM. 

(e)  Hind.  407,  418.  CUrk  ▼.  Wilton,  34  May,  1775. 

(d)  Ibid.  (e)  Hind.  419. 

(/)  For.  Rmn.  167.  (g)  B«amM*s  Old.  301. 
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made  use  of  hy  the  other  side.  Bat  neither  drafts  nor  office  copies  of  plead- 
ings are  considered,  by  the  Conrt,  as  evidence  in  themselves,  and  if  a  doubt  is 
suggested  as  to  their  accuracy,  the  Court  will  refer  to  the  original  record; 
iD^sd  the  practice  of  referring  either  to  drafts  or  to  office  copies,  appears  to  have 
been  adopted  merely  to  save  the  Court  the  trouble  of  inspecting  the  original 
record,  which  is,  nevertheless,  always  understood  to  be  in  Court.  (A) 

Upon  this  ground.  Lord  Eldon  proceeded  in  HuddUstonv.  Bri8coe*(i)  In 
that  case,  the  bill  was  filed  for  the  specific  performance  of  an  agreement  con- 
tained in  letters  which  had  passed  between  the  plaintiff  and  defendant.  The 
letters  were  set  out  in  the  bill,  and  the  defendant,  by  his  answer,  admitted  the 
letters,  as  set  out,  insisting  that  they  did  not  amount  to  an  agreement.  The 
cause  was  heard  at  the  Rolls,  and  the  plaintifi^s  counsel  having  read  the  admis- 
sion of  the  letters  from  the  answer,  called  upon  the  defendant's  counsel  to  pro- 
duce their  office  copy  of  the  bill,  in  order  that  the  contents  of  the  letters  might 
be  read  from  it ;  and,  upon  the  defendant's  counsel  refusing  to  produce  the 
office  copy,  the  plaintifi*'s  counsel  proceeded  to  read  the  letters  from  the  drafl  of 
the  bill.  This  was  objected  to,  on  the  part  of  the  defendant,  but  p  maoR  i 
the  Master  of  the  Rolls  permitted  it  to  be  done.     The  case  *was  ^  J 

afterwards  re-heard  before  Lord  Eldon,  when  his  Lordship  expressed  an  opinion 
that  the  decree  was  right,  btU  that  the  letters  ought  to  have  been  read  from  the 
record  of  the  bill,  and  not  from  the  drafts  and  directed  the  recital  in  the 
decree  to  be  altered,  by  stating  it  to  have  been  made,  '^upon  inspecting  the 
leeord  of  the  bill,'*  instead  of  *^upon  inspecting  the  draft  of  the  bill." 

It  is  to  be  observed,  however,  that  the  principal  question  in  the  above  caae^ 
was  not  as  to  the  propriety  of  reading  from  the  draft,  or  from  the  record,  but, 
whether  either  ought  to  have  been  read,  without  having  received  authenticity  as 
an  s^reement,  by  having  proper  agreement  stamps  imposed  upon  them ;  and, 
spoQ  this  point.  Lord  Eldon,  as  well  as  the  Master  of  the  Rolls,  were  of  opinion, 
that  the  effect  of  an  admission  of  the  letters  by  the  answer,  was  to  dispense 
with  the  necessity  of  evidence,  and  that,  therefore,  the  stamping  of  the  letters 
was  unnecessary.  Lord  Eldon's  observations  upon  this  point,  in  giving  judg- 
ment, are  important :  *It  has  been  said,  that  these  letters  are  not  upon  stamps. 
Of  the  fact  there  is  no  proof;  nor  any  allegation,  except  at  the  bar.  The  ques- 
tion npon  that,  is  of  great  importance  to  the  suitors^  not  only  here,  but  in  every 
Court  of  Westminster  HaU*  Soon  after  the  act  was  passed,  this  question  was 
much  considered  by  me.  I  believe,  I  made  the  objection  without  effect,  before 
Lord  TTiurlow.  It  is  an  objection,  that  has  not  been  acted  upon  in  the  vast 
variety  of  cases,  in  which  a  specific  performance  has  been  decreed.  Farther, 
it  18  an  objection,  that  never  availed  at  law ;  and  wherever  an  action  has  been 
brooght  upon  an  agreement,  that  ought  to  be  on  a  stamp,  and  the  form  of  plead-* 
ing  hssB  been  such,  that  at  the  trial,  it  was  not  necessary  to  produce  the  instru- 
ments, as  if  it  was  admitted  upon  the  record,  and  the  trial  was  upon  issues 
eoQatml  to  the  existence  of  the  agreement;  it  has  never  been  considered  as 
spen  to  the  Conrt  to  examme  the  question,  whether  the  instrument  was  legally 
available  with  reference  to  the  stamp  laws.  In  this  Court,  previously  to  the 
set,  and  since,  where  a  suit  has  been  instituted  upon  a  deed,  *if  the  ^  ^mR  1 
defendant  admitted  the  instrument,  and  put  the  plaintiff  in  posses-^  -I 

sioB  of  the  power  of  reading  the  bill  and  answer,  the  instrument  has  never  been 
pfodueed  |  and  the  Court  never  examines,  whether  it  was  stamped ;  but  leaves 
die  party  liable  to  penalties ;  except  in  cases,  where  the  legislature  require  an 


{K\  Hie  origm  of  the  deik  m  Court  attending  in  Gonit,  is  nid  to  have  bton,  that  he 
dioafd  prodnee  the  record,  that  the  Court  might  inspect  it. 
(0  11  Yee.  583. 
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instrument  stamped,  ss  the  onlj  evidence  of  tbe  transactioD ;  and  aaTseipnalj^ 
that  aiherwise  the  instrument  shall  not  be  read  in  evidenoe.  I  do  not  kast 
that  even  that  clause  makes  the  production  of  the  stamp  neceesacy,  where  ih 
transaction  is  not  in  issue ;  for  instance,  in  a  suit  by  an  ezecaCor  for  an  aeooori, 
if  the  defendant  admits,  that  a  l^cy  has  been  paid,  though  the  k^phM 
interposes  the  necessity  of  a  receipt,  the  Court  would  not  inquire,  in  aeki 
rait,  whether  such  a  receipt  actually  passed.  In  this  view  of  the  cne,  I9 
analogy  to  the  practice  of  Uiis  Court  in  other  cases,  and  of  Conrts  of  Lnr,  i 
tile  party  has  admitted  that,  which,  if  not  admitted,  the  j^intiff  most  pm, 
h  cannot  be  necessary  to  produce  that  evidence,  which  otherwiae  he  mvt  liR 
brought  forward/  (k) 

With  reference  to  the  qnestion  of  stamps  upon  written  doeDmenti,  teUt 
the  hearing  of  a  cause,  it  may  Be  useful  in  this  place  to  state,  that  the  GoBltf 
Chancery  will  not  receive  in  evidence,  any  document  which  ought  to  be  ttamiiat 
without  it  has  the  proper  stamp  affixed  to  it,  and  that  the  Court  wSi  ilidf  nsi 
the  objection,  whether  it  be  taken  by  the  other  party  or  not.  If,  howevei^it 
instrument  is  of  such  a  nature,  that  a  stamp  may  be  affixed  to  it  on  ptynoltf 
a  penalty,  the  Court  will  permit  it  to  be  so  stamped,  and  will,  for  that  pnpA 
permit  the  cause  to  stand  over,  (f) 

After  the  platntiflTs  evidence  nas  been  read,  the  rest  of  the  coonel  (br.ii 
frilaintifT  make  their  observations  and  aiguments.  Then  the  defendant's cofli' 
to  through  tfie  same  process  for  him«  except,  that  they  may  not  read  ai^p^ 
his  answer.  The  leadiuff  counsel  for  the  plaintiff,  is  then  heard  in  npf^^ 
eondudes  the  aigument  (m)    When  all  are  heard,  the  Court  prooooaoei  it 

C*&17    1  decree,  the  minutes  of  *which  are  generally  taken  dowa  hf  fe 
-^  Registrar,  and  are  sometimes  read,  by  him  openly  in  Goort  (i^ 

The  course  of  proceeding  is  much  the  same,  where  the  answer  hai  adthn 
replied  to,  and  the  cause  has  been  set  down  for  hearing,  upon  bOl  aad  wf0 
only,  tn  such  case  the  answer  is  to  be  wholly  read,  and  muat  be  adQUttednii 
true  in  all  points ;  and  no  other  evidence  is  permitted  to  be  read,  unien  i^W 
of  record  to  which  die  answer  refers,  and  are  provable  by  the  leeord  indTjt 
documents  which  may  be  proved  viva  voce,  at  the  hearing.  (0) 

If  the  plaintiff  goes  to  hearing  on  bill  and  answer,  and  the  Court  dal 
see  cause  to  make  a  decree  thereupon,  for  want  of  sufficient  matter 
l»y  the  answer,  the  bill  will  be  dismissed  with  costs.     By  the  commoB  fl 
ti  the  Couit,  the  coets  payable  by  the  plaintiiT,  on  the  diamisaal  of  1* 
upon  a  hearing  upon  bill  and  answer,  are  40f •  {q)    In  itonsequence,  hoiM 
eC  the  statute  4  Ann.  c  10,  s.  28,  which  has  been  before  referred  tSijfjy 
directing,  that  upon  interlocutory  applications  to  dismiss  bills,  eitb^ 
plaintiff  himself*  or  by  the  defendant  for  want  of  prosecution,  the  pbiatf  < 
pay  to  the  defendant  the  taxed  costs  of  the  suit ;  plaintiffs  were  m  the  k 
aetting  down  their  causes,  to  be  heard  u|ion  bill  and  answer,  in  order  lo< 
the  payment  of  full  costs,  to  which  they  would  have  been  liable«  ki'^ 
moverl  to  dismiss  their  own  bills,  or  suffered  them  to  be  dismissed  Ibr 
prosecution;  and  in  order  to  correct  this.  Lord  Hardwicke  made  an  fl 
.providing  that,  where  any  cause  shall  be  brought  to  a  hearing  upoo^ 
luiswer,  and  such  bill  shall  be  dismissed,  the  Court  may  order  audi  dii  ^ 
to  be  either  with  40«.  costs,  or  with  costs  to  be  taxed  by  jhe  Master,  or 

(k)  Vide  Hoildlcftoa  t.  Briwoe,  11  Yet.  695. 

(t)tHd,    Cole*  Y.Traoothick,»  Yes.  S84.    (m)  Hipd.  41S. 

fa)  Ibid.     Vuk  po9i  «Deeraw.'  (p)  AnU^  p.  441. 

f^)  Hind.  417.  ?r)  AmU.  353. 

_  (•)  STOi  April,  1748;  Battned'fl  Old.  460.    AtlorMj  G«Mial  v.  PHiur.  SA*^ 
CowdaUiF.  Tttlodc,  8  Y.  dt  B.  18. 
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oostSt  M  the  Ooart  shall  thiDk  fit  (/)  It  w  to  be  obserred,  tfatt,  previous  to  the 
making  of  this  order.  Lord  Haidwicke  had  given  taxed  costs  oo  dismissing  a 
bilU  when  *the  cause  had  been  heard  on  bill  and  answer,  (u)  and  r-  j|g,.p  -% 
that,  since  the  order,  full  costs  have  been  given  under  it,  against  the  ^  -^ 

piaindff,  but  on  the  ground  of  vexation  only,  (x)  For  it  seems  to  have  been  the 
intention  of  Lord  Hardwicke,  in  making  the  above  order,  not  to  alter  the  origi- 
nal practice,  except  in  cases  of  vexation.  Thus,  in  Bayly  v.  the  Corporation  of 
LeominMter^  (y)  where  Lord  Thurlow  had  dismissed  a  bill,  when  the  cause  had 
been  heard  upon  bill  and  answer,  with  costs,  he  aHerwards  entertained  a  motion 
to  vary  the  minutes,  by  reducing  the  costs  to  40s.  according  to  the  usual  course 
of  the  Court,  saying,  that  Lord  Hardwicke's  act,  did  not  alter  the  practice  gen- 
erally, but  gave  a  discretion  to  vary  it,  if  a  special  case  was  made.  It  is  to  be 
observed  that,  where  a  bill  for  the  redemption  of  a  mortgage  is  ordered,  by  a 
final  order  under  a  decree,  to  be  dismissed  in  consequence  of  the  non-payment 
of  the  principal  money  and  interest  reported  due  by  the  Master,  such  dismissal 
is  always  <  with  costs,  to  be  taxed  by  the  Master.'  (z) 

In  general,  where  a  cause  has  been  brought  on  for  hearing  upon  bill  and 
answer,  and  the  plaintiff  fails  in  making  out  his  case  for  want  of  a  full  admis* 
aion  of  it  by  the  answer,  the  Court  will  permit  him,  (if  he  desires  it,)  to  reply, 
00  paying  down  five  pounds,  (a)  and  such  other  costo  as  the  Court  shall  think 
fit,  for  the  day,  within  four  days  after  such  hearing.  Thus  where  a  bill  was 
brought  against  three  several  exeoutors  of  three  joint  factors,  one  of  whom 
swore  *he  believed  and  hoped  to  prove*  that  the  plaintiff  was  satisfied  his  de* 
mands,  whereupon  the  plaintiff  replied  against  the  other  two,  aq|d  brought  the 
cause  on  by  bill  and  answer  against  the  Uiird,  it  was  insisted  that  the  plaintiff 
ooold  have  no  decree  for  thus  bringing  on  his  cause,  for  though  the  defendant  had 
not  directly  sworn  by  his  answer  that  the  money  was  paid,  yet  as  p  ^^og  ~i 
he  had  ^swom  he  believed  and  hoped  to  prove  it  paid,  and  the  plain-  ^  -* 

tiff  by  not  replying  had  precluded  him  from  the  benefit  of  his  proof,  what  the 
defendant  stated  upon  his  belief  must  be  teken  to  be  true,  and  the  plaintiff  was 
ordered  to  pay  the  costs  and  left  at  liberty  to  reply  to  the  answer  of  the  other 
defendant.  (6) 

It  may  be  observed  here,  that  where,  after  a  cause  has  come  on  to  be  heard, 
it  has  been  discovered  that,  through  inadvertence,  although  witnesses  have  been 
examined,  no  replication  has  been  filed,  the  Court  has  permitted  a  replication 
to  be  filed  nunc  pro  tunc*  (c)  The  general  rule  of  the  Court,  however,  is, 
that  unless  a  replication  be  nled  and  a  subpcena  to  reioin  served,  and  the  rule 
to  pass  publication  given,  the  plaintiff,  if  he  brings  the  cause  on  to  a  hearing, 
must  submit  to  take  the  answer  as  wholly  true,  b^ose  the  defendant  has  been 
deprived  of  the  opportunity  of  proving  the  truth  of  his  answer;  for  although  a 
defendant  is  entitled,  as  we  have  seen,  to  appear  and  rejoin  gratU^  for  the 
purpose  of  forcing  the  cause  to  a  hearing,  he  is  not  obliged  so  to  do,  {d) 

li^  after  a  cause  has  been  dismissed,  but  with  liberty  to  the  plaintiff  to  reply, 
on  payment  of  costs,  within  four  days  after  such  hearing,  the  plaintiff  does  not 
pay  the  coste  and  reply  within  that  period,  the  dismission  must  stand,  and  beinff 
s^ed  and  enrolled  may  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter,  (e) 

(0  Beamea  on  G<Mti»  S31.  (tf)  Johiuon  t.  Brown,  8  Atk.  1. 

(r)  Mamel  v.  Bowlen,  1  Bro.  C.  C.  403;  S  Dick.  e4e,  8.  G. 
(y)  1  Ves.  Jr.  476.  {z)  Newiiiam  ▼.  Gray,  2  Atk.  S87. 

(a)  This  was  formerly  the  amount  of  coata  of  tbe  day,  but  they  are  now  increaaed  to  10/. 
Old.  I8S8,  XXXV.  ante^  p.  619. 
(()  Barker  v.  Wyld,  1  Vera.  140. 
?€)  Rodney  ▼.  Hare,  Moa.  296 ;  antt^  pp.  890,  894. 
Id)  Hind.  417.  (e)  Ibid.;  1  Prax.  Ahn.  14. 
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It  has  been  before  stated  that  the  proper  time  for  taking  an  objection  at  As 
hearing  for  want  of  parties  is,  after  the  pleadings  are  opened,  nnd  belbra  the 
merits  are  discussed,  thoUgh  the  Court  has  frequently  permitted  the  eauae  to 
stand  over  for  the  purpose  of  adding  parties  at  a  later  period,  {f)  With  nfer- 
ence  to  this  subject  it  is  to  be  observed,  that  if  a  cause  comes  on  again  aiter  tt 
has  been  put  off  by  the  Court  for  want  of  formal  parties,  an  objection  for  wait 
of  other  parties,  which  might  have  been  made  in  the  first  instance,  comes  los 
late,  {g) 

r    *630    1      *^^  "^^^  ^  remarked  in  this  place,  that  when  a  cause  is  orfand 
^  -'to  stand  over,  with  liberty  to  the  plaintiff  to  amend  by  adding  pv- 

ties,  the  plaintiff  is  usually  ordered  to  pay  the  defendant  tlie  eosts  of  Ibe  d^, 
(10/.  $)  (a)  but  if  the  defendant  has  not  raised  the  objection  for  want  of 
by  his  answer,  the  present  practice  is  not  to  allow  him  his  costs,  (t) 

If,  instead  of  being  ordered  to  stand  over  for  want  of  parties,  the  c 
stmck  oat  of  the  paper,  so  that  it  is  necessary  again  to  set  it  down  and  to 
fresh  subpcenas  to  hear  judgment,  the  defendant,  if  the  cause  is  amin  set  dowa, 
is,  as  we  have  seen,  to  be  allowed  the  taxed  costs  occasioned  by  the  first  setlii^ 
down,  although  he  do  not  obtain  the  costs  of  the  suit.  (&) 

In  the  matter  of  Lard  Fortgmoulh^  {I)  Lord  Eldon,  before  goin^  into  Ui 
private  room  for  the  purpose  of  proceeaing  with  the.further  hearing  of  the 
petition  and  affidavits  privately,  according  to  appointment,  desired  that  it  m%hl 
be  understood  that  it  was  the  uniform  practice  in  Chancery,  as  long  as  Aa 
Court  had  existed,  in  the  case  of  family  disputes,  on  the  application  of  couosd 
on  both  sides,  to  hear  the  same  in  the  Chancellor's  private  room,  and  that  what 
was  so  done  was  not  the  act  of  the  judge,  but  of  the  parties  themselves  in 
family  cases. 


[♦631]  *CHAFrER  XXIV. 

OF   DBCREBS. 

Sect.  I. — General  Nature  of  Decreee. 

A  DECRBR  is  a  sentence,  or  order  of  the  Court,  pronounced  on  hearing  wak 
understanding  all  the  points  in  issue,  and  determining  the  right  of  all  the  paities 
to  the  suit,  according  to  equity  and  good  conscience. 

It  is  either  interlocutory  or  final:  an  interlocutory  decree  is  when  the  caa- 
sideration  of  the  particular  question  to  be  determined,  or  of  further  directions 
generally,  is  reserved  till  a  future  hearing;  and  the  further  hearing  is 
a  hearing  upon  further  directions,  or  upon  the  equity  reserved,  (a) 

It  very  seldom  happens  that  a  first  decree  can  be  final,  or  conclude  the 
Thus,  if  any  matter  of  fact  is  strongly  controvertetl,  the  Court  is  so 
of  the  deficiency  of  trial  by  written  evidence,  that  it  will  not  bind  the 


(/)  Anttt  ▼•  1»  388.  (r)  Jones  v.  Jones,  3  Atk.  «17. 

(A)  Ante^  p.  619.  (i)  Mitchell  ▼.  Bailey,  8  Mad.  61. 

(A)  AnU,  p.  620.  (/)  Coop.  Rep.  106. 

(a)  Seton  on  Decrees,  2.  In  s^ctness  a  decree  is  interlocatoiy  until  it  ta  signed  sal 
enrolled.  For.  Rom.  183,  but  the  term  is  more  generally  applied  to  decieea  in  whidi  soaw 
inquiry  as  to  matter  either  of  law  or  of  fiict  is  directed  preparatocy  to  a  final  dpcwkm,  I 
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Ihereby,  bat  will  direct  the  matter  to  be  tried  by  a  jury ;  but,  as  no  jary  can 
be  sammoDed  to  attend  the  Court  of  Chancery,  the  fact  is  usually  ordered  to 
be  tried  at  the  bar  of  one  of  the  Courts  of  Common  Law,  or  at  the  assizes* 
This  is  effected  by  means  oi^L  feigned  usue;  for,  in  order  to  bring  the  case 
before  the  Court  of  Common  Law,  and  to  have  the  point  in  dispute  and  that 
only  put  in  issue,  an  action  is  feigned  to  be  brought,  wherein  the  pretended 
I^aintiff  declares  that  he  laid  a  wager  of  five  pounds,  with  the  defendant,  that 
a  particiilar  thing  was  true,  viz :  that  A.  was  heir-at>law  to  B.,  and  then  avers 
that  it  is  so,  and  brings  his  action  for  the  five  ^pounds.  The  de-  ^  ^^^  i 
fendant  admits  the  wager,  but  avers  that  A.  is  not  the  heir-at-law  ^  ^ 

to  B.,  and  thereupon  that  issue  is  joined  which  is  directed  out  of  Chancery  to 
be  tried,  (a)  The  necessary  consequence,  however,  is  that  till  this  feigned 
issue  has  been  tried,  no  final  decree  can  be  pronounced  in  the  cause.  T.he  first 
decree,  (6)  therefore,  is  merely  an  interlocutory  decree  directing  the  issue,  and 
reserving  the  consideration  of  the  further  questions  in  the  cause  until  after  the 
trial  of  the  issue. 

So  if  a  question  of  mere  law  arises,  in  the  course  of  a  cause,  such  as  whether 
by  the  words  of  a  will  an  estate  for  life  or  in  tail  is  created,  &c.,  it  is  the  prac- 
tice of  the  Court  of  Chancery  to  refer  it  to  the  opinidn  of  the  judges  of  one  of 
the  Courts  of  Commoi|  Law,  upon  a  case  stated  for  that  purpose,  wherein  all 
the  facte  are  admitted,  and  the  point  of  law  is  submitted  to  their  decision ;  who, 
thereupon,  hear  it  solemnly  aigued  by  counsel,  on  both  sides,  and  certify  their 
opinion  in  writing  to  the  Jjord  Chancellor ;  (c)  and  it  is  not  till  aAer  this  certi- 
ficate has  been  returned  that  the  final  decision  of  the  Court  can  be  pronounced. 

Sometimes  the  object  of  the  suit  is  a  commission  for  a  partition  of  lands,  or 
to  settle  their  boundaries;  in  such  cases,  also,  the  first  decree  is  generally  inter- 
locutory, the  further  directions  being  reserved  till  after  the  commission  has  been 
returned.  But  the  most  usual  ground  for  not  making  a  perfect  decree,  in  the 
first  instance,  is  the  necessity  which  frequently  exists  for  a  reference  to  a  Mas- 
ter of  the  Court  to  make  inquiries,  or  to  take  accounts,  or  sell  estates,  and 
adjust  other  matters  which  are  necessary  to  be  disposed  of,  before  complete 
decision  can  be  come  to'upon  the  subject  matter  of  the  suit. 

It  may  here  be  mentioned,  that  there  are  some  cases  in  which  it  is  a  rule  of 
the  Court  not  to  make  any  decree  whatever  till  certain  preliminary  inquiries  have 
been  made  by  one  of  the  Masters  of  the  Court;  this  rule  is  invariably  acted 
npOD  in  suits  for  the  specific  performance  of  contracts,  and  the  p  y^oo  n 
*Court  will  not  permit  the  question,  whether  a  good  title  can  be  ^  ^ 

made  or  not,  to  be  aigued  before  it,  in  the  first  instance,  even  though  tlie  objec- 
tions to  the  title  are  stated  and  the  questions  arising  upon  them  are  properly 
raised  by  the  pleadings,  (c/)  This  rule,  however,  is  not  founded  merely  in 
praclioe,  but  upon  principles  which  are  clearly  and  accurately  defined  by  Lord 
Eldon,  ui  Jenkine  v.  Hiles,  {e) — ^If^'  (observes  his  Lordship,)  ^instead  of 
brii^ng  an  action  of  damages  for  broach  of  covenant,  the  plaintiff  comes  here 
for  a  specific  performance,  the  defendant  has  a  right,  not  only  to  have  such  a 
title  as  the  plaintiff  offers  upon  the  abstract  authenticated,  but,  in  consideration 


(a)  Hind.  429. 

(b}  The  word  decree  is  not  strictly  applicable  tp  this  description  of  order,  wMch  partakes 
more  of  the  nature  of  a  direction  for  a  preliminary  inquiry,  and  is  generally,  therefore, 
termed  'an  order.' 

(e)  Hind.  429. 

.  (d)  Jenkins  v.  Hiles,  6  Yes.  646;^Rose  v.  Calland,  5  Yes.  186;  Omerod  ▼.  Hazdman, 
ib.  723*  are  apparently  at  variance  with  the  proposition ;  $ed  vide  the  observations  of  the 
IiOfd  Chancellor  apon  these  cases,  in  Jenkins  v.  Hiles,  ubi  eupra. 

(e)  Ubi  eupra. 


874  or  wmeaxUB 

of  the  relief  sought  here  heyond  the  law,  to  have  an  aasaranee  aboQt  Ae 
of  his  title,  such  as  he  cannot  have  elsewhere.  Therefore,  the  Goort 
acts  upon  the  fact,  that  a  satisfactory  abstract  was  delivered,  unless  the  paiqr 
has  clearly  boand  himself  to  accept  the  title  upon  the  abstract ;  bot  though  as 
abstract  is  in  the  hands  of  the  party,  who  says,  he  caonoi  object  to  it,  yel  hs 
may  insist  upon  a  reference.  Why?  Because  the  decree  compels  the  oAcr 
party  to  produce  all  the  deeds,  papers,  &e.^  in  his  custody  or  power:  §Hm 
which  reasonable  or  solid  objections  to  the  title  may  be  furnished ;  whksh  wosid 
never  have  fallen  under  the  view  of  the  purchaser,  unless  the  Court  wmag  fnm 
the  conscience  of  the  vendor  that  sort  of  information,  which  a  purchaser  eorii 
by  ho  other  means  acquire.  Inquiries  and  examinations  also  may  be  diieclsd ; 
by  which  the  title  may  be  sifted  in  a  way,  in  which  it  never  could  upoo  a 
abstract,  authenticated  as  the  vendor  thought  proper.* 

It  is  not  to  be  inferred,  ftom  the  opinion  alK>ve  expressed  by  the  Loid 
cellor,  that  a  purchaser  may  not  preclude  himself  by  his  manner  of 
from  his  right  to  such  a  reference;  for  his  Lordship  goes  on  to  say,-^*!  have 
r  *634  1  ^^^^  understood,  that  the  rule  has  gone  this  length ;  *that  Ae 
^  -I  defendant,  against  whom  a  specific  peHbrmance  is  sought,  nay  ml 


by  an  answer  unequivocal,  to  which  he  was  not  drawn  by  surpriscy  the 
priety  of  which  is  not  rendered  disputable  by  any  subsequent  disoovery, 
the  benefit  of  this  principle  $  and  come  here,  saying  in  effect,  he  tmale  As 
representation  of  the  plaintiff  without  the  obligation  of  an  oath  upon  hk  esa* 
science ;  offering  in  the  first  instance  to  the  decision  of  the  Cooit  one  neat  diy 
point;  upon  which  alone  his  objection  rests.  The  rule  has  not  been  conaidend 
so  absolute.  But  sudi  instances,  if  they  have  occurred  in  prseliee  wiO  asl 
shake  the  rule;  but  forming  an  exception  would  confirm  the  general  twAe,*{f) 
A  purchaser  may  also  preclude  himself  from  his  right  to  sudi  a  refotcnce  by 
acts  in  pais  ;  such  as  taking  possession  of  the  estate,  or  exercising  acts  of  owner- 
ship over  it  {g)  Such  acts,  however,  will  not  preclude  the  purehaaer  fims 
his  right  to  investigate  the  title,  unless  the  Conrt  is  satisfied,  from  them^  that  he 
intended  to  waive  and  has  actually  waived  it ;  and  where  such  ao  ialenaBee 
could  not  be  drawn  from  those  facts,  the  Court  refused  'to  depart  from  its  mdi- 
nary  rules.  (A) 

It  may  be  no  noticed  here,  that  the  terms  in  which  the  direction  for  a 
ence,  as  to  the  title  of  a  purchaser  is  framed,  is  not  to  inquire  whether  he 
make  a  good  title  at  the  time  of  entering  into  the  contract,  but  whether  lie 
t.  e.  at  the  time  of  the  reference,  make  a  good  title ;  (t)  and,  under  aoeh 
ence,  it  has  been  held,  that  if  the  purchaser  can  shew  a  good  title,  at  any 
before  the  Ma8ter*s  report,  it  will  enittle  him  to  a  decree ;  (k)  and,  even  after 
the  report,  if  the  vendor  can  satisfy  the  Court*  that  he  can  make  a  good  tide, 
by  clearing  up  the  objections  reported  by  the  Master,  the  Court  w3l  make  a 
decree  in  his  favour.  (/) 

r  *0a5  1  I(  i>  to  ^  observed,  that  the  question,  whether  a  TeiHior  was  or 
L  -^  was  not  able  to  make  a  good  title,  at  the  time  of  the  ^referenee  te 

the  Master,  is  a  very  material  one  with  reference  to  costs,  though  not  wiik 
reference  to  the  decree  for  a  specific  performance,  (m)  the  rule  of  the  Coart 
being,  that  a  vendor  is  not  entitled  to  costs,  except  from  the  time  when  his  tide 


(/)  Jenkins  ▼.  HUea,  6  Vet.  658. 

(g)  Fleetwood  ▼.  Green,  16  Yee.  694;  MttrgraTine  of  Anipach  ▼.  Noel,  1  Mad.  SIO; 
Fordyce  ▼.  Ford,  4,  Bra.  G.  G.  494. 

(A)  Bunoaglie  ▼.  Oekley,  3  Sweiut  159.     (t)  Langfcid  v.  Pitt,  t  P.  Wiae.  SM. 
Ik)  Mortlock  ▼.  BuUer,  10  Vee.  39S,  315.     (/)  Peton  v.  Rogev%  Mad.  ^  GsU.  tSS. 
(m)  Seton  ▼.  Sbde,  7  Yet.  379. 
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It  teported  complete;  and  tfaau  up  to  that  time,  he  roost  paj  ooets  himaelf.  (n) 
In  eonfleqnence  of  this  role,  the  Court  has  adopted  the  practice,  at  the  same 
time  that  it  refers  it  to  the  Master,  to  inquire  into  the  vendor's  title,  to  direct  the 
Master,  ia  case  he  shall  be  of  opinion  that  a  good  title  can  be  made,  to  inquire 
and  state  to  the  Court,  when  it  was  first  shewn  that  it  could  be  made;  (o)  this 
was  formerly  done  only  upon  further  directions,  (p)  but  now  it  is  generally  em« 
braced  in  the  original  order,  (q)  If«  however,  the  reference  to  inquire  when  the 
title  was  first  shewn,  is  not  included  in  the  first  order*  tlie  defendant  is  not  pre- 
eluded  from  obtaining  it  aAer  the  report ;  (r)  and,  in  JenmngB  ▼.  Hopton^  (s) 
an  order  to  that  effect  was  obtained,  upon  motion,  before  the  report. 

It  is  to  be  recollected,  (/)  that  it  is  a  fundamental  principle  of  Courts  of  Equity 
to  make  as  complete  a  decision  upon  all  the  points  embraced  in  a  cause,  as  the 
nature  of  the  case  will  admit,  so  as  to  preclude,  not  only  ail  further  litigation 
between  the  same  parties,  but  the  possibility  of  the  same  parties  being  at  any 
fiitnre  period  disturbed  or  harassed,  by  other  parties  claiming  the  same  matter, 
as  wdl  as  of  any  danger  that  may  exist  of  injustice  being  done  to  other  parties 
who  are  not  before  the  Court  in  the  present  proceedings. 

*Aeting  upon  tliis  principle,  the  Court,  in  all  cases  relating  to  p  maott  n 
the  distribution  of  the  estate  of  an  intestate  will,  before  it  makes  ^  -* 

any  decree  affecting  the  estate,  or  even  orders  an  account  of  it  to  be  taken, 
direct  a  Master  of  the  Court  to  inquire,  and  state  to  the  Court,  who  were  the 
next  of  kin  of  the  intestate,  at  the  time  of  his  decease,  and  whether  any  of  them 
are  living  or  dead,  and,  if  dead,  who  are  their  personal  representatives. 

An  inquiry  of  this  nature  is  always  directed,  in  cases  in  which  any  part  of 
the  property  in  question  in  the  cause  devolves  upon  the  next  of  kin,  whether  it 
be  upon  a  total,  or  upon  a  partial  or  constructive  intestacy ;  and,  although  in-* 
sUiDees  have  occurred,  in  which,  at  the  same  time  that  it  has  directed  an  inquiry, 
as  to  who  are  the  next  of  kin,  the  Court  has  gone  on  to  order  the  taking  of  the 
accounts,  dz^c,  in  the  same  manner  that  it  ordinarily  does,  afler  it  is  satisfied 
that  the  next  of  kin  are  all  before  it;  (t/)  yet,  of  late,  it  has  been  the  practice,  in 
all  cases  where  the  next  of  kin  are  concerned,  to  confine  the  decree,  in  the  first 
imtance,  to  an  inquiry  as  to  the  next  of  kin^  and  to  reserve  all  fiirther  direc- 
tions, (x) 

The  same  conrse  is  geoenlly  pursued  in  other  cases,  in  which  there  is  a  fund 
distributable  amongst  persons  constituting  a  particnkr  class,  consisting  of  numer- 
ous individuals,  as  in  the  case  of  a  bequest  to  the  cousins  of  a  testator,  d(c. ;  in 
■och  cases,  as  well  as  in  that  of  intestacy,  the  Court  will,  before  it  directs  any 
steps  to  be  taken,  either  towards  a  distribution,  or  for  ascertaining  the  amount 
ef  the  fond,  satisfy  itself^  by  a  previous  reference  to  the  Master,  that  all  the 

(ffi)  Harford  ▼.  Furrier,  1  Mad.  632 ;  Wynn  v.  Morgan,  7  Yes.  202 ;  Wilaon  v.  Allen. 
1  J.  &  W.  628. 

(o)  Seton  on  Decreea,  209. 

(p)  Seton  on  Decreet,  211 ;  Gibeon  t.  Clarke,  2  Y.  &  B.  103. 

Iq)  Harding  v.  Beckfoid,  Seton  (H|  Decrees,  200;  Wright  v.  Bond,  11  Yea.  80;  Jen- 
UDga  ▼.  Hopton,  1  Mad.  211;  Anon.  3  Mad.  495. 

(r)  Seton  on  Decrees,  211 ;  Gihaon  ▼.  Clarice,  uln  auprat  Daly  v.  Oabocne,  1  Mer. 
882 ;  Birch  y.  Haynea,  2  Mer.  444. 

(•)  I^  aupra^  ted  vkk  Hyde  t.  Wnmghton,  3  l^fad.  279;  Lnhin  ▼.  Lightbody,  8  Pri. 
606. 

^  (0  In  order  to  prevent  delay  and  unneoeaaaiy  ezpenae,  the  Court  has  adopted  the  prai&« 
tiee,  in  suits  of  this  nature,  where  the  titleof  the  vendor  only  is  in  diqpute,  of  directing  refer- 
ences to  be  made  to  the  Master,  to  inquire  into  the  vendor's  title,  upon  motion,  either  before 
OT  after  answer.     Vide  poett  Interlocutory  Applications, 
(tt)  Tuk  Bent  ▼.  Birch«  and  John  v.  Jones;  Seton  on  Decieei^  73,  Appx.  L  U, 
(x)  Ibid. 
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individuals,  coiMtitulijig  the  class  amongst  whom  the  fiind  is  distributable, 
parties  to  the  proceeding :  it  will,  also,  adopt  the  same  course  of  pioceediK 
where  the  property  is  distributable  between  one  of  two  or  more  classes  of  imfi- 
▼iduals :  and,  where  the  plaintiff  has  filed  his  bill,  in  the  character  of  an  indi- 
vidual belonging  to  a  particular  class,  the  Court  has  directed  a  pretimiimy 
inquiry,  whether  he  is  or  is  not  within  that  class ;  thus,  where  the  |^a]nti& 

r    *637    1  ^^^^  ^^^'  ^'^  ^^  ^^  character  of  *n6xt  of  ^in,  an  inquiry  was  dl- 
1-  -J  rected,  as  to  whether  they  did  or  did  not  come  within  that  < 

tion.  (y)  And,  even  where  the  plaintiff  claimed  as  heir  at  law  of  a 
deceased,  through  a  great  number  of  descents,  and^  in  support  of  his  daim,  had 
examined  witnesses  to  prove  that  he  filled  that  character,  the  Master  of  Ibe 
Rolls,  Sir  John  Leach,  before  he  would  hear  the  cause,  duelled  die  Master  lo 
inquire,  who  was  the  heir-at-law  of  the  deceased,  {z) 

It  has  been  observed,  that  a  decree  of  this  description,  is  <  not  pioperiy  a 
decree  in  the  cause,  but  rather  a  preliminary  inteilocutory  order,  with  a  view 
to  inquiry,  before  the  Court  can  do  any  thing  determining  the  ri^i^ts  of  the  par- 
ties.' (a)  It  is,  in  fact,  more  in  the  nature  of  a  *  decretal  order^*  than  of  a 
decree ;  it  determines  no  right,  and  estaUishes  no  interest  in  any  party,  and  caa 
scarcely  be  made  the  subject  of  appeal.  It  is  not,  however,  strictly  speaking, 
a  *  decretal  order,'  which  is  an  order  in  the  nature  of  a  decree,  made  apoa 
motion  or  petition,  such  as  the  order  which  has  been  before  referred  to,  as  bmag 
made  upon  motion  before  hearing,  in  suits  for  the  specific  performance  of  oon- 
tracts,  for  a  reference  to  a  Master  to  inquire  into  the  vendor's  title,  &c.  (b)  Of 
the  same  nature,  are  orders  made  in  foreclosure  suits,  under  the  statute,  7  Gieou 
3,  c  20,  upon  application  by  the  defendant,  having  the  right  to  redeem,  for  a 
reference  to  the  Master  to  inquire  into  the  amount  of  the  principal  mooey  aad 
interest  due  to  the  mortgagor,  and  all  orders  made  under  the  general  older  of 
the  9th  May,  1839,  Ord.  V.  for  a  reference  to  the  Master  upon  motion  to  make 
the  inquiries  and  take  the  accounts  therein  mentioned,  (e)  Orders  made  upm 
petitions,  addressed  to  the  Court  in  a  summary  manner,  either  on  behalf  «f 
infants,  or  under  the  authority  of  Acts  of  Parliament,  also  come  under  the 
denomination  of  decretal  orders  |  as  do  also  those  orders  which  are  made  upon 
petitions,  presented  under  the  authority  of  decrees,  which,  although  final  widi 
r  *638  *1  ^S^^  ^  ^®  persons  having  the  immediate  interest  in  *tfae  pn>- 
^  ^  perty,  in  the  hands  of  the  Court,  reserve  a  right  to  parties  who, 

upon  the  determination  of  the  immediate  interest,  shall  be  interested  in  the  pie- 
perty,  to  apply  to  the  Court  touching  the  same,  as  diey  shall  be  advised 
•  It  is  to  be  observed,  that  the  reservation  of  further  directions,  is  not  oonfiiied 
to  the  first  decree,  but  will  be  repeated  in  every  decree  in  which  it  may  be 
necessary  to  direct  a  reference  to  a  Master ;  (c)  it  also  to  be  observed  that,  after 
such  a  reservation,  the  Court  will  not  interfere  upon  the  matter  reserved  in  a 
summary  way,  but  the  cause  must  be  set  down  for  hearing,  {d) 

When  a  decree  does  not  reserve  the  consideration  of  the  points  of  equity, 
arising  upon  the  determination  of  the  legal  rights  of  the  parties,  or  of  the  fur- 
ther directions  consequent  upon  the  Master's  report,  or  the  costs  of  the  suit,  it 
is  said  to  be  a  *  final  decree,'  and,  when  duly  signed  and  enrolled,  may  be 
pleaded  in  bar  to  any  new  bill  for  the  same  matter.  (/)    Of  this  nature  is  a 

(y)  John  ▼.  Jones,  ubi  supreu 

(z)  Cogan  V.  Stephens,  ISth  Jane,  1831,  MS. 

(a)  Tide  Horwood  v.  Schmedes,  It  Yes.  311,  315. 

(b)  Ante^  p.  031.  (e)  Videpottf  Interlocutory  AppfiddMis. 
leS  Seton  on  Decrees,  36.  \a)  Ibid. ;  Cooke  v.  Gwyn,  3  Atk.  689. 
^/)  iln/e,  p.  175.     Strictly  speaking,  the  term  final  deerae^  is  only  appUiBtble  to  decress 

which  have  been  signed  and  enroUad,  anie,  p.  631.  (n.) 
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decree  (e)  dismissing  the  plaintifTs  bill,  which,  as  we  have  seen  before,  may 
be  pleaded  m  bar  to  a  new  suit,  unless  accompanied  with  a  direction  that  the 
dismissal  is  to  be  without  prejudice  to  the  plaintiff's  right  to  file  another  bill,  {g) 
Directions  of  this  sort  are  inserted,  where  the  dismissal  is  occasioned  by  any 
slip  or  mistake  in  the  pleadings  or  in  the  proof:  thus,  formerly,  where  a  bill 
was  dismissed  for  want  of  parties,  it  was  expressed  to  be  without  prejudice  ;  (A) 
and  so  where  a  bill  was  dismissed,  in  consequence  of  facts  not  having  been 
properly  put  in  issue,  (i)  or  of  the  agreement  for  the  specific  performance  of 
which  the  bill  was  filea,  turning  out,  upon  the  evidence,  to  be  difierent  from 
that  actually  proved,  (k)  In  *Stevens  v.  Ouppy^  {l)  a  bill  for  spe-  p  ^^^g  -i 
cific  performance  was  dismissed  without  prejudice,  because  it  was  L  ^  J 
clear,  that  the  plaintiff  was  entitled  to  compensation,  although  he  was  held  to 
be  precluded,  by  the  frame  of  the  bill,  from  insisting  upon  it. 

It  is  to  be  observed,  that  although  a  decree  of  dismissal  of  a  bill,  for  the  spe- 
cific performance  of  an  agreement,  does  not  carry  with  it  an  implied  injunction 
against  a  subsequent  proceeding  at  law,  it  is,  nevertheless,  the  constant  practice 
of  the  Court,  to  insert  in  the  decree  of  dismissal  of  such  a  bill,  that  it  shall  be 
without  prejudice,  &c.  (m)  The  only  use,  however,  of  introducing  such  words, 
appears  to  be,  to  prevent  an  unfavourable  impression  being  made  against^the 
plaintiff,  upon  the  trial  at  law ;  (n)  and,  whether  it  be  introduced  or  not,  the 
plaintiff,  after  his  bill  for  a  specific  performance  has  been  dismissed  at  the  hear- 
uig,  is  still  considered  by  the  Court  of  Equity,  as  at  liberty  to  bring  his  action 
at  law,  upon  the  contract,  unless  the  Court  thinks  proper  specifically  to  restrain 
him,  by  mj unction,  from  so  doing;  (o)  the  most  usual  course  of  preventing  a 
plaintiff  from  proceeding  at  law,  aAer  a  dismissal  in  a  case  of  this  nature,  is  to 
dismiss  the  bill  without  costs,  on  the  plaintiff's  undertaking  not  to  bring  an 
action;  this,  however,  is  only  by  way  of  compromise,  (p) 

It  is  to  be  observed,  that  the  Court  will,  sometimes,  not  only  acknowledge 
the  plaintiff's  right  to  bring  an  action  upon  an  agreement,  although  it  dismisses 
his  bill,  but  it  will,  in  express  terms, 'give  him  leave  to  bring  his  action  upon 
the  agreement,  [q)  This  course  of  proceeding  is  not  confined  to  cases  of  con- 
tracts, the  Court  will,  in  other  instances,  notwithstanding  it  decrees  a  dismis- 
sion of  the  bill,  reserve  to  the  plaintiff  the  right  to  bring  an  actbn  at  law ;  and 
it  not  unfrequently  happens,  that  the  Court,  instead  of  making  a  decree  for  an 
immediate  dismissal  of  the  bill,  will  direct  it  to  be  retained  for  twelve  months, 
with  liberty  to  the  plaintiff,  in  the  mean  time,  to  proceed  at  law,  as  he  shall  be 
advised ;  in  which  case,  it  forms  a  part  of  the  decree,  that,  if  the  plaintiff  shall 
not  *proceed  at  law,  and  go  to  trial  within  the  time  aforesaid,  the  p  ^^^  -i 
plaintiff's  bill  is  from  thenceforth  to  stand  dismissed  with  costs,  ^  -I 

^,  {r\  but  that,  in  case  the  plaintiff  shall  proceed  at  law  and  go  to  trial,  as 
aforesaid,  within  the  time  aforesaid,  then  the  i  *ourt  doth  reserve  the  considera- 

(e)  The  order  for  dmniflsiiig  a  bill  at  the  hearing  is  not  usually  termed,  in  the  books^  *  a 
decree,*  but  merely  <  an  order  of  dismission ;'  bat,  to  prevent  confusion,  it  is  thought  best  to 
tlesigoate  it  as  <  a  decru^  to  distinguish  it  from  <  an  order  to  dismiss '  made  upon  motion. 

(f)  iln/£,  p.  175. 

(A)  Seton  on  Decrees,  382.     Now,  however,  a  bill  ia  seldom  dbmisMd  for  want  of  par- 
tisi,  anity  ▼.  1,  p.  888. 
(•)  M'Neil  V.  Cahill,  3  Bligh,  268. 

(^)  Wnollam  ▼.  Ileam,  7  Yea.  SS3;  Lyndsay  t.  Lynch,  2  Scfa.  dt  Le£  1. 
(/)  3  Ross.  171. 

(m)  Mortiock  ▼.  Buller,  10  Yes.  292 ;  M'Namara  ▼.  Arthur,  2  Ball  dt  B.  849. 
(a)  Ibid.  (o)  Ibid, 

(p)  Ibid. 

\q)  Edwards  ▼.  Hockm,  Sefton  on  Dscimb,  882. 
[r)  Seton  on  I>ecm%  366. 
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tioa  of  the  costs  of  this  suit,  and  of  all  further  directions,  until  the  Master  dal 
have  made  his  report. 

The  cases  in  which  the  Court  retains  the  bill,  with  liberty  to  the  plaintiff  Is 
proceed  at  law,  are  thoj^e  in  which  it  is  necessary  to  establish  his  ri^t  at  law, 
in  order  to  found  the  equitable  relief  $  (s)  and  the  practice  cannot  be  made  an 
of  to  enable  the  plaindfi*  to  try  whetlier  he  has  any  claim  at  law ;  and  if  he 
fails  there,  to  come  into  this  Court  and  try  to  raise  an  equity.  (/)  And  it  is  to 
be  remarked,  that  although,  in  one  case,  (u)  Lord  Thurlow  appears  to  hafe 
expressed  an  opinion  that  the  Court,  by  retaining  the  bill  for  a  year,  has  admit- 
ted  the  plaintiff's  right  to  equitable  relief,  yet  the  better  opinion  seems  to  be, 
that  such  is  not  the  necessary  consequence,  and  that  the  Court  may  oltimalely 
determine  against  the  plaintiu",  although  the  bill  has  been  retained,  {x) 

It  appears,  formerly,  to  have  been  the  practice,  in  decrees  of  tliis  descriptioa, 
to  reserve  further  directions,  whether  the  action  was  prosecuted  within  the  tioie 
limited  dt  not,  but  latterly  further  directions  are  only  reserved  in  the  event  of 
the  trial  taking  place,  {y) 

In  cases,  however,  where  default  is  made  in  bringing  the  action,  the  bill  wil 
not  be  out  of  Court,  unless  tlie  decree  expressly  directs  that,  upon  default,  Ihe 
bill  is  to  stand  dismissed  ^without  further  order  J*  [z)  In  Cator  ▼•  Z>etfMir,(s| 
it  was  held,  that  such  further  order  could  not  be  obtained  upon  motion,  asl 
that  the  cause  must  be  set-  down  for  further  directions :  but  in  SieoenM  v. 
Pratd  (6)  it  was  held,  that  it  might  be  obtained  on  motion  alsa 
r  *A41  1  *'^  ™*^  ^  noticed,  in  this  place,  that,  in  general,  wiic»i  a  Idi  ii 
L  ^  ordered  to  be  dismissed  upon  a  contingent  event,  the  estabtiaked 

rule  is  that  such  orders  are  not  conclusive,  unless  the  words  ^without  fortfaer 
order,'  are  annexed  to  the  order,  and  that,  where  such  words  are  omitted,  ibe 
defendant  must  apply  for  and  obtain  an  absolute  order  of  dismission,  (c)  la 
this  respect,  however,  the  rule  acted  upon,  where  an  order  is  made  for  a  cine 
to  stand  over  for  a  limited  time,  with  liberty  to  the  plaintiff  to  add  parties,  asd 
in  default  thereof,  that  the  bill  should  stand  dismissed  with  costs,  d^,  is  diffe^ 
ent ;  for  it  seems  that,  in  such  cases,  the  bill  is  actually  out  of  Court,  witbost 
further  order;  {d)  because,  the  defendant  has  it  not  in  his  power  to  set  it  dowa 
again  in  a  fit  state  to  be  heard,  inasmuch  as  he  is  not  the  person  to  add  tbe 
parties. 

Although  the  general  rule  of  the  Court  is,  to  make  a  cximplete  decree  ^poi 
all  the  points  connected  with  the  case,  it  frequently  happens,  that  tlie  parties  sn 
so  circumstanced,  that  a  decision  upon  all  the  points  connected  with  their  iater- 
ests  cannot  be  pronounced  till  a  future  period  i  thus,  for  instance,  the  interest  of 
a  fund  may  belong  to  a  person  for  life,  and,  ailer  his  death,  the  fund  msj  be 
distributable  amongst  a  particular  class  of  individuals  $  now,  althonrh  the  pa* 
sons  who  form  that  class,  as  well  as  the  tenant  for  life,  must  be  and  in  geaenl 
are  before  the  Court  at  the  time  when  the  decree  is  pronounced,  the  Court  wSl 
not,  at  that  time,  take  upon  itself  to  declare  their  interests  in  the  fund  i  becmse 
it  is  a  rule,  never  to  declare  rights  which  are  not  immediately  to  be  acted  upon, 
lest  events  should  occur,  before  the  time  of  acting  upon  them,  which  may 


(•)  Walton  T.  Lew,  6  Yes.  160.  (i)  Ibid. 

(tf )  Duke  of  Leeds  ▼.  Corporation  of  New  Radnor,  2  Bro.  C.  C.  518. 

(«)  Seton  on  Deoreea,  357;  Harwood  t.  Oglander,  6  Yes.  2S5;  and  mdt  Ciiitii  v.  C«- 
tii^  2  Bro.  C.  C.  629;  Qeast  ▼.  Baiker»  ib.  61,  Ed.  Belt  (fMtfjt.) 

(y)  Seton  on  Deci«ea»  857;  and  vidt  Stevena  t.  Praed,  2  Cox.  876;  Cole  v.  Dfer«  L 
C.  27th  Janj.  1747. 

[z)  Seton  on  Decrees,  857.  (a)  Ibid. 

[h)  im  Supra, 

Cator  ▼.  Dewar,  and  Stevens  ▼.  Praad,  uki  Msws* 
Ibid. 
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an  alteraiion  in  tiiofle  rights.  All  that  the  Court,  therefore,  does  under  such 
drcninatances,  is  to  decree  the  interest  of  the  fund  to  be  paid  to  the  person 
entitled  to  the  difidends  during  his  life,  and  to  declare  that,  upon  his  death,  the 
parties  interested  in  the  fund  are  to  be  at  liberty  to  apply  to  the  Court  as  thejr 
may  be  advised.  The  same  sort  of  liberty  is  also  given  in  any  r-  ^f^o  -i 
other  *case  in  which  it  may  seem  requisite ;  and  it  is  to  be  observeo,  L  -  •* 
that  the  effect  of  it  is  not  to  alter  the  final  nature  of  the  decree.  A  decree,  with 
such  a  liberty  reserved,  is  still  a  final  decree,  and,  when  signed  and  eniblled, 
may  be  pleaded  in  bar  to  another  suit  for  the  same  matter;  the  effect  of  it  is, 
however,  to  permit  persons  having  an  interest  under  it,  to  apply  to  the  Courl 
looehing  such  interest,  in  a  summary  way,  either  by  petition  or  motion,  without 
Ihe  necessity  of  again  setting  the  cause  "down. 

It  may  be  remarked,  that  applications,  under  such  a  reservation  in  a  decree 
as  that  laat  mentioned,  may  be  made  either  by  motion  ar  petition,  except  in 
cases  where  the  object  is  to  have  money  paid  out  of  Court,  in  which  case  the 
application  should  be  by  petition ;  (e)  unless,  indeed,  where  the  title  to  the  fund 
is  clear,  as  where  the  money  has  been  carried  over  to  the  separate  account  of 
the  party,  (/)  or  where  the  application  extends  only  to  the  payment  of  interest, 
ip  which  cases,  it  seems,  it  may  be  made  upon  motion,  {g)  But  although, 
applications  of  this  nature  may  be  made  by  motion  as  well  as  petition,  gener- 
ally-speakjng,  motions  which  have  for  their  object  to  give  effect  to  decrees  and 
orders,  should  be  confined  to  cases  where  the  order  which  is  to  be  made  upon 
the  motion,  arises  out  of  recent  proceedings  concerning  which  there  can  be  no 
doubt.  (A) 


It  may  be  noticed  in  this  place,  that  there  are  many  cases  of  deerees  which, 
although  they  are  final  in  their  nature,  require  the  confirmation  of  a  further  order 
of  the  Court,  before  they  can  be  acte^  upon ;  of  this  nature  are  decrees  in  suits 
against  infants,  in  which  a  day  is  given  to  the  infant  to  shew  cause  against  it, 
after  he  attains  twenty-one.  (t)  Of  the  same  description,  also,  are  decrees  pro 
confesso  made  against  a  partv  absconding  to  avoid  the  process  of  the  Court, 
under  the  1st  Wm.  4,  c.  86.  (k) 

*The  most  ordinary  case  in  which  a  further  order  is  necessary  r-  ^^^  -. 
to  complete  the  decree,  is  that  of  a  decree  for  a  foreclosure.  ^  ^^  -^ 
Decrees  of  this  nature,  after  directing  an  account  to  be  taken  by  a  Master,  of 
the  principal  and  interest  due  to  the  plaintiff  upon  the  mortgage,  and  the  tax- 
ation of  the  costs,  direct,  that,  upon  the  defendant*s  paying  to  uie  plaintiff  what 
ahall  be  reported  due  to  him  for  principal,  interest,  and  eosts,  within  fixmoniki 
aiWr  the  Master  shall  have  made  his  report,  at  such  time  and  place  as  the  Mas- 
ter shall  appoint,  the  plaintiff  shall  reconvey  the  mortgaged  premises  to  the 
defendant,  Lc  ^  but,  in  default  of  the  defendant's  paying  to  the  plaintiff  the 
principal  money,  interest,  and  costs  as  aforesaid,  by  the  time  aforesaid,  it  is 
order^  and  decreed  that  the  said  defendant  do  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  equity  of  redemption  of  and  in  the  said  mortgaged 
premises.^/) 

It  is  to  be  observed,  that  the  six  months  mentioned  in  the  order,  are  iurui6r 
>nd  not  calendar  months,  (tn)  and  that  the  plaintiff  must,  unless  the  time  has 

(e)  Anon.  4  Mad.  238.  (/)  Heatheots  t.  Bdwaid^  He.  604. 

(f)  Anon.  4  M«l.  SSS. 

(A)  Loid  Shipbrooka  v.  Lord  Hincbiabmk,  13  Yet.  89S. 

(0  Ante,  Y.  1,  p.  8S6.  (k)  Ante,  r.  1.  870. 

(0  Seloa  on  Dseveoi^  189.  (m)  Ibid.  140. 
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been  enlarged,  attend  eilher  personally  or  by  his  attomeyt  duly  anthoiized  hy 
power  of  attorney,  at  the  time  and  place  appointed  by  the  Master,  to  receive  the 
money  reported  due  by  him  $  and  if,  upon  that  occasion,  the  defendant  does  not 
attend  to  pay  the  money,  the  plaintifPs  right  to  the  estate  will  become  absofaite. 
He  must,  however,  in  order  to  complete  his  title,  procure  a  final  order  for  eon- 
firming  it,  otherwise  the  decree  of  foreclosure  will  not  be  pleadable,  (n)  The 
same  practice  is  also  to  be  observed  in  the  case  of  decrees  for  the  redemptioa  of 
a  mortgage,  which  usually  directs  the  plaintiff  to  pay  the  balances  reported  das 
to  him,  within  six  monthiB  after  the  report,  &c ;  in  default  of  which,  the  pkiii- 
•tifi'*s  bill  against  the  defendant  is  from  thenceforth  to  stand  disoussed  oat  of 
Court,  with  costs  to  be  taxed  by  the  Master:  (o)  under  this  decree,  althon^  it 
r  *<U4  1  ^^'^^^  ^hat  in  default  of  payment  by  the  plaintifir«  his  bill  is  ts 
L  -J  stand  ^dismissed  with  costs,  &c.,  yet  it  will  not  be  so  dismissed 

without  a  final  order,  which  however  may  be  obtained  as  of  course,  (p)  h 
may  be  observed,  in  this  place,  that  the  practice  of  directing  that,  upon  non- 
payment of  money  by  the  plaintiff,  the  bill  shall  be  dismissed,  is  not  confined 
to  bills  to  redeem  mortgages ;  thus,  in  Lowther  v.  Andover^  {q)  a  similar  order 
was  made,  in  the  case  of  a  bill  filed  on  behalf  of  a  purchaser,  for  the  specific 

Serformance  of  an  agreement,  for  the  sale  of  an  estate,  and  the  Master  wis 
irected  to  appoint  a  time  and  place  for  the  payment  of  the  principal  money, 
interest,  and  costs,  ^cc,  and  it  was  directed  that,  in  default  of  pajrm^it,  the 
bill  was  to  be  dismissed  with  costs,  to  be  taxed,  &c  In  such  cases,  as  weB 
as  in  those  above  mentioned,  a  final  order  is  necessar}\ 

It  may  be  remarked  that,  in  cases  of  decrees  of  foreclosure,  the  Coort  will, 
upon  application,  enlarge  the  time  for  payment  of  the  money,  and  it  seems  that 
formerly  it  would  do  this  without  imposing  any  terms  upon  the  defisndant,(r)  but 
it  afterwards  became  the  practice  to  do  it  only  upon  the  defendant  consenting  Id 
refer  it  to  the  Master  to  compute  interest  upon  the  whole  sum  reported  doe  for 
principal,  and  interest,  and  costs; (9)  now,  however,  the  ordinary  terms  npoa 
which  the  Court  enlarges  the  time  are  the  defendant's  undertaking  to  pay  tbe 
sum  reported  due  for  principal,  interest,  and  costs,  and  the  carxyii^  on  tbe 
account  of  subsequent  interest  and  costs,  including  the  costs  of  the  apptiei- 
tion.(/) 

r  *645  1  ^^  i^e^  terms  the  time  will  be  enlarged  for  six  months,  aoi 
I-  -J  again  for  three  months ;  (u)  and  in  Edtoards  Cunfiffe^  {x)  *a  fouih 

order  was  made  for  enbrging  the  time,  though  the  third  was  directal  to  be  per- 
emptory* 

It  is  to  be  noticed,  that,  where  exceptions  are  taken  to  the  Master's  report  of 
principal  and  interest  due  on  the  mortgage,  application  should  be  made  to  havt 
the  time  for  re-payment  of  the  principal  and  interest  enlaiged  until  the  exec^ 
tions  shall  have  been  disposed  of.  (y)    Where,  however,  this  was  omitted,  and 

(it)  Ibid.  144.  A  reletM  of  th«  equity  of  redempCion  after  decrae^  Is  eqoiviJent  to  a  fad 
order ;  Reynoldaon  v.  Pcrkini»  3  Amb.  564. 

(o)  Seton  OD  Decrees,  144. 

( p^  Seton  on  Decrees,  148.  In  this  case,  the  defendant  will  be  entitled  to  tmxed  osiSik 
thoagn  the  cause  wss  heard  on  bill  and  answer,  ante  p.  827.  A  final  diumlsssl  of  a  bill  is 
ndeem,  is  equivalent  to  a  foreckisiue;  Ctioliiiley  v.  Coaateas  of  OzfiNd*  8  Atk.  387; 
Bishop  of  Winchester  ▼.  Paine,  1 1  Yes.  199 ;  bat  not  a  dismissal  for  want  of 
Hansard  ▼.  Hardy,  18  Yes.  480. 

(q)  1  Bro.  C.  G.  897.  (i>)  Ismooid  v.  Claypool,  I  Cha.  Rep. 

?s)  Dickbam  ▼.  Crow,  2  Yes.  471 ;  Bennet  v.  Bdwaida,  2  Yem.  398. 

m  SeCon  on  Decrees,  142;  Edwards  v.  Canlifie,  ibid.,  and   I  Mad.  287; 
V.  The  Corporation  of  Bedford,  17  Yes.  882. 

(u)  Ibid.  (or)  UU  supra. 

(y)  Reavoiaa  v.  Cooper,  1  8.  ^  8.  866. 
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pendioff  the  exceptions  the  time  for  payment  elapsed,  the  plaintiff  was  not 
allowed  to  take  a  peremptory  order  to  foreclose,  but  the  Court  referred  it  back 
to  the  Master  to  compute  subsequent  interest,  and  to  appoint  a  new  time  of 
payment,  (z) 

Where  a  decree  of  foreclosure  was  appealed  from,  the  Court  refused  a  mo- 
tion to  suspend  the  execution  of  the  decree  till  six  months  aAer  the  appeal 
should  be  heard,  but  directed  that  on  the  defendants  paying  to  the  plaintiff  the 
interest  due  from  the  time  of  filing  his  bill  and  the  costs,  (upon  the  plaintiff's 
undertaking  to  re-pay  the  same  if  the  decree  should  be  reversed,^  and  consent- 
ing to  the  appointment  of  a  receiver,  the  defendants  might  taxe  six  months 
from  the  time  fixed  by  the  Master's  report,  (a) 

Although  the  Court  will,  up(»n  a  bill  for  a  foreclosure,  allow  the  defendant, . 
upon  application,  to  enlaige  the  time  appointed  for  payment  of  the  principal, 
interest,  and  costs,  it  will  not  do  so  upon  a  bill  to  redeem,  for  then  the  plaintiff 
comes  into  Court  saying,  ^^Here  is  the  money,  give  me  the  estate,"  but  in  a 
rait  by  a  mortgagee  to  foreclose,  the  Court  acts  against  a  person  unwilling  to 
pay,  and  imposes  upon  him  the  terms  that  if  he  does  not  pay  he  shall  lose  his 
estate.  (6) 


It  has  been  before  stated  that  where  a  plaintiff  settmg  down  a  cause  brings  it 
on  to  a  hearing,  and  the  defendant,  though  served  with  a  subpoena  to  hear  judg- 
oient,  does  not  attend,  the  plaintiff  will  only  be  entitled  to  a  conditional  decree, 
*that  is,  to  a  decree  which  can  only  be  made  absolute  if  the  de-  p  nt^^fi  1 
fendant,  upon  being  served  with  a  subpoena  for  that  purpose,  shall  ^  o  o  j 
not  appear  at  a  certain  time  and  shew  good  cause  to  the  contrary. 

Decrees  of  this  sort  are  termed  decrees  91m,  and  are  incomplete  till  con- 
firmed or  made  absolute,  which  it  is  necessary  they  should  be,  before  they  can 
be  enrolled  or  enforced  as  decrees  of  the  Court 

The  cases  in  which  decrees  of  this  nature  will  be  made,  in  consequence  of 
die  party  against  whom  they  are  prayed  not  appearing  at  the  hearing,  have  been 
already  pointed  out,  as  well  as  the  nature  of  the  clause  introduced  into  them 
from  which  they  derive  their  denomination  of  decrees  niii.  Except  in  this 
clause,  they  difier  litde  in  point  of  form  from  ordinary  decrees  made  upon  heap- 
ing all  parties ;  the  principal  variation  being  in  the  omission  of  the  recital  of  the 
evidence,  (c)  which,  in  other  decrees,  is  alwa3rs  entered  as  read*  The  omission 
of  the  evidence,  however,  does  not  extend  to  cases  in  which  the  object  of  the 
suit  is  to  establish  a  will  against  an  heir-at-law,  because  in  such  cases,  as  has 
been  before  stated,  the  Court  will  not  declare  the  will  well  proved  without  hear- 
ing the  evidence  read.  (cQ 

So  also  if  there  are  several  defendants,  and  one  only  makes  default,  the 
deerae  is  drawn  up  absolutely  as  to  those  who  appear,  and  contains  a  clause 
mn  as  to  the  one  who  does  not  appear,  (e)  the  proofs,  if  necessary  to  the  case 
against  the  other  defendants,  must  be  entereil  as  read.  The  answer  also  ought 
in  all  cases  of  this  nature  to  be  entered  as  read.  (/) 

(z)  Ibid. 

!a)  Mookhoute  ▼.  The  Corpontion  of  Bedibid,  ubi  mspra, 
b)  NovcMielikiv.  Wakefield,  17  Ves.  417.     (e)  8tabbe  v. ^  10  Ye^  SO. 

(d)  AnU^  eS8;  Webb  v.  Liteoti  8  Atk.  25;  1  Diek.  88,  8.  C. 
It)  1  Smith's  Ch.  Pr.  417. 

(/)  Seloa  on  Decreet,  866;  Beamet's  Ord.  198;  Haliey  ▼.  Smyth,  Mot.  186;  For. 
161,  154 ;  on/e,  680. 


The  cltase  miH  m  ve  have  teen  before,  diieeli,  ihtU  ii  MhaU  he  hmJEmg 
vpmi  the  defendant^  unless  he^  on  being  served  wUkasybpaenaioskememm, 
to  be  served  on  him  for  thai  purpose^  shall  shew  tmto  the  Court  goodesmstls 
the  contrary  :Q^)  Ai  also  goes  on  to  provide  that  *^the  defendant^  brfore  hi  m 
to  be  admitteato  shew  nicA  cause^  ts  to  pojf  unio  the  iplmni^  Ms  €osis{k)jf 
r  *647  1  ^^  *drfaidi  in  appearance^  to  be  taxed  by  the  MeuierJ^  Tb 
I-         *     ^  first  thiQg,  therefore,  to  be  done  by  the  pbintii^  after  he  has  dnvi 


ap,  passed  and  entered  the  decree  mti,  is  to  serve  the  defendant  with  a 
to  shew  cause  why  the  de<»ee  should  not  be  made  absolute. 

The  form  of  this  writ,  as  directed  by  Lord  Brougham's  Orden,  (t)  is  ai  id- 
lows  : — 

Victoria,  J^— To  -— —  Greeting.     We  command  yon  thai  within 

days  after  the  service  of  this  writ  on  you,  exclusive  of  the  day  of  aueh  semai 
you  do  shew  unto  our  High  Court  of  Chancery  good  cause  why  a  certain  deoei 
made  by  — ^  on  the  -*— —  day  of  -»—  in  a  certain  cause  wherein  — » 
(and  another  or  others)  are  plaintiffs,  and  — ^—  (and  another  or  othen) 
defendants,  should  not  be  binding  upon  you.  In  default  whereof  such 
will  stand  and  be  absolute  against  you.     Witness,  ii^ 

The  method  of  suing  out  a  subpoena  of  this  nature  is  the  same  aa  the  mechod 
of  suing  out  an  ordinary  subpcena  ad  respondendum^  which  has  been  bcfin 
pointed  out  {k)  When  sued  out  it  must  be  served  either  personally  upon  die 
party,  or  by  leaving  a  copy  of  it  at  his  dwelling  house,  with  some  of  his  faody, 
ja  the  same  manner  as  other  «tt6pasnc».  (/) 

It  seems,  however,  that  if  a  party  has  left  the  kingdom,  or  has  ahecooded  fa 
the  purpose  of  avoiding  service  of  the  subpoena^  the  Court  will,  upon  alfidiiit 
of  the  fact,  order  service  upon  the  clerk  in  Court  to  be  good  service,  (m) 

Under  the  old  practice  of  the  Court,  there  seemed  to  be  no  prefizt  time  kt 
the  service  of  this  subpmna,  nor  was  it  specified  how  many  daya*  notice  ihi 
defendant  was  to  have  between  the  day  of  service  and  the  day  to  ahew  cause;  (a) 
both  these  defects  are,  however,  now  remedied  by  the  new  orders  of  the  Coai^ 
and  by  the  form  of  the  writ  as  pointed  out  by  them.  The  7lh  of  Lord  Dis^ 
ham*s  Orders  directs,  (o)  that  the  time  for  serving  any  subpmna,  (exoepi  for  eoBt%) 
r  *648  1  *^^^  be  limited  to  the  last  day  of  the  term  next  following  the  leia 
I-  -^  or  vacation  in  which  it  waa  sued  out;  and,  acoordiog  to  the  km 

of  this  writ  as  pointed  out  at  the  foot  of  the  orders,  tlie  time  of  appeaiisg  is 
pursuance  of  it  is  limited  to  a  certain  number  of  days  after  service,  ezrlusivsrf 
the  day  of  service.  The  blank  lel\  for  the  number  of  days  in  the  ]Mioled  Utm 
,is  generally  filled  up  in  conformity  with  the  old  practice  which  allowed  iki 
defendant  eight  days,  exclusive  of  the  day  of  service  of  thfc  writ,  {p)  m)Am 
which  to  ahew  cause  against  tlie  decree. 

The  subpcma  having  been  rq[ularly  served,  an  affidavit  of  the  service  Ihaeof 
should  be  made  and  filed,  and  an  office  copy  taken,  to  be  read  in  Coait,  aai 
counsel  should  be  instructed  to  move  to  make  the  decree  absdute.  This  i 
should  not  be  made  till  the  day  after  the  time  limited  in  the  subpema  for 
ing  cause  against  the  decree  has  expired,  and,  previous  to  makin|r  it,  that  ii  is 
ny,  on  the  morning  of  the  day  after  the  time  for  shewing  cause  has  ebpssi 
application  must  be  made  to  the  Registrar  for  his  certificate,  who,  tfaereapoai 


(g)  Ibid.  (A)  SetoQ  on  Decreea^  3 

(t)  Onl.  laaa.  Us)  AnU,  V.  1,  p.  560. 

(/)  Ante,  Y.  1,  fi64;  Lander  ▼.  Wbitmora,  3  Dick.  596. 
?m)  Eloock  ▼.  Glen.  S  Dick.  764:  Ante.  v.  I.  n.  943;  Vidteiiam 


Lttder  ▼.  Whitmon^  uU  supra. 
»  Hind.  437. 
[p)  Hand.  487. 


(«)  Hind.  437.   '  (•)  Old.  1688. 
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eriifies,  in  wrUin;«  indorsed  upon  the  decree,  <<that  there  is  not  any  order 
Qtered  with  the  R^istrar*  whereby  cause  is  shewn  to  the  contrary  hereof,  to 

lie  -—  day  of ,  [the  day  on  which  the  motion  is  made]  j"  upon  the 

lotion  being  made,  and  the  above-mentioned  certificate  and  affidavit,  being  read 
ie  order  for  making  the  decree  absolute  will  be  made  of  course,  (q) 

If  a  defendant  means  to  shew  cause  against  a  decree  on  default,  being  made 
bsolute,  he  should  apply,  by  petition,  to  the  Lord  Chancellor  or  Master  of  the 
tolls  before  whom  the  canse  was  set  down,  stating  the  decree,  and  praying 
lat,  upon  payment  of  the  costs  of  his  default  in  attendance,  the  cause  may  be 
^stored  to  the  paper  of  causes,  and  set  down  to  be  heard  next  after  the  cauneB 
Iready  iqtpoirUea  to  be  heard^  which  will  be  ordered  of  course,  (r)  upon  the 
irms  of  paying  to  the  other  party  the  costs  of  the  default  to  be  taxed  by  the 
faster. 

It  is  to  be  noticed  here,  that,  in  The  Margravine  of  ^nspach  r-  ^^^  -^ 
V.  Noelj  {$\  Lord  Eldon  expressed  his  disapprobation  of  the  prac-  ^  ^ 

ce  of  ordering  the  cause  to  be  set  down  next  after  the  causes  already  appointed 
»  be  heard,  and  directed  the  cause  to  be  set  down  for  a  particular  day  $  but,  in 
^ndershell  v.  Norton^  {t)  the  Master  of  the  Rolls,  Sir  John  Leach,  held,  that 
le  old  practice  was  correct,  but  that,  upon  the  cause  being  set  down,  either 
irty  might  apply  to  have  it  advanced. 

The  order  for  setting  down  the  cause,  when  passed  and  entered,  must  be 
aly  served  upon  the  clerk  in  Court  of  the  opposite  party,  (u) 
We  have  seen  above,  that  the  party  applying  to  shew  cause  against  the  de- 
^ee,  must,  before  he  is  admitted  to  do  so,  pay  to  the  other  party  his  costs  of 
e  default,  to  be  taxed  by  a  Master ;  in  consequence  of  this,  the  practice  is 
r  the  person,  serving  the  order  to  set  the  cause  down,  to  demand,  at  the  same 
me,  the  other  party  s  bill  of  costs,  pursuant  to  the  order.  This  bill  of  costs 
ast,  if  the  parties  differ,  be  taxed  by  the  Master  in  the  usual  manner,  and 
en  the  amount  must  be  paid  or  tendered  to  the  adverse  clerk  in  Court,  and  a 
ceipt  or  certificate  taken,  or  an  affidavit  of  the  tender  and  refusal  made  and 
ed,  after  which  the  party  must  apply  to  the  Registrar  with  the  order  for  restor- 
g  the  cause  accompanied  by  the  receipt  or  certificate  of  payment,  or  by  an 
Bee  copy  of  the  afiidavit  of  tender  and  refusal,  who  will  set  the  cause  down 
be  heard  according  to  the  order.  The  Registrar,  however,  will  not  set  the 
use  down  without  seeing  the  receipt  or  the  auffidayit  of  the  tender  and  refusal 
'  the  costs,  (x) 

And,  unless  the  cause  be  actually  set  down,  the  Registrar  will  not  certify  that 
ere  is  no  order  whereby  cause  is  shewn  to  the  contrary  of  the  decree,  the 
der  being  considered  oC  itself  as  no  stay  of  proceedings,  (y) 
When  Sie  cause  comes  on  pursuant  to  the  order  for  rehearing,  the  pleadings 
s  opened  and  the  evidence  read,  and  the  cause  is  otherwise  heard  in  the  same 
uiner  as  causes  which  come  on  for  hearing  in  the  ordinary  course ;  {z)  and 
e  eame  *objections  may  be  raised  for  want  of  parties,  (a)  or  upon  r-  mica  -i 
lier  grounds,  as  upon  an  original  hearing.  ^  -^ 

Whatever  decree  is  then  miade  will  be  absolute,  even  though  the  party  again 
akes  default,  {b) 

It  is,  however,  to  be  observed,  that,  after  a  cause  has  been  reheard  for  the 
urpoee  of  enabling  the  defendant  to  shew  cause  against  a  decree  nisi^  the  Court 


(7)  nrid.  (r)  Ibid. 

(#)  19  V«.  587;   1  Mad.  813,  8.  C.  (1)  Seton  on  Deerwi^  856. 

(tt)  Hind.  488. 

Ix)   Vide  Beame0*«  Old.  198,  814.  (y)  Hind.  438. 

(z)  Margravine  of  Aiuipach  ▼.  Noel,  1  Mad.  318. 

(aS  Jackson  v.  Lea,  1  Dick.  93.  (6)  Hankwiti  ▼.  Ocaird,  1  Dick.  109. 
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will  pennit  a  rehearing  of  tt  upon  the  ordinary  terms^  even  though  the  effect  of 
the  first  rehearing  of  the  cause  has  been  to  confirm  the  decree  msL  The  fist 
rehearing  in  that  case  is  in  fact  the  original  hearing  of  the  cause  by  the  Gomti 
and  the  decree  then  pronounced  is  the  act  of  the  Court,  which  is  not  the  am 
with  the  decree  nisU  which  is  only  considered  as  the  act  of  the  party,  (c)  tlit 
consequence  of  which  is,  that  such  decree  is  liable  to  all  the  same  oonseqaeoeei 
as  a  decree  made  by  the  Court  in  the  first  instance  would  hare  been. 

But  the  privilege  of  having  a  decree  which  has  been  made  absolute  reheat 
in  the  ordinary  course,  is  not  confined  to  cases  in  which  the  decree  has  kieai 
made  absolute  aAer  the  cause  has  been  regulariy  heard  under  an  order  obtained 
for  that  purpose,  as  above  directed,  but  it  will  be  permitted  even  where  a  d^ 
fendant  having  procured  an  order  to  set  down  the  cause  for  rebeartng,  for  die 
purpose  of  shewing  cause  against  the  decree,  has  omitted  to  appear  upon  sadi 
rehearing,  {d)  It  has  also  been  permitted  when  the  decree  has  been  made  abso* 
lute  upon  motion  for  want  of  cause  shewn:  thus,  in  Ctmj/n^ham  v.  Cumfng- 
hamj  (e)  where  the  defendant»  two  years  aAer  the  decree  had  been  made  abis- 
lute,  petitioned  for  and  obtained  an  order  for  a  rehearing  upon  the  ordinaiy 
terms.  Lord  Hardwicke,  although  he  at  first  doubted  whether  such  a  proceeding 
was  nwular,  and  whether  the  defendant  ought  not  to  be  put  to  move  to  diachaip 
the  order  for  making  the  decree  absolute,  at  length  determined  that  the  onfar 
r  *Ani  1  ^^  rehearing  should  *not  be  discharged*  but  that  it  should  stad, 
I-  -'  on  the  defendant's  undertaking  to  pay  the  costs  he  ooght  to  bus 

Said  for  his  default  in  case  he  had  come  and  shewn  cause,  to  be  taxed  by  ikt 
faster ;  and  also  such  costs  of  the  proceedings,  subsequent  to  the  decree,  as  the 
Court  should  award,  in  case  the  decree  on  rehearing  should  be  varied,  and  ihe 
costs  of  the  motion. 

It  is  to  be  observed  that,  in  the  above  case,  Lord  Hardwicke  appears  to  bait 
considered  the  course  adopted  by  the  defendant,  of  obtaining  the  order  for  aic- 
hearing  without  previously  moving  to  discharge  the  order  to  confirm  thedecne, 
as  having  been  irregular,  although,  for  the  purpose  of  avoiding  the  expense  wai 
delay  of  a  proceedmg  to  set  it  aside,  he  allowed  the  order  to  stand  upon  the 
conditions  above  stated.  The  precedent  thus  set  by  Lord  Hardwicke,  was  Al- 
lowed by  Jjord  Eldon,  in  Vowies  v.  Youngs  {/)  which  appears  to  have  beea  t 
case  under  circumstances  neariy  similar  ^  his  Liordship,  however,  intimaiei 
diat  the  proper  course  would  have  been  for  the  defendant  to  have  made  an  apfii* 
cation  to  discharge  the  order  for  making  the  decree  absdute.  But  it  is  to  be 
observed,  that,  in  Mtomey  General  v.  Brooke^  (g)  where  a  decree  fiiit  bi 
been  made  and  confirmed,  the  defendant  applied  to  the  Court  by  motion,  to  die- 
charge  the  order  for  making  the  decree  absolute,  and  for  a  day  to  shew  canae 
against  the  decree  nist,  but  the  Lord  Chancellor  said  he  thought  it  wooU  be 
more  fit  to  rehear  the  decree  upon  terms  than  to  discharge  the  former  order,  ni 
accordingly  directed  that  the  defendant  should  be  at  liberty  to  present  a  petiiios 
to  rehear  die  cause  upon  such  terms  as  should  be  just,  the  same  to  come  oa  m. 
the  regular  course  with  the  cause  petitions.  In  pursuance  of  this  order,  a  pe6- 
tion  of  rehearing  was  presented  to  the  Court  in  the  ordinary  (brm,  with  the 
usual  certificate  of  counsel  annexed,  and  the  order  for  a  rehearing  made  upon 
the  terms  of  paying  the  relator's  costs  of  the  application,  and  of  the  preriotf 
proceedings  in  the  Master's  office ;  and  it  may  now  be  stated  to  be  the  genenl 
rule  of  the  Court  to  put  the  party,  applying  to  open  a  decree  niti  which  be 
r  •AftfK  1  ^'^  made  absolute,  to  a  petition  for  a  rehearing,  *rather  than  allow 
L     ^*    J  him,  in  a  summary  way,  to  get  rid  of  the  efiect  of  his  own  negii- 


[c)  Carew  ▼.  Johmtone,  2  8ck.  dc  Lef.  800;  Knight  ▼.  Toung,  3  V.  dt  B.  186. 
\d)  Hankwits  ▼.  Ocarrd,  1  Didu  109.  {e)  1  Amb.  89. 

/)  9  Ve^  \1%.  is)  8  Mer.  698. 
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fence  by  motion,  {g)  Such  a  petition  must  be  preaented  under  the  sanction  of 
t  certificate  by  counsel,  in  the  same  manner  as  an  ordinary  petition  of  rehear- 
0^9  and  no  affidavit  is  necessary  in  support  of  it,  the  Court  giving  credit  to  the 
ignature  of  counsel  as  a  mark  that  in  their  opinion  the  case  is  proper  to  be  re- 
leard.  (A) 

It  is  to  be  remarked,  that,  in  the  above  case  of  the  Attorney  Oeneral  v. 
Brooke^  (i)  the  parties  had  actually  proceeded  under  the  decree  in  the  Master's 
iffiee  as  tar  as  the  preparation  of  the  draft  report  and  thai,  in  Elnsay  v.  Kin' 
8y,  {k)  where  a  similar  order  was  made,  the  Master  had  actually  made  his 
Bpoit,  which  had  been  confirmed. 

An  order  for  a  rehearing  may  be  obtained  by  a  plaintiff  when  the  cause  has 
een  originally  set  down  for  hearing  ad  requisUionem  defenderUia  and  a  decree 
ir  dismissing  the  bill  made  upon  default  of  the  plaintiff's  appearance.  (/)— » 
l*hos,  in  Terran  v.  Waiie,  (m)  where  an  order  of  this  nature  had  been  obtained 
y  the  plaintiff,  npon  an  application  being  made  to  discharge  it,  it  was  ordered, 
%ai,  upon  the  plaintiffs  paying  costs  to  the  defendant  and  consenting  also  to  pay 
Dch  costs  as  should  be  awarded  against  him  on  rehearing  the  cause,  the  order 
liould  stand,  or  otherwise  be  dischaiged. 

It  may  be  remarked,  in  this  place,  that  the  necessity  for  requiring  the  party 
pplyiog  for  a  rehearing,  to  enter  into  an  undertaking  to  pay  such  costs  as  the 
!oart  shall  award  against  him  as  was  done  in  the  last  mentioned  case,  and  also 
I  some  of  the  other  cases  above  referred  to,  has  been  obviated  by  a  general 
rder  of  the  Court,  of  the  30ih  of  April  1700,  which  requires  the  party  obtain* 
ig  an  order  for  a  rehearing,  to  deposit  10^  with  the  Registrar,  and  renders  him 
able  to  pay  such  further  costs,  as  the  Court,  upon  such  rehearing,  should  think 
roper  to  direct;  and,  by  the  42nd  of  Lord  Lyndhurst's  Orders,  which  directs 
lat  the  deposit,  upon  every  petition  of  appeal  or  rehearing,  should  be  increased 
i  *20A,  lo  be  paid  to  the  adverse  party,  when  the  decree  or  order  p  »qq^  ~i 
>pealed  from  is  not  varied  in  any  material  point,  together  with  the  ^  -■ 

irther  taxed  costs,  occasioned  by  the  appeal  or  rehearing,  unless  the  Court  shall 
iherwise  order,  (o) 

It  is  to|be  observed,  that  the  right  to  have  a  decree  upon  default  reheard,  is 
n  confined  to  the  party  against  whom  the  decree  has  been  obtained  ;  if  the 
nty  obtaining  the  decree,  finds  that  he  has  not  taken  such  a  decree  as  he  is 
ititled  to,  or  has  committed  an  enor  in  the  form  or  substance  of  it,  he  may 
nre  it  reheard  upon  the  usual  terms  9  (p)  he  must,  however,  previously  to  pre- 
Qting  his  peitition  for  that  purpose,  have  the  decree  made  absolute.  In  BaX" 
r  ff.  fVtUon^  (q)  Lord  Hardwicke  dismissed  a  petition  of  appeal  upon  the 
oand  that  this  was  omitted  to  be  done;  but  he  did  so  without  prejudice  to  any 
iw  petition,  in  case  the  party  should  be  advised  to  present  one,  and  ordered 
e  depoett  to  be  paid  back,  (r) 

After  a  decree  by  default*  has  been  made  absolute  by  default,  and  an  appeal 
carried  up  to  the  House  of  Lords,  the  House  #ill  not  allow  any  proofs  to  be 
id  hj  the  appellanti  because,  as  we  have  seen,  no  proofs  are,  in  such  cases, 
■d  in  the  Court  below.  {$) 


(jg)    Vide  Koight  ▼.  Toang,  2  V.  4c  B.  184^  186. 

(A)   Canygnham  ▼.  CunyngbafD»u6iMfpra.    (t)  18  Ves.  321. 

(k)   G'lUA  1  Dick.  145.  (/)  Ante^  p.  623. 

(m)   2  Dick.  782.  (r>)   Vidt  po$i.  Rehearing^  and  Appeals. 

f  p)  Bmxter  ▼.  Wilson,  2  Atk.  162.  (7)  Ubi  mpra. 

(r)  Reg-  Lib.  1740,  fol.  221.  («)  Button  ▼.  Price,  Piec.  in  Cha.  212. 
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SECTION  11. 

Of  the  Ihrm  of  Deereei. 

Before  we  proceed  to  the  consideration  of  the  practice  arising  upon  decna 
when  pronounced,  it  will  not  be  out  of  place  to  make  a  few  obsenratioos  Bpn 
their  form.  Decrees,  in  general,  consist  of  three  parts : — 1,  the  date  and  tiite; 
r  *B54  1  ^  ^^^  recitals;  arid  3,  the  ordering  part;  to  which  may  somedaei 
L  J  be  ''^added  4,  the  declaratory  part,  which,  when  made  use  of,  goo- 

ally  precedes  the  ordering  part. 

1.  The  decree  commences  with  a  recital  of  the  day  of  the  month  and  yor 
when  it  was  pronounced,  and  of  the  names  of  the  several  parties  to  the  am; 
and,  it  is  to  be  observed,  that  it  is  necessary  that  the  parties,  both  plaintiff  laii 
defendant,  should  have  the  same  tides  in  the  decree,  as  they  have  in  the  bfll;  (^ 
thus,  if  the  plaintiff  is  described  in  the  bill,  as  executor  or  administiaior,  ^ 
decree  must  be  accordingly. 

2.  Formeriy,  decrees  contained  recitals  of  the  pleadings  in  the  canse,  wbidk 

were  introduced  in  the  following  manner :— This  cause  coming  on  the 

instant,  and  also  on  this  present  day,  to  be  heard  and  debated  before  the  B^ 
Honourable,  ^c.'  in  the  presence  of  counsel  learned  on  both  aides,  the  ak- 
stance  of  the  plaintiff's  bill  appeared  to  be,  ^lc^  [then  followed  a  recital  of  tbe 
material  parts  of  the  bill  ;1  therefore,  that  the  defendants,  Ac*^  [reeitiiY  it 
prayer,]  and  to  be  relieved  in  the  scope  of  the  plaintiff's  bill ;  whereto  te 
counsel  for  the  defendants  alleged,  that  they,  by  their  answer,  ^Icc. ;  [then  All- 
lowed  a  recital  of  the  defence  set  up  by  the  answer;^  whereupon,  ^1^  (b)  h 
like  manner,  a  decree  upon  further  directions,  according  to  the  old  form,  mM 
the  ordering  part  of  the  original  decree,  and  the  Master's  report  made  in  pon- 
ance  of  it.  (c) 

Many  attempts  have  been  made  by  the  judges  of  the  Court,  from  Iiidb  l» 
time,  to  shorten  the  length  of  decrees,  occasioned  by  the  introduction  of  Ae 
above  recitals ;  and  we  find  in  the  books,  several  general  ordm,  whieb  hm 
been  promulgated  with  that  view.  By  the  latest  of  them,  (an  order  of  Lori 
Hardwicke's,)  (d)  it  is  ordered,  that  ia  original  decrees  and  orders  uMde  on  ^ 
hearing  of  causes,  the  recitals,  previous  to  the  exhibits  read,  be  the  sufaMn* 
and  scope  only  of  the  pleadings,  tending  to  the  points  in  controversy,  spii 
which  the  decree  is  founded,  and  be  made  ta  a  most  concise  manner,  andaotl^ 
contain  any  recitals  immaterial  to  the  points  in  issue.  It  is  obviooa,  tbataKk 
r  *665  1  *  ^®^^^  ^^  drawing  up  decrees  as  *that  directed  by  the  above  oiila« 
L  J  would  be  very  desirable;  but  to  abriilge long  pleadings  in  eonlbia- 

ity  with  those  directions,  requires  more  care  and  attention  than  the  Registnff 
have  it  in  their  power,  from  their  numerous  and  important  avocationB,  to  apflf 
to  this  part  of  their  doty,  and  the  consequence  has  been,  that,  the  task  hMf 
necessarily  devolved  upon  incompetent  persons,  the  decrees  have  not  htm 
drawn  up  with  that  brevity  and  conciseness  which  is  desiiaUe.  Th»  dmi^ 
stance,  as  well  as  others  connected  with  the  subject,  were  taken  into  coDnfen- 
tion  by  the  commissioners,  appointed  in  1826,  to  inquire  into  the  practice  of  tbe 
Court ;  who,  after  bestowing  much  time  and  labour  in  the  investigation  of  ife 
subject,  reported  that  they  found,  *  that  in  the  opinion  of  very  many  experieoeed 
persons,  the  advantage  of  having  the  nature  and  substance  of  the  case  set  M 


(a)  Cura.  Cane  169.  (M  Selon  on  Dedeesi  5. 

(r)  Ibid.  9.  (<4  Viik  BeuoM'B  Old.  8SK 

Note.  This  error  in  the  folios  if  in  the  London  Edition.— £tf.  New  Ub, 
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1  the  docnment  which  eontaiDS  the  decision,  oyer-baUnces  any  e?il  which 
Bsnlts  from  its  length ;'  and,  that  they  did  not  propose  any  new  rale  as  to  the 
>nn  of  decrees,  although  they  wished  strongly  to  enforce  the  propriety  of 
leater  attention,  than  appeared  to  be  paid  to  the  terms  of  Lord  Hardwicke's 
ffder  in  that  behalf. 

'When  the  names  of  the  commissioners  (e)  who  signed  the  above  report,  are 
aken  into  consideration,  and  it  is  recollected  that  the  opinion  they  gave  was 
funded  apon  the  examination  of  some  of  the  most  eminent  practitioners  at  the 
mr^  it  is  not  a  little  surprising,  that  the  legislature  should,  without  further  appa- 
ent  investigation,  have  taken  the  step  of  introducing  a  regulation  totally  at' vari- 
mee  with  its  recommendations  $  it  is,  however,  the  fact,  that  by  the  statute  3 
ind  4  Wro.  IV.  c.  04,  s.  10,  it  is  enacted  Mhat,  unless  the  Court  shall  other- 
riae  speeifically  direct,  no  recitals  shall  be  introduced  in  any  decree  or  order  of 
he  Court;  but  the  pleadings,  petition,  notice,  report,  evidence,  affidavits,  exhi- 
nts,  or  other  matters  or  documents,  on  which  such  decree  shall  be  founded, 
iiall  be  merely  referred  to;  and,  that  it  shall  be  lawful  for  the  Lord  r-  ^^^w.  -i 
Chancellor,  *if  he  shall  think  fit,  together  with  the  Master  of  the  L  ^^  J 
Soils  and  Vice  Chancellor,  or  one  of  them,  to  make  and  issue  such  rales  and 
eolations  as  to  the  forms  of  such  decrees  and  orders,  as  he  may  deem  neces- 
mry  or  proper,  for  the  purpose  of  drawing  up  such  decrees  and  orders,  and 
sarrying  into  effect  the  provisions  of  the  act  with  regard  thereto.* 

By  Lord  Brougham's  Orders,  (/)  made  in  pursuance  of  the  above  act,  <  for 
lie  purpose  of  avoiding,  as  much  as  may  be,  expense  and  delay  in  the  drawing 
ti  the  decrees  and  orders  of  this  Court,  it  is  directed  that,  (except  in  orders  for 
ipecial  injunctions,  in  which  the  usual  recitals  shall  be  inserted  as  heretofore,) 
■either  the  bill  nor  answer,  nor  any  part  thereof,  be  stated  or  recited  in  the  origi- 
nal decree  or  order ;  and  that  no  part  of  the  Master's  report  be  stated  in  any 
decree  upon  further  directions,  except  the  Master's  finding  or  opinion  upon  the 
Bohject  referred  to  him;  and  that,  in  orders  made  upon  petitions,  no  part  of  the 
petition  be  stated  or  recited  except  the  prayer  j  And,  that  the  same  principle  of 
brevity  be  observed  in  all  the  orders  of  this  Court,  made  upon  motion,  so  far 
as  may  be  consistent  with  a  statement,  explaining  the  grounds  upon  which  the 
order  is  made.  And,  for  the  better  understanding  of  the  said  order,  certain 
fonDs' of  decrees  and  orders,  drawn  pursuant  thereto,  are  subjoined.  And,  it  is 
thereby  directed,  that  such  forms  shall  be  observed  in  all  cases,  as  nearly  as 
Day  be ;  and  that,  before  any  order  made  on  a  petition  be  passed,  the  original 
petition  be  filed  with  the  clerk  of  the  reports.' 

It  may  be  noticed  here,  that  the  practice  of  the  Court  of  Chancery,  with 
tegaid  to  stating  in  the  decree  the  evidence  read  in  the  cause,  is  merely  to  state 
it  generally,  without  specifying  the  particular  depositions  which  have  been  made 
ase  ot  The  entry  is  in  the  following  words,  viz :  *  Whereupon,  and  upon 
debate  of  the  matter,  and  hearing  the  will  of  J.  P.,  date,  Slc,^  and  the  defend- 
ant's answers,  and  the  proofs  taken  in  this  cause  read,  and  what  was  alleged  by 
the  counsel  on  both  sides,  &c.'  (^)  This  method  of  entering  the  p  ^^^^  ^ 
evidence  in  *the  decree,  was  disapproved  by  Lord  Keeper  North,  ^  -^ 

in  Brtnd  v.  Brend^  {h)  who  said,  he  would  not  allow  of  the  practice;  and 
insisted,  that  the  facts  which  were  proved,  and  allowed  by  the  Court  as  proved, 
should  be  particularly  so  mentioned  in  the  decree.  The  practice,  however,  has 
nevertheless  been  continued,  and  the  reference  to  the  evidence  is  merely  general. 


(e)  Containing,  amongst  others,  those  of  Lords  Eldon  and  Gifibrd,  Sin  John  Leach, 
barles  Wetberall,  and  Anthony  Hart. 

(/)  Ord.  1888,  XXVII.  (g)  Seton  on  Decrees,  5. 

~  Vera.  314;  andeufe  Boohamv.  Newoomb^  ib.  216. 


(/)< 
(*)  1 
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as  above  stated,  except  as  to  the  docamenis  which  have  been  read,  which  oo^ 
to  be  specified,  (t) 

It  is  to  be  recollected,  that,  where  a  decree  is  made  nUu  on  the  defendnifs 
making  default  at  the  hearing,  it  is  not  usual,  except  where  the  object  of  ihe 
suit  is  to  establish  a  will,  to  enter  the  evidence  as  read,  because,  in  such  cik, 
there  can  be  no  appeal  against  a  decree  so  taken*  (ft) 

3.  The  ordering,  or  mandatory  part  of  the  decree,  contains  the  specifie  dme- 
tions  of  the  Court  upon  the  matter  before  it.  These  directions  most,  it  ii 
obvious,  depend  upon  the  nature  of  the  particular  case  which  is  the  snfajeciof 
the  tiecree,  and  cannot,  therefore,  now  be  made  the  subject  of  diaemaa^ 
Where  the  decree  is  merely  interlocutory,  and  directs  an  issue,  or  a  case  at  lav, 
or  an  inquiry  to  be  made,  or  account  to  be  taken  by  a  Master,  it  usually  cos- 
tains  a  reservation  of  the  further  matters  to  be  decided,  and  generally*  abo,  of 
the  costs  of  the  suit,  till  aAer  the  event  of  the  issue  or  case,  or  of  the  inqoij 
or  account  shall  be  known. 

4.  Where  the  suit  seeks  a  declaration  of  the  rights  of  the  parties,  the  oido- 
ing  part  of  the  decree,  should  be  prefaced  by  such  a  declaration.  (/)  Tln^ 
however,  is  not  absolutely  necessary,  and  the  omission  of  it  will  not  invalite 
the  decree.  Sometimes,  the  Court  directs  an  insertion,  in  the  decree,  of  te 
reasons  for  making  the  declaration,  and  of  the  grounds  upon  which  it  proccidi 
in  making  it.  (m)  This,  however,  is  not  very  frequently  done,  though  the 
r  *668  1  ^^"^^  ^^  ^®  practice  has  been  frequently  recognized  |  (n)  *aad  it 
I-  -*  seems  that  as  a  declaration  of  the  rights  of  the  parties  is  the  act  of 
the  Court,  it  ought  not  to  be  introduced  where  the  decree  is  taken  by  the  plaia- 
tiff  upon  the  defendant's  making  default  at  the  hearing,  (o) 

It  may  be  mentioned,  in  this  place,  that  when  a  decree  is  made  by  ooneefl^ 
it  should  be  so  stated  in  the  decree,  {p)  Sometimes,  it  is  expressed  to  best 
the  consent  of  counsel,  and  sometimes  oy  consent  of  the  parties,  or  their  deiki 
in  Court,  testified  by  their  signing  the  Registrar's  book. 


SECTION  m. 

0/  Drawing  up^  Passing  and  Entering  Decrees* 

It  has  been  before  stated,  that  when  the  decree  is  pronounced  by  the  Coart, 
the  minutes  of  it  are  taken  down  by  the  Registrar,  and  are  frequently  read  over 
by  him  in  the  presence  of  the  parties  concerned,  or  of  their  oounsel  and  seliet- 
tors ;  (a)  copies  of  the  minutes  so  taken  by  the  Registrar,  are  usually  apiM 
for  by  all  parties,  or  at  least  by  each  party  who  employs  a  separate  s^iciisriB 
the  suit. 


(t)  The  practice  in  this  tesped,  of  the  Court  of  Chanoeryy  differs  firom  tbat  of  the  Ex^t- 
qoer. 

(*)  Ante,  p.  623,  Stobbe  ▼. 10  Ves.  30. 

(/)  Jenour  ▼.  Jenonr,  10  Vee.  568. 

[m)  Goidon  v.  Gordon,  3  SwBnst  478 ;  Maynaid  v.  Moeely,  ib.  653 ;  Onions  ▼.  Tjni^ 
Wma.  343 ;  Gibson  y.  Kinven,  1  Vem.  67  (n.) ;  Ex  paie  Eul  of  Ilchester,  7  T& 
378. 

(ft)  Bsx  ▼.  Whitbread,  16  Yes.  84;  Gordon  ▼.  Goidon,  utn  supra* 

(p)  Jennings  ▼.  Simpson,  1  Keen,  404.         (jp)  Vide  Seton  on  Decne%  876. 

(a)  In  strictness,  this  oo^t  ahrays  to  be  done,  mk  Besmes's  Oxd.  870. 


1^" 
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Itf  upon  perasiiq^  the  mintites,  it  appears,  that  they  are  doubtAdly  expressed, 
r  contrary  to  the  plain  sense  and  meaning  of  the  Court,  or  that  any  thing  has 
een  omitted  in  them  which  ought  to  have  been  inserted,  and  the  Registrar 
sFuses  to  make  any  alteration  in  them,  an  application  should  be  made  to  the 
^ourt,  that  the  minutes  of  the  decree  may  be  rectified.  Strictly  speaking,  this 
pplication  should  be  made  by  petition,  stating  the  specific  matter  to  be  added 
>r  altered ;  (b)  but  it  may  be  by  motion  of  which  notice  must  be  given,  (c) 

It  is  to  be  observed,  that  all  applications  to  vary  the  minutes  of  decrees,  must 
»e  made  to  the  Court  by  which  the  decree  was  pronounced,,  and  that  the  Lord 
chancellor  has  no  *power  to  alter  a  decree,  made  by  an  inferior  ^  ^ftaa  n 
ndge,  although  he  himself  was  that  judge,  therefore,  where  a  >-  -^ 

lecree  had  been  made  by  Lord  Cottenham,  when  Master  of  the  Rolls«  an  appli- 
»tion  to  him,  after  he  was  Lord  Chancellor,  to  vary  the  minutes  of  the  decree,. 
jid  which  was  not  consented  to,  was  refused,  (d) 

Sometimes,  where  a  difficulty  arises  as  to  the  minutes,  the  Court,  instead  of 
I  motion  or  petition,  will,  upon  application  of  counsel,  allow  the  cause  to  be 
>1aced  in  the  paper  of  causes,  *'/o  be  spoke  to  upon  the  minutes,^^  This, 
lowever,  can  only  be  done,  where  the  decisioA  is  recent^  in  other  cases,  a 
notion  or  petition  must  be  resorted  to..  Formerly,  by  an  order  of  the  Court, (e) 
[>etiuons  to  rectify  minutes,  were  directed  to  be  presented  within  six  days  after 
he  decree  or  order  was  pronounced,  but,  of  late  ^ears,  this  rule  has  not  been 
idhered  to ;  and  applications  of  this  nature  will,  m  general,  be  permitted,  pro- 
rided  the  decree  remains  in  minutes,  if  made  at  any  time  within  the  term  in 
which  the  decree  was  pronounced,  and  the  seals  after  it.(^)  Strictly  speaking, 
questions  of  importance  ought  not  to  be  discussed  upon  applications  to  vary 
minutes,  but  this  rule  is  not  always  adhered  to,  and  discussions  of  great  mo- 
ment have  sometimes  been  permitted. (A)  The  proceedings  upon  petitions  or 
motions  of  this  description,  are  the  same  as  those  upon  other  applications  by 
the  same  means,  and  if  an  order  to  vary  the  minutes  is  pronounced,  it  must  lie 
passed  and  entered  and  served  upon  the  adverse  clerk  in  Court,  and  an  appoints 
ment  made  with  the  Registrar,  to  settle  the  minutes  as  directed  by  the  order,  (t) 

The  minutes  being  settled,  the  party  in  whose  favour  the  decree  is  made, 
then  carries  the  brief  given  to  one  of  his  Senior  counsel,  to  the  Registrar  of  the 
day  when  the  cause  was  heard,  and  bespeaks  the  decree  to  be  drawn  up,  and 
the  adverse  party  usually  bespeaks  a  copy,  (k)  The  decree  is  then  drawn  up 
by  the  Registrar,  and  delivered  to  the  party  bespeaking  *it.  Some-  p  •tna  n 
times  the  party  having  received  the  original  decree  from  the  Regis-  ^  -^ 

trar,  neglects  to  return  it  to  him,  whereby  the  adverse  party  is  delayed  in 
having  a  copy.  This  drives  the  party  injured  to  his  remedy,  by  motion  in 
Court;  ^^that  the  adverse  party's  solicitor  may  forthwith  return  to  A.  B.,  the 
Registrar,  the  decree  made  on  the  hearing  of  the  cause,  on  such  a  day,  which 
was  by  him  drawn  up,  in  order  that  the  party  applying  may  have  or  take  a 
copy  thereof,  and  that  the  same  may  be  passed  and  entered."  Notice  of  this 
motion  must  be  served,  and  the  order  made  upon  it  passed,  entered,  and  served 
in  the  usual  way.(/) 

The  decree  being  returned,  and  an  office  copy  taken  by  the  adverse  party, 
the  next  step  to  be  taken  is  to  have  it  passed  ana  entered,  till  which  is  done  the 
decree  is  only  inchoate,  {m) 


(h)  Gray  ▼.  Dickenson,  4  Mad.  464. 

(e)  Harr.  321,  Webber  ▼.  Hunt,  1  Mad.  13;  PimderflCA  ▼.  Dixon,  6  Mad.  131. 
d)  Reeoe  ▼.  Reeoe,  I  M.  dc  C.  372.  (e)  Beamea'a  Old.  835. 

>)  1  Tom.  dc  V.  310. 

(4)  Peny  ▼.  PbiDipa,  1  Yes.  jon.  261;  and  vide  Bootle  ▼.  BlondeU,  1  Mer.  203. 
(i)  Turn.  &  V.  318.  (Ac)  Hind.  430. 

CO  Hind.  430.  (m)  Hind.  431 ;  2  Freem.  46. 


? 
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In  order  to  pass  a  decree,  application  roust  be  made  to  the  Registrar,  to 
appoint  a  day  for  passing  the  decree,  which  he  does,  by  sending  a  note  in  wri- 
ting to  the  adverse  party's  clerk  in  Coart,  informing  him,  that  the  decree  wil 
be  passed  on  such  a  day,  and  that  he  must  bring  his  copy,  and  attend  the  pass- 
ing, or  else  that  he  will  pass  the  decree  without  him.  This  is  done*  to  giTc  al 
Earties  an  opportunity  of  pointing  out  any  errors  or  objections  which  they  nsy 
ave,  and,  if  the  Registrar  cannot  rectify  them,  of  applying  to  the  Coon,  ii 
the  manner  above  stated,  (n)  If  no  objections  are  made,  the  decree  is  paaacd, 
by  the  Registrar  affixing  nis  signature  thereto.  Formerly,  all  decrees  of  specal 
matters  of  difficulty  and  weight  were  signed  by  the  Lord  Chancellor,  on  a 
docket  signed  by  the  Six  Olents,  in  the  same  manner  as  when  a  decree  is  now 
enrolled,  (o) 

■ '  The  decree  being  passed,  there  is  still  a  remaining  form  to  be  obeened, 
before  any  proceeding  can  be  had  upon  it,  viz :  the  entry  of  it  in  the  enteiuf 
books  at  the  Registrar*s  office ;  this  is  done,  by  leaving  the  original  decree  viik 
the  proper  officer,  and  the  decree  appearing  by  the  Registrar's  signature  to  be 

r    *fi71    1  P^^^^«  ^  ^^^  ^Vy  ^^^^^^  >^  entered,  of  course,  in  the  books.  (^) 
^  -'if  the  party  in  poraession  of  the  original  decree,   *neglecti  sr 

refuses  to  enter  it,  the  office  copy,  regularly  passed  and  signed,  may  be  enleied 
in  its  stead.  The  entry  of  a  decree  or  order  is  supposed  to  be  completed  whea 
it  is  left  with  the  entering  clerk ;  and,  where  it  is  intended  to  sue  out  a  writ  of 
JUri  facias  or  elegit  upon  it,  under  the  1  &  2  Yict.  c.  110,  (p)  care  mosibs 
taken,  that  the  day  of  the  month  and  year,  in  which  the  same  was  left  lor 
entry,  be  marked  upon  it  by  the  entering  clerk,  in  whose  division  the  same 
may  be;  as  it  is  provided  by  the  orders  of  the  10th  May,  1839,  (q)  that  no  sock 
writ  shall  be  sued  out  upon  such  order,  unless  the  date  of  such  entry  shall  be 
so  marked.  The  entering  clerk  is  bound  to  mark  such  date,  at  the  request  of 
the  party  leaving  the  decree,  (r) 

By  the  30th  order,  of  1833,  it  is  directed,  that  all  decrees  and  orders  sbaB 
be  entered,  within  one  week  after  the  same  shall  be  lefl  for  entry,  and  that  al 
such  entries  shall  be  examined  by  one  of  the  clerks  of  entries*  and  be  marked 
with  his  initials,  to  denote  such  exapiination.  Under  the  old  practice  of  the 
Gourti  owing  to  the  length  of  recitals  in  the  decree,  delays  very  frequeatiy 
occurred  in  perfecting  the  entry ;  in  such  cases,  it  was  usual  to  take  the  ofliee 
copy  of  the  original  decree  to  the  Registrar,  who,  if  the  original  had  been  pre- 
viously left  at  the  entering  books,  would  affix  his  signature  to  it,  and  then  the 
office  copy,  so  authenticated,  was  sufficient  to  authorize  any  proceedings  pv^ 
suant  to  the  decree }  for  it  is  a  rule,  that  unless  the  original  decree  appears  to 
be  entered,  or  the  office  copy  is  signed  by  the  Registrar,  as  before  mentioned, 
the  Master  to  whom  the  matters  in  the  decree  are  referred  for  inquiry,  will  not 
issue  any  warrants,  or  suffer  proceedings  to  be  carried  on  according  to  the  diieo- 
tion  of  the  decree,  or  if  inadvertently,  proceedings  are  had,  they  are  intenultf 
and  voidable,  {s) 

r    *»r^    1      *^"  office  copy  of  a  decree,  however,  signed  by  the  Registni, 
L  -i  is  effective  for  every  purpose  of  proceeding  in  the  cause. 

(n)  Ibid.  (o)  1  Smith,  Ch.  Pr.  425. 

(p)  By  Order  XXX.  1838,  all  decroeB  and  orden  of  the  Coart,  are  to  be  entcnd  bj  Aa 
derkB  of  entries  under  the  direclioa  of  the  Master  of  Reports  and  Entries.  The  dcCTses  an 
altered  alphabetically,  according  to  the  names  of  the  plaintilb.  The  books  aaaiked  A. 
ooDtain  the  entries  from  A.  to  K.  inclusive ;  those  marked  B.  contain  tiie  reoL  l^e  yatf 
begins  with  Michaelmas  Term,  so  that,  according  to  the  modem  computatioD,  the  data  ef 
die  decree  does  not  correspond  with  that  of  the  book,  except  in  Michaelmas  Terai.  1W 
folios  in  the  books  are  numbered,  but  not  the  pages.     Seton  on  Decrees^  5,  n.  (I.) 

(p)   Videpo9tt  692,  698.  (g)  Ord.  II. 

(r)  Ibid.  (•}  Hind  482. 


OF  DRAWING  UF,    FAMOfO,   ANP  INTBKIlfO  DICSBX8.  Ml 

By  a  general  order  of  the  Court,  dated  23rd  of  January,  1640,  (fj  it  is  or- 
dered, that  all  injunctions,  decrees,  and  dismissions,  thereafter  to  be  granted  or 
made  by  any  of  the  judjj^es  sitting  in  Chancery,  shall  be  first  signed  by  them,  or 
8i)ch  of  them,  as  shall  first  grant  or  make  the  same,  before  the  order,  wherAf 
the  same  shall  be  so  granted  or  made,  shall  be  entered  in  the  register.  This 
order  is  noticed  in  several  books  of  practice,  (u)  but  it  is  not  acted  upon,  unless 
in  cases  in  which  the  decree  is  intended  to  be  enrolled,  in  which,  as  will  be 
hereafter  shewn ;  the  docket  of  the  decree  must,  before  enrolment,  be  signed  by 
the  judge  by  whom  it  was  pronounced. 

The  time  within  which  a  decree  ought  to  be  entered,  does  not  appear  from 
any  of  the  general  orders  of  the  Court.  By  Lord  Clarendon's  Orders,  it  is 
directed,  that  all  decrees  and  dismissions  pronounced  upon  hearing  the  canse^ 
shall  be  drawn  up,  signed,  and  enrolled,  before  the  first  day  after  the  next 
Michaelmas  or  Easter  Term  alter  the  same  shall  be  pronounced,  and  not  at 
any  time  after,  without  the  special  leave  of  the  Court  (x)  But  this  order  is 
silent  as  to  the  entry  of  the  decree,  the  drawing  up,  (in  which  may  be  included 
the  entry,)  signing,  and  enrolling,  only  are  provided  for$  (y)  but,  it  has  been 
observed,  that,  as  the  entry  must  precede  as  well  the  signing  and  enrolling,  as 
any  proceeding  in  pursuance  of  the  decree,  the  order  seems  to  imply,  that  the 
entry  must  be  within  the  time  prescribed  for  the  enrolment,  and  this  appears  to 
be  the  spirit  of  the  order,  though  not  the  letter.  The  rule,  however,  with 
regard  to  entering  decrees,  as  it  exists  according  to  the  present  practice,  is 
somewhat  different ;  for  it  seems  to  be,  that  all  decrees  and  orders  made  in 
Michaelmas  and  Hilary  Terms,  are  to  be  entered  before  the  first  day  of  Mi- 
chaelmas Term  following ;  and  all  decrees  of  Easter  and  Trinity  Terms,  are  to 
be  entered  before  the  first  day  of  Easter  Term ;  or  else  the  party  must  obtain  an 
order  to  enter  them  *nunc  pro  tuncn  {z)  without  which,  a  decree,  y  n^^  i 
not  entered  within  the  time  prescribed  by  the  course  of  Court,  ^  -1 

cannot  be  entered. 

An  order  to  enter  a  decree,  nunc  pro  tunc  may  be  obtained,  as  a  matter  of 
coarse,  upon  application  by  motion  in  Court,  or  by  petition  at  the  rolls  $  and^ 
when  entered  and  passed,  must  be  served  upon  the  entering  clerk,  at  the  Regis- 
trar's office,  when  the  decree  is  left  to  be  entered,  (a) 

It  may  be  observed  here,  that  orders  to  enter  decrees  nunc  pro  tunc^  will  be 
made,  after  a  very  long  interval  has  elapsed,  from  the  time  of  pronouncing  the 
decree ;  and  that,  even  where  the  original  decide  has  been  lost,  the  Court  has 
permitted  it  to  be  entered  nttne  pro  tune^  from  the  office  copy,  after  tlie  lapse 
of  23  years,  {b) 

In  Jesson  v.  Brewer,  (c)  where  the  pleadings  in  the  cause,  as  well  as  the 
original  decree,  (which  was  pronounced  21  years  before  the  application,)  were 
lost:  a  paper,  purporting  to  be  a  copy  of  th^ decree,  was  allowed  to  be  entered 
as  the  decree*  and  enrolled,  it  appearing  from  the  minute  book  of  the  Registrar, 
that  such  a  decree  was  pronounced  at  the  time,  and  from  a  Master's  reporti 
that  it  had  been  acted  upon. 

It  may  be  noticed,  in  this  place,  that  no  decree  or  order  of  the  Court,  will 
have  the  effect  of  a  judgment  at  law,  under  the  Act  for  Abolishing  Arrest  on 

(/)  Bmihw*!  Ord.  107. 

(tt)  Pnc.  Reg.  156;  Cun.  Cane  351;  1  Pr.  Aim.  32. 
(x)  BMunei't  Ord.  805.  .(y)  Hind.  433. 

(z)  For  Rom.  163;  1  New].  317;  1  Turn,  dc  Y. 

(a)  Hind.  432. 

(b)  Lawrence  v.  Richmond,  1  Jac  dc  W.  241 ;  Donne  ▼.  Lewii,  11  Ves.  601. 
(e)  1  Ihtk^  871. 
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Mesne  Process^  (d)  ^nvleas  or  until  a  memonndum  or  minute  coDtaimBg  ifae 
name  and  the  usual  or  last  known  place  of  abode,  and  the  title,  trade,  or  pi»> 
£^ion  of  the  person,  whose  estate  is  intended  to  be  affected  thereby,  and  ihc 
dlkirt,  and  the  title  of  the  cause  or  maOer,  in  which  such  decree  or  oider, 
shall  have  been  obtained  or  made,  and  the  date  of  such  decree  or  order,  mi 
the  account  of  the  debt,  damages,  costs,  or  moneys,  thereby  recovered  or  onl» 
ed  to  be  paid,  shall  be  left  with  the  senior  Master  of  the  Court  of  GomBMB 
r  *674  1  ^^^^«  ^^  Westminster,  who  is  directed,  forthwith,  to  *enler  tk 
L  J  same  particulars  in  a  book,  in  alphabetical  order,  by  the  name  of 

the  person  whose  estate  is  intended  to  be  affected  by  such  decree  or  order,  uA 
is  to  be  entitled,  for  every  such  entry,  to  the  sum  of  five  shilling?  $  (e)  all  po- 
sons  are  to  be  at  liberty  to  search  the  same  book,  on  payment  of  the  sea  of 
one  shilling.' 


SECTION  IV. 

Enrolment  of  Decrees* 

A  DECRSB  does  not,  strictly  speaking,  become  a  record  of  the  Coart  until  ft 
has  been  enrolled,  and,  allhouffh  the  Court  itself,  afler  it  has  been  daly  oaswd 
and  entered,  treats  it  as  a  foundation  for  ulterior  proceedings,  it  is  not  considered 
of  a  sufficiently  permanent  nature  to  entitle  it  in  other  Courts  to  the  same  at- 
tention that  is  paid  by  one  Court  of  Record  to  the  records  of  other  ConrtB  of 
the  same  nature. 

In  fact  till  a  decree  has  been  enrolled,  and  thereby  become  a  record,  it  » lia- 
ble to  be  altered  by  the  Court  itself  upon  a  rehearing  $  whilst  a  decree,  whidi 
has  been  enrolled,  is  not  susceptible  of  alteration  except  in  a  Court  of  Apped 
or  by  bill  of  review.  For  this  reason  it  is  that  a  decree,  which  has  not  beet 
enrolled,  although  it  is  in  its  nature  a  final  decree,  is  considered  merely  as  iBle^ 
locutory,  and  cannot  be  pleaded  in  bar  to  another  suit  for  the  same  matter,  (t) 
The  advantage,  therefore,  to  be  obtained  by  the  enrolment  of  a  decree  is  is 
prevent  its  being  the  subject  of  a  rehearing  and  to  enable  the  party  benefited  bj 
It  to  plead  it  in  bar  to  any  new  bill  which  may  be  filed  against  him  for  any  of 
the  matters  embraced  by  the  bill  upon  which  the  decree  is  founded. 

It  is  to  be  hoped  that  it  will  not  be  considered  unimportant  to  notice,  in  das 
place,  a  notion  which  appears  to  be  very  currently  entertained,  that  the  enrol- 
ment of  a  decree  of  the  Court  of  Chancery  is  necessary  before  an  appesi 
r  *tnR  1  sgsinst  it  can  be  ^carried  up  to  the  House  of  Lords,  a  notion  vhidi 
I-  -^  appears  to  have  acquired  strength  from  a  dictum  of  Lord  Broof- 

ham,  in  Parker  v.  Downing,  (6)  in  which  his  Lordship  expressesrhimsdf  ai 
if  he  considered,  that  if  the  practice  of  enrolling  interlocutory  ileerees  for  aa 
account  were  to  be  held  incorrect,  (c)  the  efi*ect  of  such  a  doctrine  would  ne- 
cessarily be  to  preclude  an  appeal  to  the  House  of  Ijords,  in  any  case  wheis 
an  account  had  been  decreed,  and  where  the  decree,  supposing  there  was 
nothing  else  in  it,  was  disputed  by  the  party  against  whom  it  wan  made.  (^ 
It  is,  however,  with  the  greatest  deference  that  the  author  ventures  to  bu\ 


fd)  I6c2  Vict  110,  s.  18.  (e)  I  6c  2  Vict  110,  sect  19. 

fa)  Ante,  638  n.  (6)  1  M.  &  K.  634. 

[e)   Vide  Staunton  v.  Oldham,  3  Atk.  383.     (d)  Parker  v.  Downing,  M  supra. 
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that  the  notion,  that  in  order  to  entitle  a  party  to  appeal  to  the  Honee  of  Lords 
from  a  deeree  of  the  Court  of  Chancery,  previoui  enrolment  of  the  decree  is 
necessary,  is  erroneous  and  originates  in  a  mistake. 

It  is  to  be  observed,  that  a  material  difference  exists  with  regard  to  the 
method  of  appealing  to  the  House  of  Lords  from  the  decisions  of  Courts  of 
Equity,  from  that  which  is  the  practice  in  cases  of  appeal  from  the  decisions  of 
the  oidinary  jurisdictions.  In  the  latter  case  the  appeal  is  commenced  by  writ 
of  error,  which  is  the  King's  writ,  commanding  the  record  itself  to  be  brought 
into  the  House  of  Ijords  in  order  that  it  may  be  inspected,  and  that  the  errors 
assigned,  if  any  be  found  to  exist,  may  be  corrected  there ;  and  it  is  only  upon 
the  production  of  the  record  itself,  that  the  House  of  Lords  acquires  authority 
in  that  particular  suit.  In  the  case  of  appeals  from  the  Court  of  Chancery, 
however,  the  proceeding  in  the  House  of  Lords  is  commenced  by  a  petition 
from  the  party  conceiving  himself  to  be  aggrieved,  to  the  Lords  spiritual  and 
temporal  in  Pariiament  assembled,  setting  forth  the  proceediugs  below,  and 
praying  such  redress  as  the  circumstances  of  the  case  require.  This  petition 
must  bNB  answered  by  the  respondent,  who  generally  admits  the  proceedings 
below,  as  stated  in  the  petition,  but  refers  to  them  when  produced,  h^\  and  it 
is  upon  the  documents  below,  as  set  out  and  admitted  m  these  proceedings, 
and  not  upon  the  record  itself^  *that  the  House  proceeds  in  hearing  r-  ttajft  -i 
the  appeal     It  is  true  that  the  process  of  enrolling  decrees  of  the  ^  J 

Court  is^  very  frequently  resorted  to  for  the  purpose  of  giving  jurisdiction  to 
the  House  of  Lords,  but  that  is  only  where  the  decree  appealed  from  has  been 
pronounced  by  a  subordinate  judge,  viz :  the  Master  of  the  Rolls  or  the  Vice 
Chancellor ;  (e)  in  such  cases,  no  appeal  can  be  directed  to  the  House  of  Lords 
without  ^he  intermediate  process  of  a  rehearing  before  the  Lord  Chancellor, 
because  the  House  of  Lords  will  not  entertain  an  appeal  from  the  decision  of  a 
subordinate  judge.  In  order,  therefore,  to  bring  the  case  before  the  House  o( 
Lords  at  once,  the  practice  is  frequently  resorted  to  of  enrolling  the  decree^ 
because,  after  enrolment,  a  decree  is  no  longer  in  a  state  to  be  reheard,  and  the 
Lord  Chancellor,  (whose  signature  as  well  as  that  of  the  inferior  judge,  is,  as 
we  shall  presently  see,  necessary  before  the  decree  can  be  enrolled,)  by  signing 
the  decree,  has  adopted  it  as  his  own,  and  rendered  it  the  act  of  uie  supreme 
judge  of  the  Court  This  course  of  proceeding  has,  of  late  years,  been  very 
frequently  resorted  to,  and  hence  has  arisen  the  mistake  of  supposing  that  in 
all  cases  of  appeals  from  the  decrees  of  the  Court  of  Chancery  the  proceedings 
must  bo  enrolled,  whereas  in  fact,  it  is  only  in  those  particular  cases  in  which 
it  is  wished  to  appeal  at  once  to  the  House  of  Lords,  without  the  necessity  of 
having  the  case  reheard  before  the  Lord  Chancellor,  that  such  a  course  is 
necessary. 

From  what  has  been  said,  therefore,  it  follows  that  one  of  the  grounds  upon 
which  Lord  Brougham  decided  in  Parker  v.  Downing^  (/)  namely,  that  if  the 
enrolment  of  the  decree  of  the  description  of  that  in  Par%er  v.  Downing  were 
not  permitted,  there  would  be  no  appeal  to  Parliament,  has  failed,  so  that  the 
{Miociple  question  in  dispute  in  the  case  is  in  the  same  position  that  it  was  in 
previously  to  that  determination.  That  question  was,  whether  a  mere  decree 
to  account  is  one  which  can  be  enrolled.  The  only  case  which  is  to  be  found 
in  the  books,  in  which  this  point  has  been  directly  involved,  prior  r-  ^^^^  -i 
to  *Parker  v.  Downing^  is  that  of  Staunton  v.  Oldham^  (i')  in  L  J 

which  Lord  Hardwicke  is  reported  to  have  said,  that  the  Court,  where  there  is 


(e)  CaDjDgbam  ▼.  Cunyngham,  1  Amb.  91 ;  Barlow  ▼.  Bateman,  2  Bro.  P.  C.  272, 
sd.  Tomlina. 

(/)  1  M.  dt  K.  634.  {g)  2  Atk.  388. 
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vach  a  decree,  never  suffers  it  to  be  signed  snd  enrolled,  and  to  have  gives 
his  reason  for  the  dictum^  ^  that  it  ties  up  their  hands  if  there  should  have 
any  defect  in  the  directions  of  the  jdecree,  from  relieving  in  that  particular  ; 
defects  are  very  frequent  in  cases  of  this  nature,  and  therefore  the  decrees  an 
lefl  open  in  order  to  give  parties  an  opportunity  to  rehear  where  the  direciaoM 
in  the  decree  are  imperfect;'  and  it  certainly  appears  to  the  aalbor  of  this 
treatise,  that  the  reasons  given  by  that  eminent  judge  affords  sUrong  ground  far 
believing  the  practice  of  Sie  Conrt  to  be  as  he  has  stated  it  It  has,  however, 
been  remarked,  (A)  that,  in  another  case  before  the  same  learned  jndge,  In 
Lordship  does  not  appear  to  have  considered  the  proposition  stated  by  him  m 
Staunton  v.  Oldham  to  be  the  rule  of  the  Court,  as  in  his  observatioiia  opon 
the  practice,  in  JVrigfU  v.  Wright  (t)  where  the  enrolment  was  vacated  m 
account  of  special  circumstances,  amounting  to  catching  an  advantage  by  toe 
great  despatch,  no  reliance  was  placed  upon  the  circumstance  that  the  decsee 
was  one  for  an  account,  which  would  itself  have  been  decisive  had  the  nds 
been  such  as  is  supposed  to  be  laid  down  in  Staunton  v.  OldhanL  {k)  Bat  il 
is  to  be  remarked  that,  in  Wright  v.  Wright^  (/)  the  bill  was  filed  to  xedeen  a 
mortgage,  and  that  consequendy  a  decree  for  an  account  would  haTe  been  ia 
effect  a  declaration  of  the  plaintiff's  right  to  redeem,  which  was  the  only  ques- 
tion in  the  cause  |  a  decree  of  that  nature  was,  therefore,  in  effeet  a  fiad 
decree,  and  the  account  merely  consequent  upon  that  declaration ;  which,  is  a 
different  case  from  that  of  a  decree  merely  to  account,  where  the  dedaiatioa  of 
the  rights  of  the  parties  is  the  result  of  the  account  $  as  in  the  ordinaiy  omi 
of  account  of  the  personal  estate  of  persons  deceased ;  where  the  Court  always 
directs  the  accounts  to  be  taken  before  it  makes  any  decree  as  to  the  lights  of 
r  *678  1  ^^  P^i'^i^*  ^he  same  observation  will  apply  to  *ChitrmMn  v. 
^  ^  Charman^  (m)  which  has  been  relied  upon  as  shewing  that  Ihc 

practice  of  the  Court  is  not  as  stated  by  Lord  Hardwicke  \  there,  as  in  fFrigkt 
V.  Wright^  the  account  was  only  consequent  upon  the  right  declared  to  esm 
in  the  plaintiff.  On  the  whole,  therefore,  it  appears  to  the  author  that  tiis 
question  whether  a  decree  to  account  can,  according  to  the  practice,  be  enfoOed 
or  not,  must  depend  upon  the  nature  of  the  decree ;  if  it  is  a  decree  direeti^f 
an  account  merely  as  preliminary  to  a  decision  upon  the  rights  of  the  partial 
it  would  seem,  upon  the  authority  of  Staunton  v.  Oldham^  before  refened  la^ 
to  be  one  which  is  not  capable  of  enrolment,  but  if,  on  the  other  hand,  Ihc 
direction  to  account  is  either  in  itself  a  declaratin  of  the  rights  of  the  parties  or 
is  consequent  upon  such  a  declaration,  then  it  appears  to  be  conaiaient  vidk 
justice  and  common  sense,  that  the  party  benefited  by  the  decree  should  bavt 
it  in  his  power  to  enrol  it ;  for  it  is  in  fact  a  final  decision  of  the  queetkw,  ts 
far  as  it  affects  that  party,  the  subsequent  account  being  merely  the  maehinery 
set  in  motion  by  the  Court  for  rendering  such  decision  available.  From  whst 
has  been  said,  it  may  be  collected,  that  all  decrees  which  are  final  in  their 
nature,  t.  «.,  which  amount  to  a  determination  of  the  question  in  the  caoss^ 
«  may  be  enrolled ;  and  the  same  rule  will  apply  to  all  decretal  orders  where  ihsy 
are  conclusive  of  any  of  the  rights  of  the  parties  to  the  cause,  (n)  but 


(h)  1  M.  A;  K.  636. 

(i)  Reported  1  Vee.  826,  as  snon;  bat  afierwmrdf,  ib.  409,  tub.  nomme,  Wright  t, 
Wright,  vide  Bell's  Supp.  158. 

(k)  2Atk.  383.  (/)  Ubitapra, 

(m)  U  Vee.  580;  16  Vee.  1 15. 

(fi)  Vtde  Eari  of  Winchibea  ▼.  Garetty,  1  M.  dc  K.  353,  firoiii  which  it  appaars  Afli 
sfveral  orden,  made  by  the  Master  of  the  Rolls  apon  exoeptions  lo  the  Master's  repsrt 
and  upon  petitions  to  confirm  the  reports,  dtc,  were  saocessiYely  appealed  fiom  to  tfai 
House  of  Lords,  without  an  intermediate  lehearing,  to  eflect  which  they  UKist  faaf»  bsm 
pvsriottsly  enrolled. 
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tt0iiocator7  orders,  made  upon  motion  or  petition,  whieh  do  not  decide  any 
r  the  merils  of  the  eause,  and  only  relate  to  the  proceedings  in  it,  cannot  be 
le  anbiect  of  an  enrolment.  And  it  is  to  be  recollected  that  decrees  which, 
though  final  in  their  nature,  require  a  further  order  of  the  Court  to  complete 
lem,  such  aa  decrees  to  foreclose  or  redeem  mortgages  or  decrees  nisi^  must 
B  perfected  before  they  can  be  enrolled. 

A  decree  may  be  enrolled  by  a  defendant,  as  well  as  by  a  *plain-  p  ^^^  -i 
ff,  and  it  may  be  done  at  any  time,  and  notwithstanding  an  abate-  ^  -l 

lent  of  the  suit,  (n)  Thus  where  a  decree  was  made  in  a  cause  and  cross 
ittse,  but  was  not  signed  or  enrolled  till  ader  the  death  of  a  party  who  was 
laintiff  in  the  first  cause  and  a  defendant  in  the  cross  cause— upon  a  petition 
ms  presented  to  vacate  the  enrolment,  on  the  ground  of  its  having  been  made 
enmng  the  abatement,  it  was  referred  to  a  Master  to  see  whether  the  signing 
od  enrolling  had  been  regular,  who  certified  his  opinion  to  be  that  the  decree 
ras  not  properly  signed  and  enrolled ;  but  Lord  Hardwicke,  upon  exceptions  to 
le  Master's  certificate,  entertained  a  different  opinion  and  allowed  the  excep* 
on.(o) 

By  a  general  order  of  the  Court,  all  decrees  and  dismissions,  pronounced 
pon  hearing  the  cause,  are  to  be  drawn  up,  signed,  and  enrolled,  before  the 
nt  day  after  the  next  Michaelmas  or  Easter  Term  afler  the  same  shall  be  so 
renounced  respectively,  and  not  at  any  time  after,  without  special  leave  of  the 
/onrt.  (p)  This  leave,  however,  will  be  granted  at  any  time,  and,  in  order  to 
btain  it,  a  motion  must  be  made  or  petition  presented  at  the  rolls  praying  that 
le  decree  may  be  enrolled  nunc  pro  tunc^  upon  which  an  order  will  be  made 
8  a  matter  of  course. 

In  Sh^dd  V.  The  Duchess  of  Buckingham,  (q)  which  has  been  before 
eferred  to,  the  order  for  enrolling  the  decree  nunc  pro  tunc  was  made  in  two 
Buses,  in  one  of  which  a  Duke  oP  Buckingham,  who  was  dead,  was  mentioned 
)  be  plaintiff*  and  in  the  other  defendant,  and  before  the  suit  was  revived,  and 
et  it  was  held  by  Lord  Hardwicke  to  be  regular,  (r)  The  order  for  enrolling 
tie  decree  nunc  pro  tunc  being  drawn  up,  passed,  and  entered,  at  the  Regis- 


tar's  office  in  the  usual  manner,  (s)  is  to  be  left  with  the  clerk  in  Court  for  the 
arty  enroling  *the  decree,  (t)  The  clerk  in  Court  then  draws  up  r-  ^^^^  -. 
lie  form  of  the  decree  for  enrolment,  reciting  therein  all  the  plead-  ^  -^ 


igt,  ordera,  and  material  proceedings  in  the  causes,  for  which  purpose  the  soli* 
itor  leaves  with  him  ail  the  necessary  proceedings  requiring  enrolment  These 
eing  put  into  the  proper  form,  language,  and  oraer,  are  engrossed  upon  paper, 
nd  the  |Mper  upon  which  the  enrolment  is  so  made  is  call^  the  docket,  (ti) 
The  next  process  is  to  present  the  docket  to  the  judge  who  pronouncecl  the 
iecree,  for  his  signature.  If  the  decree  was  pronounced  by  the  Lord  Chancel- 
or,  it  may  be  presented  to  him  at  once  j  but  if  by  the  Master  of  the  Rolls  or 


(a)  Gtftflide  T.  Iflherwoodf  2  Dick.  612;  Carrington  ▼.  Holly,  dted  ibid. 

(o)  Sheffield  v.  DuchesB  of  Buckingham,  West  Rep.  673.     Aiqb.  586,  8.  C. 

Ip)  Beameii^s  Ord.  206.  (q)  Vhi  supra. 

(r)  8ed  vide  Bertie  ▼.  Lord  Falkland,  I  Dick.  25. 

(«)  Harr.  Ch.  Pr.  (8th  ed.  vol.  1,  442)  leferring  to  L.  C.  B.  Gilbert,  aay^  that  the 
Mder  OQfl^t  to  be  paaaed  and  entered  wi^  the  Regiatrar,  and  adda,  that  though  thia  is  never 
lone  yet  a  caae  may  fiUl  out  where  it  may  be  of  fatal  consequence  to  the  party ;  and,  atarietly 
ipeaking,  it  ia  certainly  irregular  to  present  the  docket  to  the  Lord  Chancellor  to  be  aigneid 
Miinre  the  order  has  been  so  passed  uid  entered.  Per  Lotd  Eldon,  in  Robinson  v.  Newdick^ 
I  Mer.  14. 

{t)  It  appeara  not  to  be  the  practice  to  serve  diis  order  npon  the  advene  clerk  in  Court, 
iMNipi  from  the  farm  of  the  order,  as  given  in  Hands'  Solicitor's  Assistant,  289,  directing 
lolice  thereof  to  be  given  finrthwidi,  it  might  be  infeired  that  such  service  was  neceasary. 

(»)  Hind.  442. 
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Vice  Chaneellor,  his  signature  must  be  procared  before  it  is  preeenied  lo  Ihe 
Lord  Chancellor.  Previoasly,  however,  to  its  being  presented  to  either  of  dbe 
judges,  the  Six  Cleric  for  the  party  enrolling  the  decree  must,  by  himself  or  bis 
deputy,  examine  the  docket  with  the  several  pleadings,  orders  of  Oouit,  Acl, 
therein  mentioned,  and  must  write  a  memorandnm  of  his  having  so  done*  in  te 
nature  of  a  certificate,  at  the  foot  of  the  last  shecA  of  the  docket,  to  the  efleet 
that  the  docket  agrees  with  the  several  pleadings,  orders,  and  other  proceedings, 
therein  recited,  and  has  been  examined  by  the  Six  Clerk  or  his  depotj ;  wad 
here  it  may  be  observed,  that,  in  preparing  a  docket  for  enrolment,  the  plead- 
ings ought  to  be  taken  from  the  original  pleadings  upon  record,  and  not  froin  fiht 
B^istrar's  recitids  in  the  decree,  (u)  The  memorandum  or  certificate  beii^  pie- 
pared  must  be  signed  by  the  Six  Clerk,  or  his  deputy,  in  case  of  his  absme 
from  town  or  illness,  (a?^  This  is  required  by  the  General  Orders  of  the  Coiifi»(jf) 
which  direct,  that  no  aecree  or  dismission  shall  be  presented  to  the  Lord  Chaa- 
r  *AR1  1  ^^^^^9  ^^''^  Keeper,  or  Master  of  the  Rolls,  before  it  be  signed  by 
L  -^  that  *Six  Clerk  to  whom  it  belongeth  of  his  proper  handwriting,  or 

by  his  deputy  in  his  absence. 

The  docket,  thus  authenticated  by  the  proper  officer,  is  left  by  the  cleik  ia 
Court  with  the  bag-bearer  of  the  Six  Clerks'  office,  who,  if  the  cause  has  been 
heard  by  the  Lord  Chancellor  himself  or  by  the  Vice  Chancellor,  will  leave  te 
docket  with  the  Lord  Chancellor's  secretary  of  decrees  and  injunctions,  whick 
officer  will  procure  the  Ijord  Chancellor's  signature  to  it,  having  previously,  if 
the  cause  has  been  heard  by  the  Vice  Chancellor,  procured  that  of  his  honooi: 
If  the  cause  has  been  heard  by  the  Master  of  the  Rolls,  the  docket  is  first  kA 
with  the  Master  of  the  Rolls's  secretary  of  decrees  and  injunctions,  for  the 
Master  of  the  Rolls's  signature,  after  which  it  is  taken  to  the  Lord  Chancellor's 
secretary  of  decrees  and  injunctions,  for  his  Lordship's  signature,  {z)  And  it 
is  to  be  observed  that,  whether  the  cause  was  heard  before  the  Lord  Chancellor, 
or  by  the  Master  of  the  Rolls,  (a)  or  Vice  Chancellor,  (b)  whoever  may  have 
heard  the  cause,  it  is  the  Lord  Chancellor's  decree,  and  most  be  signed  by  hia 
before  it  is  enrolled,  (c) 

In  strictness  the  docket  ought  not  to  be  presented  for  signature  until  the  ar6it 
for  leave  to  enrol  the  decree  nunc  pro  tunc  has  been  passed  and  entered,  (d) 

The  docket  having  been  signed  by  the  Loid  Chancellor,  the  day  and  jtm 
when  it  was  signed  must  be  written  at  the  foot  of  the  docket,  near  the  stgnatne 
of  the  Lord  Chancellor,  after  which  the  clerk  in  Court  enrolling  the  derrei^ 
engrosses  an  exact  copy  thereof,  upon  parchment  rolls,  and  carefully  examiiMS 
them  with  the  docket,  which,  together  with  the  parchment  rolls,  is  carried  by 
the  clerk  in  Court  into  the  Record  room  of  the  Six  Clerks'  office,  and  depodted 
with  the  Record  keeper  for  safe  custody.  The  enrolment  is  then  complete,  and 
a  decree  thus  enrolled  is  pleadable,  and  cannot  be  reversed  but  by  appeal  to  the 
House  of  Lords  or  by  bill  of  review,  (e) 

r  *A82  1  ^^  ^^^  effect  of  enrolling  a  decree  is  to  render  it  final  and  to 
L  J  ^deprive  the  party  against  whom  it  is  pronounced  of  all  opportunity 

of  having  it  corrected  by  a  rehearing  in  the  Court  itself,  such  party,  if  he  is 
dissatisfied  witK  the  decision,  and  wishes  to  have  it  reheard,  either  before  the 
judge  who  pronounced  it  or  before  the  Lord  Chancellor,  by  way  of  appeal,  most 
take  the  proper  precautions  to  prevent  the  enrolment  j  the  first  step  lo  which  is 
that  of  entering  a  caveat  against  the  enrolment  with  the  proper  officer. 

(u)  For.  Rom.  210.  (x)  Hind.  443. 

ly)  Bcames'i  Ord.  206;  ib.  113,  vide  etianit  242. 
(z)  Hind.  443.  (a)  3  Geo.  2,  c  30. 

(6)  63  Geo.  8,  c.  24.  (e)  Hind.  443. 

(/)  Robiiuon  ▼.  Newdick,  3  Mer.  13.  (e)  Hind.  444. 
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A  caveat  is  entered  with  the  Lord  Ghancellor's  or  Master  of  the  RoIIs's  sec- 
tary of  decrees  and  injunctions,  by  leaving  a  note,  in  the  following  form,  with 
le  bag-bearer  of  the  Six  Clerk's  office  :•— 

N  CHANCERY. 

John  Doe plaintiff, 

and 
VfUKam  5K|yfe«.... defendant 
Decree  made  by  his  Lordship,  [or  by  his  honour  the  Vice  Chancellor, 
or  Master  of  the  Rolls,]  dated  the  diet  day  of  Janttary,  1830. 
Enter  a  caveat  against  enrolling  this  decree. 

A.  B.  Clerk, 
2Sth  of  September^  1839. 

The  effect  of  this  caveat  is  to  prevent  the  signing  of  the  decree,  previous  to 
Is  enrolment,  for  28  days,  to  be  accounted  from  the  time  of  the  docket  being 
(resented  to  the  great  seal  to  be  signed,  (y*)  or  from  the  time  of  notice,  of  the 
locket  having  been  presented  for  signature,  being  given  to  the  other  side  by  the 
lOrd  Chancellor's  secretary,  whose  duty  it  is  to  give  such  notice  immediately 
•n  the  decree  being  so  presented,  (g)  These  28  days  must  be  clear  days,  (A) 
nd  service,  of  notice  of  the  docket  having  been  presented,  on  the  clerk  in  Court 
3  |ood  service,  (i) 

No  period  appears  to  be  limited,  by  the  practice  of  the  Court,  within  which 
I  caveat  may  be  entered ;  but  a  party  dissatisfied  *with  the  decision  p  0000  1 
if  the  Court,  should  lose  no  time,  after  the  decree  has  been  passed  ^  -' 

ind  entered,  in  entering  his  caveat,  to  prevent  the  other  party  from  enrolling  the 
lecree.  The  caveat^  however,  will  be  in  time,  if  entered  at  any  time  before 
he  docket  has  been  delivered  to  the  Iiord  Chancellor's  secretary,  for  his  Lord* 
ihip's  signature.  It  is  to  be  observed,  that  it  is  the  delivery  of  the  docket,  to 
he  Lord  Chancellor's  secretary,  which  completes  the  enrolment;  and  that  a 
'aveat,  entered  after  that  has  taken  place,  will  be  useless,  even  though  the  sig- 
lature  should  not  be  actually  affixed  at  the  time  of  its  entry.  Thus,  where  the 
locket  had  been  delivered  by  the  bag-bearer,  into  the  hands  of  the  Lord  Chan- 
filers  secretary  of  decrees,  for  the  purpose  of  beiuff  submitted  to  the  Lord 
Chancellor  for  signature,  and  the  secretary  had  despatched  it  to  Brighton,  where 
lis  Lordship  was  residing;  and  in  the  evening  of  the  same  day,  and  before  the 
iignatare  had  been  actually  affixed,  a  caveat  was  tendered  at  the  office,  but 
"efused,  as  coming  too  late;  the  Lord  Chancellor,  (Lord  Lyndhurst,^  upon  a 
notion  to  vacate  the  enrolment,  aAer  consulting  the  Six  Clerks,  was  ot  opinion 
hat  the  caveat  was  not  in  time,  (k)  It  is  to  he  observed,  however,  that,  in  a 
;ase  before  Lord  Hardwicke,  (/)  a  caveat  was  held  to  have  been  in  time,  which 
ras  entered  af\er  tlie  docket  had  been  tendered  to  the  Lord  Chancellor  for  sig- 
lature;  but  it  is  to  be  remarked,  that  the  plaintiff,  in  that  case,  in  order  to 
)revent  an  appeal,  had  hurried  on  the  enrolment,  so  as  to  have  it  ready  for 
signature  within  two  days  after  the  decree  had  been  passed,  and  that  it  was 
[>resented  for  signature  before  eleven  o'clock  on  the  second  day,  before  which 
inoe  the  caveat  would  have  been  entered,  had  it  not  been  for  the  mistake  of  the 
party,  who  applied  to  do  it  at  the  wrong  office ; — as  it  was,  the  caveat  was 
entered  before  eleven  o'clock  on  the  same  day,  although  not  before  the  docket 
had  been  left  for  signature;  and  Lord  Hardwicke  was,  therefore,  of  opinion, 
that  the  plaintiff  had  been  too  quick  in  his  proceedings,  and  that  the  case  came 


(/)  Beames'i  Onl.  309.  (g)  Burnet  v.  Th0obold»  1  P.  Wms.  610. 

(A]  RobinBOD  ▼.  Newdick,  3  Mer.  13.  0  Ibid. 

(ft)  BaiDM  V.  Wilson,  I  R.  4c  M.  486.        (/)  Anon.  1  Yes.  826. 
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r  *684  1  ^^^^^  ^^  reason  of  the  Ck>iimion  Lew  CourlB,  for  eetting  wmit 
*-  -^  jadgmente  *oa  the  ground  of  sorprise,  although  they  are  striedj 

regular,  (m) 

It  has  been  before  stated,  that  the  effect  of  a  caveat  is  to  suspend  tlie  earA- 
ment  of  the  decree  or  order  for  28  clear  days,  from  the  time  of  the  docket 
presented  to  the  Lord  Chancellor  for  signature,  and  from  notice  of  sucii 
tation  being  served  upon  the  opposite  party  ;  therefore,  if  the  opposite  party 
wishes  to  benefit  by  his  caveat^  he  roust  take  care  to  present  his  pc!titkm  for  a 
rehearing  within  that  time,  otherwise  the  enrolment  may  be  perfected.  It  seeoH; 
however,  that  if  the  petition  for  a  rehearing  be  actually  presented  to  the  Loid 
Chancellor  within  the  limited  time,  it  will  be  sufficient,  although  it  be  not  sd- 
ewered,  nor  the  order  drawn  up  till  after  it  has  expired,  (n) 

If  any  irregularity  has  occurred  in  the  enrolment  of  a  aecree  or  order,  or  in 
the  proceedings  to  accomplish  that  object,  the  Court  will,  upon  application  by 
motion,  (o)  onler  it  to  be  vacated  $  thus,  in  the  case  last  referred  to,  where  the 
enrolment  was  completed  after  a  caveat  and  the  presentation  of  a  petftkm  sf 
appeal,  but  before  it  was  signed  or  the  order  for  a  rehearing  made,  the  Comt 
directed  it  to  be  vacated ;  and  so  it  will  be,  as  we  have  seen,  if  done  after  a 
caveat^  and  before  the  28  days  have  expired,  although  no  petition  of  appeal  hai 
been  presented,  {p)  In  Parker  v.  Downing^  (q)  an  enrolment  was  vacated  by 
Lord  Brougham,  because  the  order  to  enrol  it  ntme  pro  tunc  was  irregular,  by 
reason  of  the  petition  upon  which  it  was  made  not  setting  forth  the  date  of  the 
decree. 

It  seems,  also,  that  where  the  case  has  not  been  heard  upon  its  merits,  the 
Court  will  exercise  a  discretionary  power  of  vacating  an  enrolment,  and  of 
giving  the  party  an  opportunity  of  having  the  merits  of  his  case  discussed ;  thusi 
r  *A85  1  ^^^'®  ^  decree  of  dismissal  was  made  by  default,  owing  to  the 
I-  -^  neglect  of  *the  plaintiff's  solicitor,  in  providing  counsel  to  attend  at 

the  hearing,  (r)  So,  in  Benson  v.  Vernon^  («)  where  a  biU  had  been  taken  pro 
cor^eeeOf  for  want  of  an  answer,  and  it  was  proved  that  the  defendant  was  in 
an  unsound  state  of  mind,  and  had  omitted,  from  that  circumstance,  to  put  ia 
an  answer,  the  House  of  Lords  ordered  the  enrolment  of  the  decree  to  be  ts- 
cated.  The  same  principle  was  also  acted  upon  by  Lord  Hardwicke,  in  Xemp 
v.  Squire^  {t)  who  said  that  the  above  cases  proved  it  to  be  discretionary  in  the 
Court,  (he  did  not  mean  it  arbitrarily  so,)  to  exercise  the  power  if  it  sees  lit 
In  Pickett  v.  Loggon^  (u)  however,  the  Court  refused  to  act  upon  this  discre- 
tion, and  it  is  to  be  observed,  that,  in  all  those  cases  where  it  has  been  exer- 
cised, the  merits  of  the  cause  had  not  been  discussed  before  the  decree  was 
pronounced  ;  and  that,  where  such  has  been  the  case,  the  Court  has  refused  ts 
exeroise  the  discretionary  power  before  alluded  to,  {x)  unless  there  has  beet 
something  in  the  nature  of  a  surprise  upon  the  party  affected,  as  in  the  anooy* 
roous  case  which  has  been  before  referred  to  ;  [y)  or  in  Stevens  v.  Guppy^  [z) 
where  the  enrolment  of  a  decree  was  set  aside,  because  made  a  few  day^  after 
a  conversation  had  taken  place,  between  the  solicitor  for  the  plaintiff  and  the 
solicitor  for  the  defendant,  in  which  the  former  had  informed  the  latter,  that  a 

(m)  Anon.  1  Yes.  826;  vide  Belfs  Sapplement,  156. 
(n)  Richards  v.  Wood,  3  M.  dc  K.  621. 
(o)  Or  petition,  vide  Pickett  v.  Loggon,  6  Vce.  702. 
\p)  Barnes  ▼.  WUson,  1  R.  dt  M.  486. 
(q^  1  M.  dc  K.  634 ;  Robinson  ▼.  Newdick,  8  Mer.  13. 
(r)  Robson  ▼.  Cranwel ;  cited  1  Yes.  306.     («)  Cited,  ibid.  S06« 
?/)  1  Yes.  205.  (tt)  6  Yes.  702. 

\x)  Charmanv.  Charman,  16  Yes.  115.       (y)  1  Yes.  826. 

\z)  1  Turn,  dc  R.  178;  vide  etiam  Paiker  v.  Dee,  2  Ohm.  Ca.  200;  I  Rep.  taai^ 
123;  8  Swanst.  629;  Anon.  1  Yearn.  131. 


OF  SBCnrYINO  DBCRSB8.  399 

petition  for  a  rehearing  was  preparing,  to  which  the  latter  answered  by  desiring 
that  no  time  might  be  lost  in  preparing  it.  In  that  case.  Lord  Eldon  laid  down 
the  rule,  ^^  that  if  the  party  enrolling  the  decree,  has  said  that  which  might  lead 
the  other  party  to  believe  that  the  decree  would  not  be  enrolled,  it  is  a  surprise.'* 
It  is,  however,  to  be  remarked,  that  it  is  not  every  expression  that  may  lend  the 
party  to  entertain  expectations  that  the  decree  will  not  be  enrolled,  which  will 
mduce  the  Court  to  vacate  an  enrolment ;  in  order  to  establish  such  a  case,  there 
must  be  a  certain  degree  of  malajidea  on  the  part  of  the  party  enrolling,  which 
may  have  misled  *the  party  complaining ;  therefore,  it  was  held,  r-  «||qa  -i 
by  Lord  Brougham,  in  Bcuguy  v.  Choney^  {a)  that  the  mere  cir-  ^  -1 

cumstance  of  its  having  been  intimated,  on  the  part  of  the  defendant  to  the 
plaintifTs  solicitor,  that  it  was  the  intention  of  the  defendant  to  appeal  forth- 
with, and  of  the  plaintiff's  solicitor  saying  in  answer,  that  he  was  open  to  any 
fair  offer  of  arrangement  to  prevent  the  necessity  of  an  appeal,  did  not  amount 
to  such  a  surprise  as  will  induce  the  Court  to  vacate  the  enrolment.  This  is  in 
accordance  with  what  was  laid  down  by  Lord  Lyndhurst,  in  Bame$  y.  fPU- 
MOftj  (b)  where  his  Lordship  held,  that  a  party  was  not  bound  to  communicate 
his  intention  to  enrol  a  decree,  to  his  adversary,  because  the  latter  informs  him 
of  his  intention  to  appeal  against  it  (c) 

After  a  decree  has  been  enrolled,  it  can  only  be  altered  on  a  bill  of  review,  (cQ 
or  by  an  appeal  to  the* House  of  Lords;  and  this,  though  the  decree  has  been 
enrolled  by  one  of  several  defendants,  (e)  In  some  cases,  however,  the  Court, 
as  we  shall  see  in  the  next  section,  will  permit  clerical  errors  and  miscastiDgs 
to  be  rectified,  upon  motion,  soon  after  enrolment. 


SECTION  V. 
Of  Rectifying  Decrees. 

We  have  seen  before,  (/)  that  as  long  as  the  decree  remains  in  the  shape  of 
minutes,  that  is,  till  it  has  oeen  passed  and  signed  by  the  Registrar,  it  may  be 
rectified  upon  application  to  the  Court,  by  petition  or  motion,  or  by  having  it 
put  into  the  cause  paper,  ^to  be  spoken  to^^  and  that,  even  important  matters 
may  be  brought  before  the  Court,  upon  an  application  *to  vary  ^  _g.  -. 
minutes ;  but,  after  a  decree  has  been  passed  and  entered,  the  Court  ^  -< 

will  not  entertain  any  application  to  vary  it,  unless  upon  consent  of  all  parties, 
or  in  respect  of  matters  which  are  quite  of  course.  The  proper  method  oif 
having  a  decree  rectified  in  odier  matters,  is  by  applying  to  have  the  cause 
reheard.  (6) 

In  cases,  however,  in  which  a  clerical  error  has  crept  into  the  decree,  or  in 
which  some  ordinary  direction  has  been  omitted,  the  Court  will  entertain  appli- 
cations to  rectify  it,  even  though  it  has  been  passed  and  entered ;  and  so,  where 
the  decree  omitted  the  usual  directions  for  the  parties  to  be  examined  upon 
interrogatories,  &c.  Lord  Eldon  held,  that  the  decree  might  be  corrected  by 

(a)  1  M.  ds  K.  640.  (b)  1  R.  ds  M.  486. 

(e)  For  the  metiiod  of  exemplifying  decrees  aner  enrolment,  vide  Hair.  Ch.  Pr.  (Ed. 
NewL)  336. 

Herr.  323;  ib.  348.  (e)  Gora  ▼.  Paidon,  1  8eh.  & Lef.  334.  * 

)  Ante^  p.  668. 
3  Hair.  332;  vide  poitf  rehearing!  and  appeals. 

Vol.  v.— a 
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the  inBertion  of  the  direction,  (c)  So  where  a  decree^  in  a  ereditoi^i  nit, 
omitted  the  luraal  direetion  to  take  an  account  of  the  penonal  estate.  Us  Loid- 
ship  ordered  it  to  be  inserted,  even  though  the  decree  liad  not  been  prooouoeai 
by  himself,  but  by  the  Master  of  the  Rolls,  {d) 

It  is,  nevertheless,  to  be  observed,  that  it  is  a  principle  of  the  Court,  dnt» 
alteration  can  be  made  in  a  decree  on  motion  without  a  rehearing,  except iit 
matter  of  clerical  error  or  of  form,  or  where  the  matter  to  be  inserted  is  dedj 
eonsequentiai  on  the  directions  already  given.  Upon  this  ground,  when  the 
decree  directed  a  commission  to  ascertain  the  boundaries  of  prebendal  landB,  t 
motion,  that  the  decree  might  be  extended  to  copyhold  as  well  as  to  freehflU 
lands,  which  was  opposed,  was  refused,  {e)  So  where  an  ejectment  was  ordeni 
to  be  brought,  without  restraining  the  defendant  from  setting  up  an  outstasdiqi 
term,  the  introduction  of  such  a  restraint  was  not  permitt^.  (f)  In  Cohum 
▼.  SareU^  (r)  Lord  Thuilow  would  not  allow  a  decree  to  be  varied,  by  giviv 
r  «AR8  1  ^^^  *^  ^  defendant  who  was  a  mere  trustee,  and,  as  soch,  wodi 
1-  -J  have  been  entitled  to  them  if  they  had  been  asked  for  at  the  besrii^ 

And,  in  Brookfidd  v.  Bradley^  {h)  Sir  John  Leach  declined  to  correct  a  decm^ 
in  which  the  error  was  apparent,  because  the  alteration  proposed  would  leqiiie 
new  directions  upon  the  corrected  part 

It  is  to  be  noticed  that,  in  the  two  last  cases,  the  application  was  made  bv 

Ctition,  but  in  WiM$  ▼•  TTbmof ,  Piekard  v.  Mattht»<m^  and  others  whia 
vebeen  referred  to,  the  application  was  by  motion  upon  notice,  (t)  It  wttm^ 
however,  to  be  doubtful  whether  in  all  cases  where  such  an  alteration  in  a  deem. 
is  required,  the  application  should  not  be  made  by  petition,  for,  by  the  45di«f 
Lord  Lyndhursfs  Orders,  (k)  it  is  provided,  that  clerical  mistakes  in  decieci» 
or  decretal  orders  arising  from  any  accidental  slip  or  omission,  may,  at  any  tiai 
before  enrolment,  be  corrected  vpon  peiiiian  without  the  expense  of  a  rehori*^ 

Some  difference  appears  to  exist  in  the  manner  in  which  the  alteratioos,  pfl^ 
mitted  by  the  Court,  are  to  be  made  in  the  decree  ^  it  may,  however,  be  col- 
lected, from  what  hu  been  said,  that  where  the  alteration  required  is  meidjlls 
addition  of  some  direction  which  has  been  omitted,  the  omissioa  wiQ  be  mf- 
plied  by  a  separate  supplemental  order,  without  altering  or  inlerlining  ^ 
decree.  (/) 

It  seems,  however,  that  in  cases  of  error  in  the  direction  of  the  deciee,  wkM 
the  alteration  cannot  be  made  by  supplemental  order,  the  Court  will  direct  Ai 
Registrar  to  attend  with  the  decree  and  make  the  alteration  in  open  Court  vhiek 
the  judse  will  countersign  with  his  initials,  (m) 

In  Hawker  v.  Buncombe^  (n)  the  order  appears  to  have  been  that  one  of  At 
Registrars  might  be  directed  to  alter  the  decree. 

r  HIM  1  '^^  Court  will,  in  some  cases,  extend  the  indulgeooe  of  *reeli^ 
t-  ^^  ^  vog  decrees  in  which  there  have  been  clerical  mistakes,  to  denvi 
which  have  been  actually  enrolled.     Thus  in  cases  of  miscasting,  where  Ai 


(c)  Wallii  Y.  Thomai,  7  Yes.  893. 

\d)  Pickaid  ▼.  MattheMm,  7  Yes.  293;  tfideeiiam  NmvhooM  v.  Mhfcid,  IS  Yet.  491; 
Lane  y.  Hobba,  b.  408;  Skrymaher  y.  Northcote^  1  Swanat  573,  n. ;  TomliiM  y.  Pift,  1 
Roaa.  476 ;  Hawker  y.  Bunoombe,  2  Mad.  391. 

re)  WiHia  y.  PMkinaoD,  8  Swanat  233. 

^/)  Brackenbuy  y.  Biackenbavy,  2  Jac  &  W.  891. 

(g)  2  Cox.  206.  (A)  2  8.  ds  8.  64. 

ft)  Vide  eUam  Willia  y.  Paikinaon,  8  Swanat  288. 

[k)  Ord.  1828.    Hj.  the  uutuwilj  of  thia  onlarl 

r/)  Lane  y.  Hobba,  12  Yea.  458;  mde  diam  Wallia  y.  ThonuH^  7  Yea.  282. 

[m)  ToiiiKnaY.Pkklk,lBasi.476;mtfeefmi8ki7iiMfaarY.Noi1heola.  ISwaoiLniik 

(n)  2  Mad.  891. 
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maMer  demoiistntiTelv  appears  upon  the  decree  itself  to  have  been  mistaken,  it 
may  be  explained  and  rectified  by  order;  (o)  so  likewise,  if  some  part  of  the 
decree  be  omitted  in  the  enrolment^  it  may  be  inserted  upon  motion  to  the  Court 
It  is  to  be  observed,  that  under  the  denomination  of  miscasting  is  not  to  be 
iododed  any  pretended  miscasting  or  misvaluing,  but  only  error  in  auditing  and 
numbering,  {p) 

In  Weston  v.  HaggtrsUm^  (q)  Lord  Eldon  held  that  all  errors  on  the  face  of 
the  schedules  could  be  rectified  even  aAer  enrolment,  but  that  there  could  be  no 
earrectton  except  of  such  apparent  errors  $  and  he,  therefore,  held,  that  no  affi- 
davit introducing  a  new  fact,  after  enrolment,  could  be  permitted.  In  Yaw  v. 
HoiDiuendi  (r)  where  the  Master  had  made  a  mistake  in  his  report,  directing  a 
sum  of  money  to  be  paid  to  two  defendants,  whereas  he  was  ordered  by  uie 
decree  to  direct  the  payment  of  it  to  one  only,  the  Court  ordered  the  docketing 
of  the  enrolment  to  be  altered  accordingly.  In  Spearing  v.  Lynn  (a)  leave 
was  given  to  amend  the  title  of  an  order  which  appears  to  have  been  enrolled, 
although  the  effect  of  the  alteration  was  to  charge  a  surety  who  had  been  sued 
at  law  under  the  order,  and,  relying  upon  the  mistake  in  the  title  of  the  order, 
bad  pleaded  that  there  was  no  such  oraer. 


SECTION  VL 
Effect  of  Stat.  1  ^  2  Viet,  c  110. 

Before  we  proceed  to  point  out  the  means  which  the  practice  of  the  Court 
fbniiahes  to  enforce  the  execution  of  its  decrees  and  orders,  by  those  who  are 
boond  to  obey  them,  it  is  ^necessary  to  cairthe  reader's  attention  ^  ^i^g^  -. 
to  certain  alterations  which  have  taken  place  in  the  law  with  regard  ^  -^ 

to  the  eflect  of  decrees  in  equity  upon  the  property  of  those  who  are  subjected 
to  their  operation. 

Formerly  a  decree  in  a  Court  of  Equity,  unless  it  was  for  the  land  itself, 
operated  only  in  peraonam:  and  the  only  method  of  enforcing  it  was  by  means 
of  what  is  termed  process  of  '<x>ntempt  against  the  party  disobeying  it,  under 
which  the  party,  if  arrested,  might  be  kept  in  prison  till  he  obeyed.  It  was 
also  competent  to  the  party  claiming  the  benefit  of  the  decree,  where  the  con- 
temner either  could  not  be  arrested  upon  the  process,  or,  having  been  arrested, 
lemained  in  prison  without  paying  obedience  to  the  Court,  to  issue  a  writ  of 
sequestration  directing  the  commissioners,  therein  named,  to  sequester  the  per- 
sonal property  of  the  defendant,  and  the  rents  and  profits  of  his  real  estates, 
and  to  keep  him  from  the  enjoyment  of  them,  till  he  has  cleared  his  contempt, 
in  the  same  manner  as  in  the  case  of  a  defendant  who  had  ^^mmitted  a  con- 
tempt by  not  appearing  and  answering  the  bill.  Oriffinally  this  process  was 
merely  used  as  a  means  of  coercing  the  defendant,  by  keeping  him  out  of  pos- 
eesaion  of  his  property ;  and  the  practice  of  applying  the  money  received  by 
the  sequestrators,  in  satisfaction  of  the  sum  decreed  to  be  paid,  is  of  compara- 
tireiy  modem  origin,  (a)  This,  however,  as  we  shall  see  in  the  next  section, 
lias  become  the  usual  course  of  proceeding,  and  the  Court  will  now,  where  a 

(•)  For.  Rom.  104;  Beames's  Ofd.  3.  (;»)  Bounef's  Orl  8. 

(^}  Coop.  Rep.  184  (r)  1  Dick.  59. 

(#>  8  Voni.  378. 
(«)  YHt  Whaism  v.  Bion^toi^  1  Yes.  188. 
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sequestration  has  been  issued  to  enforce  a  decree  for  the  pa3aDeDt  of  money, 
order  the  sequestrators  to  apply  what  (hey  have  recetyed,  by  yirtue  of  Ae 
sequestration,  in  satisfaction  of  the  duty  to  be  performed.  Still,  however,  tfaii 
IS  only  a  personal  proceeding,  and  does  not  alter  the  nature  of  the  di'cree^ 
which,  being  in  personam^  abates  by  the  death  of  the  individual  ehaifed,  ad 
does  not  affect  his  property  further  than  by  enabling  the  party  claiming  the 
benefit  of  it  to  come  in  pari  passu  with  the  other  creditors,  against  the  perMxal 
estate.     A  sequestration  may  certainly  be  revived  against  the  personal  repie- 

r  *691  1  ^^'^^^^^^  ^^  ^^  P^y*  ^Q^  it  cannot  *be  revived  against  his  hdr, 
^  ^  unless  the  real  estate  is  the  subject  of  the  suit,  so  ihat«  after  the 

death  of  the  defendant,  the  proceeding  by  sequestration  may  be  a  very  ineffi- 
cient means  of  enforcing  the  demand,  and  certainly  is  not  equal  in  ^SkxA  loa 
judgment  at  law.  It  is  true,  as  stated  by  Lord  Chief  Baron  Gilbert,  {b)  thit 
^*a  decree  has  the  same  authority  to  bind  the  personal  assets  as  a  judgmental 
law,  and,  therefore,  shall  go  pari  passu  to  be  paid  off  and  discharged,*' (c]  but 
as  the  lien  of  the  judgment  came  in  by  the  statute  of  Westminster,  13  Ed  1, 
c  18,  which  only  gives  an  degit  for  a  moiety  of  the  land,  in  satisfaction  of  the 
debt,  therefore,  that  could  give  no  authority  to  lay  a  sequestration  on  the  red 
estate  for  a  mere  personal  duty,  when  the  heir  is  not  bound  in  the  covenant:  (^ 
so  that,  in  cases  where  the  land  is  not  the  subject  matter  of  the  suit,  a  deciee 
in  equity  will  not,  according  to  the  law  as  it  existed  before  the  1  &  2  TlctoMi 
c.  110,  have  the  same  effect  as  a  judgment  at  law  in  binding  the  real  estiJe: 
This  defect  in  the  law,  as  regards  decrees  in  equity,  has,  however,  been  reme- 
died by  the  above  statute,  (e^  which  has  provided,  *<that  all  decrees  and  ordeii 
of  Courts  of  Equity,  and  all  rules  of  Courts  of  Common  Law,  and  all  ordeii 
of  the  Tjord  Chancellor  or  of  the  Court  of  Review  in  matters  of  bankinptey, 
and  all  orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sma 
of  money,  or  any  costs,  charges,  or  expenses  shall  be  payable  to  any  penos, 
shall  have  the  effect  of  judgments  in  the  superior  Courts  of  Common  Lew; 
and  the  persons  to  whom  any  such  moneys  or  costs  charges,  or  expenses,  shal 
be  payable,  shall  be  deemed  judgment  creditors,  within  the  meaning  of  the  sud 
act" 

It  is  also  enacted,  that  all  powers  thereby  given  to  the  Judges  of  the  superior 
Courts  of  Common  Law,  with  respect  to  matters  depending  in  the  aame  CoartSj 
r  *692  1  ^^^  ^^  ^^^.  ^  cz^i^ised  by  ^Courts  of  Equity  with  respeet  to 
I-  ^  matters  therein  depending,  and  >by  the  Lord  Chancellor,  and  hy 

the  Court  of  Review  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor  is 
matters  of  lunacy ;  and  all  remedies  thereby  given  to  judgment  creditors,  are  it 
like  manner  given  to  persons  to  whom  any  moneys  or  costs,  charges,  or  ex- 
penses, are  by  such  onlers  or  rules  respectively  directed  to  foe  paid. 

The*  effect  of  the  above  statute  is  to  give  to  decrees  in  Courts  of  Equity,  pve- 
Tided  they  have  been  registered  in  the  manner  directed  by  the  act,(/)  the  seme 
effect  as  the  same  statute  gives  to  judgments  a  law.  And  here  it  is  to  be  ob- 
served, that  the  act  gives  a  much  larger  effect  to  judgments  at  law,  and,  bj 
consequence,  to  decrees  or  orders  in  equity,  than  they  before  enjoyed ;  for,  by 
the  11th  section,  which  expressly  recites  that  ^*the  existing  law  is  d^eeUse^ 


(b)  For.  Rom.  87. 

(e)  Morrioe  t.  Bank  of  England,  Ca.  Temp.  Talb.  217;  3  P,  Wms.  401  n.  a  €.;  3 
Swanst  673,  8.  C;  Martin  ▼.  Martin,  1  Yes.  214;  Joseph  ▼.  Mott,  Piec  in  Chtfu  7); 
Biahop  ▼.  Godfrey,  ib.  179;  Searle  ▼.  Lane,  2  Yem.  37,  68 ;  2  Freem.  103,  8.  C;  Ghj 
▼.  Chiawell,  9  Yea.  125. 

(cT)  Vide  Bligh  y.  Earl  Damlay,  2  P.  Wma.  621;  AsUey  ▼.  Powis,  1  Vea.  496;  M- 
drad  y.  Robmaon,  19  Yes.  688. 

(a)  Sect.  18.  (/)  Ante^  p.  678. 
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in  not  providing  adequate  means  for  enabling  judgment  creditors  to  obtain 
satirfaction  from  the  property  of  their  d^torsj  and  ^^  that  it  is  expedient  to 
give  judgment  creditors  more  effectual  remedies  against  the  real  and  personal 
estate  of  their  debtors  than  they  possess  under  the  existing  law^**  it  is  enacted, 
that  it  shall  be  lawful  for  the  sheriff,  or  other  officer  to  whom  any  writ  of  elegit^ 
or  any  precept  in  pursuance  thereof,  shall  be  directed,  at  the  suit  of  any  person, 
upon  any  judgment,  which  at  the  time  appointed  for  the  commencement  of  the 
act  shall  have  been  recovered,  or  shall  be  thereafter  recovered  in  any  action,  in 
any  of  her  Majesty's  Sup)erior  Courts  at  Westminster^  to  make  and  deliver 
execution  unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  as  the  person  against  whom  execution  is  so 
sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or  possessed  of,  at 
the  time  of  entering  up  the  said  judgment,  or  at  any  time  afterwards,  or  over 
Mrhich  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  have  any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  in  like  manner  as  the  sheriff 
or  other  officer  may  now  make  and  deliver  execution  *of  one  moiety  |-  ^i^^^  -. 
of  the  lands  and  tenements  of  any  person  against  whom  a  writ  of  ^  -^ 

elegit  is  sued  out ;  which  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments by  force  and  virtue  of  such  execution,  shall  accordingly  be  held  and 
enjoyed  by  the  party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  Court,  out  of  which  such  execution  shall  have 
been  sued  out,  as  a  tenant  by  elegit  is  now  subject  to  in  a  Court  of  Equity : 
and  that  such  party  suing  out  execution,  and  to  whom  any  copyhold  or  cus- 
tomary lands  shall  be  so  delivered  in  execution,  shall  be  liable,  and  is  thereby 
required  to  make,  perform,  and  render  to  the  lord  of  the  manor,  or  other  person 
entitled,  ail  such  and  the  like  payments  and  services  as  the  person  against 
Mrhom  such  execution  shall  be  issued,  would  have  been  bound  to  make,  perform, 
and  render,  in  case  such  execution  had  not  issued ;  and  that  the  party  so  suing 
oqt  such  execution,  and  to  whom  any  such  copyhold  or  customary  lands  shall 
have  been  so  delivered  in  execution,  shall  be  entitled  to  hold  the  same,  until 
the  amount  of  such  payments,  and  the  value  of  such  services,  as  well  as  the 
amount  of  the  judgment,  shall  have  been  levied ;  and  it  is  also  provided,  that, 
as  against  purchasers,  mortgagees,  or  creditors,  who  shall  have  become  such 
before  the  time  appointed  mr  the  commencement  of  the  said  act,  such  writ  of 
e^git  shall  have  no  greater  or  other  effect  than  a  writ  of  elegit  would  have  had 
in  case  the  said  act  had  not  passed. 

The  12th  section  also  provides,  that,  by  virtue  of  any  writ  o(  fieri  facias  to 
be  sued  out  of  any  superior  or  inferior  Court,  after  the  time  appointed  for  the 
commencement  of  the  said  act,  or  any  precept  in  pursuance  thereof,  the  sheriff 
or  other  officer  having  the  execution  thereof,  may  and  shall  seize  and  take  any 
money  or  bank  notes,  (whether  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  of  any  other  bank  or  banker,^  and  any  checks,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  otner  securites  for  money,  belonging  to 
the  person  against  whose  effects  such  writ  of  fieri  facias  shall  be  sued  out;  and 
may  or  shall  pay  or  deliver  to  the  party  suing  out  such  execution,  any  money 
or  bank  notes  which  shall  be  so  seized,  or  a  sufficient  part  thereof;  and  may 
and  *8hall  hold  any  such  checks,  bills  of  exchange,  promissory  p  ^^g^  -i 
notes,  bonds,  specialties,  or  other  securities  for  money*  as  a  seen-  ■-  -' 

rity  or  securities  for  the  amount  by  such  writ  of  fieri  facias  directed  to  be  levied, 
or  so  much  thereof  as  shall  not  have  been  otherwise  levied  and  raised;  and  may 
sue,  in  the  name  of  such  sheriff  or  other  officer,  for  the  recovery  of  the  sum 
or  sums  secured  thereby,  if  and  when  the  time  of  payment  thereof  shall  have 
aniTed :  and  that  the  payment  to  such  sheriff  or  other  officer,  by  the  party 
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liable  on  any  such  check,  bUl  of  exchange,  promlaaory  note,  bond,  specnkf, 
or  other  security,  with  or  without  suit,  or  the  recovery  and  levying  execmim 
against  the  party  so  liable,  shall  discharge  him  to  the  extent  of  soch  paynmt, 
or  of  such  recovery  and  levy  in  execution,  as  the  case  may  be,  from  his  Inbifilf 
on  any  such  cheek,  bill  of  exchange,  promissory  note,  bond,  specialty,  «>r  oiher 
security  $  and  such  sheriflf  or  other  officer  may  and  shall  pay  over  to  the  puly 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part  thereof  as  sIbI 
be  sufficient  lo  discharge  the  amount  by  such  writ  directed  to  be  levied  ;  and  % 
after  satisfaction  of  the  amount  so  to  be  levied,  together  with  sheriff's  poondi^ 
and  expenses,  any  surplus  shall  remain  in  the  hands  of  such  sheriff  or  ociKr 
officer,  the  same  shall  be  paid  to  the  party  against  whom  such  writ  shall  be  sa 
issued.  It  is  provided,  however,  that  no  such  sheriff  or  other  offioei  shaD  be 
bound  to  sue  any  party  liable  upon  any  such  check,  bill  of  exchange,  pronis- 
sory  note,  bond,  specialty,  or  other  security,  unless  the  party  suing  oat  saeh 
execution  shall  enter  into  a  bond,  with  two  sufficient  sureties,  for  indemnifyiag 
him  from  all  costs  and  expenses  to  be  incurred  in  the  prosecution  of  such  aetka, 
or  to  which  he  may  become  liable  in  consequence  thereof,  the  expense  of  sadi 
bond  to  be  deducted  out  of  any  money  to  be  recovered  in  soch  action. 

The  13th  section  of  the  act,  (which  is  framed  for  the  express  purpose  of  giv- 
ing to  judgments  the  effect  of  express  charges  upon  real  estates,)  enacts  that  a 
judgment  already  entered  up,  or  to  be  thereaAer  entered  op,  against  any 
in  any  of  her  Majesty's  superior  Courts  at  Westminster,  shaU  operate  as  a 


r  *A05  1  ^P^^  All  lands,  tenemenu^  rectories,  advowsons,  ^tithes,  rents,  wH 
L  -I  hereditaments,  (including  lands  and  hereditaments  of  copyhold  or 

customary  tenure,)  of  or  to  which  soch  person  shall  at  the  time  of  enterii^  ap 
such  judgment,  or  at  any  time  afterwards,  be  seised,  possessed,  or  entitied,  nr 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  posaessioa, 
reversion,  remainder,  or  expectancy,  or  over  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  af\erwards,  have  any  dispos- 
ing power  which  he  might,  without  the  assent  of  any  other  person,  exeicise  lor 
his  own  benefit,  and  shall  be  binding  as  against  the  person  against  whom  jodg- 
roent  shall  be  so  entered  up,  and  against  all  persons  claiming  under  him  sAsr 
such  judgment;  and  shall  also  be  binding  as  against  the  issue  of  his  body,  ani 
all  other  persons  whom  he  might,  without  the  assent  of  any  other  person,  cot 
off  and  debar  from  any  remainder,  reversion,  or  other  interest,  in  or  out  of  aoy 
of  the  said  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredita- 
ments. 

It  is  provided,  also,  by  the  same  section,  that  every  judgment  creditor  shal 
have  such  and  the  same  remedies,  in  a  Court  of  Equity,  against  the  heredili- 
raents*so  charged  by  virtue  of  the  said  act,  or  any  part  thereof,  as  he  would  be 
entitled  to  in  case  the  person  against  whom  soch  judgment  shall  have  been  so 
entered  up,  had  power  to  charge  the  same  hereditaments,  and  had,  by  writing 
under  his  hand,  agreed  to  charge  the  same  with  the  amount  of  such  judlgraeitf 
debt  and  interest  Uiereon :  but  that  no  judgment  creditor  shall  be  entitleid  to  prs- 
ceed,  in  equity,  to  obtain  the  benefit  of  such  charge,  until  after  the  expiratiott 
of  one  year  from  the  time  of  entering  up  such  judgments  $  or,  in  cases  of  jndg- 
ments  already  entered  up,  or  to  be  entered  up,  before  the  time  appointed  for  the 
oommencement  of  the  said  act,  until  after  the  expiration  of  one  year  from  lbs 
time  appointed  for  the  commencement  of  the  saia  act,  and  that  no  sach  diaiga 
shall  operate  to  give  the  judgment  creditor  any  preference  in  case  of  the  bou- 
mptcy  of  the  person  against  whom  judgment  shall  have  been  entered  up,  nniesa 
siKh  judgment  shall  have  been  entered  up  one  year  at  least  before  flie  bank- 
ruptcy:  and  also,  that,  as  rqfards  purchasers,  mortgagees,  or  ciediton  who  ahsH 
r  *600  1  ^^^  become  such  ^before  the  time  appointed  for  the  oooi 
*-  J  ment  of  the  said  act,  snch  judgment  shall  not  dfeet  lande^ 
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nents,  or  hereditaments,  otherwise  than  as  the  same  would  have  been  affected 
>y  such  judgment  if  the  said  act  had  not  passed.  It  is  also  provided  that  noth- 
Dg  therein  contained  shall  be  deemed  or  taken  to  alter  or  affect  any  doctrine  of 
Courts  of  Equity  whereby  protection  is  given  to  purchasers  for  valuable  oon« 
dderaiion  without  notice. 

In  order  to  render  the  operation  of*  a  judgment  effective  against  any  stocky 
srhich  the  person  bound  by  it  may  have  in  the  public  funds  or  in  any  public 
^mpany,  and  to  prevent  the  transfer  of  such  stock  before  the  necessary  steps 
an  be  taken  for  that  purpose,  the  14th  section  enacts,  that  if  any  person  against 
pvhom  any  judgment  shall  have  been  entered  up  in  any  of  her  Majesty's  supe* 
ior  Courts  at  Westminster,  shall  have  any  government  stock,  funds,  or  annui- 
tes,  or  any  stock  or  shares  of  or  in  any  public  company  in  England,  f  whether 
Dcorporated  or  not)  standing  in  his  own  name  in  his  own  right,  or  in  tne  name 
»f  anv  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  the  supe* 
ior  tlourts,  on  the  application  of  any  judgment  creditor,  to  order  that  such 
itock,  funds,  annuities,  or  shares,  or  such  of  them,  or  such  part  thereof^  respee- 
ively,  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
or  which  judgment  shall  have  been  so  recovered  and  interest  thereon;  and  such 
>ider  shall  entide  the  judgment  creditor  to  all  such  remedies  as  he  would  have 
»een  entided  to  if  such  charge  had  been  made  in  his  favour  by  the  judgment 
lebtor.  It  is  to  be  noticed,  Uiat  the  same  section  directs,  that  no  proceeding;* 
(hall  be  taken  to  have  the  benefit  of  such  charge  until  after  the  expiration  of  six 
alendar  months  from  the  date  of  such  order;  but  in  order  to  prevent  any  per- 
son against  whom  judgment  shall  have  been  obtained,  from  transferring,  receiv- 
ng,  or  disposing  of  any  stock,  funds,  annuities,  or  shares,  thereby  authorized 
o  be  charged  for  the  benefit  of  the  judgment  creditor  under  an  order  of  a  judge, 
t  is  enacted,  (a)  that  every  order  of  a  judge,  charging  any  government  stodL, 
unds,  or  annuities,  or  any  stock  or  shares  in  any  public  company,  under  the 
taid  act,  *shall  be  made,  in  the  first  instance,  tx  parity  and  with-  p  ^^^  -■ 
Mit  ^any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to  ^  -1 

ihew  cause  only ;  and  such  order,  if  any  government  stock,  funds,  or  annuities, 
standing  in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of 
kny  person  in  trust  for  him,  is  to  be  affected  by  such  older,  shall  restrain  the 
[governor  and  company  of  the  Bank  of  England  from  permitting  a  transfer  of 
(och  stock  in  the  meantime,  and  until  such  order  shall  be  made  absolute  or  dis- 
charged ;  and  if  any  stock  or  shares  of  or  in  any  public  company,  standing  ia 
he  name  of  the  judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person 
n  trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner 
■estrain  such  public  company  from  permitting  a  transfer  thereof;  and  that  11^ 
ifter  notice  of  such  order  to  the  person  or  persons  to  be  restrained  thereby,  or 
n  case  of  corporations  to  any  authorized  agent  of  such  corpomticm,  and  before 
he  same  order  shall  be  discharged  or  made  absolute,  such  corporation  or  person 
>r  persons  shall  permit  any  sudi  transfer  to  be  made,  then  and  in  such  case  the 
M>rporation  or  person  or  persons  so  permitting  such  transfer,  shall  be  liable  to 
^he  judgment  creditor  for  the  value  or  amount  of  the  property  so  charged  and  so 
xansferred,  or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment; 
&Dd  that  no  disposition  of  the  judgment  debtor,  in  the  meantime,  shall  Im  valid 
)r  effectual  as  against  the  judgment  creditor ;  and  further,  that  unless  the  judg- 
ment debtor  shaU,  within  a  time  to  be  mentioned  in  such  order,  shew  to  a  jad|e 
)f  one  of  the  said  superior  Courts,  sufficient  cause  to  the  contrary,  the  said 
>rder  shall,  after  proor  of  notice  thereof  to  the  judgment  debtor,  his  attorney,  or 
igent,  be  made  absolute:  and  it  is  also  provided  that  any  such  judge  shall,  upon 

_  . .  — ■ — -~- 

(a)  Sect  15. 
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the  application  of  the  judgment  debtor,  or  any  person  interested,  have 
power  to  dischai]^^  or  vary  such  order,  and  to  award  such  costs,  apoa 
application,  as  he  may  think  fit 

It  is,  however,  enacted,  (a)  that  if  any  judgment  creditor,  who,  mider  dw 
powers  of  that  act,  shall  have  obtained  any  charge,  or  be  entitled  to  the  benefit 
r  *fi08  1  ^^  ^"^  security,  whatsoever,  shall  *afterwards,  and  before  the  pnn 
^  -^  perty  so  charged  or  secured,  shall  have  been  converted  into  OMmey 

or  realized,  and  the  produce  thereof  applied  towards  payment  of  the  jndgm^ot 
debt,  cause  the  person  of  the  judgment  debtor  to  be  taken  or  chaiged  in  eseca* 
tion  upon  such  judgment,  then,  and  in  such  case,  such  judgment  creditor  ahal 
foe  deemed  and  taken  to  have  relinquished  all  right  and  title  to  the  benefit  of 
such  chaige  or  security,  and  shall  forfeit  the  same  accordingly. 

It  is  to  be  observed,  that,  by  the  17ih  section,  that  every  judgment  debt  siaH 
earry  intereQt,  at  the  rate  of  41.  per  cent,  per  annumn  from  the  time  of  enteniy 
up  the  judgment,  or  from  the  time  of  the  commencement  of  the  act,  in  cases 
of  judgments  then  entered  up  and  not  carrying  interest,  until  the  same  shall 
be  satisfied  ;  and  such  interest  may  be  levied  under  a  writ  of  execution  on  suck 
judgment.* 


SECTION  VIL 
Of  Enforcing  the  Execution  of  Decrees. 

Until  the  Act  of  Parliament,  which  has  been  discussed  in  the  preoedmg 
section,  came  into  operation,  the  performance  of  a  decree  or  order  of  the  Court, 
like  the  appearance  of  a  party  to  the  svbpcena^  could  only  be  enforced  by  what 
is  termed  process  of  contempt ;  in  which  respect,  the  proceedings  of  Courts  of 
Equity  differed  materially  from  those  of  Courts  of  Law,  where  the  writs;,  by 
which  execution  of  their  judgments  are  compelled,  are  not  founded  upon  any 
contempt  of  the  Court,  committed  by  the  defendant,  but  are  considered  as  a 
means  of  satisfying  the  plaintifiT.  For  this  reason  it  is,  that,  at  law,  executioa 
cannot  be  had  both  against  the  person  and  the  property  of  the  defendant,  but 
the  plaintifiT  is  compelled  to  elect  which  he  will  proceed  against 

In  equity,  however,  the  case  was  dififerent ;  for,  till  the  orders  of  the  10th 
of  May,  1839,  (b)  were  promulgated,  the  process  for  enforcing  obedience  to 
decrees  and  orders  of  the  Court,  was,  in  all  cases,  founded  upon  contempt. 
r  *AQ0  1  Those  orders  have  *made  an  important  alteration  in  the  law  of  the 
L  -^  Court,  in  this  respect,  by  providing  the  fbrms  of  writs  ofJUri 

facias^  elegit^  and  venditioni  exponas^  similar  to  those  adopted  by  Courts  of 
Law,  which  a  party  may  resort  to  for  the  purpose  of  obtaining  satisfaction  of 
any  pecuniary  demand,  to  which  he  may  have  succeeded  in  establishing  his 
right  in  the  Court  of  Chancery  in  the  same  manner  that  a  plaintiff  in  a  Coort 
of  Common  Law,  is  empowered  to  sue  out  execution  upon  a  judgment  there 
entered  up. 

These  writs  are  devised,  pursuant  to  the  direction  of  the  statute  1  &  2  Vict 
c.  110,  (for  abolishing  arrest  on  mesne  process,  &c.,)  by  which,  as  we  have 
seen,  (e)  the  same  efiect  is  given  to  decrees  and  orders  of  Courts  of  Equity, 
dec.,  provided  they  are  duly  entered  with  the  proper  officer  of  the  Court  of 

(a)  Sect  16.  (b)  1  BcavaD,  Appz. 

(c)  Ante,  p.  69t. 
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Common  Pleas,  pursuant  to  the  19th  section,  as  is  given  by  the  act  to  judg- 
ments in  the  superior  Courts  of  Common  Law. 

The  20tb  section  of  the  act  directs,  that  such  new  or  ahered  writs  shall  be 
sued  out  of  the  Courts  of  Law,  Equity,  and  Bankruptcy,  as  may  be  by  such 
Courts,  respectively,  deemed  necessary  or  expedient  for  giving  effect  to  the  pro- 
visions thereinbefore  contained,  and  in  such  forms  as  the  judges  of  such  Courts, 
lespectively,  shall,  from  time  to  time,  think  fit  to  order;  and  that  the  execution 
o^such  writs  shall  be  enforced  in  such  and  the  same  manner  as  the  execution 
of  writs  of  execution  is  now  enforced,  or  as  near  thereto  as  the  circumstances 
of  the  cases  will  admit,  ^. ;  and  it  is  in  pursuance  of  the  authority  conferred 
by  this  section,  that  the  writs  above  mentioned  have,  by  the  orders  of  the  10th 
of  May,  1839,  been  directed  to  issue. 

The  efiect  of  these  writs  has  been  mentioned  in  the  preceding  section,  (b) 
and  it  is  therefore  merely  necessary,  in  this  place,  to  call  the  reader's  attention 
to  the  regulations  respecting  them,  which  have  been  promulgated  by  the  above 
orders. 

By  those  orders  it  is  provided,  1st,  that  every  person  to  whom,  in  any  cause 
or  matter  pending  in  the  Court,  any  sum  of  money,  or  any  costs,  have  been 
ordered  to  be  paid,  shall,  *after  the  lapse  of  one  month  from  the  p  0*^^^  n 
time  when  mch  order  for  pwmeni  was  duly  passed  and  entered^  ^  -^ 

be  entitled,  by  his  clerk  in  Uourt,  to  sue  out  one  or  more  writ  or  writs  (e)  of 
jSm/odos,  or  writ  or  writs  of  elegitj  of  the  form  thereinafter  stated,  or  as  near 
thereto  as  the  circumstances  of  the  case  may  require. 

2ndly.  That  upon  every  such  order,  thereafter  to  be  entered,  the  entering 
clerk  of  the  Court,  in  whose  division  the  same  may  be,  shall,  at  the  request  m 
the  party  leaving  the  same,  mark  the  day  of  the  month  and  year  on  which  the 
same  shall  be  left  for  entry,  and  no  writ  ol  fieri  facias  or  degit  shall  be  sued 
out  apon  any  such  order,  unless  tlie  date  of  such  entry  shall  be  so  marked 
thereon  as  aforesaid. 

3rdly.  That  such  writs,  when  sealed,  shall  be  delivered  to  the  sheriff  or 
other  officer  to  whom  the  execution  of  the  like  writs  issuing  out  of  the  superior 
Courts  of  Common  Law  belongs,  and  shall  be  executed  by  such  sheriff  or  other 
officer,  as  nearly  as  may  be,  in  the  same  manner  in  which  he  doth  or  ought  to 
execute  such  like  writs;  and  such  writs, ^when  returned  by  such  sheriff  or  other 
officer,  shall  be  delivered  to  the  clerks  in  Court,  by  whom  respectively  they 
were  sued  out,  or  be  left  at  their  respective  seats,  and  shall  thereupon  be  filed 
•B  of  record  in  the  office  of  the  Six  Clerks  of  this  Court.  And  that,  for  the 
execution  of  such  writs,  such  sheriff  or  other  officer  shall  not  take  or  be  allowed 
any  fees  other  than  such  as  are  or  shall  be,  from  time  to  time,  allowed  by  law- 
fiil  authority  for  the  execution  of  the  Uke  writs  issuing  out  of  the  superior  Courts 
of  Common  Law. 

4th]y.  That  if  it  shall  appear,  upon  the  retorn  of  any  such  writ  oi  fieri 
faeiaSj  as  aforesaid,  that  the  sheriff  or  other  officer  hath,  by  virtue  of  such 
writ,  seized  but  not  sold  any  goods  of  the  person  ordered  to  pay  such  sum  of 
money  or  costs,  as  aforesaid,  the  person  to  whom  such  sum  of  money  or  costs 
sre  payable,  shall,  immediately  after  such  writ  with  such  return  shall  be  filed  as 
of  record,  be  at  liberty,  by  his  clerk  in  Coprt,  to  sue  out  a  writ  of  vendiiioni 
exponas,  in  the  form  thereinafter  *stated,  or  as  near  thereto  as  the  r-  ^^^^i  -^ 
eiitunistanees  of  the  case  may  require.  ^  -* 

Sihly.  That  on  every  such  writ  of  fieri  facias  and  elegit^  so  to  be  issued  as 
aforesaid,  there  shall  be  indorsed  the  words,  **  By  the  Court,"  and  also  ihere- 


(6)  Ante,  p.  693,  698. 

(c)  For  the  form  of  these  writi^  vide  1  Beavan. 
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under,  the  calling  and  plaoe  of  retidenee  of  the  party  againat  whom  raeh  init 
ahall  be  issued,  and  also  the  name  and  residence  or  place  of  boainefls  of  fke 
solicitor  at  whose  instance  the  same  shall  be  issued,  and  the  name  of  the  deik 
in  Court  issuing  the  same  $  and  that  erery  such  writ  be  also  indorsed  for  ihs 
sum  to  be  levied,  according  to  the  ibrm  used  upon  like  writs  issuing  oat  of  lbs 
superior  Courts  of  Common  Law. 

6th]y.  That  for  every  such  writ  oCJieri  faeUts  or  vendiiiani  exponoB^  so  lo 
be  issued  as  aforesaid,  there  shall  be  allowed  to  the  clerk  in  Court  iosalng  ibe 
same  the  sum  of  eighteen  shillings  and  seren  pence ;  and  for  every  sodi  wrii 
of  elegit^  the  sum  of  one  pound  ten  shillings ;  and  that  there  be  allowed  to  iht 
solicitor,  at  whose  instance  any  such  writ  of  Vienybcias,  elegit^  or  vendUkm 
exponas^  shall  be  issued,  the  sum  of  six  shillings  and  eight  pence,  for  iiwiiiH- 
tions  for  the  said  writ ;  and  that  there  also  be  allowed  to  such  solicitDr  the  fin- 
ther  sum  of  six  shillings  and  eight  pence,  for  attending  to  procnre  a 
and  for  attending  to  instruct  the  officer  chaiged  with  the  execution  of  sncfa 

It  is  to  be  observed,  that  the  above  orders  and  writs  do  not  mipenede  lbs 
ordinaiy  remedies  of  the  Court  for  enforcing  its  decrees  and  orders,  wad  du^ 
in  fact,  they  are  only  applicable  to  cases  in  which  money  or  costs  are  cSeeieed 
or  ordered  to  be  paid  by  one  party  to  another  $  they  are,  conseqooitly,  totally 
inapplicable  to  cases  where  any  other  act  is  ordered  to  be  done  by  a  party,  er 
even  to  cases  of  orders  for  payment  of  money  into  the  name  of  the  AeeuuntMt 
General  of  the  Court  $  oraers  or  decrees  of  this  descriptioD  must,  thetefine^ 
still  be  enforced  by  the  ordinary  process  of  contempt  (rf) 


r  *702  1  ^Before  a  party  can  be  said  to  have  incurred  such  a  contempt  m 
^  ^  will  authorize  the  issue  of  process  against  him,  it  is  necessaiy  thai 

he  should  have  been  served  with  a  mandate,  under  the  great  seal,  comoniNfi^g 
him  to  do  what  the  Court  requires  of  him ;  for  the  offence  committed  is  the  not 
paying  obedience  to  the  great  seal,  (e)  Thus,  where  a  defendant  is  required  to 
appear  and  answer,  he  must,  previously  to  the  issuing  of  an  attachment  s^ainal 
him  for  non-appearance,  have  been  duly  served  with  the  writ  of  mbpaaim^ 
which,  tiU  a  very  recent  period,  was  always  issued  under  the  great  seal ;  and 
so  where  be  is  required  to  obey  a  decree  or  order  of  tlie  Court*  he  most,  belbie 
he  can  be  brought  into  contempt  for  not  obeying  it,  be  served  with  a  writ  noder 
the  great  seal  commanding  his  obedience,  and  the  mere  service  of  a  copy  of  ihe 
decree  or  order,  without  such  a  writ,  will  not  be  sufficient 

The  writ,  thus  served,  is  termed  a  writ  of  execution,  and  afier  reciting  the 
order  or  decree  of  the  Court,  (be  it  final  or  interlocutory,)  or  the  suboiaDce 

• 

(d)  It  if  to  be  rocoUected,  that,  by  tha  16Ui  Mct  of  the  1  ds  8  Vict  c  110,  it  is  pw 


ridedy  that  if  any  judgment  creditor,  who,  under  the  powera  irf  the  act,  ahall  ha-ve 
any  charge,  or  be  entitled  to  the  benefit  of  any  security  whataoeTer,  ahall 
before  the  property  so  charged  or  secured  shall  have  been  converted  into  money  or 
and  the  produce  hereof  applied  towards  payment  of  the  judgment  debt,  cauae  the  penoft  «f 
flie  judgment  debtor  to  be  taken  or  charged  in  execution  upon  such  judgment,  then,  and  m 
such  case,  such  judgment  creditor  shall  be  deemed  and  taken  to  have  relinqutslied  all  liglt 
and  title  to  the  benefit  of  such  charge  or  security,  and  ahaU  fiirieit  the  aame  acecmliagiy ;  as 
that,  although  Courts  of  Equity  do  not  enforce  their  judgments  by  oo.  so.,  as  die  GoiiiaBsf 
Law,  but  merely  by  process  of  contempt,  upon  which  a  party  in  definlt  may  be  anastod^ 
lor  not  obeying  the  order  of  the  Court,  yet  as  auch  process  is  generally  considered  as  in  As 
nature  of  an  execution,  it  is  probable,  that  it  wiU  be  held  that,  upon  the  equity  of  tlie  sta- 
tute, a  party  arresting  anoUier  upon  such  process  to  enforoe  the  perfimnaaoe  of  a 
wiU  have  deprived  himself  of  the  benefit  of  the  statute, 
(e)  For.  Rom.  160. 
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hereof^  or  of  some  part  thereof,  requiies  obedience  to  so  much  of  the  ordering 
>art  as  is  recited  in  Uie  writ,  and  concerns  the  -party  to  perform. (/)  It  appears 
o  hare  been  considered,  formerly,  that  it  was  necessary,  before  suing  out  a 
¥rii  of  execution,  to  have  the  decree  or  order  enrolled,  (g)  and  that  a  party  could 
lot  have  the  writ  upon  the  decretal  order  only  drawn  upy  except  in  r^rd  of 
lis  poverty,  or  some  other  cause,  the  Court  should  think  fit  so  *to  p  ^^^  *■ 
>rder9  on  petition  or  motion ;  (A)  since  that  time,  however,  the  I-  -■ 

nractice  of  enrolling  decrees,  has  been  comparatively  litde  resorted  to,  and  writs 
>f  execution  are,  nevertheless,  constandy  issued  without  order,  upon  the  decree 
>eing  passed  and  entered  $  nor  does  there  seem  to  be  any  reason  why  the 
snrolment  of  a  decree  or  order  should  be  required^  as  the  foundation  for  the 
88ue  of  process  in  this  Court,  any  more  than  the  enrolment  of  a.  judgment  is 
lecessary  to  authorize  the  issuing  of  execution  in  Courts  of  Law«(i) 

Writs  of  execution  appear  to  be  of  two  sorts,  the  ordinary  or  long  writ  and 
Jie  short  wriL 

The  ordinaiy  writ  formerly  embodied  the  whole  decree  or  order  which  it  was 
ntended  to  enforce,  (k)  but  the  practice  of  reciting  the  whole  decree  in  the  writ 
laving  been  found  very  inconvenient  and  expensive,  it  was  provided,  by  Lord 
[Coventry's  Orders,  (/)  that  from  thenceforth,  unless  the  party  that  sued  out  such 
xrrit  should  desire  that  the  whole  decree,  as  it  is  signed  and  enrolled,  be  therein 
*ecited,  the  writ,  if  it  ^^  only  for  the  payment  ofmoney^  shall  msdie  no  other 
«cital  but  this  i^^Vum  per  quoddam  decretum  in  cur :  canceOaris^-'-Hti^^'^mno 
''eginse-H>rdinat :  et  adiudicat:  exiaiU  quod  tu  9olvere9  A.  B.  ceni:  Ubrs 
^egal:  monet:  aug:  tibiprmcip:  eijirmtt:  injung:  mandam:  quod  prmdic" 
'urn  cent :  libr :  proefaio  A.  B.  debito  tnodo :  et  hoc  muUatenus  omit^  ^c.f  (m) 
rinoe  that  period  writs  of  execution  of  orders  or  decrees  for  payment  of  money 
o  a  party,  have  been  in  the  form  thus  prescribed.  It  seems,  however,  to  have 
jeen  considered,  in  one  case,  (n)  that  it  was  necessary,  where  a  decree  embraced 
>ther  objects  than  the  payment  of  money,  to  have  a  previous  order  to  warrant 
t  writ  of  execution  of  that  part  only  which  related  to  the  money  $  but  this  is 
;learly  inconsistent  with  the  terms  of  the  order  above  recited,  and  also  with  the 
Jecision  of  the  Court  in  a  previous  case,  (o)  and  the  present  practice  is  to  issue 
;hem  without  a  previous  order. 

*It  is  to  be  noticed,  however,  that  the  form  prescribed  by  the  ^  ^qa  -i 
ibove  order,  extends  only  to  cases  of  decrees  or  orders/or  t/ie  pay^  ^  J 

neni  of  mon^  by  a  party  to  a  party^  and  that,  therefore,  a  partial  writ  of 
execution  of  any  other  part  of  a  decree  than  that  which  relates  to  the  payment 
>f  money,  cannot  strictly  be  bad  ;  but  the  difficulty  arising  from  this  circum- 
itance  is  obviated,  in  practice,  by  obtaining  what  is  called  a  $hort  order  ;  thai 
is,  an  order  requiring  the  performance  of  the  particular  part  of  the  decree  which 
it  is  intended  to  enforce,  within  a  specified  period,  and  then,  upon  default  made 
in  complying  with  the  terms  of  that  order,  enforcing  the  performance  of  it  by  a 
irrit  of  execution  commanding  obedience  to  that  order  only. 

A  short  order  of  this  nature,  is  necessary  in  all  cases  in  which  it  is  intended 
to  enforce  the  immediate  performance  of  one  or  more  parts  of  a  decree,  (except 
it  be  a  direction  for  the  payment  of  money  to  a  party f  in  which  case,  as  we 
liave  seen,  a  partial  writ  of  execution  may  issue  without  a  previous  short  order :) 
therefore,  wherever  it  is  wished  to  enforce  the  transfer  of  stock  in  the  public 
lunds,  either  to  a  party  or  into  the  name  of  the  Accountant  General  of  the 


(/}  Pr»c  Reg.  206.  (g)  lUd. 

(A)  Prac  R^.  306;  Loid  Rad.  84.  (»)  Ante,  p.  316. 

{kS  For.  Rom.  191.  (/)  Beamat'i  Old.  76. 

(m)  nde  Cats.  Cane.  176.  (ti)  Parkins  v.  Mofri%  %  Disk.  689. 

(q)  Harvey  v.  £.  I.  Company,  Prec.  in  Chan.  139. 
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Court,  or  the  payment  of  money  to  the  Accountant  Greneral,  or  the  performioee 
of  any  other  act  directed  by  the  decree,  it  is  necessary,  in  the  first  inslaaee,  to 
procure  a  short  order  directing  it  to  be  done  on  or  before  a  certain  day.  For  thk 
purpose,  the  practice  is  to  move  that  the  party  may  do  the  act  required,  eitba 
on  a  day  specified  in  the  notice  of  motion,  or  within  a  certain  time,  (viz :  a 
week,)  after  being  served  with  a  writ  of  execution  of  the  order  to  be  made 
tmon  the  motion.  The  latter  is  the  most  convenient  course,  where  there  is  aay 
doubt  as  to  the  possibility  of  serving  the  party  with  the  writ  within  a  specified 
time,  as  it  obviates  the  necessity,  in  case  the  party  should  not  be  served  withii 
the  time  fixed,  of  applying  to  the  Court  for  another  short  order,  which  oust 
always  be  done  where  a  time  is  limited  by  the  order  for  the  performance  of  aa 
act,  and  the  party  cannot  be  served  with  a  writ  of  execution  of  the  order  witfaia 
that  time. 

r  *705  1  ^^  ™^^  ^  observed,  here,  that  although  in  decrees  or  decretal 
^  ^  *orders,  it  is  not  generally  usual  to  specify  the  time  for  the  peribm- 

ance  of  any  particular  act,  the  case  is  different  with  regard  to  inteiiocutory  oidcn 
made  upon  motion  for  the  payment  of  money  into  the  name  of  the  Accouotaat 
General ;  in  such  cases  the  practice  was  formerly  to  order  the  money  to  be  paid 
forthwith,  but  in  Higgmt  ▼.  >  {p)  Ix>rd  Eldon  directed,  as  a  general  rale, 

that,  in  future^  upon  these  motions,  a  day  should  be  named:  and  said  that  wbeie 
an  order  is  obtained  to  pay  money  into  the  bank,  at  a  given  time,  the  Coort  w31 
inquire  whether  there  has  been  any  former  order,  and,  if  there  haa,  will  make 
the  party  shew  cause  why  he  shall  not  pay  interest  (q) 

To  obtain  a  writ  of  execution,  whether  of  a  decree  or  of  the  short  ocder,  the 
decree  or  order  intended  to  be  enforced,  duly  passed  and  entered,  or  an  office 
copy  duly  marked,  is  iel\  with  the  clerk  in  Court  of  the  party  who  makes  oot 
the  writ«  which  he  procures  to  be  sealed.  The  writ  is  carefully  examined  widi 
the  order,  by  the  solicitor,  who  causes  as  many  copies  of  it,  on  plain  paper,  to 
be  made  and  served,  as  there  are  parties  against  whom  he  proposes  to  enfocoe 
the  order,  (r)  This  is  done  in  order  that  he  may  have  a  copy  of  the  writ  ta 
serve  upon  each. 

Generally,  a  writ  of  execution,  in  order  to  operate  as  a  foundation  for  pro- 
cess of  contempt,  should  be  served  upon  the  party  in  person,  {9)  although,  in 
some  cases,  where  the  writ  has  been  left  with  a  servant,  and  it  ailerwaids 
appears  to  have  come  to  the  party's  hands,  it  has  been  held  to  be  sufficient (/] 

Personal  service  is  effected  by  serving  the  party  with  a  copy  of  the  writ,  and 
shewing  him  the  writ  itself  under  seal.  Where  the  writ  of  execution  is  of  a 
decree  or  order  for  payment  of  money  to  a  party,  if  the  party  to  receive  the 
money  does  not  serve  it  himself,  ibo  that  he  may,  by  the  immediate  authority 
r  •7AA  1  ^^  ^^  decree,  receive  the  money,  it  will  be  necessary  that  tbe 
I-  J  ^person  who  does  serve  it  should  have  and  shew  to  the  party  os 

whom  he  serves  it,  a  letter  of  attorney  from  the  person  to  receive  the  money, 
and  he  must  also  make  a  demand  of  the  money. (u)  This,  as  we  have  before 
seen,  is  necessary  in  cases  of  decrees  for  the  foreclosure  or  redemption  of  mort- 
gages, before  a  final  order  can  be  obtained,  {x)  and  it  is  equally  necessary  in  aD 
cases  where  money  is  ordered  to  be  paid  to  a  party  himself.     Where  the  money 


(p)  8  Vet.  383. 

{g)  By  the  act  for  the  Abolition  of  Imprieonnient  for  Debt,  every  judgment  debt  to  which 
a  filial  decree  of  a  Coart  of  Equity  is  rendered  equal,  carries  interest  at  the  rate  of  4  per 
per  annum,  from  tbe  time  of  entering  up  the  judgment,  I  &  3  Vict.  110,  a.  17. 

(r)  I  Smith.  429.  («)  3  Harr.  331. 

(0  Prae.  Reg.  308.  (u)  3  Harr.  331. 

(x)  Anttf  p. 
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is  Dot  to  be  paid  to  the  party  himself  but  into  the  name  of  the  Accountant  Gen- 
eral of  the  Court,  or  where  any  thing  else  is  to  be  done,  such  as  the  transfer  of 
stock,  &C.,  no  demand  is  necessary. 

But  although  the  rules  of  the  Court  will  not,  in  strictness,  permit  process  of 
contempt  to  issue  for  disobedience  of  a  writ,  except  where^  a  party  has  been 
personally  served  with  it,  yet  these  rules  will  be  dispensed  with  under  circum- 
stances, and  a  substituted  service  will  be  permitted  upon  the  clerk  in  Court  of 
the  party  to  be  served.  Thus  where  the  party  absconds,  to  avoid  service,  (y) 
or  is  not  to  be  found,  (2:)  or  keeps  his  door  locked,  and  only  appears  at  his 
window,  (zz)  the  Court  will,  upon  affidavit  of  the  facts,  order  service  of  the 
decree  or  order,  and  of  the  writ  of  execution,  upon  the  clerk  in  Court,  to  be 
good  service. 

It  is  to  be  observed,  that  the  reason  for  requiring  personal  service  previously 
to  the  issuing  of  process  of  contempt,  is  chiefly  to  prevent  surprise ;  and  that, 
therefore,  wherever  it  can  be  shewn  that  the  party  is  not  likely  to  be  taken  by 
surprise,  the  Court  will  order  service  upon  his  clerk  in  Court  to  be  good  ser- 
vice; thus,  where  a  defendant  was  present  in  Court  when  the  decree  was 
pronounced,  and  afterwards  kept  out  of  the  way,  the  Court  ordered  substituted 
service  of  the  decree  and  writ  upon  her  clerk  in  Court,  (a)  as  it  did  also  in  De 
ManneviUe  v.  De  ManneviUt^  (6)  where  the  party  had  declared  that  he  would 
not  obey  the  order. 

It  is  said,  in  a  book  of  authority,  (c)  that  ^^  where  a  defendant  ^  ^^^^  ^ 
*was  not  to  be  found,  and  it  was  thereupon  ordered  that  service  of  ^  -* 

a  decretal  order  and  writ  of  execution  on  the  clerk  in  Court  should  be  good,  it 
was  held,  per  cur.y  that  the  shewing  them  and  leaving  a  copy  thereof  with  the 
clerk*s  agent,  at  his  seat  in  the  office,  was  sufficient;  nor  needs  there,  (in  such 
a  case,)  a  letter  of  attorney  to  receive  money  decreed  to  bring  the  defendant 
into  contempt ;  for  the  clerk  is  not  to  pay  the  money,  but  to  give  his  client 
notice  to  do  it"  It  seems,  however,  from  the  opinion  expressed  by  Lord 
EldoD,  in  Farrow  v.  White^  (d)  that  when  the  decree  is  for  payment  of  money 
and  the  defendant  absents  himself^  the  order  should  be  for  service  upon  the  clerk 
in  Court,  and  aUo  at  his  dwelling  house. 

It  is  to  be  observed,  that  the  Court  never  makes  an  order  for  service  of  a 
writ  of  execution  at  the  dwelling  house  of  the  party,  without  coupling  it  with 
an  order  for  service  upon  his  clerk  in  Court,  as  the  party  may  be  out,  and  the 
derk  in  Court  is  supposed  to  be  likely  to  know  where  he  is  better  than  any 
one  else,  (e) 

In  Tyssen  v.  Wardj  (/)  where  a  defendant  had  secreted  himself  to  avoid 
the  •enrice  of  a  subpoena  for  costs,  and  his  clerk  in  Court  was  dead,  it  was 
ordered  that  the  service  of  the  label  of  the  subpoena,  for  costs,  on  the  defend- 
ant's solicitor  personally,  and  leaving  the  body  at  the  defendant's  place  of  abode, 
should  be  good  service.  It  seems,  however,  that  the  proper  course,  where  the 
defendant  absconds  or  keeps  out  of  the  way  to  avoid  service,  and  his  clerk  in 
Court  is  dead,  is  to  sue  out  a  subpoma  to  name' a  new  clerk  in  Court,  aud  to 
procure  an  order  that  service  of  the  subpoena  upon  the  solicitor  of  the  party 
may  be  good  service;  (g)  and  then,  if  no  clerk  in  Court  is  appointed,  an  order 
may  be  obtained,  upon  affidavit  of  the  party's  still  continuing  to  abscond,  «Su:., 


(y)  Edwwds  ▼.  Poole,  cited  18  Yes.  805.     (z)  Prae.  Reg.  807. 
(zz)  Henley  v.  Brooke,  dted  18  Yes.  804.     (a)  Rider  t.  Kidder,  18  Yes.  808. 

(c)  Pnuj.  Reg.  807. 
643.  (e)  Ibid.  646. 

^^  ,      166. 

(g)  Ratdiff  V.  Roper,  1  P.  Wms.  480;  FrancUyn  ▼.  CoDuran,  18  Yes.  8. 


{zz)  ueniey  ^ 
lb)  lb.  808. 
(d)  J.  dtW. 
(/)  1  Dick.  ] 
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that  serrice  of  the  decree  and  writ  of  execotion  upon  Ae  solicitor  nuy  be  good 
Bcrrice.  (A) 

r  «70fi  1  ^^^  respect  to  the  coets  of  a  writ  of  exeeation,  it  seems  M 
L  -1  *the  party  suing  it  out  is  not  entitled  to  any  costs,  unless  the  writ  ii 

disobeyed,  and  an  attachment  for  contempt  issues,  upon  which  the  party  ii 
arrested*  which  will  entitle  the  party  suing  out  the  writ  to  the  costs,  (t)  h  ii 
to  be  olMerved,  however,  that  although  when  the  attachment  has  been  exeeoiBd, 
the  party  issuing  the  writ  of  execution  will  be  considered  entitled  to  his  oorii, 
the  mere  issuing  of  the  attachment  will  not  be  sufficient,  (k)  and  that  il^  iAr 
the  arrest,  the  plaintiff  accepts  the  money  ordered  to  be  paid,  without  ioiii^ 
upon  having  the  costs  of  the  writ  before  the  defendant  is  liberated,  he  wiD  kie 
his  daim  to  them.  (/)  The  proper  course  to  be  pursued  where  a  defeodnt  ii 
in  custody  upon  an  attachment  for  not  obeying  an  order  to  pay  money,  ii  19 
move  that  it  be  referred  to  a  Master  to  compute  interest  on  the  principal  sUi 
and  to  tax  the  costs  of  the  proceedings  to  enforce  the  order,  and  that  the  d^ 
fendant  be  not  liberated  until  the  principal,  interest,  and  costs  be  paid,  (m) 


If  the  party  who  has  been  served  with  a  writ  of  execntioQ  does  not  pij 
obedience  to  the  decree  or  order,  the  proper  course,  if  he  is  not  entitled  to  pih 
vilege  of  Parliamenii  is  to  take  out  all  the  processes  of  contempt  sgainst  hioi 
such  as  attachment,  attachment  with  proclamation,  commission  of  rebdl»S| 
r  *700  1  *>orgeant«at-arms,  Ac  (n)  *And  where  the  party  is  taken  Bpn 
I-  ^  any  *of  these  proeesscM,  he  is,  in  strictness,  to  be  straighdj  cosh 

mitted  to  prison,  and  not  to  be  at  liberty  till  he  hath  performed  such  part  of  tls 
decree  as  is  presently  to  be  done,  and  given  securi^,  by  ^eeofninnoe  viA 
sureties,  if  the  Court  shall  so  order,  to  perform  the  other  part  of  the  decM^ 
(if  any  be  to  be  performed,)  at  future  days  and  times  appointed.*  (o) 

The  process  of  contempt  against  a  party  for  disobedience  of  a  decree,  diftn 
very  little  from  the  process  issued  for  a  contempt  in  not  appearing  and  asswch 

^  (h)  ShilUbtf  V.  Langdon,  ib.  SnoUi.  (i)  Beames on  C<MtB»  S44. 

(k)  Salmon  ▼.  WUlii,  ib.  3S9.  (/)  CoUina  ▼.  Crampe,  8  Mad.  890. 


fm)  Ibid,  notii. 


[fi)  It  18  stated,  by  Loid  Chief  Baron  GiHwitp  (For.  Rom.  84»)  «tiial  about  feaitMi« 
fifteen  yean  ago  tliey  began  to  ahorten  the  prooeaa  in  execation  of  the  decree,  far  if  thy 
must  begin  with  the  attachment,  proclamation,  commiaaion  of  rebeilion,  and  ipend  al  is 
prooeia,  it  woald  be  a  year'a  time  before  the  deciee  could  be  exeented  ao  aa  die  j/^^^ 
coold  h«ve  any  efieet  of  hia  suit;  and,  therefore,  they  proceeded  to  aerve  the  defrndflaitatt 
a  copy  of  the  decree,  and,  apon  affidant  of  aenrioe  and  refiiaal  to  obey  tfie  decrea^  lb? 
mo^ed  that  be  might  stand  committed ;  and  the  practice  was  immediately  to  commit  bia  l» 
the  Fleet ;  and  upon  a  retam  of  non  e$t  invenlu$,  by  the  Warden  of  the  Fleet,  tbe  Coal 
ordered  a  sequestration.  That  was  complained  of  by  the  aergeant-aUanas^  ao  that  um  Ai 
practice  is  that  they  must  either  spend  the  whole  process  of  tibe  Court,  or  upon  affiMt  ^ 
aervice  of  the  decree,  move  for  an  order  that  the  defendant  should  stand  committed  ftr  S^ 
obedieoce,  and  upon  that  order  he  may  move  for  a  secgeanV«t-annfl^  and  upon  his  relMxf 
non  tit  inveniuBt  he  may  move  for  a  sequestration.'  His  Lordship  then  goes  on  to  M 
reasons  why  this  short  course  of  proceeding  is  justifiable,  Irat  it  doea  not  appear  thit  lii 
now  the  practice  to  reaort  to  it,  except  in  oertefai  caaea  in  which  a  ptoeeedu^  aomevhtf 
similar  is  resorted  to,  after  the  decree  has  been  carried  into  the  Master  s  offiee,  fiv  tbi  p^ 
pose  of  toibrcing  the  production  of  documents  or  tike  examination  of  a  partf  upon  isfeafl^ 
gatories  pursuant  to  the  decree,  which  wiU  be  nolaoed  in  diair  proper  place.  yide/sifCh^ 
ZXY,  Proceedings  under  Decrees. 

(o)  8  Harr.  ed.  1808»  888. 
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The  fint  stop  io  the  process  is  a  writ  of  attsehment,  the  form  of  which  is 
the  same  with  tfiat  on  mesne  prooess,  (p)  but  the  indorsement  explains  the  pnr* 
pose  for  which  it  was  issaed,  {q)  which  is  also  the  case  when  the  attachment 
IS  for  non-payment  of  costs,  (r)  This  writ  issues  without  order,  upon  the 
mae  filing  of  an  affidavit  of  the  due  senrice  of  the  writ  of  execution  and  of 
the  de&ult,  and  is  subject  to  the  same  rules,  with  regard  to  its  execution  and 
lecam,  as  an  attachment  in  mesne  process,  which  hare  been  fully  discussed  in 
a  former  part  of  this  treatise.  («) 

It  is  to  be  observed,  however,  that  an  attachment  for  non-performance  of  a 
decree,  is  not,  like  an  attachment  for  not  appearing  or  answering,  a  bailable 
process,  and  that  the  party,  when  taken  upon  it,  must  be  committed  to  prison, 
and  not  silffered  to  go  at  large.  And  it  seems,  that  if,  after  arresting  a  defend- 
ant upon  an  attachment  for  not  obeying  a  decree  or  order  for  payment  of  money, 
the  sheriiT  sufiers  him  to  go  at  laive,  the  sheriiT  himself  will  be  ordered,  upon 
motion,  to  pay  the  money,  {t)  in  SoUy  v.  Greathead^  (u)  a  similar  order 
was  made  by  Lord  *Eldon,  who  ordered  a  sheriff  not  only  to  pay  p  ^^,^  -| 
the  money  for  which  the  attachment  was  issued,  but  the  costs  o(^  -^ 

the  contempt  incurred  by  the  party  and  of  the  application. 

Upon  a  return  of  cqra  cotjna,  by  the  sheriff,  the  party  issuing  the  attach- 
ment must,  if  he  wishes  to  obtain  a  sequestration  against  him,  obtain  a  writ  of 
habeoM  corpus  cum  eau$U^  {x)  upon  which  he  will  be  brought  up  to  the  Court, 
and«  upon  motion,  ordered  to  be  turned  over  to  the  Fleet  prison,  in  the  same 
manner  as  where  he  is  brought  up  on  an  attachment  on  tnetne  piocess. 


Upon  the  retam  of  non  e»t  tnventtu  to  an  attachment,  an  attachment  with 
nrodmnoHanM  is  the  next  process  to  enforce  obedience  to  a  decree  or  order,  (v) 
The  form  of  this  writ  is  the  same  with  that  of  the  attachment  with  procU- 
mation  in  meme  process,  with  the  exception  of  the  indorsement,  which  ex- 
plains the  purpose  for  which  it  is  issued ;  and  it  is  sued  out,  executed,  and 
retnined  in  the  same  manner  as  the  corresponding  writ  in  mesne  process :  (z) 
like  the  ordinary  attachment,  it  is  not  a  bailable  process,  and,  upon  a  return  of 
eqd  eorpue^  the  party  arrested  must  be  brought  up  to  the  Court,  by  AoAeos 
cstpuM^  and  turned  over  to  the  Fleet  prison* 


If  the  i^tum  to  the  writ  of  attachment  with  proclamations,  is  non  est  mven- 
Ittf,  a  commission  of  rebellion  issues :  this,  also,  is  not  strictly  a  iMiilable 
process,  and  it  is  governed  by  the  same  rules  of  practice  as  the  same  writ 
when  issued  in  mesne  process,  (a) 

When  the  party  is  arrested^  ne  must  be  brought  to  the  bar  of  the  Court  by 
one  of  the  commissioners,  and  then  an  order  may  be  obtained  for  his  committal 
10  the  Feet. 


(p)  Anie^  ▼.  1,  p.  673.  {q)  1  Harr.  ed.  ISOS,  1». 

It)  lUd.  («)   Vidt  Ante,  t.  1,  678,  and  $eq. 

(/)  Lerett  ▼.  Letteney,  Beames  on  Costa,  Appz.  86S. 

Cu)  lb.  363;  vide  etiam  Anon.  11  Vea.  170.  8.  C. 

(x)  A  MiaBKireBB  la  never  aent  i^xni  anch  oocaaioiia ;  that  officer  being  employed  only 
where  apaity  ia  not  in cuatody.     Vide  antt^  vol.  I,  p.  602. 

(y)  The  atat  1  Wm.  4,  c  86,  a.  16»  Rule  1,  doea  not  apply  to  prooesi  of  oonlempt  to 
annroe  obedience  to  a  decree. 

(s)     Vide  V.  1,  606.  (a)  Ante^  v.  1,  610. 
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It  seems,  however,  that  if  the  arrest  takes  place  in  yacation,  when  the  Coot 
r  «*71  >  1^  "^^  silting,  the  commissioners  may  either  *iake  bail  for  the  ap- 
L  ^^  J  pearance  of  the  party,  at  their  discretion,  or  lodge  him,  either  ia 
the  Fleet  prison  or  in  the  custody  of  the  sheriff  of  the  county  where  be  if 
arrested,  for  safe  keeping,  and  that  they  ought  not  either  to  keep  him  in 
own  houses  or  allow  him  to  go  at  large.  (6) 

Upon  a  return  of  non  est  inventiu  to  a  commission  of  rebellion,  the 
at-arms  must  be  sent  to  arrest  the  party  and  bring  him  to  the  Coint.  T1» 
method  of  applying  for  the  order  to  send  this  officer,  and  the  coarae  of  pn^ 
ceeding  consequent  upon  the  order,  are  the  same  as  those  already  pointed  oat.(c) 

If  the  party  is  taken  by  the  sergeant-tU-arms^  he  must  be  brought  up  to  die 
Court,  and  then,  upon  motion,  he  will  be  handed  over  to  the  custody  of  die 
warden  of  the  Fleet  If  the  seigeant-at-arms  finds  the  party  already  in  coslody, 
he  must  lodge  a  detainer  against  him  at  the  prison  where  he  is  confined,  aai 
make  a  return  of  his  having  so  done  to  the  Court,  whereupon  the  party  mayk 
brought  up  by  habeas  corpus  cum  causa  and  handed  over  to  the  Fleet,  {d) 


If  the  aergeant-at-arms  is  unable  to  arrest  the  party  agunst  whom  the  deeiee 
is  made,  he  must  return  non  est  inventus  upon  his  warrant,  upon  which  a  wnt 
of  sequestration  will  issue,  upon  motion,  as  upon  mune  process. 

This  writ  will  also  issue  where  the  party  has  been  taken  upon  any  of  the 
preceding  processes  and  committed  to  prison,  (e)  He  must  first,  however,  hate 
been  removed  into  the  Fleet  prison,  (if  he  is  not  already  there,)  by  AoAeoa  car- 
fus^  (/ )  and  it  is  to  be  observed,  that  the  motion  for  a  sequestration  vaxj  be 
made  upon  the  warden's  certificate  that  the  prisoner  is  in  his  custody  for  the 
r  *712  1  contempt  of  the  order,  {g)  but  that  it  must  not  *be  made  till  the 
I-  ^  time  for  the  return  of  the  writ  upon  which  the  party  has  been  talsen 

has  expired ;  because,  until  the  return  of  the  writ,  it  is  quite  nncertain 
the  party  will  pay  the  money  or  not.  (A) 

Some  doubt  appears  to  exist  as  to  whether  it  is  reffular  to  issue  a  aeqi 
tion  against  a  party  who  is  already  in  the  Fleet,  under  process  from 
Court,  but  who  has  not  been  brought  up  by  habeas  corpus  to  the  bar  of  ihs 
Court,  in  order  to  be  turned  over  to  the  custody  of  the  warden,  charged 
the  contenopt  of  the  Court  of  Chancery.  This  point  was  much  di 
Contt  V.  narr^  (i)  before  the  Vice  Chancellor,  who  discharged  the 
tion,  but  upon  tne  case  coming  afterwards  before  Lord  Lyndhurst,  the  Vli 
Chancellor's  order  was  discharged :  it  was,  however,  upon  a  different  gioud, 
viz :  that  the  party  had  waived,  by  his  subsequent  conduct,  the  objectioin  to  the 
sequestration,  {k) 

And  here  it  may  be  remarked,  that,  in  the  above  case,  it  was  held  that  the 
party  against  whom  the  sequestration  had  issued,  had  waived  his  right  to  object 
to  it,  on  the  ground  of  irregularity,  because  he  gave  the  sequestrators 
how  to  deal  with  the  property.  (/) 

(b)  Ante^  ▼.  I,  614.  (e)  lb.  621. 

(d)  1  Smith,  432. 

(e)  Errington  ▼.  Ward,  8  Yes.  814.     The  rule  is  diflbrent  in  cases  of  oootaiBpt 
mesne  process ;  vide  ante^  toI.  1,  p.  630. 

f)  AnU,  T.  I,  p.  696.  (e)  PhiiUps  ▼.  Stephenson,  11  Pii.  473. 

i)  Martin  ▼.  Kerridge,  3  P.  Wins.  340.      (t)  S  S.  dc  8.  463. 
[k)  3  Ruas.  16;  VuU  etiam  Knowles  ▼.  Chapman^  ib.  166  a. ;  Daviaon  v.  Colliaf^  ik 
167  n. 

(0 


or  BNrORCINO  THB  KXSCUTION  OF  DBCRBX8.  419 

Tlie  nature  of  this  process,  and  the  manner  of  suing  out  and  executing  it, 
and  the  effect  it  has,  have  already  been  fully  discussed  in  considering  contempts 
upon  mesne  process. 

It  has  been  stated,  that  choees  in  action  in  the  hands  of  a  third  party,  cannot 
be  taken  under  a  sequestration  for  mesne  process,  at  least  without  the  consent 
of  the  party  in  whose  hands  they  are,  (m)  and  the  rule  appears  to  be  the  same 
with  regard  to  sequestrations  in  execution.  The  point  has  been  recently  dis- 
eossed,  before  Lord  Langdale,  M.  R.,  in  Wilson  ▼.  Metcalfe^  (n)  in  which  an 
application  was  made  to  the  Court,  on  the  part  of  the  plaintiff,  against  a  person 
not  a  party  to  the  cause,  to  compel  her  to  pay  into  Court  the  arrears  and  future 
payments  of  a  rent-ehaige  payable  by  her  to  the  defendant  Ness,  ^  ^_  ^ 
against  *whom  a  sequestration  had  issued  for  his  not  obeying  a  I-  -J 

decree  by  which  he  was  ordered  to  pay  money  into  CourL  The  defendant 
was  entitled,  under  the  will  of  his  brother,  to  an  annuity  of  i650,  charged  upon 
eertain  real  estates  which  were  devised  to  Elizabeth  Brown,  the  person  against 
whom  the  application  was  made ;  and,  upon  the  sequestration  being  issued, 
the  sequestrators  served  a  copy  of  it  on  Mrs.  Brown,  and  demanded  payment 
of  the  arrears  of  the  annuity,  which  were  then  admitted  by  her  to  amount 
to  dS225.  This  was  in  December,  1837,  but  nothing  further  was  done  till  July, 
1838,  when  another  year's  annuity  having  become  due,  Mrs.  Brown  received  a 
notice,  from  the  defendants  solicitor,  requiring  immediate  payment  of  the  arrears 
to  the  defendant;  before  this,  Mrs.  Brown*s  solicitor  offc^red  to  pay  the  arrears 
to  the  sequestrators,  if  the  plaintiffs  would  indemnify  her,  which  f>ffer  .was  de- 
dined  on  the  part  of  the  plaintiffs ;  whereupon  Mrs.  Brown  (having  in  the  mean- 
time  received  another  notice  from  the  defendant's  solicitor*  threatening  to  distrain 
if  the  arrears  were  not  paid,)  paid  them  over  io  the  defendant  Upon  the 
motion  being  made,  on  the  part  of  the  plaintiffs,  for  an  order  upon  Mrs.  Brown 
to  pay  the  arrears  and  future  payments  into  Court,  no  objection  was  made  on  the 
part  of  Mrs.  Brown  as  to  future  payments,  but  the  payment  of  arrears  was 
resisted  on  her  behalf;  and  the  Master  of  the  Rolls  was  of  opinion,  that  after 
Mis.  Brown  had  offered  to  pay  the  arrears  to  the  sequestrators  upon  an  indem- 
nity, the  plaintiffs  were  bound  to  have  made  immediate  application  to  the  Court 
for  an  order  to  compel  her  to  pay  them,  (which  would  have  been  been  a  proper 
indemnity  to  her  for  her  obedience  to  such  an  order) ;  and  that,  as  they  liad 
omitted  to  do  that,  she  ought  not  to  be  compelled  to  pay  the  money  over  again; 
his  Lordship,  however,  was  clearly  of  opinion  that  if  it  had  not  been  for  the 
iachea  of  the  plaintiffs,  in  making  their  application,  he  should  have  held  the 
arrears  of  the  annuity  liable  to  the  sequestration. 

The  decision  of  the  Master  of  the  Rolls,  in  the  above  case,  appears  to  be  in 
conformity  with  that  of  Lord  Eldon,  in  Prancklyn  v.  Colhoun^  (n)  and  of  the 
Lord  Chancellor,  in  Lord  Ptlham  *v.  The  Duchess  of  Newcas-  j-  #.714  -i 
tie;  (0)  and  it  is  not  inconsistent  with  that  of  Sir  L.  Shad  well,  (Y,  ^  -I 

C.,)  in  Johnson  v.  Chippindal!^  {p)  referred  to  in  a  former  part  of  this  trea* 
liee.  {a)  In  all  those  cases  the  choses  in  action  consisted  of  money  in  the  hands 
of  a  third  person  belonging  to  the  party  against  whom  the  sequesuration  issued, 
nod  the  party  in  whose  hands  the  money  was,  admitted  the  money  to  be  in  his 
bands  and  his  liability  to  the  party.  Thus,  in  Francklyn  v.  Calhoun^  (r)  Mr. 
Rucker,  in  whose  hands  the  money  was,  had  admitted  his  liability  by  filing  a 
bill  of  interpleader.     In  Lord  Pelham  v.  T^Ae  Duchess  of  NewcasiUj  (rr)  it 

(m)  Ante^  ▼.  1,  687.  (")  1  Beavan,  263. 

(fi)  8  Swanst.  376.  (o)  8  Swaiwt  290. 

\p)  3  Sim.  65.  {<q)  Ante^  ▼.  1,  637. 

(r)  Obi  supra.  (rr)  Vin  supra. 

Vol.  v.— B 
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certainly  does  not  appear,  by  the  report,  that  the  banker  consented  to  theoidBq 
bat  the  Vice  Chancellor,  in  Johnson  v.  Chippindali^  {a)  assunaes  that  he  dUI| 
and  his  decision  proceeded  upon  the  express  ground  that  the  grantor  of  the  ai- 
nuity,  in  that  case,  had,  on  a  former  occasion,  assented  to  a  motion,  on  the  put 
of  the  plaintiff,  to  pay  the  arrears  and  future  payments  of  the  annuity  into  Gout; 
and  so,  in  Wilson  v.  Metcdlfe^{t)  the  admission  by  Mrs.  Brown,  that  the  anon 
were  due  to  the  defendant,  formed  a  material  ingredient  both  in  the  aigoMtt 
and  in  the  judgment  of  the  Master  of  the  Rolls.  The  practice,  theiefi>re»  ap- 
pears, notwithstanding  Wilson  v.  Metcalfe^  to  be  much  in  the  state  in  iriikhit 
remained  upon  the  decision  in  Johnson  v.  ChtppindaU^  viz :  that  where  a  (km 
in  action  is  in  the  hands  of  a  third  party,  who  is  willing  to  abide  by  the  «dff 
of  the  Court,  or  who  admits  it  to  belong  to  the  party  against  whom  the  aeqaci* 
tration  has  issued,  the  Court  will  consider  it  liable  to  the  sequestration,  and  «1 
order  it  to  be  paid  into  Court;  the  difficulty,  with  regard  to  the  effectof  aseqis- 
tration  upon  a  chose  in  action^  arises,  where  the  individual  in  whose  hanhil 
is,  disputes  either  the  amount  or  the  title  of  the  party  whose  property  is  seqifli- 
tered,  as  to  the  manner  in  which  the  sequestration  is  to  be  niaide  availaUe  li 
reach  such  property.  That  the  Court  cannot,  in  such  a  case,  make  aaori* 
r  *716  1  ^^^  ^^  *un willing  party  is  clear  from  the  cases  above  refienedtoi 
^  -'the  only  question,  therefore,  is,  whether,  when  the  par^  in  poMi- 

sion  of  the  chose  in  action  refuses  to  admit  or  disputes  his  liabOity,  the  Coat 
will  authorize  the  institution  of  proceedings,  either  at  law  or  in  equity,  (n  Ai 
purpose  of  enforcing  the  sequestration  against  such  party :  this  point  stiU  sffsm 
to  remain  uncertain,  and  for  information  on  the  subject  the  reader  is  leliem  H 
Simmonds  v.  Lord  Ehmaird,  (u)  where  all  the  authorities  which  bsaropia 
the  question  appear  to  be  collected. 

It  has  been  stated  that  sequestrators  under  a  writ  in  mesne  process^  slthoq^ 
they  may  break  open  doors,  or  open  boxes  or  rooms  which  are  feekedi  obmI 
remove  goods  or  chattels,  or  sell  them  without  an  order  of  the  Court,  {x)  wM 
is  seldom  in  such  cases  granted,  unless  the  goods  are  of  a  perishable  oatat 
This,  however,  is  not  the  case  with  regard  to  sequestrations  to  enforce  ate 
or  decrees,  (y)  and  the  Court  will,  under  such  sequestiataona,  direct  the  nil 
not  only  of  perishable  commodities,  but  of  goods,  such  as  rents  paid  id  M 
or  the  natural  produce  of  a  farm,  (z)  or  liousehold  goods  and  fumittue.  (s)  Tk 
Court,  however,  will  not  sell  terms  of  years,  or  leasehold  estates,  or  any  ^ 
ject  which  passes  by  title  and  not  by  delivery,  although  it  will  direct  the  paii 
to  be  apjplied ;  because  sequestrators  can  give  no  warranty  for  title,  the  pvop>9 
not  being  vested  in  them,  {aa)  It  is  to  be  noticed,  that  sequestiatois 
proceed  to  a  sale  without  an  order,  upon  petition  or  motion,  of  which 
must  be  given.  (6) 

Sequestrators,  upon  decretal  orders  made  upon  motion,  appear  tohaicthe  j 
same  powers  as  sequestrators  under  a  decree,  and  will  be  ordered  to  adi  iht 
property  sequestored.  (c) 

The  effect  of  a  sequestration  to  enforce  a  decree  or  order,  tqnm  red  aM 

-f  ....      I  ..      _ 

(a)  Ubitupra, 

(Q  1  Beav.  368;  Vide  e/utmOpieY.  MuweH,  cttediVes.  748;  LakMv.Men^K 
Toth.  176. 

(i»)  4  Ves.  785.  (x)  Ante,  v.  1,  689. 

(y)  Wharam  ▼.  Brooghton,  1  Yea.  180, 184;  ante,  ▼.  1,  689. 

(«)  Shaw  ▼.  Wright,  8  Ves.  22. 

(a)  Mitchell  ▼.  Draper,  0  Ves.  808 ;  Caul  ▼.  Smith,  8  Bro.  G.  C.  888. 

(aa)  Sbaw  ▼.  Wright,  8  Yes.  23;  Satton  ▼.  8ton«»  1  Dick.  107. 

(6)  Mitchell  ▼.  Draper,  0  Yea.  308 ;  ante,  y.  I,  640. 

(e)  CadeU  ▼.  Smith,  8  Swanat.  808  o. 
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18  nearly  the  same  as  the  effect  of  the  same  process  *when  issued  r-  «^.|»  <. 
for  a  contempt  in  not  appearing  and  answering :  (df)  the  principal  ^  -' 

diflference  appears  to  consist  in  the  circumstance,  which  has  heen  hefore  no^ 
liced,  (f)  that  when  the  sequestration  is  for  non-performance  of  a  decree,  the 
Court  will,  upon  proper  application,  give  the  sequestrators  liberty  to  let  and  set 
the  property,  which  it  will  not  do  when  the  sequestration  is  upon  mesne  proceaa: 

With  respect  to  the  time  from  which  lands  are  considered  to  be  bound  by  a 
•equestration,  so  as  to  effect  a  conveyance  pedente  Ute^  the  rule  appears  to  be 
tfiat  where  the  lands  or  the  profits  of  lands  are  the  subject  of  the  suit,  the  title 
IB  boand  from  the  filing  of  the  bill,  and  every  purchaser  pedente  Hte  comes  in 
at  his  peril,  even  though  he  paid  a  bona  nde  consideration ;  (/)  but  where 
tiie  aoit  18  for  a  personal  demand,  the  land  is  not  liable  till  sequestration  :  (|f) 
and  so  where  an  account  of  profits  is  decreed  against  a  trustee  of  land,  by  way 
of  execution  of  a  trast ;  there  the  person  only  is  chaiged  for  breach  of  trust  iu 
not  applying  the  profits,  and  the  land  is  not  cnarged  but  while  in  the  hands  of 
ibe  trustee,  nor  then  neither,  till  sequestration  issued,  so  that  purchasers  before' 
■eqoestration  are  free.  (A)  It  is  to  be  observed,  however,  that  even  where  lands 
are  collaterally  chaiged  by  a  sequestration,  as  in  the  latter  case,  a  voluntary 
eonreyance,  executed  before  the  sequestration  issued  for  the  purpose  of  defeat- 
ing it,  will  not  have  that  effect  $  (t)  and  that,  in  Wttham  v.  Blmd  {k)  where  a 
peisonal  decree  had  been  made  against  the  lather,  upon  which  a  sequestration 
inaed.  Lord  Nottingham  revived  the  sequestration  against  the  son  who  was 
dao  the  heir ;  because  he  did  not  claim  as  heir,  but  under  a  voluntary  convey- 
ance, executed  before  the  sequestration,  to  defeat  the  decree.  fritham  v. 
Bland  (/)  afterwards,  as  it  appears,  came  a^in  before  Lord  Nottingham,  when 
the  son  set  op  another  case,  that  is  to  say,  that,  in  die  year  1053,  a  feoffment 
\  made  to  *the  use  of  the  father  for  life,  with  remainder  to  the  p  ^.^  -> 
in  tail,  with  power  of  revocation,  but  no  new  power  of  limita-  ^  ^ 

tion,  reserved ;  and  that  afterwards,  anno  1608,  (two  years  after  the  seques- 
tration,) the  first  settlement  was  revoked,  and  new  uses  were  limited  again  to 
the  son ;  upon  this  state  of  the  case  his  Lordship  held,  that  the  sequestration 
had  been  defeated  by  the  revocation  and  new  limitation  of  uses,  and  discharged 
^  writ  (m) 

With  reference  to  this  subject,  it  is  to  be  remarked,  that  a  sequestration  binds 
fiom  the  time  of  awarding  it,  and  not  from  the  time  of  executing  it  or  of  its 
Mng  laid  on  by  the  commissioners,  (n)  It  abo  affects  copyhold  knds  as  well 
as  freehold  ;  (o)  and,  it  seems,  that  where  tenants  of  an  estate,  under  sequestra- 
Ibtt  quit,  the  sequestrators  will  be  authorized,  upon  application  to  the  Court  by 
the  party,  to  let  the  estate,  {p)    The  order  for  this  purpose,  however,  must  be 


{d\  iinle,  V.  1,  640. 
(/)  Crofts  V.  OldfieU, 
1  Yflrn.  459. 


(e)  Ibid.  643. 
8  Swanflt  378  n.;  Bird  ▼.  Litttehale^  ib.  399;  Self  ▼.  Mtdoi, 


(f)  Bird  ▼.  Littlehalet,  ubi  nipraf  Hlunblyii  v.  Ley,  ib.  801  n. ;  I  Dick.  94.  8.  C. 
and  vide  CoqIMod  v.  Oerdner,  ib.  379  n. 
(A)  Crofts  ▼.  Oldfield,  ubi  iurpa. 
(t)  Coolstoo  V.  Gardiner,  ttbi  supra;  Bird  v.  Littl^alei^  ubi  supra;  Hamblyn  v.  Lqj, 

3  BwDt^  aoi. 

(k)  Ibid.  376  n. ;  mde  etiam  Langlej  v.  Brodoo,  cited  ibid.  384  n. 

(0  IlMd.  377,  384  n. 

(fli)  Vide  JohneoDT.  Chipptndall,  3  Sim.  56,  where  a  release,  bjagiantee  of  tn  annmtj 
lo  the  grantor  after  sequestration,  was  held  to  be  good. 

(ft)  Bordett  ▼.  Rockley,  1  Vem.  58. 

(a)  Conlston  ▼.  Gardiner,  v^»  supra;  vide  etiam  Marquis  of  Caermartfaen  ▼.  Hawson, 
8  Swaost  394  n. 

(p)  Neale  v.  Bealing,  ib.  804  n. ;  Dunkley  v.  Sailmar,  3  Mad.  448. 
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obtained  upon  molioo,  with  notice,  which,  before  the  recent  orden,  wis  not  the 
ease  with  regard  to  receivers,  {g)  It  seems  that  sequestrators  upon  mesne  ^rt- 
cess,  will  not.be  allowed  to  let  and  set  the  estate,  (r) 

It  has  been  before  stated,  that  a  sequestration  upon  mesne  process  abates  ^ 
t^e  death  of  the  plaintiff,  but  is  revived  with  tlie  suit,  (s)  and  the  rale  appeus 
to  be  the  same  with  regard  to  sequestrations  to  enforce  decrees.  (/)  A  dife> 
ence,  however,  exists  in  the  practice  where  the  abatement  of  the  suit  iaofciiisarf 
by  tiie  death  of  the  defendant,  against  whom  the  process  has  issued.  In  sock  a 
case,  the  sequestration,  if  upon  mesne  process,  being  for  a  personal  matleci  ii 
gone  altogether,  and  cannot  be  revived ;  but  the  case  is  otherwise  with  rqprf 
r  *718  1  ^  sequestrations  under  a  decree ;  (u)  there  the  seqaestxatioo  ii 
L  -J  *merely  abated  with  the  suit,  and  being  in  the  nature  of  an  eua- 

tion  it  may  be  revived  against  the  personal  representative  of  the  parly,  {x)  It 
seems,  however,  that  where  the  decree  is  for  a  mere  personal  demand,  ihi 
sequestration  can  only  be  revived  against  the  personal  representative,  and  tbi 
it  cannot  be  revived  against  the  heir,  ( y)  unless  the  decree  is  for  a  eoveoaat  is 
which  tlie  heir  is  bound,  or  for  the  land  itself,  unless  the  land  descends  to  at 
heir  in  tail,  {2)  oil  to  a  purchaser,  in  which  case,  of  course,  the  land  ceases  tote 
bound,  unless  it  has  been  entailed  or  conveyed  away,  subsequently  lo  thedecMb 
or  with  the  view  of  avoiding  the  effect  of  the  sequestration,  {a) 

It  is  to  be  observed,  that  a  sequestration  against  the  lands  or  a  oiarried  ww 
will  not  bind  his  wife's  dower  after  his  death,  even  though  the  marriage  look 
place  after  the  sequestration  issued ;  (Jb)  and  where  a  sequestration  was  avavU 
to  sequester  a  manor  and  other  real  estate  belonging  to  a  defendant,  to  satiify  a 
decree,  out  of  which  manor  an  annuity  was  secured  to  the  defendants  wiil^ 
which,  together  with  the  manor,  liad  been  seqpestered  during  the  husbaod*slift^ 
upon  the  application  of  the  wiife,  aAer  the  defendant's  deaSi,  the  seqaestrtfios 
was  di8chaiged«  as  far  as  respected  the  annuity,  (c) 

A  sequestration  will  not  go  or  be  revived  against  an  heir  on  the  death  of  ihi 
ancestor,  unless  the  suit  be  revived;  (d)  and  it  is  to  be  noticed  thai,  is  sack 
case,  the  suit  must  be  revived  against  the  heir,  and  that  a  revivor  againrt  tki 
personal  representative  alone  will  not  warrant  the  revivor  of  the  seqnesoaiios 
against  the  heir,  (e) 

r    «710   1     *^^  ^^  ^^^  ^^  ^^"^  ^^'^  ^^^^  Gilbert,  that  «if  the  dtcmht 
^  -J  upon  a  covenant  which  binds  the  heir,  and  the  defendant  (b^ 

fl(Qch  decree  may  be  revived  by  scire  fadae,  against  the  heir,  to  shew 
against  the  decree  if  the  decree  be  enrolled ;  but  if  the  decree  be  not 
by  a  i)ill  of  revivor,  and  that  when  you  have  revived  against  the  heir  and 
tor,  you  may  also  revive  the  sequestration,  upon  molionf  if,  upon  coouog  iiti 

(7)  Neale  ▼.  Sealing,  ubi  %upra.  (r)  Ray  ▼.  ,  3  Swanit  306  b. 

(«)  Anit^  ▼.  1,  660, 

(/)  Wbanm  v.  Brougfaton,  1  Vaa.  181;  Blighv.  Eari  Daniley,  3P.  Wms.  033;  VHi 
T,  liaywaid,  3  Yes.  463.  % 

(u)  AnU^  ▼.  i,  660. 

(ar)  Hawkiiu  ▼.  Crook,  8  Atk.  698;  Bwdett  ▼.  Rockloy,  1  Yem.  58;  UiuvHSfef  Cil- 
ice V.  Foxcroft,  ib.  166 ;  Whanm  ▼.  Bnraghton,  uU  iuprOf  White  v.  Hajwaid,  3  T»   I 
464;  Hyde  v.  Greenhill,  I  Dick.  106.  I 

(  y)  Bardett  ▼.  Rockley,  Univenity  College  ▼.  Fozcroft,  Whaiam  ▼.  Brooghloa  ui 


Hyde  ▼.  Greenhill,  ulu  iupra;  nd  vide  Marqiua  of  Caermaftiwn  ▼.  Hawsoa,  3 
894  n. 

(z)  Earl  of  Athol  ▼.  Eari  of  Dertiyy  1  Ch.  Ca.  380. 

(a)  Ante,  p.  716.  (&}  Bardett  v.  RodJoy,  I  Vem.  11& 

(e)  Pioetor  ▼.  Reynol,  1  Cha.  Rep.  347;  Langley  v.  Bv^jdoo,  cited  3  Ob.  Ca.  41 

{f)  Derby,  ▼.  Ancram,  cited  8  Co.  Ca.  46. 

(0  Vide  Budett  V.  Rockier,  1  Ysnu  5^,  ed.  Raathbj, 
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Court,  they  can  shew  nO  cause  why  the  decree  should  not  be  revived.*  Prom 
ftis,  it  appears,  thiit,  where  the  party  in  contempt  dies,  it  will  be  necessary 
that,  besides  reviving  the  suit,  the  plaintiff  should  obtain  an  order,  upon  motion, 
to  revive  the  sequestration.  It  does  not  appear,  however,  from  any  of  the 
eases  which  have  been  referred  to,  that  such  is  the  practice,  or  that  any  further 
step  is  necessary  to  revive  a  sequestration  than  an  order  to  revive  the  suit  In 
Byde  v.  GrttnhiUj  (f)  ^here  an  application  was  made,  on  the  part  of  devi- 
sees, to  dischai]|;e  a  sequestration  against  land,  it  does  not,  upon  searching 
the  Registrar's  book,  appear  that  any  order  for  reviving  the  sequestration  had 
been  made,  beyond  the  order  for  reviving  the  suit  against  the  persona]  repre-c 
lentatives  and  Uie  devisees,  and  yet  no  objection  was  made  on  the  ground  that 
the  sequestration  was  abated,  {g) 

The  proper  course,  where  there  is  an  abatement  of  the  suit  by  the  death  of 
the  plaintiff,  appears  to  be,  for  the  party  whose  property  is  sequestrated,  to 
move  that  the  representative  of  the  plaintiff  may  revive  the  suit,  within  a  given 
time,  or  else  that  the  sequestration  may  be  removed,  {h)  It  seems,  however, 
(hat  where  sequestration  is  upon  real  estate,  and  the  party  in  default  dies,  but 
the  plaintiff  does  not  revive  the  suit  against  the  real  representative,  the  person 
daimiDg  the  land  may  proceed  *by  ejectment  to  recover  possession  p  ^oa  H 
of  it,  and  that  the  Court  will  not  restrain  him.     Thus  where  a  bill  L  J 

was  filed  for  an  injunction  to  restrain  proceedings  at  law,  in  ejectment,  brouffht 
by  a  widow  on  recovery  in  a  writ  of  dower,  and  to  have  the  benefit  of  a 
seqaesuration  granted  by  the  Court  of  all  the  lands  of  the  husband,  for  satis- 
fiulion  of  a  sum  of  money  ordered  to  be  paid  by  him  to  the  plaintiff,  to  which 
die  defendant  demurred,  'for  that  the  decree  was  for  a  personal  duty,  not  for 
the  lands  in  question,  nor  for  any  rent,  ^.,  of  or  upon  the  same,  and  also 
because  the  proceedings  after  the  death  of  the  husband  had  been  irregular,  there 
haTing  been  no  revivor  against  the  heir,  but  only  against  the  personal  represen- 
tattTe,'  and  the  demurrer  was  allowed,  and  the  injunction  which  had  been 
granted  to  stay  the  defendant's  proceedings  at  .law  was  dissolved,  *and  the 
nther  for  that,  after  the  death  of  Rockley,  no  subpoena  in  the  nature  of  Bdre 
foitutt  had  issued  against  the  heir.'  (t)  Where,  however,  a  sequestration  is  in 
force,  or  has  been  revived,  a  party  claiming  an  interest  in  the  property  seques- 
tered ought  not  to  proceed  by  ejectment,  or  other  action  to  recover  it,  bat 
ihould  apply  to  the  Court  to  be  examined,  pro  interesae  buo,  (k)  as  in  the  case 
if  sequestrations  upon  mesne  process ;  and  in  all  other  respects  the  proceedings 
upon  a  sequestration  in  execution,  are  similar  to  those  upon  a  similar  writ  issued 
in  mesne  process. 

When  a  sequestration  issues  for  not  obeying  a  decree  or  order  for  the  pay- 
ment of  a  sum  of  money,  the  goods  of  the  party,  and  the  rents  and  profits  of 
his  real  estates  will,  under  this  process,  be  applicable  to  the  payment  of  the 
demand,  (/)  which  is  not  the  case,  as  we  have  seen,  where  the  sequestration  is 


(/}  1  Did:.  106;  and  vitk  Reg:.  Lib.  1745,  A.  636. 

(g)  The  order  maile  in  Hyde  v.  Greenhill,  was  that  <the  leqaertration  be  removed  aa  to 
fbe  teal  eatate^  bat  not  aa  to' the  leaaeholda  and  other  peraonal  estate;  that  an  accoant  be 
tdeo  of  the  renti  and  profita  of  the  real  eatato  received  by  the  aeqaeitratora  since  the  death 
of  Gieenhill;  that  the  Master  should  tax  the  cosU  of  the  application  to  discharge  the  seqnea- 
tmioii  and  of  the  aoooont,  and  that  the  amoant  ahoald  be  deducted  from  what  should  be 
bmd  doe  on  the  account,  and  that  the  remainder  should  be  paid  by  the  aequeatrators  to  the 
dinutt»  of  Greenhill,'  Reg.  Lib.  A.  1745—526. 

(A)  Vide  White  v.  Hay  ward,  2  Yes.  462. 

(0  Burdett  v.  Bockley»  1  Vem.  58,  ed.  Raithby,  notU,-  Reg.  Lib.  1681,  A.  671,  1682, 
A.  184. 

(k)  AnU,  V.  1,  644.  (/)  Davb  v.  Davia,  2  Atk.  24. 
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upon  mesne  process ;  (m)  however,  the  sequestratora  cannot,  withoul  Ae  disBe- 
tion  of  the  Court,  make  this  appUcation  of  the  property  sequestered ;  bot  tlmj 
ought  to  bring  the  money,  arising  from  the  payment  of  the  rent  or  othenrisi^ 
r  *721  1  "^^  Court,  which  they  may  obtain  leave  to  do  upon  petition  sr 
^  ^  motion ;  (n)  *and  the  party  under  the  decree,  who  is  desiioas  d 

having  the  property  sequestered  applied  in  satisfaction  of  his  demand, 
apply  to  the  Court  for  that  purpose,  (o)  * 

Where  the  sequestration  has  been  issued  upon  a  return  of  non  eat 
by  the  sergeant-at-arms,  and  the  effects  sequestered  fall  short  of  the 
ordered  to  be  paid,  the  Court  will  direct  that  the  order  for  the  seigeant-al 
and  warrant  shall  be  renewed  for  the  residue,  [p) 


The  process  of  contempt,  which  has  been  before  described,  is  well  adaptsA 
to  the  purpose  of  compelling  a  party  to  pay  money,  or  to  perform  any 
obligation,  which  he  may  have  been  directed  to  pay  or  perform  by  ibe 
or  order  of  the  Court;  for,  after  having  arrested  him  under  any  of  the  p 
processes,  it  is  in  the  power  of  the  party  issuing  it,  to  obtain  the  payment 
the  money,  or  the  performance  of  the  obligation,  by  sequestrating  the  defei 
ant's  property,  and  applying  the  proceeds  in  discharge  of  the  demand  ;  it  is 
however,  equally  well  adapted  to  enforce  obedience  to  a  decree,  directum  iki 
party  to  do  some  other  act,  such  as  the  execution  of  deeds,  or  the  detivacy  ap 
of  documents ;  for  it  is  obvious  that,  where  a  person  is  obstinately  deienDiaed 
not  to  do  the  act  required,  (and  cases  of  such  instances  have  frequently  occQircd) 
and  to  submit  to  the  consequences  of  his  contempt  by  lying  in  prison,  dbbaired, 
by  the  operation  of  a  sequestration  from  the  enjoyment  of  his  property^  as 
power  is  afforded  by  the  ordinary  process  of  contempt,  by  which  the  other 
party  can  procure  that  to  be  done,  which  the  Court  directs  should  be  perfofmeiL 
It  is  true  that,  according  to  the  old  practice,  the  Court  would,  in  such  cases,  sd 
the  party  a  day  to  perform  the  decree,  and  then,  if  he  refused  to  do  it,  it  nl^ 
cause  him  again  to  be  brought  up,  by  an  habeas  corpus^  and  upon  liis  ^ 
refusing,  take  such  course  as  should  seem  fit,  (a)  such  as  ordering  him  to  be 
f  *722  1  ^^P^  ^^^^  prisoner,  and  has  even  gone  the  *length  of  setting  a  fins 
^  ^  upon  him,  {b)  and  of  restraining  his  wife  and  children  from  cmaiog 

to  him ;  (c)  yet  still  a  contumacious  defendant  might  hold  out,  and  thereby  dsr 
prive  the  plaintiff  of  all  benefit  of  his  decree.  The  difficulty,  almost  anMniotiig 
to  a  failure  of  justice,  arising  from  this  contumacy  of  a  party,  was  noiioed  by 
the  commissioners  for  inquiring  into  tlie  practice  of  the  Court,  who,  in  ifaar 
leport,  suggested  a  remedy  for  the  evil,  in  a  proposition,  {(I)  which  has  siaos, 
with  some  variations,  been  embodied  into  Sir  Edward  Sugden's  act.  (e)  Ilf 
this  act  it  is  enacted,  Hhat  when  any  person  shall  have  been  directed,  by  say 
decree  or  order,  to  execute  any  deed  or  other  instrument,  or  make  a 


(m)  Ante^  ▼.  1,  685. 

(n)  For  the  method  of  compelling  sequestraton  to  accoant,  vidt  anU^  v.  1,  642. 

(o)  1  Newl.  386. 

{j>)  Hopkins  ▼.  Adcock,  2  Dick.  443;  mde  etiam  Wright  ▼.  WeDeafey,  V'.  C.  SS»  Fobi 
1836,  cited  1  Smith's  Ch.  Pr.  438. 

(a)  Prac.  Reg.  206;  aedvide  Callv.  Mortimer,  4  Bro.  C.  C.  89. 

(6)  Vuk  Prac.  Reg.  206;  where,  however,  it  ii  said,  'that,  in  tiie  latter  end  of  Larf 
BUesmere's  time,  the  fines  being  estreated  into  the  Exchequer,  were  mnch  dispptod 

(c)  Webb  V.  Biaithwaite,  Prac.  Reg.  206.     If  what  Tothill  tells  us  be  true,  fnuM 
ordered  to  be  laid  upon  a  man  in  the  Fleet,  because  he  would  not  obey  a  decree.     Ibid. 

(d)  Commiss.  Rep.  34.  (e)  1  Wm.  4»  c  86,  a.  Ifi,  rale  15. 
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r  traimfer,  or  to  levy  a  fine  or  Buffer  a  recovery^  and  shall  have  refused  or 
flglected  to  exeeute,  make,  or  transfer,  or  levy^  or  suffer  the  same,  and  shall 
are  been  committed  to  prison  under  process  for  such  contempt,  or,  being  con- 
ned in  prison  for  any  other  cause,  shall  have  been  charged  with  or  detained 
nder  process  for  such  contempt,  and  shall  remain  in  such  prison,  the  Court 
nay,  upon  motion  or  petition,  and  upon  affidavit  that  such  person  has,  after 
lie  expiration  of  two  calendar  months  from  the  time  of  his  beiuff  committed 
nder,  or  chaiged  with,  or  detained  under  such  process,  again  refused  to  exe- 
ate  sach  deed  or  instrument,  or  make  such  surrender  or  transfer,  or  levy  or 
vffer  ncch  fine  or  recovery^  order  or  appoint  one  of  the  Masters  in  Ordinary, 
IT  if  the  act  is  to  be  done  out  of  London,  then,  if  necessary,  one  of  the  Masters 
Sxtraordinary,  to  execute  such  deed  or  other  instrument,  or  to  make  such  sur- 
ender  or  transfer,  for  and  in  the  name  of  such  person,  and  to  levy  euehfine^  or 
uffer  mch  recovery  in  his  name,  and  to  do  au  acta  neeeesary  to  give  validity 
tnd  operation  to  such  fine  and  recovery^  and  to  lead  or  declare  the  uses  thereof  j 
od  the  execution  '^of  the  said  deed  or  other  instrument,  and  the  p  m*j(r^  1 
mrender  or  transfer  made  by  the  said  Master,  and  the  fine  or  reeo-  ^  -J 

wry  levied  or  suffered  by  him^  shall  in  all  respects  have  the  same  force  and 
vhdity  as  if  the  same  had  been  executed  or  made,  levied  or  suffered^  by  the 
wrty  himself;  and  within  ten  days  after  the  execution  or  making  of  any  such 
bed  or  other  instrument,  dec,  notice  thereof  shall  be  given  by  the  adverse  soli- 
xtor,  to  the  party  in  whose  name  the  same  is  executed  or  made ;  and  such  party, 
0  soon  as  the  deed  or  other  instrument,  dec.,  shaU  be  executed,  &c.,  shaU  be 
lonsidered  as  having  cleared  his  contempt,  except  as  far  as  regards  the  pay- 
nent  of  the  costs  of  the  contempt,  and  shall  be  entitled  to  be  discharged  there- 
bm,  under  any  of  the  provisions  of  the  said  act  applicable  to  his  case ;  and  the 
!)onrt  shall  make  such  order  as  shall  be  just  touching  the  payment  of  the  costs 
^  or  attending  any  such  deed,  surrender,  instrument,  transfer,  ySna,  or  recovery. 
The  same  act,  rule  10,  also  gives  power  to  the  commissioners,  under  seques- 
rations,  where  a  party  is  in  contempt  for  non-production  of  documents,  to  seize 
nch  docaments  and  to  dispose  of  them  as  the  Court  shall  direct,  (e) 


It  is  to  be  observed,  that  a  more  summary  method  may  be  pursued  by  a  party, 
0  whom  possession  jof  an  estate  has  been  ordered  by  a  decree  or  order  to  be 
ielivered,  than  can  be  obtained  by  waiting  for  the  arrest  of  the  party  against 
Fliom  the  decree  has  been  made,  under  any  of  the  processes  before  pointea  out, 
liat  is,  by  means  of  a  writ  of  assistance,  directed  to  the  sheriff  of  the  county 
iriiere  the  property  lies,  commanding  him  to  put  the  plaintiff  into  the  posses* 
non  of  the  premises  in  question,  pursuant  to  the  decree.  (/) 

Under  the  old  practice  of  the  Court,  this  writ  could  not  be  obtained,  without 
previously  suing  out  and  serving  a  writ  of  injunction  to  deliver  possession, 
M^hich  could  only  be  procured  upon  the  issuing  of  an  attachment,  or  other  pro- 
cess of  contempt,  *against  the  parties,  for  not  obeying  the  writ  of  p  ^^n^A  n 
ixecQtion,  which  attachment  or  process,  however,  was  not  required  ^  -■ 

to  be  executed,  (g) 

(e)  Vtdepoii,  p.  814. 

(/)  It  Bsenn  that,  instead ^of  a  writ  of  assistance,  the  Gonrt  has  somettmes  issued  a  oom- 
■usBum  to  Justices  of  the  Peace  to  put  the  plaintiff  into  possession ;  vide  Gun.  Cane  871, 
Br  a  commissiim  of  a  similar  nature  to  tho  sheriff;  ib.  372. 

(g)  StriMej  ▼.  Hawkie,  3  Atk.  375;  vide  etiam  Dove  ▼.  Dove,  8  Dick.  618,  619;  1 
Cox.  lOl,  8.  C.  1  Bro.  C.  C.  875,  8.  G. ;  Huguenin  ▼.  Baseley;  15  Yes.  180;  Green  v. 
Qkmii,  %  aim.  SM,  and  cases  there  cited. 
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It  seeiDS,  that  one  of  the  ohjecta,  io  requtriiif  a  previous  writ  of  iqwetin 
to  be  issued  before  a  writ  of  assistance,  was,  that  anj  tenants,  not  paities  Is  th 
suit,  who  were  in  occupation  of  the  land,  might  be  affected,  which  ibey  wsdd 
not  be,  by  the  order  for  delivering  up  the  possession  ;  (h)  but  the  commiSBoaai 
for  inquiring  into  the  practice  of  the  Court,  appear  to  have  been  of  opinia^ 
that  the  course  of  proceeding,  where  a  party  olMtinately  retained  posaesnoatf 
knd,  or  other  real  property,  after  a  writ  of  execution,  of  an  order  to  delivery 
possession,  had  been  duly  served,  might  advantageously  be  shortened  by  m 
omission  of  the  writ  of  injunction,  and  accordingly  made  a  suggestion  to  tbst 
effect,  (t)  which  has  been  embodied  in  the  1  Wm.  4,  c*  3ft,  a.  16,  rde  1% 
whereby  it  is  provided,  that  where  any  party  obstinately  retains  possesMntf 
lands,  or  other  real  property,  after  a  writ  of  execution  of  a  decree,  or  an  site 
for  delivery  of  possession  has  been  duly  served,  and  demand  of  possenoi 
made,  and  upon  an  affidavit  of  such  service  of  the  writ  of  exeeotion,  ami  d 
such  demand  made  thereunder,  and  a  refusal  to  comply  therewith  on  the  paittf 
the  person  against  whom  the  writ  issued,  the  party  issuing  it  shall  be  at  Hbatft 
upon  an  affidavit  of  service  of  the  writ  of  execution  and  demand  of 
and  refusal,  to  obtain  the  usual  order  of  course  for  the  writ  of  assistance  to 
and  that  the  intermediate  writs  of  attachment  and  injunction,  further 
ing  the  party  to  deliver  possession,  on  any  other  writ,  shall  be  unnecessary,  (k) 


Where  the  party  to  perform  a  decree  is  a  peer  of  Pariiament,  or  otberwiK 
entitled  to  the  privilege  of  peerage,  or  a  member  of  the  House  of  ComnHMi 
r  *726  1  ^^  cannot,  any  more  than  in  the  *caiBe  of  menu  procest^  be  |N9> 
L  J  ceeded  against  by  attachment,  or  any  of  those  processes  whieb 

require  his  arrest ;  the  only  method  of  making  him  answeraiUe  for  his  cos- 
tempt,  in  not  obeying  the  writ  of  execution,  is  by  the  same  process  that  ii 
resorted  to  in  the  case  of  his  contempt  by  not  obeying  the  writ  of  subpoM, 
viz  :  by  sequestration  of  his  property  and  effects. 

To  obtain  this  process  in  the  case  of  a  peer  or  member  of  the  Conmosi 
House  of  Pariiament,  the  proper  course  is  to  obtain  an  order  lor  a  sequettntita 
against  him  nisi^  which  may  be  done  on  motion,  upon  producing  an  affidaritflf 
service  of  the  writ  of  execution  under  seal,  and  of  the  non-performance  of  lb 
act  required.  (Q  It  appears,  however,  that,  in  such  eases,  previous  notice  ef  titt 
motion  must  be  given,  (m) 

The  order  nm  for  a  sequestration  being  drawn  up,  passed,  and  entered,  BBt 
be  served  personally  in  the  same  manner  as  a  similar  order  in  mesne  praceMi 
unless  the  case  happens  to  be  one  of  those  in  which,  as  we  have  seen,  peisoari 
service  will  be  dispensed  with,  and  substituted  service  directed,  (n)  It  secfli 
that,  where  there  lias  been  a  due  service  of  the  original  writ  upon  a  penai 
entitled  to  the  privilege  of  peerage  in  England,  and  afterwards  he  goes  isia 
another  country,  (viz  :  Scotland,)  personal  service  of  the  order  nisi  upon  lim 
there  will  be  good,  (o) 


(h)  Vide  Venables  ▼.  FojIm,  2  Dick.  619.    (t)  Chan.  Rep.  84,  61,  prop.  156. 

(k)  Vide  8agden*i  Acts,  by  Jemmett. 

(/)  When  the  decree  ii  to  pay  money  to  a  psity  in  perMm,  the  letter  of  attotiMj 
bing  the  penon  making  the  demand  most  be  produced,  and  the  executiDQ  of  it,  ae  wcO  m 
the  demand,  proved  by  affidarit     Crawley  ▼.  Clarke,  8  Bro.  K).  C.  378. 

(m)  Ibid. 

^ft)  Anie^  ▼.  1,  663;  Shnttlewoilh  v.  Earl  of  Lonsdale,  8  Cox.  47;  Cimwkjv.  Ckikii 
ubimpra. 

(o)  Davideon  v.  the  Marchioneai  of  Haating^  8  Keen.  ft09. 


4n 


The  on^  fiM,  for  a  seqoestration  against  a  peer  or  member  of  Parltamenty 
•rin  be  made  abeolate,  apon  motion  or  affidavit  of  aerviee  of  the  order  niri. 


The  method  of  enforcing  the  performance  of  a  decree  or  order  against  a  cor- 
poration aggregate,  has  been  already  described,  (p) 


*It  18  said,  that  the  Conrt  of  Chancery,  in  England,  may,  upon  r-    ,,^oa    -i 
4fae  return  of  mdia  bona  to  a  sequestration,  issue  a  sequestration  ^  -| 

against  the  defendant  in  Ireland,  (q)  It  seems,  however,  d^tremely  doubtful, 
whether  such  process  could  be  issued,  by  reason  of  the  difficulty  of  knowing  to 
whom  the  writ  should  be  directed  ;  and  it  is  to  be  observed,  that  the  statute  41 
Oeo.  S|  c  90,  provides  a  much  more  certain  means  of  reaching  a  defendant  in 
Ir^nd,  than  that  of  issuing  a  sequestration  out  of  the  Chancery  of  England, 
by  the  enrolment  of  the  decree  or  order  made  by  the  Court  here,  in  the  Irish 
CSourt  of  Chancery,  (r) 


It  may  be  stated  here,  that  the  effect  of  process  of  contempt  for  non-perform- 
dnce  of  a  decree,  in  preventing  the  party  from  being  heard,  &c.,  is  the  same  as 
the  eflect  of  the  same  process  for  not  obeying  the  subpcena,  (»)  and  that  it  may 
be  cleared,  waived,  or  dischaiged,  in  nearly  the  same  manner,  {t) 


•CHAPTER  XXV.  [    «727    ] 

FROCEEDINOS  UNDER  DECREES  AND  ORDERS. 


Sect.  I. — Feigned  Issues. 

It  has  been  already  stated,  that,  if  any  matter  of  fact  in  question  in  the  cause, 
is  strongly  controverted,  the  Court  will  direct  the  matter  to  be  tried,  by  a  jury, 
in  a  Court  of  Common  Law  :  for  which  purpose,  it  will  order  an  action  to  be 
brought,  in  which  a  feigned  issue  is  raised  in  the  manner  before  pointed  ouL  (a) 

The  attention  of  the  reader  has  already  been  called  to  the  circumstances  unaer 
which  the  Court  will  be  induced  to  permit  such  an  issue  for  the  purpose  of  try- 
ing a  fact,  positively  denied  by  the  answer,  but  which  is  supported  by  the  evi- 
dence of  one  witness  only,  with  corroborating  circumstances,  {b)  and  to  the 
peculiar  nature  of  the  direction  with  which  such  permission  will  be  accompanied, 

(f)  Fiyer  ▼.  Bernard,  3  P.  Wms.  261 ;  antCt  v.  1,  629,  n. 
(r)  Ante^  v.  1,  282.  (t)  Ante,  ▼.  1,  665. 

(t)  lUd.  660,  661,  666.  (a)  Ante,  p.  631. 

(6)  Ante,  p.  406. 
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with  regard  to  reading  the  defendant's  answer  at  the  trial  of  the  issiie.  (e)  Thm 
are  many  other  cases,  however,  in  which  issues  will  be  directed ;  thns,  ITtlm 
is  a  contrariety  of  or  contradictory  evidence,  and  the  persons  giving  it  are  of 
equal  credit,  and  have  had  equal  opportunities  of  information,  and  the  evideaei 
is  so  equally  balanced,  on  both  sides,  that  it  becomes  doubtful  which  scale  pie- 
ponderates,  the  Court  will,  in  general,  direct  an  issue,  in  order  to  leliefe  asi 
ease  its  own  conscience,  and  to  be  satisfied,  by  the  verdict  of  a  jury,  of  dM 
truth  or  falsehood  of  the  facts  controverted,  lest,  taking  upon  itself  to  piowNaM 
decidedly  a  matter  of  such  uncertainty,  it  might  do  injustice  to  one  of  the  p» 
ties,  by  aetermining  against  the  real  truth  of  the  fact,  (a)  There  are  cases,  alst^ 
where  the  Court  will  direct  issues,  although  there  is  no  contradictory  evideBoi^ 
r  *728  1  ^^  ^°^  matter  to  embarrass  the  Court,  or  to  prevent  *ilB  eomimli 
^  -J  an  immediate  decision  upon  the  evidence  before  it ;  these  esKii 

however,  are  principally  confined  to  those  in  which  the  comaion  law  invesna 
party  filling  a  particular  situation  with  certain  rights,  of  which  it  is  the  object  of 
the  suit  to  divest  him.  Tlius,  an  heir-at-law  is  so  far  regarded  by  the  Gonl^ 
that  it  is  considered,  that  all  freehold  estates  of  which  his  ancestor  died  setsci 
or  to  which  he  was  entitled  at  the  time  of  his  death,  are  vested  in  him,  jakm 
it  is  shewn  that  the  ordinary  course  of  descent  has  been  interropted,  bj  dM 
ancestor  having  executed  a  will ;  and  so  strongly  do  Courts  of  Equity  eoDflds 
the  claim  of  the  heir,  that  they  will  not,  if  the  heir  objects  to  it,  even  whoe 
the  evidence  before  them  is  such  as  to  leave  no  ground  for  doubt  upon  the  sob- 
ject,  take  upon  themselves  to  establish  a  will  affecting  real  estate,  without  pe- 
viously  having  the  opinion  of  a  jury  upon  an  issue  devisamt  vdnon,  (e)  Ss^ 
also,  in  the  case  of  a  rector,  his  Common  Law  right  to  all  the  tithes  of  liii 
parish  is  considered  so  strong,  that  the  Court  would  not  take  upon  themsdiei 
the  responsibility  of  deciding  against  it,  even  upon  the  most  indubitable  testi- 
mony, if  the  rector  thought  proper  to  insist  upon  having  it  tried  by  a  jury.  (/) 
Thus,  in  all  cases,  the  right  of  a  rector  to  an  issue  to  try  the  validity  oft 
modus  or  composition  in  lieu  of  tithes,  was  considered  indisputable ;  and  the 
same  rule  was  extended  to  a  vicar  who  had  established  his  general  right  to  the 
tithes  in  question,  under  his  endowment  {g)  It  is  to  be  observed,  however,  thil, 
although  the  right  of  a  rector  or  vicar  to  an  issue  to  try  the  validity  of  a  moifai 
was  indubitable,  yet  it  was  only  so  where  his  title  to  the  tithes  was  andispatsd; 
where  the  occupiers  set  up  and  proved  a  different  tide,  such  as  a  distinct  gmt 
of  tithes  to  the  persons  under  whom  they  claimed,  supported  by  evidence  of 
constant  non-payment  to  the  rector,  to  rebut  which  there  was  no  evidence  oi 
the  part  of  the  rector,  he  was  not  considered  entitled  to  an  issue,  (h) 
r  *720  1  *And  even  an  heir-at-law,  may,  by  his  conduct,  deprive  hinMif 
^  ^  of  his  rifht  to  an  issue  to  try  the  validity  of  a  will,  as  when,  if 

the  administration  under  the  will  would  affect  the  real  estate,  which  is  sobjeded 
to  the  payment  of  debts,  he  at  first  opposes  the  probate  in  the  Ecdesiasticd 
Court,  and  then  withdraws  his  opposition,  and  stands  by  and  allows  the  exe- 
cutors and  devisees  to  pay  away  large  sums  of  money  under  the  wilL  (t)  Or 
where,  upon  a  bill  to  perpetuate  the  testimony  of  the  witnesses  to  the  will,  bi 
does  not  cross-examine  the  witnesses,  but  takes  his  costs  as  a  disinherilel 


Mad.  P.  &  P.  esi ;  Stokes  ▼.  Edmeadet,  f  M'Clel.  dc  Y.  436. 


(0  n»d. 

(e)  Loi^  Fmgal  v.  Blake,  1  Moll.  113;  Tucker  v.  Sanger,  1  M'Clel.  dc  T.  4H. 
(/)  WiUlami  v.  Price,  4  Pri.  160.  (g)  Adams  v.  Evans,  4  PrL  14. 

(h)  Vide  Wilmot  t.  KeUaby,  Daniell's  Exch.  Rep.  116,  5  Pri.  355,  iub  nmmm  Wi- 
mot  T.  Hellaby,  8.  C.  and  the  cases  there  cited ;  vide  eiiam  Baiker  ▼.  Baku,  Wi^lv.  9f7* 
(ft)  Pike  V.  Ho«ie»  1  AmbL  428,  %  Eden,  182,  8.  C. 
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leir*  (t)  So  where  he  acquiesces  in  a  will,  in  such  a  manner  as  would  bar  his 
MMsessory  rights  at  law,  (viz :  for  twenty  years,)  and  puts  the  party  claiming 
mder  it  in  a  worse  situation  than  he  would  have  been  in  had  he  disputed  the 
ivill  originally,  he  will  not  be  entitled  to  an  issue,  {k) 

It  is  to  be  remarked  here,  that  the  right  of  an  heir-at-law,  to  an  issue  devi* 
Banit  vel  nonj  applies  only  to  cases  where  there  is  a  trust  for  the  Court  to  exe- 
cute $  in  other  cases,  the  Court  would  have  no  ground  to  interfere  in  directing 
the  mode  of  trial,  but  can  only  take  care  that  a  fair  trial  should  be  had,  by  put- 
ting outstanding  terms  aside,  &c ;  but  where  there  is  a  trust,  the  whole  ques- 
tion comes  properly  within  the  jurisdiction  and  under  the  control  of  the  Court ; 
and,  in  that  ease,  it  always  directs  the  issue  devisatnt  vel  nan^  and  on  the  cer- 
tificate of  the  verdict,  proceeds  to  establish  the  will  against  the  heir.  (/) 

The  right  of  an  heir-at-law  to  an  issue,  is  one  which  he  may  waive ;  and, 
even  in  the  case  of  an  infant,  if  his  counsel  thinks  it  dear,  from  the  evidence 
aheady  examined,  that  ther«  is  no  ground  to  dispute  the  wiU,  he  will  be  justi- 
fied in  declining  an  issue,  (m) 

If  an  adolt  heir-at-law  refuse  an  issue,  on  the  hearing  of  the  cause,  the  Court 
will  establish  the  will  against  him,  though  he  did  not  admit  the  will  by  his  an* 


Except  in  tlie  cases  of  an  heir-at-law,  or  of  a  rector  or  *vicar,  p    ^hvqa    -i 
who  are  entitled  to  issues,  as  a  matter  of  right,  the  granting  of  an  >-  -' 

issue  by  a  Court  of  Equity,  is  entirely  a  matter  of  discretion  in  the  Court, 
which  it  will  not  exercise  without  due  deliberation.     *' There  is  no  doubt  that 
the  Court  has,  by  its  constitution,  the  power  of  deciding,  incidentally,  every 
question  of  law  or  fact  which  arises  upon  a  subject  over  which  it  has  complete 
jurisdiction.     The  trial  by  issue,  forms  no  necessary  appendage  to  the  proceed- 
ings of  a  Court  of  Equity.     It  is  only  through  the  medium  of  a  fictitious  form 
that  the  Court  is  able  to  obtain  this  auxiliary  inquiry  $  the  expense  and  delay 
attendant  upon  it,  are  only  to  be  incurred  when  the  Court,  in  the  exercise  of  a 
sound  discretion,  may  deem  it  necessary ;  except  in  cases  where  practice  has 
made  it  a  matter  of  right,  as  where  required  by  an  heir-at-law,  or  a  rectoil"  (o) 
But,  although  the  granting  an  issue  is,  except  in  the  cases  above  noticed,  a 
discretionary  act,  a  mistake  in  the  exercise  of  that  discretion,  is  a  just  ground 
of  appeal ;  and,  therefore,  if  the  Court  refuses  an  issue,  and  the  Court  of  Ap- 
peal should  think  that  the  contrary  decision  would  have  been  a  sounder  exercise 
of  discretion,  it  will  rectify  the  order  of  the  Court  below  accordingly ;  (p)  and 
so,  where  the  House  of  Jjords  thought  that  the  Court  below  had  directed  issues 
improperly,  it  reversed  the  order  directing  the  issues,  and  remitted  the  causci 
with  directions  to  the  judge,  to  decide  upon  the  matter  himself,  (q) 

It  is  stated,  by  Lord  Eldon,  in  O'Connor  v.  Cook^  (r)  that  ^Mt  is  pretty  clear 
that  Coarts  of  Equity,  in  ancient  times,  were  more  in  the  habit  of  taking  to 
themselves  the  decision  of  questions  of  fact,  than  they  have  thought  it  wise  or 


(t)  lua. 

(k)  Tucker  v.  Sanger,  M'Clel.  424;  1  M'Clel.  &  Y.  426;  13  Pri.  119. 

(/)  Lord  Fingftl  ▼.  Blake,  1  MoU.  113.  (m)  Levy  ▼.  Levy,  3  Mad.  246. 

(n)  Jackaon  t.  Barry,  2  Cox.  225. 

(o)  Per  Sir  Thomas  Plumer,  M.  R.  Short  ▼.  Lee,  2  J.  &  W.  496. 


ip)  Vide  Hampaon  v.  Hampaon,  8  V.  &  B.  43. 
a)  Nicol  v.  Vaughan,  2  Dow  and  Clark,  420 ; 
Eaii  of  Winchilaea  ▼.  Garetty,  1  M.  dc  K.  253«  S.  C. 


)  Nicol  v.  Vaughan,  2  Dow  and  Clark,  420;  6  Bligh,  N.  S.  606,  8.  C;  vide  etiam. 
of  Winchilaea  ▼.  Gi 
(r)  e  Vea.  665,  671. 
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diflcreet  in  later  limes;"  still,  however,  the  practice  of  granting  issnes.  Is  limM 
to  cases  in  which,  as  before  observed,  the  Court,  in  the  fair  exercise  of  its  i^ 
cretion,  considers  that  justice  will  best  be  obtained  by  that  course.  The  Coal 
will  never  direct  an  issue,  where  it  feels  that  it  is  itself  more  competent  to  dedie 
r  *7^1  1  ^^  po^Qt  ^bsn  a  jury ;  thus,  where  the  question  ^depends  enthdj 
t-  -i  upon  conflicting  documents,  the  judge  in  equity  is  more  compettal 

to  draw  the  proper  conclusion  than  a  jury,  and  in  such  casesi,  therefore,  an  isne 
will  not  be  directed. (•) 

It  seems,  however,  that  where  the  question  turns  npon  conflicting  pesan^ 
lions  of  fact,  the  Court  will  send  the  case  to  be  tried  by  a  jury,  as  in  MoMm  ▼• 
Mason^  (/)  where  the  right  depended  npon  whether  the  father  or  son  sttrvricd^ 
and  it  appeared  that  they  were  both  shipwrecked  together,  on  thor  voyip 
fiom  India,  when  all  on  board  perished,  the  Court  directed  an  isene,  to  ay 
whether  the  son  was  living  at  the  death  of  the  father. 

The  Court  will  refuse  an  issue,  where,  though  the  facts  are  eontroverted,  i 
sees  clearly  that,  even  if  found  to  be  as  the  party  asking  for  the  issne  sllfipi 
them  to  be,  the  party  would  not  in  law  be  entitled  to  relief;  thus,  where  a 
modus  was  clearly  invalid  as  laid,  the  Court  refused  to  grant  an  issue,  bot 
decided  upon  the  point  of  law ;  {u)  and  so  where  the  defence  to  a  bill  for  tiibo 
was  a  mere  prescription  in  non  dedmandoy  without  any  colour  of*  title,  & 
Court  would  not  send  it  to  a  jury,  because  such  a  prescription  was  no  deiioMe, 
even  where  the  bill  was  brought  by  a  lay  improprietor.(x) 
,  And  so  where  it  is  obvious  that  the  finding  of  a  jury  can  be  in  no  oikr 
Siray  but  one,  an  issue  will  be  refused ;  thus  where,  in  a  suit  for  tithes,  a  kgd 
exemption  was  set  up,  which  was  supported  by  proof  of  non-payment  to  tbe 
lector  for  a  very  long  period  of  time,  but  no  satisfactory  evidence  was  given  of 
the  legal  origin  of  the  claim  for  exemption,  and  the  Court  was  satisfied  thstil 
was  impossible  to  throw  any  further  light  upon  the  subject  than  was  afibrded  fay 
the  evidence  already  before  it,  an  issue  was  refused ;  because  the  Coort  was  c( 
opinion  that,  were  the  evidence  presented  to  a  jury,  they  would  not  be  justified 

r  *7a2  1  ^  fii^din?  ^^^  ^^^^  ^^  exemption  ever  existed,  (v)  So*intitte 
1-  ^  cases,  where  the  Court  was  of  opinion  that  a  modus,  as  set  ap  by 

the  answer,  even  if  proved,  would  be  bad  in  law,  it  would  decree  an  aecooot 
Sgainst  th^  defendants,  wi^out  directing  an  issue  to  try  the  validity  of  tk 
modus,  (z)  Upon  the  same  principle,  although  there  was  evidence  of  aeoa- 
tinued  aululterous  intercourse  between  a  married  woman  and  her  paramoor,  the 
Court  refused  to  grant  an  issue  to  try  the  legitimacy  of  her  child,  because  tboe 
was  also  evidence  of  such  access  between  the  husband  and  his  wife  as  was  ooa- 
ftistent  with  the  presumption  of  the  child's  legitimacy,  (a^ 

In  the  Bishop  of  Winchester  v.  /btimier,  (6)  a  case  is  mentioned  of  Stidgi 
r.  EddowB^  where  the  bill  sought  to  have  a  forged  bond  delivered  up ;  but  Lad 
Hardwicke  directed  an  issue,  though  it  is  stated  to  have  been  proved  ptainly, 
that,  at  the  time  of  the  alleged  execution  of  the  bond,  the  pretended  oUigor  ms 
not  at  the  place  where  he  was  supposed  to  have  executed  it,  and  his  Loidship 
li  represented  to  "have  said,  ^^that  he  could  not  try  the  question  ;-~that  it  wit  a 
fact  of  foivery  which  he  could  not  enter  into  and  which  must  be  tried  f  it 
Peake  v.  Jlighjield^  {c)  however,  the  Master  of  the  Rolls,  (Lord  GiflTord,)  said, 
he  did  not  apprehend  tnat  Lord  Hardwicke  meant  to  go  to  the  full  ext^it  of  the 


(9)  Fiaher  v.  Lord  Graven  1  M'Clel.  &  Y.  368 ;  sed  vidt  GoUina  ▼.  Sawrey,  4  ft.  P. 
C.  692. 

7)  1  Mer.  808.  (tf)  Blackbam  v.  Jepson,  8  Swuiit  181 

\x)  Bemey  ▼.  Harrey,  17  Yes.  119.  (y)  Roob  t.  Agliimby,  4  Roai.  489. 

(z)  Goodenough  ▼.  Powell,  2  Rusb.  319.       (a)  Buiy  v.  PhiOpot,  S  M.  d&  K.  819. 
{b)  8  Yea.  446.  (e)  I  Roai.  659. 
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roids  there  imputed  to  him,  aod  that  in  some  of  the  cases  which  he  had  refer- 
ed  to,  the  Court  did  try  the  fact  of  foigeiy,  and^  at  the  hearingy  ordered  the 
used  instmment  to  be  delivered  up.  (J) 

In  Peake  v.  JSighfiM^  however^  although  the  Master  of  the  Rolls  was  of 
pinion  that  the  Court  had  jurisdiclion,  without  diiecting  any  trial  at  law,  \q 
eclare  an  instrument  foiged,  and  to  order  it  to  be  delivered  up,  yet  as  both  the 
lefendant  and  a  witness  had  sworn  to  the  execution  of  the  instrument,  he  con- 
idered  it  would  be  too  much  for  him  to  make,  at  once,  a  decree  in  favour  of 
he  plainti^  and,  therefore,  he  directed  an  issue  to  try  whether  the  deed  in 
[uestion  was  the  deed  of  the  party  by  whom  it  purported  to  be  executed.  * 

*It  is  to  be  observed,  that  it  is  generally  in  those  cases  only  were  p  ^^^  -. 
here  is  contradictory  evidence,  that  the  Court  will  be  induced  to  I-  -^ 

prant  an  issue  to  try  a  contraverted  iaet$  a  mere  suggestion  upon  the  record,  un- 
lupported  by  evidence,  in  opposition  to  evidence  on  the  other  side,  will  not  be 
ufficient;  thus,  where  the  Master  of  the  Rolls,  (Sir  J.  Leach)  had  directed 
ssues  to  try  the  validity  of  a  bond,  merely  upon  the  surmise  and  suggestion 
)f  a  party,  the  bond  being  unobjectionable  on  the  face  of  it,  and  all  the  evi« 
fence,  as  to  the  circumstances  under  which  it  was  obtained,  before  the  Court 
ipon  the  report  of  a  Master,  the  House  of  Lords  reversed  the  order  directing 
ie  issues,  and  remitted  the  cause  to  the  Master  of  the  Rolls,  with  directions 
to  him  to  decide  upon  the  matter  himself,  (e) 

It  must  not,  however,  be  understood,  that,  unless  there  is  contradictory  evi- 
ienee,  the  Court  is,  in  all  cases,  precluded  from  sending  a  matter  to  be  inves- 
ligateil  before  a  jury ;  it  may  happen  that,  although  the  evidence  is  all  on  one 
aSe,  it  is  still  not  sufficient  to  satisfy  the  conscience  of  the  Court  that  the  fact  is 
88  it  is  represented  to  be,  and  in  such  cases  the  Court  is  in  the  habit  of  directing 
an  issue  to  try  the  fact,  although  the  evidence  in  support  of  it  is  not  opposed 
by  any  adverse  claim  on  the  other  side ;  thus,  in  Moom  v.  Dt  Bemales^  (f) 
where  the  defendants  had  not  disputed  the  plaintiff's  tide,  but  had  put  him  to 
the  pro(^  of  it  by  their  answer,  upon  which  the  plaintiffs  had  gone  into  long 
evidence  in  support  of  their  tide,  which  the  Master  of  the  Rolls  did  not  deem 
quiie  satisfactory,  issues  were  directed  to  try  it.  (g) 

The  Court  has  also,  where  it  has  entertained  a  suspicion  that  a  witness  was 
interested  in  the  result  of  the  cause,  directed  the  matter  to  be  tried  by  an  issue, 
in  order  that,  upon  his  examination  in  the  Court  of  Law,  questions  might  be 
put  to  him  to  discover  his  interest,  {h) 

It  ii  to  be  remarked,  that,  although  it  has  sometimes  happened*  ^  *'j^  1 
*that  where,  upon  the  hearing  of  a  cause,  a  matter  not  in  issue  ^  ^ 

has  suirted  up,  which  has  appeared  to  the  Court  material  to  the  question,  the 
Court  has  directed  an  issue  to  try  it,  (t)  the  Court  will  not  permit  a  party  to 
take  an  issue,  upon  a  point  in  question,  m  a  different  form  from  that  which  he 
has  stated  in  his  pleadings  $  thus  the  Court  refused  to  permit  defendants  to 
have  an  issue  to  prove  matters  which  were  not  stated  in  their  answers,  but 
which  appeared  by  the  answer  of  the  plaintiffs  to  their  cross  bill;  {k)  and, 
upon  the  same  ground,  the  Court  of  Exchequer  refused  to  direct  an  issue  to 
^  the  existence  of  a  composition  real,  where  the  defendant  had  only  alleged  a 

{fy  Vide  the  Bishop  of  Winchester  t.  Foornier,  uU  tupra;  and  Maaten  ▼.  Braban,  1 
Itvn.  560  n.;  Seeeombe  ▼.  Fitzgerald,  ib.  661  n.;  White  ▼.  Hjubj,  Free,  in  Ch.  14. 

(e)  Nicol  ▼.  Yaoghan,  8  Dow.  &  Clark,  430 ;  5  Bli^«  N.  8.  505,  8.  C. ;  vide  etimn 
£aii  of  Winchilsea  ▼.  Garetty,  1  M.  &  K.  253,  8.  C. 

(/)  1  Roaa.  30 1 .  (g)   Vide  ttiam  Borkett  v.  Bandall*  3  BIot.466. 

(A)  Stokea  ▼.  MlCerral,  3  Bro.  C.  C.  328. 

(i)  Balch  ▼.  Tucker,  2  Cha.  Ca.  40. 

(ft)  Minor  Canons  of  8t  Panlv.  Kettle,  2  T.  &  B.  1. 
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modus.  (/)    So  where  the  plaintiff,  in  a  bill  for  a  specific  performuioe,  laQs  ia 

SroTung  the  terms  of  the  agreement  he  relies  upon,  the  Court  will  not  aaeisi 
im  by  directing  an  issue  to  ascertain  the  terms ;  (m)  and  e  connerso^  a  paitf 
is  not  entitled  to  an  issue  or  an  inquiry  to  establish  a  case  relied  upon  by  hn 
pleading,  but  omitted  in  proof,  (n) 


It  is  to  be  noticed,  than  an  issue  may  be  granted  either  upon  the  oiigind 
hearing  of  the  cause,  or  upon  a  hearing  for  further  directions,  or  upon  excep- 
tions to  a  Master's  report  upon  an  inquiry ;  and  sometimes,  where  the  Coitrt 
sees  that  the  consequence  of  directing  an  inquiry,  as  to  a  particular  fact,  onHt 
be  that  the  Master's  report  will  be  excepted  to,  and  that  an  issae  most  eten- 
tnally  be  directed,  it  will  direct  the  issue  at  once,  (o)  It  seems,  also,  firom  the 
judgment  of  Lord  Eldon,  in  Agar  v.  tht  Regent's  Caned  Company,  (p)  thai 
where  a  motion  is  made  to  commit  a  party  for  the  breach  of  an  injunction,  and 
the  fact  of  the  injunction  having  been  broken  is  strongly  controrerted  upon  the 
affidavits,  the  Court  will  direct  an  issue  to  try  it  The  Conrt  will  aliio  diieeC 
r  **735  1  ^'^  ^°^  upon  a  ^motion  for  an  injunction,  (q)  or  for  a  receiver,  (r) 
\^  J  where  the  facts  upon  which  the  plaintiff  relies,  as  the  foandatioa 

of  his  application,  are  positively  denied  upon  the  affidavit  of  the  defendant 

In  general,  however,  the  Court  will  not  grant  an  issue  upon  motion  belbre 
hearing,  unless  upon  consent;  and,  in  FuUagar  v.  Clark,  {s)  where  a  motion, 
on  the  part  of  the  plaintiff,  was  made  i^H>n  the  coming  in  of  the  answer,  that 
an  issue  might  be  directed,  to  try  whether  the  plaintiff  was  of  competent  mind, 
at  the  respective  periods  of  the  execution  of  the  agreement  and  lease  in  qnestion 
in  the  cause,  and  whether  such  agreement  and  lease  were  fairiy  or  unduly  ob- 
tained and  executed.  Lord  Eldon  refused  to  grant  the  application  withoot  c(»- 
sent ;  his  Lordship,  however,  founded  his  objection  to  the  motion  upon  the  laet, 
that  the  object  of  the  bill  was  to  have  a  lease,  made  by  the  plaintiff,  delivercd 
up,  either  as  having  been  made  by  a  person  incompetent  to  make  it,  or  ai 
having  been  unduly  obtained;  and  he  said  that  if  the  motion,  upon  the  anewei^ 
had  been  merely  for  an  issue  to  try  whether  the  plaintiff  was  of  competent 
mind  to  execute  a  deed  and  nothing  more,  and  that  could  not  be  tried  in  eject- 
ment, he  would  not  say  that  he  would  not  direct  that  issue ;  his  Lordship  also 
said,  that  he  had  himself^  in  one  or  two  instances,  ventured  to  interpoee  in  a 
very  early  stage  of  the  cause,  where  a  single  fact,  legitimacy  for  instance,  was 
lo  decide  every  thing,  and  that,  in  such  a  case,  this  course,  withoot  putting  the 
party  to  the  expense  of  going  to  replication  and  the  examination  of  witneeaes, 
was  not  wrong. 

It  is  to  be  mentioned  in  this  place,  that,  in  an  anonymous  ease  in  the  Exche- 
qoer,  the  Court  considered  it  irregular  to  direct  an  issue  upon  motion,  althou^ 
it  was  consented  to  by  the  other  party,  {t) 

An  issue  may  be  directed,  not  only  upon  questions  between  parties  to  the 
suit,  but  also  upon  claims  brought  in  under  a  decree,  by  persons  not  upon  the 
leconL  Thus,  where  the  Master  allowed  a  claim  brought  in  by  a  solicitor,  for 
r  *7M  "1  ^  ^'^  ^^  *costs,  upon  which  exceptions  were  taken;  upoa  the 
1-  -^  hearing  of  the  exceptions  an  issue  was  directed,  (ti) 


!l)  Bennett  v.  Neele,  Wightw.  324.  (m)  SaTige  ▼.  Carroll,  3  B.  &  B.  461. 

ft)  Savage  ▼.  CanoU,  ibid.  vol.  1»  648.        M  Norman  ▼.  MorreU,  4  Yea.  760,  771 
(p)  Cooper's  Kep.  77.  (g)  De  Tastet  v.  BordcnaTe,  Jac.  61€b 

(r)  Gardiner  ▼.  Bowe»  4  Mad.  286.  (t)  18  Yea.  481. 

(<)  2  Anat  480. 
(tt)  Price  ▼.  Priea^  dted  2  Smiai'a  Ch.  Pr.  76. 


ysHuna>  mvw.  42t 


The  Coarty  sometimei,  direclB  one  issue  onty,  and  sometimes  serend,  ac- 
eoTding  to  the  number  of  substantial  points  upon  which  it  is  necessary  to  -take 
the  opinion  of  a  jury ;  and  it  will,  where  the  point  to  be  decided  embraces 
several  circumstances,  direct  an  issue  upon  each  of  those  circumstances :  thus, 
in  Sryan  v.  Parker^  {x)  a  double  issue  was  directed  to  try  the  validity  of  a 
Iknn  modus  i  the  inquiry  being  first,  as  to  the  existence  of  the  ancient  farm  ; 
and,  secondly,  as  to  the  payment  of  the  modus*  It  seems  also  that  the  Court 
has  directed  an  issue  as  to  a  particular  clause  in  a  will,  (y) 

Issues  concerning  lands,  or  other  corporeal  or  incorporeal  hereditaments^ 
ought  strictly  to  be  tried  in  the  counties  where  the  same  are  situate  $  but  the 
Court  will  sometimes  direct  the  venue  to  be  laid  in  another  county,  {z)  It  was 
bid  down,  however,  by  Snr  J*  Leach,  V.  C,  as  a  rule,  that  an  order  to  that 
effect  cannot  be  made  part  of  the  decree  or  order  directing  the  issue,  because 
the  propriety  of  it  depends  upon  circumstances  which  are  extrinsic  to  the  plead* 
uig  and  proofs,  but  that  a  petition  must  be  presented  for  the  purpose  of  obtaining 
iu(a) 

In  directing  an  issue,  the  Court  directs  the  party  supporting  the  affirmative 
to  be  the  plaintiff  in  the  issue;  thus,  in  tithe  cases,  the  defendant  setting  up  a 
modas  or  cosipsBition,  being  the  party  to  support  the  modus,  is  considered  as 
the  proper  patty  to  be  the  plaintiff  at  law.  {h) 

It  usually  forms  part  of  the  order,  that  the  issue  is  to  be  settled  by  a  Master, 
in  case  the  parties  differ  about  the  same* 

*The  plaintiff  in  the  issue  has  the  right  of  selecting  the  Court  in  r-  ^^^  -i 
which  it  is  to  be  tried;  formeriy  he  could  elect  only  between  the  l-  -^ 

Queen's  Bench  or  the  Common  Pleas,  the  practice  of  die  Court  being  not  to  send 
it  to  the  Court  of  Exchequer,  unless  there  was  some  special  reason  for  it,  in 
which  case  a  special  order  must  have  been  obtained,  (c)  Since  the  alteration 
of  the  practice,  however,  the  plaintiff  may  select  any  of  the  three  Common  Law 
Courts*  {d) 

It  is  saia  that  the  Court  seldom  or  ever  directs  a  trial  at  bar,  but  only  intimates 
that  it  would  be  desirable;  (e)  this,  however,  is  not  strictly  correct,  for  although 
the  Court,  owing  to  the  great  increase  of  expense  attendant  upon  trials  at  bar,  is 
TCry  cautious  in  directing  an  issue  so  to  be  tried,  yet  frequent  instances  are  to 
be  found  in  which  such  trials  have  been  directed ;  (f)  and,  it  seems,  that  even 
new  trials  may  be  directed  of  issues  which  have  been  tried  at  bar.  (g)  In 
Parktr  v.  Hart^  {K\  Lord  Harkwicke  directed  the  trial  to  be  at  the  bar  of  the 
Court  King's  Bencn,  provided  the  par^  pra^g  it  would  consent  diat,  if  he 
prevailed,  he  would  be  ocmtented  with  Nisi  Pnus  costs,  (t) 


{x)  1  Tounge  &  G.  170;  vide  etiam  BaOey  ▼.  Sewell,  1  Rom.  289. 

(y)  Hippeflky  v.  Homer,  Beton,  849 ;  viU  eHam  Earl  of  Newbmgh  ▼.  Gonnten  of 
Newbiifghy  5  MmL  864* 

(z)  Cbapmui  ▼.  Smith,  3  Ves.  516. 

(a)  Sparite  ▼.  I^att,  1  8.  &  8.  366.  The  deciaion  in  GhapiDan  ▼.  Smith,  above  ttSem^ 
to,  appears,  at  fint  to  be  at  Tariance  with  tbia  rule ;  but  it  will  be  aeen,  upon  reading  toe 
CMe,  that  tiie  drcumatance  which  induced  the  Gourt  to  direct  the  iaaue  into  another  county, 
wai  apparent  on  the  &oe  of  the  pleadinga. 

Jhapman  ▼.  Smith,  8  Vea.  606,  616. 
Dtrobua  ▼.  East  India  Gompany,  5  Mad.  8. 
Smith'a  Gh.  Pr.  79.  (e)  8  Mad.  P.  &  P.  686. 

7idt  Baker  ▼.  Hart,  8  Atk.  648;  I  Vea.  28.  8.  G. ;  Hite  v.  Sdter,  8  Di(^.  496; 
Y.  83rnMi,  8  Atk.  830;  Attorney  General  ▼.  Montgomery,  ib.  878. 
{g)  Regina  v.  Ball  de  Bewdley,  1  P.  Wma.  312;  Richarda  ▼.  Symea,  8  Atk.  890; 
Bdur  Y.  Hart,  8  Atk.  548;  1  Yea.  88.  S.  G. ;  Goker  v.  FareweU,  8  P.  Wma.  568. 
(A)  Wnmipra,  (i)  VU^  eiidm  Hite  v.  Sdter,  8  DidL,  495. 
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In  directing  an  iBsue,  the  Conrt  will  order  the  parties  to  make  soeh  admis- 
siona  as  are  neceaaaiy  to  raise  the  question  to  be  determined,  {k)  It  will  also 
<Nrder  the  parties  to  produce*  at  the  trial,  all  documents  in  their  possemon,  cas- 
tody,  or  power,  which  the  other  parties  may  require,  or  which  the  Court  may 
think  necessary  for  a  complete  investigation ;  (l)  and,  if  such  order  does  nsl 
form  part  of  the  original  order  directing  the  issue,  it  may  be  obtamed  afterwards, 
upon  motion,  (m)  ThP  rule,  as  to  producing  papers,  on  a  trial  at  law  diieded 
r  •T^S  1  ^y  ^^^  Court  of  Chancery,  is  this :-— If  the  Court,  on  motion  or  by 
L  '  J  *decree,  directs  a  trial,  Uiat  trial  is  directed  in  such  a  way,  that  Jl 
productions  which  the  Court  conceives  to  be  useful  upon  that  trial,  the  deatoie 
of  its  own  direction  shall  be  miide. 

Upon  this  principle,  the  Court  will  order  documents,  which  are  in  the  posses- 
sion of  another  defendant,  to  be  produced  at  the  trial  of  an  issue,  (n)  even  though 
such  defendant  declines  to  be  a  party  to  the  issue,  (nn)  The  rule  is  difierenl 
with  respect  to  the  trial  of  actions  not  directed  by  the  Court;  as,  for  instance, 
where  a  bill  is  6led  for  an  injunction  against  an  action,  and  for  relief,  and  the 
injunction  being  refused,  the*  defendant  goes  on  at  law  to  a  trial, — there  the 
plaintifl^  can  only  read  by  the  direction  of  the  Court,  what  he  may  read  without 
that  direction,  viz :  the  answer,  and  then  he  may  read  every  book,  memono- 
dum,  letter,  or  paper  referred  to  by  that  answer ;  as  every  sooi  book,  letter, 
^.,  is  part  of  the  answer.  *It  is  read,  as  being  part  of  tlie  answer,  and  the 
plaintiff  must  shew  that  what  he  prays  may  be  produced  is,  in  effect  acid  sub- 
stance,  part  of  that  answer,  unless  the  trial  is  direcle4  by  the  Court  itself,  on 
motion,  or  by  deccee ;  but  there  is  no  instance  of  directing  the  answer  of  any 
other  person,  except  of  the  defendant  in  that  cause,  or  any  part  of  it,  lo  be  icad 
upon  a  trial  not  directed  by  the  Court  itself.'  (o) 

It  is  to  be  observed,  that,  although  in  a  case  of  a  trial  at  law,  directed  hj  the 
Court  of  Chancery,  the  Court  has  power  over  every  party  in  the  cause,  wiio  is 
interested  in  the  question  to  be  tried,  to  compel  such  production  as  may  be 
necessary  for  a  complete  trial,  such  production  will  not  be  ordered  of  documents 
which  the  party  holds  in  a  distinct  character,  such  as  mortgagee,  ^^  {pS  In  a 
case,  however,  before  the  Court  of  Exchequer,  the  defendants,  in  a  tithe  suit, 
were  ordered  to  produce,  at  the  trial  of  an  issue  and  before  tlie  Master,  deeds 
produced  by  them  at  the  hearing,  though  belonging  to  their  landlord,  who  was 
r  *730  1  ^^^  ^  P&T^y«  or  to  admit,  at  the  trial,  *the  hc\s  which  the  deeds 
L  J  were  produced  at  the  hearing  to  prove,  {q) 

It  is  to  be  remarked,  that  the  ordinary  order  for  the  production  of  books, 
papers  and  writings,  before  the  Master,  will  not  be  sufficient  to  oompei  their 
production  at  the  trial,  such  production  must  be  specially  ordered,  and  usually 
forms  part  of  the  order  directing  the  issue  $  where  that  is  not  the  case,  a  special 
application  must  be  made  to  the  Court,  (r) 

where  the  Court  has  ordered  an  issue  or  an  action  at  law,  with  dirertioos 
for  a  production  of  papers,  iic,^  a  bill  of  discovery  cannot  be  filed  without 
leave  of  the  Court  (s) 

Some  doubt  appears  to  exist  with  respect  to  the  right  of  the  Court,  when  it 
directs  an  issue,  to  order  the  parties  themselves  to  fa«  examined,  without  their 
consent.     Instances  occur  in  the  books,  in  which  orders  for  such  examinstioas 


7c)  Fenwick  v.  Jamefl,  Seton  on  Decrees,  348. 

0  Carte  ▼.  Hodgkin,  ibid.  342.  (m)  Mmh  v.  Sibbeld,  3  Y.  A;  B.  375. 

}n)  Muvh  V.  SiMMld.  3  V.  A;  B.  376.         •  {nn)  Pindar  ▼.  Bniith.  Mad.  A;  Geld.  43. 

To)   Vide  Mandi  ▼.  Sibbald,  ubi  supra,  (p)  Pindar  v.  Smitb,  ubi  wpra. 

[g)  Pulley  v.^HiHoa  10  Pri.  118.  (r)  Manh  v.  Sibbald,  3  V.  &  B.  375. 

(•)  Cooke  V.  Manh,  18  Vea.  309;  vide  Few  v.  Gappy,  1  M.  &  C.  487»  507. 


hare  been  made ;  {t)  and  again  there  are  others  in  which  they  have  been  re- 
Iii8ed.(u)  Upon  examination  of  these  cases,  however,  it  will  be  found,  that 
the  rale  is  against  the  examination,  when  the  issue  is  directed  at  the  hearing  of 
the  cause,  or  upon  further  directions,  unless  the  party  is  merely  a  nominal  one; 
hut  that  where  the  issue  is  directed  upon  an  interlocutory  application,  on  the 
^[Tound  that  the  affidavits,  on  both  sides,  are  conflicting,  as  wnere  an  injunction 
18  asked  for  upon  the  affidavit  of  one  party,  and  opposed  upon  that  of  another, 
and  an  issue  is  in  consequence  directed,  there  it  is  considered  quite  fit  that  they 
should  both  be  examined,  (x) 

It  is  to  be  observed,  that  where  the  Court  directs  a  party  to  be  examined  as 
a  witness,  no  objection  is  waived,  except  that  which  arises  from  his  being  a 
party  in  the  cause,  (y)  and  that  the  meaning  of  the  order,  is  not  that  he  should 
be  a  witness  for  the  party  himself,  or  for  the  other  side,  but  that  r-  ^.^  ^ 
he  should  be  a  *  witness  for  the  Court;  r«r)  in  fact,  Uiat  he  should  ^  J 

undergo  a  viva  voce  examination,  for  tne  purpose  of  eliciting  the  truth  more 
clearly  than  can  be  done  by  affidavit  or  depositions  in  writing. 

The  form  of  the  issue  having  been  pointed  out  by  the  decree  or  order,  a  draft 
of  the  record,  in  an  action  at  law,  is  prepared  by  the  plaintifTs  solicitor,  in 
which  the  pretended  plaintiff  declares,  that  he  laid  a  wager  of  five  pounds,  with 
the  defendant,  on  the  question  in  dispute ;  and  avers  that  the  fact  is  as  he  con- 
tended it  was,  and  that  he  therefore  brii\gs  his  suit  for  the  five  pounds ;  the 
defendant,  by  his  plea,  admits  the  wa|[er,  but  avers  the  contrary  to  be  the  fact; 
whereupon  the  issue  is  joined,  which  is  directed  to  be  tried,  (a) 

When  the  plaintiff's  solicitor  has  prepared  the  issue,  he  sends  a  copy  thereof 
to  the  defendant's  attorney,  and  the  same  is  settled  by  him.  If  the  parties  are 
unable  to  agree  upon  the  issue,  a  fair  copy  of  the  issue  is  made  and  left  in  the 
Master's  office ;  a  warrant  is  Uien  taken  out  and  served  on  the  clerk  in  Court, 
on  leaving  the  same ;  the  other  party  then  takes  a  copy,  and  the  issue  is  settled 
by  the  Master,  on  a  warrant  taken  out  for  that  purpo«e.j[6) 

When  the  issue  has  been  settled,  the  Master  certines  accordindy.  This 
certificate  is  filed  at  the  Report  office,  and  a  copy  of  the  issue,  wiui  notice  of 
trial  endorsed,  is  delivered  to  the  defendant's  attorney,  the  record  is  then  made 
np,  and  the  trial  takes  place  in  the  usual  manner,  (c) 

If  either  of  the  parties  require  a  special  jury,  a  motion  for  one  should  be 
made  to  the  Court  of  Chancery. ((/)  Where  lands  are  in  question,  the  Court 
will  sometimes  order  the  jury  to  have  a  view,  and  where  they  are  to  have  a 
view  of  a  particular  manor,  the  Court  will  order  them,  sometimes,  to  take  a 
view  of  the  whob  and  ascertain  the  bounds  of  it(e) 

The  decree  or  order  directing  the  issue,  always  specifies  the  time  when  it  is 
to  be  tried ;  but  it  seems  that  the  Court  has  no  power  to  make  a  compulsory 
Older  to  force  the  parties  to  proceed  on  the  issue ;  if,  however,  the  plaintiff 
make  default  *in  taking  the  record  down  for  trial  at  the  time  ap-  ^  ^.^^^  -. 
pointed,  the  Court  will  order  the  issue  to  be  taken  oro  cortfesso^  ^  -^ 

against  him.(/)  It  is  stated,  that,  in  the  Court  of  Exchequer,  the  plaintiff  at 
Uw  is  allowed  to  make  default  in  going  to  trial  onoe,(g)  but  such  is  not  the  rnle 


(Q   Vide  ex  parte  Dirter,  Buck.  384;  Hurwood  v.  Hvwood,  dted  4  Mad.  SSS ;  Gaidi- 
ner  v.  Rowe,  ibid. ;  Be  Tastet  v.  Bordenave,  Jac  618. 
(u)  Vide  Howard  ▼.  Braithwaite,  1  V.  4&  B.  874. 
{x)  De  Tftitet  v.  Bordenare,  ubi  eupra, 
(y)  Roaenon  v.  WhHtingtoii,  1  Swanit  89. 
(z)  De  Taatet  ▼.  Boidenave,  uhi  eupra.         (a)  I  Newl.  Pr.  860. 
(b)  8  Smith's  Ch.  Pr.  80.  (e)  Ibid.  81. 

i/k  Anoa.  8  P.  Waif.  68.  (e)  Fne.  Ueg,  868. 

(7)  BatfbkN^  V.  Tykr,  1  J.  &  W.  886.       (r)  ROldiett  v.  RabeUi^  oitsdib.  886. 

Vol.  v.— C 
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in  thii  Court,  ahhoogfi*  when  there  is  a  reasonable  groond  shewn  for  llie  iaM- 
gence,  the  Oourt  wiU,  upon  application,  give  the  plaintiflT  leave  to  poatpone  Ae 
trial,  (jf)  The  probability  of  the  absence  of  the  plaintiff's  coansd,  at  the  tian 
of  the  trial,  has  been  held  a  reasonable  gronnd  for  putting  off  the  triaL(r) 

It  may  be  mentioned,  that,  in  Hunwage  v.  Botolev^  (A)  the  defenaaDt  ob- 
tained permission,  from  the  Court  of  K.  0.,  to  carry  down  the  record  by  pr^^ 
vtBO.  Such  permission,  however,  if  proper  at  all,  should  be  given  by  tUi 
Court  It  may  also  be  mentioned  that  in  a  case  before  Sir  J.  I>ea^  Y.  G^ 
where  an  issue  was  directed  to  be  tried  at  Chester,  but  no  triid  took  [rfmoe,  upon 
a  motion  being  made  that  the  plaintiff  might  be  directed  to  try  the  iamie  at  the 
next  Chester  assizes,  or  otherwise  that  it  might  be  taken  pro  cof^eno  against 
him,  the  order  to  that  effect  was  made,  (t) 

It  is  to  be  observed,  that  this  case  does  not  militate  against  the  role  above 
laid  down,  since  the  order  made,  was  the  one  asked  for,  and  no  other  eorid 
have  been  pronounced;  but 'it  is  right  to  state,  that  in  PowtU  ▼•  Wood^  (ft) 
Lord  Lyndhurst  appears  to  have  refused  to  make  an  order,  to  take  an  tasne  piv 
confesBO^  absolute  in  the  first  instance,  and  is  reported  te  have  made  the  eider 
niMu  It  does  not  appear,  however,  what  the  order  niti  in  Aiat  case  was,  w/A 
no  trace  of  it  is  to  be  found  in  the  Registrar's  book,  {kk) 

It  is  the  duty  of  the  defendant  in  the  issue,  to  name  an  attorney  to  appesr 
for  him  in  the  Court  of  Law  in  which  it  is  to  be  tried,  and,  if  he  n^lects  Is 
do  so,  an  order  may  be  obtained  that  he  may  name  an  attorney  in  four  day% 
and  diat,  in  defiiult,  the  issue  be  taken  as  tried  and  a  verdict  givea  fonr  As 
plaintiff:  (/) 

r  *742  1  *After  an  order  to  take  the  issue  pro  'cof}^esso,  ^e  cause  sImmU 
•-  -^  be  set  down  for  further  directioDs,  and  to  have  Ihe  issue  taken  pm 

coitfetso  pursuant  to  the  order,  (m) 

ft  may  be  stated  here,  that  a  jooge  at  law  trying  an  issue  has  no  airfhoiity  Is 
decline  trying  it,  or  to  refer  it  to  another  mode#>f  trial,  viz:  by  arbitrstioa; 
but  if  the  parties  think  proner  to  refer  it  to  arbitration,  and  a  reference  is  adopted 
%y  consent,  the  effect  of  mat  is  to  abandon  not  merely  the  direetidn  to  try  As 
ksne,  but  Uie  whole  proceedmg.  (n) 

The  course  of  proceeding  upon  the  trial  of  an  issue  is,  generafiy  die  same 
as  ^at  adopted  in  ordinary  trials  at  law,  except  where  the  Court  of  Cfaaaesqr 
has  given  any  spiecial  directions  upon  the  suUeeu  h  is,  however,  fe  bs 
remarked,  that,  where  a  devisee  seeks  to  estabHsn  a  will  of  real  estate, 
the  heir,  the  rule  of  the  Court  requires  that  the  due  ezeeiftiofi  of  the 
should  be  proved  by  the  examination  of  all  the  atissttag  witnesses  to  it, 
are  in  existence,  or  capable  of  being  examined  |  and  thnt  the  saSK 
also  necessarily  required  upon  the  trial  of  an  issue  deniioM  vd  non,  (o) 

(/)  Bettblock  ▼.  Tyler,  tdn  mipra.  (jg)  Ibid. 

(A)  4  T.  R.  767.  (t)  Auon.  4  Msd.  ZB6. 

(k)  1  Rum.  dc  M.  854. 

(kk)  The  point  is  now  under  the  oonaideiation  of  the  Loid  ChanoeDor  in  CeriMMrae  ▼. 
Banhiim,  heard  33  Jan.  1840. 

(/)  Wilson  ▼.  Ginger,  8  IM<&.  581 ;  Constable  t.  Angel,  dted  ifaU.  It  is  staled  fhsiai 
Mr.  Smith's  book,  voL  3,  p.  80,  that,  in  both  the  above  case%  it  appean  that  the  Maittf 
had  settled  the  issue,  and  certified  that  the  defendant  had  not  named  an  attomej  ;  that  bsA 
onien  were  made  on  affidavit  of  the  service  of  a  notice  of  motion;  and  that,  in  ^^Hi^y  ta 
the  directian  stated  in  the  report,  they  ordered  that  the  defendant  should  consent  to  the  trial 
of  the  issue  at  the  next  aariies  to  be  hdden  for,  dbo.,  or,  in  defiuil^  the  iasoe  to  he  lakaa 
pro  €onf€99o. 

(m)  Anon.  30  Dec.  1813,  dted  1  NewL  853. 

(ft)  Woodley  v.  Johnson,  1  MoU.  394. 

(o)  Townsend  v.  Ivei,  1  Wils.  316;  Ogle  v.  Cook,  1  Vea.  178;  BoDen  v.  MkMi  8 
PiL  899;  Bootle  v.  BlundeO,  19  Vea.  494;  Cooper  Ch.  Rep.  186. 
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when  the  enrenmslaiioes  are  moh,  that,  by  the  oommon  rales  of  eyidenee, 
proof  of  the  witneea^a  hand-writing  may  be  anbaiitated  for  the  testimony  o(  the 
witness  himself,  aa  where  the  witneas  is  clead  or  abroad,  or  ia  insane,  (/>)  or 
where,  after  diimnt  aeareh,  he  cannot  be  found,  {q) 

**  The  rale  of  this  Court,  to  have  all  the  witnesses  examined,  is  not  by  any 
neans  a  technicial  role ;  this  proceeding  to  eatablish  a  will,  aiming  to  say  lo  the 
heir,  that  if  the  will  shall  be  once  established  against  him,  he  can  never  claim 
the  devised  properly  *again,  or,  if  the  effect  should  not  be,  that  p  4,^  .„  •« 
the  wh<^  estate  is  gone  from  him,  but  eati^lishing  chaigea  and  ^  J 

iacoinbrances,  to  that  extent  his  interest  ia  bound  for  ever.  This  Court,  there- 
lore,  before  an  heir  shall  be  deprived  of  that  opportunity  which  the  law  gives 
him,  by  repeated  ejectments,  to  question  again  and  again  the  validity  of  the 
will,  until  his  conduct  constitutes  a  case  of  that  vexatious  nature  which  in- 
dttcee  the  Court  to  grant  an  injunction,  the  Court,  as  it  will  know  the  whole 
troth,  expects  that  all  the  witneaees  shall  be  examined  on  one  side  or  another,** 
and  as  an  issue  dwiiomi  vel  nofi,  is  a  proceeding  to  try  the  actual  fact  **  with 
a  view  to  the  information  of  the  Court,  who  muat,  to  eatablish  the  will,  know 
the  whole,  the  case  must  go  to  trial  without  that  prejudice  which  is  the  con- 
sequence of  considering  the  witneases  to  the  will  as  the  witnesses  of  either 
party,  and  tnerdy  at  a  judieUd  proceeding  to  ir^orm  the  Court,  (r)  This 
rale,  however,  aa  a  general  rale,'  applies  only  to  the  caae  of  a  bill  filed  to  estab- 
liah  a  will,  and  an  iasne  directed  by  the  Court  upon  that  bill ;  where  the  bill 
was  filed,  by  the  heir-at-law,  to  restrain  the  devisee  from  settinff  up  a  legal 
estate  as  a  bar  to  an  ejectment  upon  the  hearing,  and  an  issue  aemunni  vel 
9¥m  was  directed,  in  which  the  devisee  waa  plaintiff;  upon  a  motion  for  a  new 
trial,  on  the  ground  that  all  the  atteating  witneases  had  not  been  examined,  it 
waa  held,  that  the  case  stood  upon  a  ground  directly  opposed  to  that  upon 
which  the  ordinary  cases  of  bills  to  esttSiliah  willa  reeled,  inasmuch  as,  so  &t 
from  the  heir-at-law  being  bound  by  the  decree  which  he  sought  to  obtain,  it 
waa  be  who  aonght  to  bind  the  devisee ;  and  such  was  the  form  of  hie^  applica- 
lion,  that  if  he  failed,  upon  that  issue,  he  would  not  be  bound  himself.  («) 

It  may  be  mentioned  in  this  place,  that  where  an  order  for  an  issue  directs  all 
ike  witneases  to  be  examined,  but  the  plaintiff  declines  to  call  some,  conceiving 
hia  oaae  to  be  made  out,  the  judge  himself  will  eall  the  othera.  ^) 

It  haa  been  before  atated,  that  the  ordinary  method  of  provmg  depositions 
lakea  in  the  Court  of  Chancery,  upon  the  hearing  of  *a  eauae  in  p  ^^^  -« 
anodier  Court,  is  by  proving  an  examined  eopy  of  the  bill  and  an-  ^  -^ 

ewer,  it)  which  ia  done  for  the  purpose  of  layiqg  a  foondaiion  for  the  introdoc- 
lien  01  such  evidence,  by  ahewing  that  there  haa  been  matter  in  iasue  between 
the  parties,  but  that  anch  rale  haa  gradually  been  relaxed,  and,  in  directing  an 
kaoe  to  be  tried  at  law,  the  Court  will  order  the  depoaiiiona  taken  in  the  cause, 
lo  be  read  at  the  trial  of  the  iaaue,  ao  as  to  dispense  with  the  strict  proof,«  whieh 
wookl  otherwise  be  required,  of  the  bill  and  anawer.  (ti)  The  object  of  the 
Court,  however,  in  making  such  an  order,  ia  merely  that  of  dispenaing  with  the 
•Iriet  legal  proof  of  the  record,  {x)  and  itia  not  intended  lo  authorize  the  reading 
of  the  depositions  of  witnesses  in  caaea  in  which  the  Court  of  law  would  not 

(p)  Powel  V.  Cleaver,  3  Bio.  C.  C.  503;  Lend  Caniogtoo  v.  Payne.  6  Yes.  40i; 
Bcrnett  ▼.  Taylor,  9  Yes.  381. 

(^>  James  v.  Pamel!,  Tom.  &  Rom.  417. 

(r)  VU/e  Lord  Eldon's  judgment  in  Bootle  ▼.  Bloadall,  19  Yes.  404. 

(«)  Tatfaam  ▼.  Wrigbt,  8  R.  4&  M.  1. 

(/)  Groome  ▼.  Chambei%  %  Mont  &  Ayat  742. 

(/)  Anie^  p.  426.  (u)  Ante,  p.  427. 

(or)  Qoidon  ▼.  Gordon,  1  Swanat.  170. 
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adroit  them  to  be  read  upon  proof  of  the  record,  in  the  ordinary  way ;  u  e. 
unless  proof  be  given  that  the  witpess  is  dead,  or  abroad,  or  otherwise  imabie 
to  attend ;  it,  therefore,  generally  adds  to  the  order  a  direction,  that  the  depo- 
sitions of  the  witnesses  shall  be  read  at  the  trial  of  the  issue,  in  case  bqA  wiC- 
nesses  or  either  d  them  shall  be  dead  at  the  time  of  the  trial,  or  riiaU  be 
proved,  at  such  trial,  to  be  in  such  state  of  health  as  not  to  be  capable  of  al- 
tending  the  trial,  (y) 

It  is  to  be  remarked,  that  the  effect  of  such  an  order  is  to  leave  the  queain, 
as  to  the  admissibility  of  the  depositions,  to  the  determination  of  the  judge 
before  whom  the  issue  is  tried,  who  will  require  strict  proof,  before  he  admili 
the  depositions,  of  the  death  of  the  witness,  or  of  his  inabili^  to  attend.  It  ii 
'to  be  remarked,  that  in  Jonet  v.  Janes^  (z)  a  motion  was  made,  before  had 
Thurlow,  for  leave  to  read  the  deposition  of  a  witness  in  the  cause,  oo  the 
ground  of  his  age  or  inability  to  attend,  but  that  his  Lordship  thought  the  appli- 
cation should  be  made  to  the  judge  who  tried  the  cause,  and  refosed  to  make 
any  order  upon  the  subject  It  seems,  however,  that  there  is  no  absolute  xak 
requiring  that  the  inability  of  a  witness  to  attend,  shall  be  left  to  the  deckioD  sf 
the  judge  at  ninpriusf  the  &ct  of  a  witness's  capacity  being  equaJly  wi 
the  provision  of  tne  Court  directing  the  issue ;  where,  therefore,  the  Cooit 
r  «7dfi  n  ^  satisfied  *that  the  question  of  the  ability  or  inability  of  the 
L  J  ness  to  attend,  can  have  but  one  conclusion,  it  will  itself  decide  i^ 

without  imposing  upon  the  party  the  necessity  of  trying  that  fact  before  the 
judge  at  ntBiprius  who  would  be  the  person  to  try  it,  and  not  the  jury.  TUi 
principle  was  laid  down  and  acted  upon  by  Lord  Eldon,  in  Corbeii  ▼•  Cir- 
lett^  (a)  who  duected  the  depositions  of  two  witnesses  who  were  proved,  fay 
affidavit,  to  be  of  such  ages  and  state  of  health,  as  to  be  unable  to  travel  will 
safety  to  the  assize  town,  to  be  read  at  the  trial  of  the  issue,  and  also  the  depe- 
sitions  of  such  other  persons  as  should  be  proved  at  the  trial  to  be  dead  sr 
unable  to  attend. 

In  that  case,  however,  his  Lordship  accompanied  the  order  with  a 
that  if  the  defendant  should  choose  to  examine  the  witnesses,  upon  inl 
tories,  in  the  meantime,  he  should  be  at  liberty  to  do  so. 

In  a  recent  case,  where  witnesses  had  been  examined  in  the  cause,  and 
the  hearing  an  issue  was  directed,  but  before  the  trial  the  plaintiff  in  tfie 
died,  having  appointed  one  of  the  witnesses  who  had  been  examined, 
trix,  whose  name  and  that  of  her  husband  were  in  consequence  substitated  fir 
diat  of  the  testator,  as  plaintiff  in  the  issue,  the  Vice  Chancellor  oidlaed  Ast 
the  depositions  of  die  executrix  in  the  cause  should  be  read  at  the  trial  of  dtt 
issue,  on  the  mund  that,  if  she  had  died,  her  depositioiis  would  have  bea 
admissible,  and  that  her  becoming  plaintiff  was  tantamount  to  her  death,  (b) 

Where  a  witness  who  has  been  examined  in  a  cause,  and  afterwaids  mm 
voce  upon  the  trial  of  an  issue,  dies,  and  a  new  trial  of  the  issue  is  difetlsd, 
not  only  his  depositions  in  the  cause  may  be  read  at  the  new  trial,  bat  whil 
he  swore  at  the  former  trial,  may  be  given  in  evidence,  (e) 

The  rules  with  r^rd  to  the  examination  of  witnesses  de  bene  esse,  wiAia 
view  io  using  their  depositions  upon  the  trud  of  an  issue,  {d\  as  well  as  As 
jadmisaibility  of  such  depositions  upon  trials  at  law,  have  been  befaie  db* 
r  «74ll  1  ^^^^  (^)  It  is  to  be  ^recollected,  that  when  depositioiiB  de 
L  J  esMhave  been  read  at  the  hearingof  acause,  itisamatlerof  a 


f)  Pahner  v.  Lord  AjMnny,  16  V«b.  176. 
[s)  1  Cox.  184.  .  (a)  1  y.  &  B.  866. 

[b)  Andrawi  v.  Lsdj  Basnchsmp^  7  Sin.  66. 
e)  Coker  t.  Farewell,  %  P.  WnM.666.        (d)    AtUe,  646. 
[e)  itnle,  660. 
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to  order  them  to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity 
io  the  examination ;  and  that  the  Goart  will  not  dischaige  the  order,  on  the 
ground  of  such  irregularity,  although  the  party  complaining  of  it,  did  not  know 
of  the  irregularity  in  question  till  after  the  hearing,  and  the  time  was  very  short 
between  the  publication  of  the  depositions  and  the  hearing  of  the  cause,  as  the 
party  complaining  of  the  order  might  have  applied  for  time  to  enable  him  to 
examine  whether  the  depositions  had  been  regularly  taken.  (/) 

A  person  who  is  interested  in  the  result  of  an  issue,  but  who  refuses  to  be  a 

Sirty  to  it,  may,  nevertheless,  be  allowed  to  attend  the  trial  by  counsel,  (jg) 
e  will,  in  such  case,  be  included  in  the  common  order  for  the  production  of 
documents.  (A^ 

After  the  trial  has  been  had,  the  judge,  before  whom  it  has  been  tried,  certi- 
fies how  the  verdict  was  found,  but  it  is  not  usual  to  enter  up  judgment  on  the 
▼erdict  (t)  If  any  special  circumstances  occur  at  the  trial,  which  the  ju<lge 
may  think  it  right  to  report  to  the  Court,  he  indorses  it  on  the  pottea^  for  which 
purpose  it  is  the  habit  of  the  Court,  in  ordering  an  issue,  to  direct  that  if  the 
substance  of  the  issue  is  found,  but  with  some  special  circumstances,  whieh 
may  be  material  in  measuring  the  extent  of  relief  to  be  given  on  further  direc- 
tions, that  matter  should  be  indorsed  on  the  pottea.  {k) 

It  may  be  mentioned  here,  that,  upon  the  trial  of  an  issue,  a  bill  of  excep- 
tions for  an  alleged  misdirection  of  the  judge,  will  not  lie,  but  the  regular  course 
18  to  apply  to  the  Court  which  directed  the  issue,  for  a  new  trial.  In  Jirm" 
strong  V.  jirmsirangf  (/)  however,  a  bill  of  exceptions  was  tendered,  and 
signed  by  the  judge,  and  the  objection  to  its  regularity  having  been  waived,  it 
argued  and  decided  upon  in  the  Exchequer  Chamber. 


*It  has  been  before  stated,  that  after  the  trial  of  an  issue,  a  plain-  p  ^^^  -^ 
tiff  cannot  move  to  dismiss  his  own  bill  with  costs,  although  he  ^  -* 

miffht  have  done  it  before  the  trial  actually  took  place,  (m) 

ft  seems,  that  the  plaintiff  in  an  issue  may  suffer  a  nonsuit^  and  that,  if  he 
does  so  advisedly,  in  consequence  of  any  unforeseen  occurrence  at  the  trial, 
"which  would  have  rendered  further  proceeding  with  it  unsafe,  the  Court  will 
grant  him  a  new  trial,  notwithstanding  the  nonsuit,  (n) 


If  the  party,  against  whom  the  verdict  is  found,  ia  dissatisfied  with  it,  and 
wishes  for  a  new  trial,  he  must  make  an  application  for  it  to  this  Court,  in 
which  respect  the  practice  upon  issues  differs  from  the  practice  upon  actions  at 
law  brought  under  the  direction  of  the  Court,  a  new  trial  in  which  must  always 
be  moved  for  in  the  Court  in  which  the  action  is  brought  (o) 

The  reason  of  this  distinction  is  laid  down,  by  Lord  Eldon,  to  be,  that  if 
this  Court  thinks  proper  to  consider  the  case  upon  the  record,  as  fit  to  be  gov- 
erned by  the  result  of  a  trial,  the  review  or  propriety  of  which  belongs  to  a 
Court  of  Law,  the  opinion  of  a  Court  %f  Law  is  sought  in  such  a  form  thiit  it 
10  regarded  as  conclusive,  whether  the  judgment  is  obtained  upon  a  verdict  or 

(/)  Gonlon  v.  Gordon,  1  Swanat.  IftO;  on^e,  p.  553. 

(i)  Pindar  v.  8mith»  Mad.  4&  Geld.  48.        (A)  Ante,  p.  783. 

(t)  1  Newl.  352.  ^k)  White  v.  Lisle,  8  Swuist.  843,  845. 

0  3  M.  4&  K.  45.  (m)  Ante^  p.  856. 

n)  Ridiavdi  v.  Sjmef,  3  A&.  319.  (o)  Fowkee  v.  Cbadd,  3  Dick.  576. 
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in  any  other  shape ;  but  upon  an  iarae  directed,  this  Coart  reserves  to  itsdf  As 
review  of  all  that  passes  at  law ;  and  one  principle  upon  which  the  moUoR  far 
a  new  trial  is  made  here,  and  not  to  the  Court  of  Law,  is,  that  this  Coot 
regards  the  judge's  report,  with  a  view  to  determine  whether  the  informalioa 
collected  before  the  jury,  together  with  that  which  appears  upon  the  reeord,  is 
sufficient  to  enable  it  to  proceed  satisfiictorily,  to  which  it  did  not  conceive  il 
competent  previously,  (p^ 
The  consequence  of  tne  principle  above  laid  down,  is,  that  there  is  a 


r    *748    1  "''  difference  between  Courts  of  Law  and  ^Courts  of  Eqoity,  m 
L    ^       J  the  rules  by  which  they  are  guided  in.  granting  new  trials.     **  At 


law,  the  rule  on  motions  for  new  trials  is,  that  if  a  verdict  is  given  on 
fairly,  according  to  proper  notice,  and  the  judge  does  not  report  that  he  le  dis- 
satisfied with  it,  or  that  it  was  against  evidence  or  new  answers  to  evideneei 
(for  the  parties  are  supposed  to  come  prepared  to  support  the  characlerB  of  the 
witnesses  on  either  side,)  it  will  be  supported;  but  this  Court  directs  issues  to 
be  tried  at  law,  to  inform  the  conscience  of  the  Court  as  to  facts  doobcU 
before,  and  therefore  expects,  in  return,  such  a  verdict,  and  on  such  a  case,  as 
shall  satisfy  the  conscience  of  the  Court  to  found  a  decree  upon.  If,  theicfiiic^ 
upon  any  material  or  weighty  reason,  the  verdict  is  not  such  as  to  satisfy  Ifae 
Coon  that  it  ought  to  found  a  decree  upon  it,  there  are  several  cases  in  which 
this  Court  has  directed  a  new  trial  for  further  satisfaction,  notwitfastsndii^  it 
would  not  be  granted  in  a  Court  of  Common  Law,  because  it  is  diverso  uUuUUf 
and  because  the  Court  proceeds  on  different  grounds.  **(^) 

Acting  upon  this  principle,  the  Court  will  grant  a  new  trial,  not  only  in  cases 
where  the  verdict  is  against  evidence,  but  it  will  nicely  balance  the  evidence  on 
both  sides ;  and  where  it  finds  that  the  verdict  is  contrary  to  the  toeigki  cf 
evidence  it  will  direct  the  issue  to  be  tried  over  again  $  thus,  where  two  issues 
were  directed,  and  both  found  for  the  plaintiff,  and  the  judge  certified  that  he 
was  satisfied  with  the  verdict  on  the  first  issue,  but  though  were  was  eridenoa 
on  the  second  issue  for  the  plaintifi^  he  thought  the  weight  of  evidence  was  fo 
the  defendant;  Lord  Hardwicke  directed  the  second  issue  to  be  tried  again,  md 
said  that  the  Court,  in  this  respect,  will  go  further  than  Courts  of  Law  can,  far 
if  a  verdict  is  not  against  evidence,  (as  the  verdict  upon  that  issue  was  not,)  a 
Court  of  Law  cannot  grant  a  new  trial  $  but  a  Court  of  Equity  will,  in  onler 
to  have  justice  done:  for  the  verdict  must  be  such  as  will  satisfy  the 


of  the  Court  (r) 

r  *740  1  It  ^8  to  ^  remarked,  that,  in  the  above  case,  the  judge  who  tried 
L  '  -1  the  cause,  certified  that  he  was  satisfied  with  the  *verdict  on  tiis 
first  issue,  and  that  no  new  trial  was  directed  upon  that  issue;  and  it  seems  to 
be  the  general  principle  acted  upon  by  the  Court,  that  if  the  application  leali 
solely  on  the  ground,  that  the  verdict  given  by  the  jury  was  against  the  weigfal 
of  evidence,  and  the  judge  states  that,  upon  the  whole,  he  is  not  dissatimd 
with  that  verdict,  which  is  the  usual  form  in  which  judges  intimate  their  <^Hnisn 
that  the  verdict  ought  not  to  be  disturbed^  the  Court  will  not  direct  a  new 
trial  («) 

The  Court  will,  however,  even  in  that  case,  grant  a  new  trial  upon  the  pio- 
duction  of  new  evidence,  which  was  not  before  the  jury  upon  the  original 
triaL  (t)  So  if,  after  a  trial,  a  witness  be  convicted,  of  peijory,  or  a  party,  of 
forgery,  this  will  be  considered  as  a  good  ground  for  a  new  trial  (ti)    The  Coort, 


I 


p)  Bootle  ▼.  BlnndelU  19  Ves.  600.  (q)  Stace  v.  Mabbot»  3  Vm.  652. 

fr)  Lord  Faulconberg  ▼.  Peirce,  1  Amb.  210;  Cleeve  y.  Gascoigne,  ib.  33S. 
ft)  Gibbs  ▼.  Hooper,  2  M.  &  K.  955.  (0  Ibid. 

(tt)  TiUey  v.  Wharton,  2  Vem.  378;  vide  etiam  Coddrington  v.  Webb^  ib.  240; 
T.  FraeMon,  1  Cha.  Ca.  06. 
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however,  wiU  not  set  aside  a  trial  at  law  for  any  matter  which  murfat  have  heen 
made  use  of  at  the  trial,  (x)  or  where  it  is  of  opinion  that  the  evidence,  though 
newly  discovered,  will  not  afford  a  foundation  for  a  different  verdict,  (y) 

Where  it  can  be  shewn,  that  a  party  has  been  taken  by  surprise,  and  evi- 
dence produced  at  the  trial,  which  he  could  have  no  reason  to  expect  would  be 
produced,  the  Court,  has  directed  the  issue  to  be  tried  again :  thus  if,  afler  an 
issue  is  directed,  the  plaintiff  obtains  an  order  ex  parte  to  strike  out  the  name 
of  a  co*plaintiff,  and  makes  use  of  him  as  a  witness,  and  has  a  verdict,  the  Court 
will  set  aside  the  trial,  (z) 

So  where,  at  the  trial  of  an  issue,  on  a  question  of  legitimacy,  a  witness  was 
called  to  prove  a  fact,  (shewing  that  there  might  have  been  access  between  a 
husband  and  wife  at  a  particular  time  and  place,)  which  witness  had  not  been 
examined  in  a  suit  in  the  Ecclesiastical  Court,  to  which  the  mother  of  the  child 
whose  legitimacy  was  disputed  was  a  party,  and  in  which  his  evidence  would 
have  been  material  to  her,  nor  was  any  attempt  made  by  her  in  that  suit  to 
establish  the  case  of  *acce8s,  which  his  testimony  went  to  make  p  ^g^  -^ 
out,  the  Lord  Chancellor,  (Lord  Lyndhurst)  held  that  the  testimony  ^  ^ 

cS  this  witness  was  a  surprise  upon  the  party  against  whom  it  was  produced, 
and  its  accuracy  being  impeached  by  affidavit,  he  directed  a  new  trial  of  the 
issue,  (a) 

The  Court  will  also  grant  a  new  trial  in  cases  in  which  a  fraud  has  been  prac- 
tised upon  the  party  applying. 

But  although  surprise  or  fraud  is  in  general  considered  a  sufficient  ground  for 
directing  a  new  trial,  the  Court  has  refused  to  grant  a  new  trial,  upon  a  mere 
suggestion,  that  the  plaintiff  was  not  apprised  of  a  particular  evidence  which 
was  made  use  of  at  the  trial,  and,  therefore,  was  not  prepared  to  answer  it  $ 
because  it  appeared,  that  the  evidence  by  which  the  plaintiff  was  surprised,  was 
that  of  a  witness  who  was  brought  to  swear  that  one  of  the  most  material  wit- 
nesses for  the  plaintiff,  was  not  in  England  at  the  time  when  the  transaction  to 
which  he  deposed  was  alleged  to  have  taken  place,  and  it  was  proved,  by  affi- 
davit, that,  a  fortnight  before  the  trial  took  place,  notice  was  given  to  the  plain- 
tiff of  the  intention  of  the  defendant  to  prove  that  the  witness  was  abroad,  which, 
though  it  was  not  so  particular  as  to  point  out  the  very  place  where  he  would 
be  shewn  to  be,  was  held,  by  Lord  Hardwicke,  to  be  sufficient  notice  to  the 
plaintiff  to  prepare  to  encounter  the  evidence.  (6) 

It  is  to  be  observed,  that,  besides  the  general  ground  above  stated  for  refus- 
ing the  new  trial,  his  Lordship  held,  that  if  the  plaintiff's  counsel  had  been  of 
opinion,  that  there  was  evidence  they  were  not  apprised  of,  and  too  strong  for 
them  to  encounter,  they  might  have  advised  him  to  suffer  a  nonsuit,  and  then 
he  might  have  come  back  to  this  Court  for  further  directions,  who  would  have 
ordered  another  issue  at  law,  notwithstanding  the  nonsuit,  (c)  * 

It  may  be  remarked,  in  this  place,  that  as  it  is  the  rule  or  the  Court,  that  it 
will  not  grant  a  new  trial  upon  the  production  of  new  evidence,  unless  it  is 
shewn  that  there  has  been  some  *surprise  or  fraud  upon  the  party  p  ^^^^  ^ 
applying;  {i)  still  less  will  it  do  so  where  the  party  is  in  pones-  ^  J 

sion  of  the  evidence,  but  either  in  the  exercise  of  discretion  or  from  neriect, 
does  not  produce  it  at  the  trial ;  (e)  or  where  it  can  be  shewn  that,  thougn  he 

(x)  CurteM  v.  SmaUridge,  1  Cha.  Ca.  23»  3  Fxeem.  178;  Montgomeiy  v.  Attorney 
Genera!,  9  Mod.  888. 

(y)  Colgrave  ▼.  Juson,  3  Atk.  197. 

(s)  Exton  ▼.  Turner,  2  Cha.  Ca.  80;  vide  etiam  Willis  v.  Farrar,  8  Y.  &  J.  364. 

(a)  Gibbe  v.  Hooper,  3  M.  A.  K.  858.         {b)  Richards  v.  Symea,  3  Atk.  819. 

(c)  Richards  ▼.  l^iiies,  3  Atk.  319,  331.       {d)  Btanden  ▼.  Edwards,  1  Yes.  Jon.  188. 

(e)  Ibid. 
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was  not  in  possession  of  it  himself,  he  had  fbli  notice  that  it  was  in  the  power 
of  the  other  side  to  produce  it;  npon  this  ^ound,  the  ciicnmstance  of  erfdence 
having  been  made  use  of  at  the  trial  of  an  issue,  which  was  ducovered  after  dn 
answer  of  the  defendant  was  put  in,  the  consequence  of  which  was,  that  the 
▼erdict  was  contrary  to  the  answer,  and  to  the  true  sense  and  meaniog  of  the 
issue,  was  not  held  a  sufficient  reason  for  directing  a  new  trial,  there  hsfiif 
been  no  surprise  upon  the  party  applying,  who,  before  the  trial,  had  oppoied 
a  motion  made  by  the  other  party,  for  the  express  purpose  of  having  the  tml 
postponed,  in  order  that  the  issue  might  be  rectified.  (/) 

With  reference  to  this  subject,  it  may  be  observed,  that  where  a  party,  apoi 
the  trial  of  an  issue,  produces  evidence  which  is  a  surprise  upon  the  other  paiij, 
and  which  would  have  been  sufficient  under  other  circumstances  to  entitle  hia 
to  the  verdict,  he  will  not  be  permitted,  although  the  jury  find  against  such  evi- 
dence, to  have  a  new  trial ;  thus,  where  a  plaintiff  had  represented  himsdf,  is 
his  bill,  as  entitled  to  the  tithes  of  a  particular  parish,  without  noticing  a  district 
which  was  part  of  the  parish,  but  had  of  late  years  been  considered  as  a  distioet 
parish,  in  answer  to  which  the  occupiers  set  up  moduses  applying  lo  the  whole 
parish,  and  issues  were  directed  to  try  the  validity  of  such  moduses,  at  the  trid 
of  which  issues  the  plaintiff  proved  that  the  district  alluded  to  was  part  of  tlie 
parish,  and  that  the  moduses  did  not  prevail  there,  but  the  jury  found,  notwith- 
standing, in  favour  of  the  moduses,— the  ^ice  Chancellor,  (Sir  John  Leach^ 
refused  a  motion  for  a  new  trial,  which  was  made  on  the  part  of  the  plainlil( 
on  the  ground  of  its  being  contrary  to  the  evidence,  ^*  because  such  evideoeef  to 


equity  between  the  plaintiff  and  defendants,  and  was  calculated  to  defeat  the 
trial  of  such  merits,  and  to  disappoint  the  intention  of  the  Court  in  dtiecting  the 
issues,  "(g) 

As  the  uourt  will  not  grant  a  new  trial,  upon  the  mere  production  of  nev 
evidence,  unless  it  can  be  shewn  that  there  was  a  fraud  or  surprise  upoa  the 
party  applying,  so  it  will  not  permit  a  party  who  has  practised  a  fraud,  and  set 
up  documents  which  were  proved  to  be  forgeries,  and  by  that  means  prejai^ 
his  own  case,  to  say  that,  whether  the  documents  were  true  or  false,  there  ii 
other  evidence  which  makes  them  immaterial.  (A) 

The  Court  will  grant  a  new  trial,  on  the  ground  that  a  material  witneee  fv 
the  party  was  absent  from  the  trial,  but  it  will  not  do  so  on  the  mere  groiuMl 
that  the  testimony  of  the  witness  who  was  absent,  would  <Hily  conoboraie  thst 
of  several  others  to  a  fact,— -it  must  be  shewn  that  there  is  something  partieolir 
in  hb  evidence  which  is  of  importance,  and  that  it  was  not  in  the  power  of  the 
party  to  have  the  trial  put  off.  (t) 

A  new  trial  may  also  be  directed,  on  the  ground  of  a  misdirection  of  the  joj 
by  the  judge  who  tried  the  issuer  {k)  so  if  the  Court  feels  satisfied,  from  the 
report  of  the  judge,  that  the  points  in  the  case  have  not  been  distinctly  presented 
to  the  jury,  it  will,  without  entering  into  the  question  whether  the  verdict  wai 
or  was  not  satisfactory  upon  the  facts,  direct  a  new  trial.  (/) 

The  Court  will  also  order  a  new  trial  of  an  issue,  where  it  sees  reason  to  he 
dissatisfied  with  the  conduct  of  the  jury«  (m)  or  where  there  has  been  an  irrepi- 
larity  in  the  trial.     It  has  been  said,  that  to  induce  this  Court  to  set  aside  a 


(/)  Legaid  ▼.  Daly,  1  Yes.  193.  (g)  Carrington  ▼.  Jones,  S  S.  &  a  135. 

(A)  Kemp  Y.  Madurell,  2  Yes.  680.  {i\  Cleeve  v.  Gaecoisne,  1  Amh.  3SS. 

(A)  Cleeve  ▼.  Gaacoigne,  ubi  suftrag  BearblocK  v.  Tyler,  Jac.  671. 
(Q  O'Cooner  ▼.  Cook,  8  Yes.  586.  (m)  E.  L  Comp.  v.  Baaett,  Jac  91. 
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faimer  trial  of  an  issue  for  an  irregularity  in  the  trial,  and  for  that  cause  to  grant  a 
new  one,  there  must  be  ordinarily  a  certificate  in  writing  from  the  judge  or  Court 
before  whom  it  was  tried,  of  a  ^verdict  against  evidence,  or  other  r-  ^-^  -| 
misbehaviour  of  the  jury,  or  such  like;(n)  this,  however,  does  ^  -^ 

not  appear  to  be  the  present  practice,  and  frequent  instances  occur  in  the  books, 
where  the  Court  has  set  aside  the  verdict  in  such  cases,  without  any  such  cer- 
tificate by  the  judge,  and  even  in  opposition  to  it,  where  he  has  expressed  him- 
self satisfied  with  the  verdict,  (o) 

A  new  trial  may  also  be  granted,  because  evidence  which  was  tendered  was 
improperiy  rejected,  though  it  seems  that  the  Court  will  not  direct  a  new  trial 
upon  the  latter  ground  only,  if  it  is  satisfied  that  the  verdict  is  right,  upon  con- 
sidering all  the  evidence,  induding  that  which  was  rejected,  (p)  Where,  also, 
an  application  is  made  to  the  Court  to  grant  a  new  trial,  on  tne  ground  of  an 
improper  summing  up  by  the  judge,  the  Court  will  not  accede  to  it,  if  it  is  sat- 
isfied that,  upon  ue  evidence  as  it  stands,  the  jury  could  not,  if  ^e  case  had 
been  properiy  summed  up,  have  given  a  different  verdict,  (q) 

It  is  to  be  observed,  that  if  the  matter  relates  to  the  right  to  land,  the  Court 
will  frequently  direct  new  trials  of  issues,  even  in  cases  in  which  the  issue  has 
been  properiy  tried,  and  the  verdict  is  satisfactory  upon  the  evidence,  the  prac- 
tice of  the  Court  being  adverse  to  making  a  decree  to  birfd  the  inheritance,  where 
there  has  been  but  one  trial  at  law.  (r)  This  is  the  case^  especially  where  the 
object  is  to  establish  a  will  against  an  heir-at-law  $  for  as  the  heir,  but  for  the 
interfeienoe  of  the  Court,  would  be  entitled  to  take  the  successive  opinions  of 
jories,  by  new  ejectment,  this  Court  will  not  bind  him  by  one  trial  only,  but 
will  direct  a  second ;  («)  and  if  it  happens,  that  one  verdict  goes  one  way,  and 
the  other  another  way,  then  the  Court  will  ordinarily,  on  motion,  order  a  third 
trial,  which  is  commonly  ^conclusive.  (/)  But  where  there  was  r-  ^j^a  -i 
▼erdict  against  verdict,  and  a  third  trial  was  prayed  by  him  for  ^  ^ 

whom  the  first  went,  and  it  appeared  to  the  Court,  by  affidavit,  that,  since  the 
last  trial,  he  had  caused  a  bank  of  earth  to  be  dug  away,  and  with  it  certain  old 
poets  which  were  fixed  in  the  ground,  and  were  supposed  to  have  been  the  bot- 
tom of  park  pales,  dividing  the  land  in  question  so  that  the  jury  could  not  now 
have  any  view  of  it,  the  Court,  for  this  cause,  denied  another  trial,  {u) 

But  in  the  case  of  a  will,  even  after  two  trials,  in  both  of  which  the  verdict 
has  been  in  favour  of  the  will,  the  Court,  where  it  was  not  satisfied  with  the 
manner  in  which  the  last  trial  was  conducted,  has  directed  a  third  trial ;  (x)  and 
that,  even  though  it  did  not  appear  from  the  judge's  report,  that  there  was  any 
reason  to  disturb  the  verdict  It  seems,  also,  tnat  even  after  three  trials,  the 
Court  will,  if  it  sees  reason  to  be  dissatisfied  with  the  verdict,  grant  a  fourth. 
An  application  for  this  purpose,  was  made  to  the  Court  in  Pemberton  v.  Pem- 
berUni,  (y)  and  no  objection  was  raised  to  the  power  of  the  Court  to  direct  a 
fourth  tnal,  though  the  result  of  the  case  was,  that  Lord  Eldon,  being  satisfied 

(fi)  Prac.  Reg.  268.  (o)  Vide  £.  I.  Comp.  v.  Bazett,  Jac  91. 

\p)  HampBon  v.  HamptKm,  3  V.  &  B.  41 ;  Minor  canons  of  %L  Paul's  ▼.  Morris,  9 
Ves.  166;  Bootle  ▼.  Blundfill,  19  Ves.  600,  503;  Barker  v.  Ray,  3  Rnas.  63 ;  Pemberton 
▼•  Pemberton,  11  Ves.  60. 

{q)  Tatham  v.  Wright,  2  R.  4&  M.  31 ;  vidt  Ringroee  v.  Todd,  12  Pii  660 ;  Barker  t. 
JSaj,  tdfi  supra.  « 

(r)  Earl  Darlington  ▼.  Bowes,  1  Eden,  271 ;  Staoe  t.  Mabbott,  2  Yes.  363 ;  «t<&Edwm 
▼.  Thomas^  2  Vem.  75 ;  in  which  it  was  thought  to  be  a  sufficient  ground  for  a  new  trial, 
that  the  result  concerned  all  the  copyholders  of  a  manor  ;  vide  eiiam  Locke  t.  Colman,  2 
M.  A,  C.  42. 

(«)  Winchilsea  ▼.  Wauchope,  8  Russ.  441-42. 

(I)  Prac  Reg.  263.  (u)  Ibid. 

(X)  Ibid.  (y)  13  Yea.  290. 
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with  the  veidiet,  refused  the  motion.  In  general,  however,  the  Gooit  will  Mt 
direct  a  new  trial  after  a  third,  unless  npon  some  special  groond :  and  in  M&h 
ney  General  v.  Mor^gamery^  {z)  Lord  Hardwicke  said,  that  where  then  hd 
been  two  trials,  the  last  of  which  was  at  bar,  this  Court  has  suffered  the  but  to 
prevail ;  and  that  to  lay  down  a  role  that  there  must  be  three,  would  be  attended 
with  great  expenses.  In  the  Mmor  Canane  of  St.  Patde  ▼•  Morrii^  (a)  iter 
two  trials,  at  bar,  a  third  trial  was  refused,  although  evidence  had  been  rgeeied 
at  the  last,  which  the  Couri  thought  ought  to  have  been  received ;  and,  in  Jofei 
V.  Graves^  (b)  the  Court  refused  a  third  trial  of  an  issue  as  to  the  validity  of  a 
will  of  real  estate,  although  neither  of  the  ibnner  triab  had  been  at  bar. 
r  *755  1  ^^  ^^^  ^  observed,  that,  even  in  the  case  of  suits  to  bind  ^ 
L  -^  inheritance,  the  Court  will  not  set  aside  thp  verdict,  and  fiuta 

new  trial,  merely  beeause  it  is  desired,  without  any  ground  laid  for  it ;  (e)  t 
will,  however,  in  cases  of  that  nature,  where  the  matter  is  of  great  importuc^ 
direct  a  second  trial  for  the  solemn  determination  of  tlie  matter,  without  setnif 
aside  the  first  verdict,  the  effect  of  which  is,  that  the  first  verdict  may  be  nm 
in  evidenee  upon  the  second  trial,  and  will  lave  its  weight  with  the  jniy.  (ij 

In  such  cases,  it  seems  that  the  Court  makes  it  a  condition  of  giantug  t 
second  trial,  that  the  applicant  shall  pay  to  the  other  party  the  costs  of  dtt 
first. r«) 

Wnere  a  verdict  upon  a  former  trial  is  given  in  evidence  upon  a  second  tnli 
it  is  necessary  for  the  person  who  gives  it  in  evidence,  to  shew  upon  whit  tids 
it  was  obtained  $  and,  on  the  other  side,  they  are  at  liber^  to  shew  on  whU 
kind  of  proofs  it  was  given,  which,  if  there  is  anything  whidi  impeachei  Iki 
evidence,  on  which  the  first  verdict  was  given,  wiU  be  very  material ;(/)  ad 
even  where  the  person  who  is  the  guardian  of  an  infant,  party  to  an  iasoe,  hii 
been  guilty  of  mal  practices^  to  obtain  the  verdict,  that  fact  may  be  gifa  ii 
evidence,  to  impeacn  the  verdict  {g) 


All  applications  for  new  trials  of  issues  directed  out  of  the  Court  of  Cbn- 
cery,  should  be  made  by  motion  or  petition,  before  the  cause  comes  on  foe  hw- 
ing  upon  further  directions ;  and  in  Attorney  General  v.  Montgomery,  (h)  Loid 
Hardwicke  declared  that,  for  the  future,  he  would  not  answer  a  petition  for  anev 
trial,  to  come  on  at  the  same  time  with  the  case  upon  the  equity  reserved. 

In  Legard  v.  Daly,  («)  Lord  Hardwicke*  stated  as  a  reason  which  wd^ 
greatly  with  him,  in  refusing  an  application  for  a  new  trial,  the  length  of  tuB% 
(viz :  five  years  and  a-half,)  which  had  elapsed  since  the  trial,  wluch  he  ttH 
r  *75A  1  ^ould  be  an  qbjection  *even  in  Courts  of  Law ;  and  he  obncrid 
t  '  J  that,  although  it  had  not  been  set  down  till  lately  upon  the  eqaif 
reserved,  it  eould  not  be  said  that  the  other  side  should  not  have  applied  Art 
new  trial,  for  perhaps  the  defendant  might  have  no  reason  to  set  it  down. 

Formerly,  it  was  not  absolutely  necessary,  to  make  the  application  for  a  sev 
trial  to  the  judge  who  directed  the  issue,  and  a  motion  for  this  purpose  miglit  ^ 
made  before  the  Lord  Chancellor,  althouffh  the  issue  had  been  ordered  upon  t 
hearing  before  the  Master  of  the  Rolls ;  (k)  but,  by  one  of  the  new  orda%  it 


(t)  2  Atk.  878,  dted  1  Yes.  89.  (a)  9  Yes.  155. 

Ym.  Jan.  387.  (e)  White  v.  WiSmn,  18  Yas.  88. 

[d)  Baker  ▼.  Hart,  3  Alk.  542. 


(j>2 

Crf)B 

re)  Ibid ;  vide  eiiam  Edwin  v.  Thomac,  1  Yem.  489. 

If)  Ibid.  (g)  Ibid. 

[h  2  Atk.  878.  (a)   1  Yes.  192. 

[k)  PembertoQ  t.  Pembcrton,  11  Yes.  60. 
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haf  beeo  du6Cted,  that  every  application  for  the  new  trial  of  any  isstie  at  law, 
dif acted  by  a  judge  of  thk  Court,  be  fiiat  made  to  the  judge  who  directed  the 
eaoie.  (/)  It  is  to  be  observed,  that  the  meaning  of  the  alx^ve  order  has  been 
held  to  be,  that  the  motion  should  be  made  before  the  UHmejuriBdictitm^  though 
the  judge  may  have  been  removed;  thus,  where  an  issue  has  been  directed  by 
the  Vice  Chancellor,  and  he  is  afterwards  promoted  to  the  office  of  Master  of 
the  Rolls,  the  application  must  still  be  made  in  the  Vice  Chancellor's  Court  (m) 
So,  also,  if  an  issue  is  directed  by  the  Master  of  the  Rolls  or  Vice  Chancellor, 
and  either  of  those  judges  aflerwards  become  Lord  Chancellor,  the  api^licatioa 
must  be  made  to  the  inferior  jurisdiction,  and  not  to  the  LonI  Chancellor,  (n) 

The  Lord  Chancellor  has,  however,  authority  to  hear  applications  respecting 
new  trials,  by  way  of , appeal  from  the  Courts  below,  and  if  either  the  Master 
of  the  Rolls  or  the  Vice  Chancellor  refuse  to  make  the  order,  it  may  be  moved 
again  before  the  Lord  Chancellor;  (o)  and  so,  if  an  order  for  a  new  trial  is  made 
hy  either  of  the  judges,  the  Lord  Chancellor  may  entertain  a  motion  to  dis* 
ebaige  it. 

It  may  be  mentioned,  in  this  place,  that  in  July,  1828,  the  Master  of  the 
Rolls,  (Sir  John  Leach,^  stated,  that  the  Jjord  Chancellor  and  the  other  judges 
of  the  Court  conconred  m  opinion,  that  it  would  be  fit,  in  future,  that  not  mora 
than  two  counsel  should  be  employed  in  support  of  a  motion  for  a  ^  ^_  -. 
new  *trial,  and  not  more  than  the  same  qumber  in  opposition  to  it  $  >-  -■ 

and  that  he,  the  Master  of  the  Rolls,  had  authority  to  declare,  that  such  was 
thenceforward  to  be  the  rule  of  practice  in  each  branch  of  the  Court  (m)  It 
appears,  however,  that  this.rule  has  not  been  adhered  to,  and  that,  on  several 
ooeasions  since  it  was  promulgated,  more  than  two  counsel  have  been  heard  in 
the  Lord  Chancellor's  Court  in  support  of  and  against  a  motion  for  the  new 
trial  of  an  issue,  (n) 

Where  a  party  wishes  to  move  for  a  new  trial,  the  course  of  proceeding  is, 
to  make  an  ear  parte  application  to  the  Court,  to  send  to  the  judge  who  tried 
the  issue,  for  his  notes  of  the  trial.  This  application  is  not  of  course,  but 
must  be  supported  by  a  statement  shewing  a  reasonable  ground  for  questioning 
the  verdict  (o) 

It  is  to  be  noticed,  that  the  form  of  an  issue  cannot  be  changed  upon  a  mo- 
tkm  for  a  new  triaL  If  the  party  is  desirous  to  question  the  form  of  the  issue, 
he  must  do  so  by  presenting  a  petition  for  a  rehearing  of  the  decree  or  order 
directing  it  ( p)  In  />e  Tatiei  v.  Bordenave^  {q)  a  petition  for  a  rehearing  was 
fMPSsentod  at  the  same  time  that  a  notice  of  motion  was  given  for  a  new  trial, 
and,  upon  the  hearing  of  the  petition.  Lord  Eldon  said,  that  if  it  had  been 
UM%ed  before  the  trial,  an  application  should  have  been  made  by  motion  to  stay 
the  trial  |  but  that  if  the  application  for  the  rehearing,  was  not  made  till  after  the 
trial,  it  came  too  late.  In  Hliiie  v.  Ztsfe,  (r)  however*  his  Lordship  permitted 
a  petition  for  a  rehearing  to  be  brought  on  at  the  same  time  ^ith  a  motion  for  a 
new  trial. 


AHer  the  issue  has  been  tried,  and  the  record  completed  by  the  addition  of 
the  posteoj  the  cause,  unless  a  new  trial  is  moved  for  and  granted,  must  be  set 


(/)  Ord.  18^8,  XLVII.  (m)  Footner  ▼.  Figo,  S  Shn.  819. 

(n)   Vide  Reeoe  v.  Reece,  1  M.  ^X^.  873.     (o)  White  t.  Lide,  3  Swuut  843. 
(m)  5  Ruis.  33.  (n)  Ibid. 

(o)  Molris  T.  Daries,  8  Rua.  818 ;  vide  eHam  the  MemoTandam,  Mad.  db  Geld.  68. 
Ip)  White  V.  Liale,  3  Swanat  861 ;  vide  eHam  Legaid  t.  Daly,  1  Yea.  183. 
(q)  Jae.  616.  (r)  Vbiiupra* 
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down  for  hearing  for  further  directions.  For  this  purpose,  a  petition  mmtbe 
presented  in  the  usual  manner,  (s)  and  with  the  petition  a  copy  of  die  deene 

r  «75a  1  *^^^^  ^  ^^^^  ^^^  ^^  ^®  record  and  postea  thereon,  for  the  judge,  (f) 
*-  -I  This,  however,  cannot  be  done  after  the  trial  of  an  issoe  or  n 

action,  until  after  the  first  four  days  of  the  term  next  after  the  trial  have  lapsed, 
in  order  that  the  party  against  whom  the  verdict  has  been  found,  may  have  aa 
opportunity  of  moving  for  a  new  trial  (u) 

The  cause  then  comes  on  in  the  regular  course,  when  such  final  or  other 
decree,  as  the  cause  calls  for,  will  be  pronounced. 

.The  decree  of  the  Court  is  usually  in  accordance  with  the  finding  of  the  jmj 
upon  the  issue,  or,  if  there  have  been  more  trials  than  one,  with  the  last  m- 
diet  The  Court,  however,  will,  even  then,  if  it  thinks  that  the  iasne  as  tried 
does  not  answer  the  purpose  for  which  it  was  intended,  direct  a  new  issae,  m 
new  issues,  in  such  form  as  may  suit  the  justice  of  the  case ;  '{x)  and,  in  Arwh 
strong  V.  Armstrongs  (y)  the  Master  of  the  Rolls,  (Sir  John  Leach,)  withost 
directing  a  new  issue,  decided  at  once  against  the  parties  in  whose  &voor  ifae 
verdict  was  found,  and  his  honour's  decision  was  supported,  upon  appesl,  bf 
Lord  Brougham ;  but  it  is  right  to  observe  that,  in  that  case,  the  issues  appev 
to  have  been  so  framed,  that  the  verdict  threw  very  little  light  upon  the  qoestioB 
which  it  was  important  to  decide,  and  the  whole  matter  was  before  the  Coait 
with  sufficient  precision  to  enable  it  to  come  to  a  decision  without  aaoliMr 
reference  to  a  jury. 

It  may  be  remarked,  in  this  place,  that  although,  as  we  have  seen,  (z)  the 
Court  will  not  make  a  decree  contrary  to  a  positive  denial,  on  oath,  V  tka 
defendant's  answer,  upon  the  evidence  of  one  witness  only,  but  will,  wheie  tka 
evidence  of  such  witness  is  supported  by  corroborating  cirenmstaiices,  send  tke 
matter  to  an  issue,  (a)  it  will  nevertheless  make  a  decree  upoD  the  vodifl, 
although  it  appears,  by  the  posted^  that  only  one  witness  was  examined,  {b) 
r  «7fifi  1  *^^  ^^^  ^^  isBVie  has  been  directed,  the  cause  is  brought  oa  kt 
>-  -I  further  directions,  and  it  appean  that  the  parties  have  notgrnielo 

trial  of  the  issue,  the  Court,  if  it  is  dissatisfied  with  the  grounds  npon  wbidb 
the  trial  of  the  issue  was  not  suffered  to  take  place,  will  still  direct  it  to  be  tried; 
thus  where  an  issue  was  directed  to  try  the  validity  of  a  debt  datOBed  agaimta 
testator's  estate,  and,  at  the  trial  of  the  issue,  thb  executor  entered  into  a  oosh 
promise  with  the  debtor,  subject  to  the  opinion  of  the  Court,  and  upon  die  can 
coming  on  again  for  hearing,  the  Master  of  the  Rolls  was  of  opinion,  that  dit 
compromise  was  improper,  he  directed  the  parties  to  proceed  to  try  the  iasae, 
the  executor  paying  all  the  costs  of  the  former  proceedings  at  law.  (e) 

So  if  it  appears  that  the  judge,  before  whom  the  issue  was  to  be  tr^d,  dediiei 
trying  it,  and  refers  it  to  arbitration,  the  Court  will  make  an  order  to  have  dit 
issue  tried,  if  the  party  dissatisfied  with  the  award  applies  for  a  new  trial  (^ 
The  case,  however,  will  be  otherwise  where  the  reference  is  adopted  by  oooieal 
of  both  parties,  (e) 


(0  Vide  pott,  Cbi^.  XXYII.  {t)  2  Harr.  edit  Newl.  509. 

(tt)  1  Newl.  367. 


(x)  Vide  Blackbume  v.  Gregson,  1  Bio.  C.  C.  423,  424. 
(y)  3  M.  &  K.  45.  {z)  Ante,  p.  404. 


(a)  Ante,  p.  606. 

(&)  InDeTastetr.  Bordenave,  Jae.  621;  Lord  Eldon  nid,  that  it  is  diflwolt  tokadv 
on  VFuat  piindpie  the  Court  proceeds  in  sudi  cases ;  bat  his  Lordship^  probably  did  not  »- 
of^Qect  the  rule,  above  stated,  that,  befiMre  an  issue  is  granted  in  such  cases,  the  endsaoe « 
the  one  witness  most  have  been  supported  by  corroborating  dicomstances. 

fc)  Leghv.  Holloway,  8  Ves.  213.  (d\  Woo^  v.  John«>n«  1  MoIL  394. 

[e)  Ibid. 


% 
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The  costs  of  a  feigned  iflsiie  do  not  foHow  the  veidict  as  a  matter^of  course, 
bat  the  finding  of  the  jury  is  returned  back  to  this  Coorty  and  the  costs  are  in 
the  discretion  of  the  Court  (/) 

These  costs  cannot  be  obtained  upon  motion,  but  the  cause  must  be  set  down 
npon  further  directions ;  (g)  and  where  a  person,  not  a  party  to  the  suit,  went 
before  the  Master  under,  uie  decree,  claiming  to  be  a  party  interested,  and,  upon 
an  issue  directed,  obtained  a  verdict,  it  was  said  that  if  the  Court  decided  against 
SI  new  trial,  he  must  be  made  a  party,  for  the  purpose  of  bringing  him  before 
the  Court  upon  further  directions,  (h) 

But  although  the  costs  of  a  feigned  issue,  directed  by  this  *Court,  p  ^^a  -i 
aie  said  to  be  discretionary,  the  general  rule  of  the  Court  in  award-  ^  -■ 

i^g  them  is,  that  they  follow  the  event,  and  are  given  to  the  party  who  prevails 
at  law.  (t)  This  rule,  however,  is  liable  to  exceptions  :  thus  in  the  case  of  a 
hill  to  establish  a  will  against  an  heir-at-law,  he  has  a  right  to  be  satisfied  how 
he  is  disinherited,  and  if  an  issue  is  directed  to  try  the  will,  he  will  have  his 
costs,  although  the  will  is  established,  unless  there  are  any  peculiar  circum- 
stances in  the  case  which  will  induce  the  Court  to  refuse  them,  (k)  The  most 
usual  case  for  refusing  an  heir-at-law  his  costs  of  an  issue,  is  wnere  he  sets  up 
insanity  and  fsdls  to  prove  it ;  in  such  cases,  the  heir  is  not  considered  entitled 
to  his  costs  of  the  issue.  (/)  In  some  cases,  the  Court  has  4|[one  the  length  of 
compiling  an  heir  to  pay  the  costs  of  an  issue,  but  it  must  be  a  very  strong 
case  to  induce  the  Court  to  do  so ;  such  as  the  spoliation  or  secreting  of  a 
will,  (m)  or  where  he  vezatiously  contests  the  will,  by  setting  up  a  case  of  in* 
eanity,  knowing  that  the  devisor  was  perfectly  sane,  (n)  The  Court  will, 
however,  on  the  ground  of  vexation,  decree  the  costs  of  an  issue  against  an 
heir  who  fails  where  he  himself  has  filed  the  bill  to  set  aside  the  will  for  insan- 
ity, instead  of  proceeding  by  ejectment,  (o)  and  it  seems  that,  even  where  the 
heir  could  not  have  proceeded  by  ejectment,  by  reason  of  outstanding  terms,  Ac, 
and  the  Court,  for  that  reason,  dismisses  the  biU  without  costs,  it  still  will  order 
him  to  pay  the  costs  of  the  issue,  {p) 

When  a  new  trial  of  an  issue  is  directed,  the  Court  usually  reserves  the  con- 
sideration of  the  costs  of  the  former  trial ;  (q)  but  in  Standen  v.  Edwarda^  (r) 
an  order  was  made  that  the  defendants,  who  were  infants,  on  whose  behalf  uie 
application  for  the  new  trial  was  made,  might  pay  the  costs  of  the  former  trial 
*bef(Nre  they  proceeded  to  a  new  trial ;  and  a  similar  order  was  ^  ^^,  ^ 
made  in  Edwin  v.  Tliomas.  («)  It  is  to  be  observed,  however,  I-  ^  J 
that  in  the  first  of  the  above  cases,  the  order  appears  to  have  been  made  as  a 
matter  of  indulgmiee,  (afler  the  refusal  of  the  application  in  the  first  instance,  (/) ) 
upon  the  defendant's  own  allegation,  that  they  had  mismanaged  their  case  upon 
the  first  triid,  and  that,  in  the  second  case,  the  new  trial  was  directed,  not  be- 
cause the  Court  was  dissatisfied  with  the  former  verdict,  but  upon  the  ground 
that  the  cause  was  alleged  to  be  of  value,  and  to  concern  all  the  copyholds  in 
the  manor  $  and  it  is  presumed,  that  a  similar  order  would  be  made  in  any  case 
in  which  the  Court  directs  a  second  trial  without  setting  aside  the  first  (u) 


» 


')  2  Hair,  ed  Newl.  570.  Cg)  Standen  ▼.  Edwards,  1  Ves.  Jan.  186. 

)  Ibid.  U)  Beames on  Cotta,  384;  Prac  Reg.  152. 

(k)  Bemej  ▼.  Eyre,  8  A&.  887 ;  Wright  ▼.Wright,  5  Sim.  449;  vide  eiiam  Webbv. 
Cbveiden,  2  Atk.  424;  Crew  ▼.  JoVdS,  Free,  in  Ch.  93. 

(/)  White ▼.  WilaoD,  18  Ym.  92;  Smith ▼.  Deaiman,  8  Y.  db  J.  278. 

Im)  Bemey  ▼.  Eyre,  8  Atk.  887.  (n)  White  ▼.  Wilaon,  tupta. 

(o)  Webb  ▼.  Claveiden,  2  Atk.  424;  Scaife  ▼.  Scaife,  4  Riua.  809. 

(p)  Tatfaam  ▼.  Wright,  2  R.  4&  M.  1»  82.     (g)  Beames  on  Goeta^  Appz.  XY.  809. 

(r)  1  Yes.  jun.  135.  («)  1  Yem.  489. 

(/)  Vide  1  Yes.  jun.  185,  &  C.  (u)  Stipra,  p.  755. 
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It  may  be  observed  ihat,  in  ¥nUe  ▼.  Z»9/e,(as)  where  an  inoe  wm  dtreeled 
to  try  a  modus  eat  up  by  the  defendants,  and  there  was  a  Tetdict  in  favoor  of 
the  modus,  Lord  Eldon  directed  two  new  trials,  on  the  ground  of  misdireetkNi, 
but  that  the  resolt  was  always  the  same,  and  that  his  Lordship,  upon  ibrther 
directions,  dismissed  the  plaintiff's  bill  giving  the  defendants,  who  were  pUi- 
tiffs  in  equity,  the  costs  of  the  last  trial  at  law  but  no  costs  of  the  two  femer 
trials.  In  &ifton  ▼.  Orehard^{y\  however,  where  a  bill  was  filed  to  <»iahiiA 
a  modus,  and  two  verdicts  were  round  for  the  plaintiffs,  the  ooets  of  both  traii 
at  law  were  given  to  the  plaintiffs. 

In  the  above  case  of  frfnte  v.  L%9Ui{z)  Lord  Eldon  also  gave  the  defendanli 
the  costs  of  all  the  motions  for  new  trials,  except  the  costs  of  one  which  ww 
made  before  the  Lord  Chancellor,  by  way  of  appeal  from  the  Yioe  Ghancelloiv 
who  had  refused  the  application. 

With  reference  to  the  costs  of  the  motion  for  a  new  trial,  it  may  be  men- 
tioned, that,  where  the  motion  is  dismissed,  the  costs  are  not  eosts  in  the 
r    *7A2    1  ^^^  cannot  be  recovered  by  *the  successful  party,  unless  the 
^  -^  is  expressed  to  be  dismissed  with  costs.(^^ 

Where  the  plaintiff  in  an  issue  gives  notice  of  trial,  but  does  not  prooeed,  the 
costs  for  not  going  to  trial  should  be  moved  for  in  this  Court,  and  not  In  te 
Court  of  Law.(c)  The  proper  course,  in  such  cases,  is  to  apply,  by  motion, 
that  the  plaintiff  may  proceed  to  trial  at  the  next  assizes,  or,  in  de&nlt,  that  the 
issue  may  be  taken /iro  confes8o,{d) 

Where,  upon  an  inquiry  as  to  the  next  of  kin  of  an  intestate,  the  Master 
reported  in  favour  of  the  claims  of  two  individuals,  and  disallowed  those  ef 
others ;  and  some  of  the  disallowed  claimants  took  exceptions  to  the  Mnstei^ 
report,  upon  the  hearing  of  which  an  issue  was  directed  for  the  trial  of  them 
daims,  in  which  the  disallowed  claimants  were  to  be  plaintiffs,  and  the  allowed 
daimants  were  to  be  defendants  ;^»upon  both  parties  presenting  a  petition  prey- 
ing each  to  have  a  sum  of  dS500  advanced,  out  of  the  estate  of  the  teslaior,  la 
defray  the  expenses  of  the  trial,  the  Court  refused  to  make  the  advance  to  the 
disallowed  claimants,  but  directed  the  dS(M)0  to  be  paid  to  the  allowed  daimantai 
npon  their  giviiur  security,  to  be  approved  by  the  Master,  to  accoant  for  it  as 
the  Court  should  direct  («) 


SECnON  tL 
JteiioM  ai  Lam^ 


It  has  been  before  stated,  that  the  Court,  in  making  a  deeree  for  dw  dis- 
missal of  the  plaintiff's  bill,  will  sometimes  do  so  without  prgodiee  to  dM 
plaintiff's  right  to  proceed  at  Law,  (a)  and  that  it  will  also,  where  the  plainiiff^s 
right  to  equitable  relief,  depends  upon  a  legal  title,  retain  the  bill  for  a  certain 


(«)  S  Swanst  S4S;  BeaoMs  on  Cofti,  934,  n. 

iff)  Atk.  1609. 

(e)  Beames  on  Coiti,  894  n. ;  ecdSe  t^am  3  Swanst  366 ;  when  It  will  ippear,  dnit  iht 
erder  was  ■omewhat  dt&reat  firooi  the  atatameot  of  it  ly  Mr.  Bmoim^  on  die  auiharttf  ef 
Mr.  Tinney. 

(6)  White  V.  Lisle,  4  Mtd.  SI4»  8.  C.  $  «<<&  elidm  Derio  v.  Leid  Brownlow,  %  Di^ 

(e)  Anon,  a  P.  Wins.  68.  (if)  Anit^  p.  740. 

'     aregg  T.  T^rlor,  4  Rum.  S70.  (a)  AnU^  p.  689. 
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period,  ffiriof  the  pbinftiff  liberty,  in  tbe  mean  dmev  *!•  bring  an  p   ^hvao    -i 
action  lor  the  purpose  of  establishing  his  right  at  law,  in  order  to  ^  J 

fi>ttnd  the  eqnitaUe  relief  $(6)  in  which  cases  the  bill  will  stand  dismissed, 
unless  tbe  action  is  brought  within  the  time  limited,  further  directions  being 
reserved  only  in  the  event  of  a  trial  taking  place,  (c)    There  are  many  other 
eases,  however,  in  which  the  Court  will  onier  an  action  to  be  brought  at  law, 
instead  of  directing  an  issue,  and  this  it  does  whenever  it  thinks  proper  to  con- 
sider the  case  upon  the  record  as  fit  to  be  governed  by  the  result  of  a  trial,  tbe 
seview  or  propriety  of  which  belongs  to  a  Court  of  Law.(<Q    Thus,  *^Heiss 
at  law  entitled  to  estates  of  which  their  ancestors  were  seized,  though  only  in 
equity^  and  therefore  not  having  the  means  of  proceeding  at  law,  may  come 
into  equity  merely  to  recover  the  possession  of  those  estates,  and  have  the 
deeds  delivered  up,  the  course  has  been  to  file  a  bill  stating  the  reasons  they 
eannot  brioff  an  ejectment,  mortgages,  ootstanding  terms,  4^,  and  in  general 
cases,  this  Court,  as  it  cannot  try  the  validity  of  a  will,  sends  that  to  be  deter- 
mined by  the  proper  tribunal,  and  aAerwards  does  what  is  right     The  habit  in 
doing  this  has  been  merely  to  direct  the  heir  to  bring  his  ejectment,  providing 
that  the  defendants  at  law  shall  not  set  up  a  term,  satisfied  or  unsatisfied,  and  a 
trial  had  in  that  way,  under  the  control  of  a  Court  of  Law,  they  come  back  for 
the  accounts  and  deeds,  dec.,  which  course  leaves  all  the  incumbrances  just  as 
mnch  incumbrances  as  if  the  possession  had  not  been  changed,  "(e) 

The  above  is  cited  as  one  out  of  many  instances  in  which  the  Court  wfU 
direct  an  action  at  law,  instead  of  an  issue ;  and  it  may  be  laid  down  as  a  ffene- 
lal  rule,  that  wherever  the  foundation  of  a  claim  is  a  legal  demand,  and  the 
question  whether  a  new  trial  should  or  should  not  be  had,  can  be  discussed 
with  more  satisfaction  in  a  Court  of  Law  than  in  a  Court  of  Equity,  the  Court 
of  £quity  will  adopt  the  course  of  directing  an  action ;  for,  as  we  have  before 
seen,  an  action  at  law  differs  from  an  issue  in  this  point,  viz ;  that,  in  tbe 
fonner,  the  motion  *for  a  new  trial  must  be  made  before  the  Court  r-  ^^  -^ 
in  which  the  action  is  brought,  whilst  in  this  Court  the  motion  must  L  ^  J 
be  made  before  the  judge  who  directed  the  issue.  ^/) 

It  is  to  be  remarked,  that  the  rule  that  new  tnals  of  actions  brought  under 
die  direction  of  the  Court  most  be  moved  for  in  the  Court  wherein  the  action  is 
brought,  applies  even  to  cases  hi  which  the  Court  has  ffiven  special  dtroetioas 
with  resard  to  the  triid,  such  as  for  the  examination  of  the  parties,  Ac  (g) 

In  directing  an  action  at  law,  the  Court  always  directs  it  to  be  brought  in 
wmk  a  form  mat  the  result  shall  be  r^arded  as  condnsive.  (A)  It  also  provides 
for  a  satisfactory  trial,  by  restraining  the  parties  from  settmg  up  any  leal 
obstacles  to  the  fair  trial  of  the  case,  such  as  outstanding  terms,  (t)  or  me 
Statute  of  Limitations,  (A;)  or  a  bankruptcy.  (/) 

It  will  also  order  the  parties  to  make  such  admissions  at  the  trial,  as  may  be 
necessary  lo  bring  the  matter  in  dispute  properiy  before  the  Court,  (m)  and  give 
the  same  directions  with  respect  to  the  ezaminatioo  of  the  parlies,  andf  the  rni- 
ing  of  depositions,  and  the  production  of  documents,  as  are  given  upon  direol- 
ing  issues,  (n)    The  reader  s  attention  is  here  recalled  to  the  distinction,  in  this 


(b)  Antes  p.  689.  (e)  Ante,  p.  S40. 

hf)  nde  Bootle  ▼.  Blondell,  19  Yes.  500. 

(e)  Per  Lord  Eldoo,  Pembertoo  ▼.  PembertOD,  18  Yes.  898. 
(/)  Ante,  p.  747. 

(f )  Ex  parte  Kenaington,  Coop.  Ch.  Rep.  96. 
(A)  Bootle  ▼.  BlundeiU  uM  mtprti. 

(i)  Pembertoa  v.  Pemberton,  ubi  wprui  Stevens  v.  Piaed,  8  Yai.  jon.  610;  Buston 
T.  Mebodianiy  died  ib.  n. 

(k)  Ibid.  (0  Ibid. 

(»)  Ibid.  (n)  Ante,  p.  788. 
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respect,  which  has  biCD  before  pointed  out,  between  the  cases  where  Ae  ]■»• 
duction  18  required  upon  trials  directed  by  this  Court,  and  those  in  whidi  tk 
assistance  of  this  Court  is  merely  sought  in  the  shape  of  discovery,  to  aaiit  ii 
a  trial  at  law  of  an  action  commenced  without  the  sanction  of  the  Court  fo)  It 
is  to  be  observed,  in  addition,  that  the  Court  will  not,  in  a  case  where  m  Ul 
prays  equitable  relief,  such  as  restraining  the  setting  up  of  outstanding  teas, 
or  tlie  Statute  of  Limitations,  make  such  an  order,  upon  motion,  befcwe  deesee, 
the  rule  of  the  Court  being,  that  where  a  bill  seeks  relief  as  well  as  dii 


r  *765  1  ^^  ^ouf^  ^il^  °o^  ^POQ  motion,  aid  the  plaintiff  in  prooeedioi  it 
L  ^  J  law,  ^without  the  authority  of  the  Court  under  whose  authority  and 
control  such  a  proceeding  must  be  instituted,  (0) 

Where  a  case  was  referred  to  an  action  at  law,  and  it  was  ordered  that  tbe 
defendant  should  not  insist  upon  a  title  set  aside  by  the  decree,  ami  the  defend- 
ant nevertheless  did  insist  upon  it,  whereupon  the  plaintiff  read  the  decree,  bot 
was  nevertheless  nonsuited,— -he  afterwards  applied  to  the  Conrt  for  a  comnil- 
ment  of  the  defendant,  and  to  be  established  in  the  possession,  which  m 
ordered,  (a)  And  even  where  no  special  direction  was  given  as  to  not  settbf 
up  a  legal  title,  and  the  defendant  m  the  action  set  up  a  1ml  title  in  trasM^ 
whereupon  the  plaintiff  was  nonsuited,  the  Master  of  the  Rolls  upon  peiitMa 
ordered  the  defendant  to  pay  the  costs  of  the  nonsuit  (^qq) 

Where  directions  are  given  to  bring  an  action,  as  the  action  can  odf  be 
between  the  parties  who  are  interested  in  the  leg^  estate,  the  Court,  for  ^ 
protection  of  those  who  are  equitably  interested,  will  make  it  part  of  the  oid« 
that  they  shall  be  at  liberty  to  attend  the  trial  by  counsel,  &c»j  to  make  aaek 
defence  as  they  may  be  advised,  (r) 

It  is  to  be  remarked,  that,  in  such  cases,  if  an  abatement  in  the  sait  oeeoi 
before  the  trial  of  the  action,  by  the  death  of  any  of  the  defendants  who  aie  at 
liberty  to  attend  the  trial,  the  suit  should  be  revived  before  the  trial  takes  pbee, 
but  it  is  otherwise  where  the  abatement  occurs  by  the  death  of  a  defendant  «k 
has  no  such  liberty,  {a) 

The  action  is  tried  in  the  usual  manner,  and,  after  verdict,  the  cause  shoiU 
be  set  down  for  further  directions,  in  the  same  manner  as  aher  the  trial  of  at 
issue,  (t)  and,  in  the  meantime,  no  proceedings  should  be  taken  at  law  in 
sequence  of  the  verdict,  except  moving  for  a  new  trial,  without  the  sao 
of  the  Court  It  is  to  be  observed,  however,  that  the  hearing  upon  foitiiBr 
directions  is  not  the  time  when  any  mistake  committed  at  the  trial  bdow  can  be 
r  *766  1  ^^^^^^  ^'^  ^^  *  where,  upon  further  directions,  the  plaintiff  ap- 
*-  -^  plied  to  have  the  dama^  given  by  the  verdict  at  law  ioeieased,  oi 

the  suggestion  that  interest  was  omitted  to  be  given,  through  a  mistaken  suppo- 
sition that  it  would  be  given  in  equity,  the  Court  refused  to  inflerfere  withlte 
verdict  {u) 

If^  in  the  course  of  an  action  directed  by  the  Court,  the  mode  is  miseooeeifsdi 
the  party  should  apply  by  petition,  to  enable  the  Court  to  do  justice,  {x) 


The  consideration  of  the  costs  of  an  action  at  law,  is  generally  reversed  bf 
the  order  directing  or  permitting  the  action,  together  witii  the  other  costs  of  tbe 

(o)  Anie^  vide  eHam  Brown  y.  ThomtoD*  1  M.  &  C.  S43;  vMb/MaT  hiterioeiitoiy  aifft- 
calwns  lor  prodactioiit  ^< 


(p)  Vide  Hylton  ▼.  Morgan,  6  Vas.  893 ;  Aston  t.  Lord  Exeter,  ib.  8S9. 

(q)  Anon.  1  Ch.  Ca.  867.  (qq)  Baylej  ▼.  Morrii,  4  Yea.  788. 

(ri  Vide  the  decree  in  Buxton  y.  Sidebotham,  8  Vei.  jun.  681,  n. 

(t)  Homi^irays  ▼.  HoUii,  Jac  73.  (t)  8  dmtth.  Ch.  Pr.  08. 

(«)  Stephens  y.  Pned,  8  Yea.  jun.  519.      (s)  Holworthy  y.  Mottlook,  1  Cox.  141. 
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suit,  tin  the  caiifle  comes  on  upon  farther  directions,  when  the  Court  wiQ  make 
Mich  order  respecting  them  as  the  justice  of  the  case  requires.  In  general,  how-* 
ever,  the  costs  of  the  action  follow  the  rerdict,  as  in  the  case  of  issues,  (y) 

Where  an  action  is  directed  to  be  brought  in  a  Court  of  Law,  and  the  plain- 
tiff in  the  action  resides  abroad,  th^  motion  that  he  may  give  security  for  costs 
should  be  made  in  equity,  (z) 


SECTION  HI. 
Ceuea  forihe  Opinion  of  a  Court  of  Law. 

Kb  this  Court,  for  the  purpose  of  enabling  it  to  come  to  a  decision  upon  the 
matter  before  it,  frequently  requires  the  assistance  of  a  jury  upon  matters  of  fact^ 
for  the  same  purpose,  if  a  question  of  law  arises,  it  will  direct  a  case  to  be  stated 
and  sent  to  a  Court  of  Common  Law  for  its  opinion.(a) 

It  may  be  observed  here,  that  the  sending  a  case  to  law  is  always  discre- 
tionary in  the  Court,  and  that  an  heir-at-law  enjoys  no  peculiar  privilege  in  that 
ieiipeet.(6) 

In  Uorton  ▼.  Whitaker^  (c)  the  Master  of  the  Rolls  (Sir  *Lloyd  ^  ^^  -i 
Kenyoo,)  said  it  was  not  competent  for  him,  while  sitting  at  the  ^  ^ 

Rolls,  to  direct  a  case  to  be  sent  to  the  Court  of  King^s  Bench,  though  he  had 
authority  to  do  so  in  the  case  before  him,  as  he  was  sitting  for  the  Lord  Chan- 
oellor.  In  this  view  of  the  case,  the  Vice  Chancellor  would  have  the  power  of 
sending  a  ease  to  a  Court  of  Law,  though  the  Master  of  the  Rolls  would  not ; 
this  distinetion,  however,  does  not  appear  to  exist  at  present ;  and,  in  Lord 
Cholmondeley  v.  Lord  Clinton  {d)  a  case  was  sent,  by  Sir  William  Grant,  (M. 
R.  "^  for  the  opinion  of  the  Court  of  King's  Bench,  which  was  there  twice  argued 
bewre  the  whole  Court,  (e) 

When  a  case  is  directed  to  be  sent  for  the  opinion  of  the  judges,  the  practice 
18,  for  the  plaintiff  or  the  party  on  whose  behalf  the  case  is  asked,  to  draw  up 
Ifaie  ease ;  though  it  appears  that,  sometimes,  the  facts  to  be  stated  are  set  out 
in  the  order  of  the  Court,  (/)  and  sometimes  it  has  been  referred  to  a  Master  to 
settle  the  ease  in  the  first  instance  :  {g)  in  general,  however,  by  the  decree  direct- 
ili  it  is  referred  to  the  Master  to  settle,  in  the  event  only  of  the  parties  differ- 

•(A) 

t  is  to  be  obserred,  that,  in  preparing  a  case,  all  the  focts  necessary  to  bring 

the  matter  into  question  should  be  stated,  and  that  the  questions  must  not  be  put 
in  a  speculative  form,  as  the  Courts  of  Law  will  not  answer  speculative  ques- 
tions, (t)  Upon  this  ground,  where  a  case  was  sent  for  the  opinion  of  a  Court 
af  Law,  as  to  ^  whether,  upon  a  conveyance  to  a  purchaser  being  executed  by  a 
particular  person,  without  the  concurrence  of  another,  the  purchaser  acquires 


^. 


(y)   Vide  Sleveiii  v.  Prasd,  rapro.  (z)  Detpm  ▼.  Mitchell,  5  Mad.  87. 

(a)   1  Newl.  664.  (b)  Muddle  ▼.  Fry,  Mad.  dc  Geld.  370. 

(e)  2  Bro.  C.  C.  88.  (d)  2  Men  171. 

(e)  2  J.  &  W.  1. 

If)  Aslmn^am  ▼.  Kirkball,  1  Dick,  73;  Harman  ▼.  Spottefwood,  cited  ibid. 
(^)  Ceal  V.  Aebofst,  S  Diek.  474. 

(A)  Prebble  ▼.  Bogharit,  1  Swanst.  818,  n. ;  Yawser  v.  Jeflerf,  ft  Swanat.  875;  Attor- 
ntfw  General  v.  Lloyd ;  Seton  on  Decreea,  854. 
O)  Bliaa  v.  CoUina.  1  J.  A;  W.  4M. 

Vol.  v.— D 


1 


448  PBOCBEDDfOS  UNDBB  PSCRSBS  AlID 

certain  rights  and  remedies,'  the  Coart  of  Law  refosed  to  answer  llie  q) 
and  Lord  Eldon  directed  the  case  to  be  altered  to  the  proper  fona, 
done  by  stating  an  actual  conveyance  to  the  purchaser,  (i^ 

The  judges  will  also  decline  to  answer  questions  as  to  ri^ls  wliieh  da 
strictly  come  within  the  province  of  a  Court  of  Law  ;  thos^  they  will  aol  inwtur 
r    *7ltR    1  ^^^  ^  ^^  trusts,  (/)  therefore,  *a  case  upon  the  coDstiiKtioii  sf  a 
L  J  will  as  to  equitable  estates,  should  state  the  devil 


equitable  estates,  should  state  the  devises  as  legal  <HMa»(m) 

When  the  case  has  been  drawn  and  settled,  the  plaintifTs  solicitor  sodi 
copies  of  it  to  the  other  solicitors  interested,  for  their  approbation  $  if  thej  cas- 
not  agree  upon  it,  and  it  becomes  necessary  to  refer  it  to  the  Master,  a  eopy  rf 
the  title  and  ordering  part  of  the  decree,  or  order,  must  be  left  with  the 
together  with  a  &ir  copy  of  the  case ;  and  a  warrant  to  proceed  on  tlie  c 
then  be  taken  out  and  served,  and  on  the  attendance  upon  this  wnrrant  the 
is  settled.  When  completed,  the  Master  issues  his  certificale  of  haTing  setded 
the  case,  which  is  filed  at  the  Report  Office,  (n) 

It  is  to  be  noticed,  that,  by  the  rules  of  the  Courts  of  Law,  the  sigBalmsf 
counsel  on  both  sides  is  required  to  a  case,  even  where  it  has  been  setded  by  a 
Master,  (o)  If  the  counsel,  on  either  side,  refuse  to  sign  it,  an  apptieslaoa 
be  made  to  the  Court,  that  the  party  whose  counsel  has  refused  to  sm  ii^ 
procure  his  signature  to  it,  upon  which  an  order  will  be  made  that  he  do 
the  signature  of  his  counsel,  or  shew  good  cause  to  the  contrary,  fp)  ~  U 
case  is  not  then  signed,  or  cause  shewn  why  it  should  not  be  signeo,  the  fmlf 
will  be  understood  to  have  waived  the  benefit  of\L{q) 

After  this  a  conciHtim  is  moved  for  in  the  Court  ot  Law,  and  e  rule  ntrtajnnj 
firom  the  proper  officer,  the  case  is  then  set  down  by  the  clerk  of  tbe  papen, 
and  copies  made  for  the  judges  and  left  with  their  deiks.  The  jad^ges  «  ika 
Court  to  which  the  case  is  sent,  after  it  has  been  argued  by  oonnel  bdoM 
them,  (r)  return  their  opinion  to  the  judge  who  directed  Sie  case,  (t)  wlueii  Aer 
usually  do  in  the  form  of  a  certificate,  but  without  stating  any  reasons  far  ikm 
opinion*  (/) 

The  case  and  certificate  of  the  judges  having  been  procured  firom  the  jodgfft 
r    *7Ad    1  clerk)  >iiust  be  filed  in  the  Report  Office,  *after  wladi  the 


set  down  for  hearing  upon  further  directions  in  the  usual 
The  Court  of  Chancery  is  not  bound  by  the  certificate  of  the  judges  npoee 
case  directed  for  the  opinion  of  a  Court  of  Law,  and  may,  if  it  has  any  oosli 
upon  the  matter,  either  send  it  back  for  the  consideration  of  the  same  Covit,  (■) 
or«  which  is  more  usual,  send  it  to  another  Court  of  Law.  This  was  dons  ii 
Dreni  v.  Hanning^  {x)  in  which  it  was  stated,  by  Lord  Eldon,  that  he  rensei^ 
bered  but  one  instance  in  which  a  case  was  sent  back  to  the  same  C^oovt  lo  is 
reviewed,  and  that  was  Utterson  v.  Vemon.{y) 

It  should  he  mentioned,  that  where,  after  the  judges  had  certified  ^leir 
ion  upon  the  case,  the  Court  thought  proper  to  amend  the  case,  by  the 


(k)  Iby. 

(/)  Ptnom  ▼.  ParaoiM»  6  Ves.  678 ;  and  vide  Bayley  ▼.  Monti,  4  Yes.  788*  TMw 

(m)  Houflton  ▼.  Hagties,  S  Barn.  &  C.  413,  431. 

(ft)  %  Smith's  Ch.  Pr.  94.  (o)  BUm  v.  Golias,  1  J«e.  W.  4a«. 

(p)  Ibkl.  (9)  Ibid. 

(r)  If  the  Court  of  Law  thinki  H  neoMMUty,  mey  will  divect  die  ease  to  be  megmt^  mhs 
than  onoe;  vide  Marqaia  of  Cholmondeley  ▼.  Lord  Clinton,  1  J.  dc  W.  t;  9  Ban^  4t  AHL 
635,  8.  C. 

(«)  1  Newl.  365. 

[0  Sei  vide  Cholmondeley  ▼.  Clinton,  ubi  wwn. 

[u)  UtteriOD  ▼.  Vernon,  3  T.  R.  589 ;  4  T.  R.  570. 
10  Yes.  495.  (y) 
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dneti<m  of  new  fiieta,  it  appears  to  have  been  sent  back  to  the  same  Court  for 
fhmr  opinion,  whether  ^  facts,  so  introdaced,  were  admissible  as  evidence  in 
the  case,  and,  if  so,  whether,  on  the  case  so  amended,  they  were  of  the  same 
opiiuon  as  beifofe  eertified  by  them.(2:) 

The  costs  of  a  ease  directed  for  the  opinion  of  a  Court  of  Law,  generally 
follow  ihe  result 


SECTION  IV. 
Proceedinga  under  Decreet  for  a  PartUunu 

In  the  case  of  partition  of  an  estate,  if  the  titles  of  the  parties  are  in  any 
degree  complicated,  the  difficulties  which  have  occurred  in  proceeding  at  Com- 
mon Law,  have  led  to  applications  to  Courts  of  Equity  for  partitions,  which  are 
effected  by  first  ascertaining  the  rights  of  the  several  persons  interested,  and  then 
issiiin^  a  commission  to  make  the  partition  required :  and  upon  the  return  of  the 
commission,  and  confirmation  of  *that  return  by  the  Court,  the  par-  p  ^^^^  -. 
tition  is  finally  completed  by  mutual  conveyances  of  the  allotments  L  '  J 
made,  to  the  several  parties,  ^a) 

Where  the  title  of  the  plamtifi*  and  of  all  the  other  parties  is  dear  upon  the 
reeordy  the  Court  will,  at  the  original  hearing,  order  a  commission  of  partition 
to  issue,  in  the  first  instance,  without  any  previous  reference  to  the  Master.  If 
the  titles  are  not  clear,  the  Court  will  direct  an  inquiry  for  this  purpose;  how- 
ever, the  plaintiff  must  state  upon  the  record,  his  own  title  and  the  titles  of  the 
defendants  i  and,  with  the  view  of  enabling  the  plaintiff  to  obtain  a  partition^ 
Ibe  Court  will  direct  inquiries  to  ascertain  who  are,  together  with  him,  entitled 
to  the  whole  subject  If,  therefore,  the  state  of  the  record,  as  originally  framed 
Is  not  such  as  to  authorize  the  Court  to  say  that  the  plaintiff  and  the  defendants 
are  respectively  entitled  in  distinct  shares,  the  proper  course  is  to  direct  a  refer- 
ence to  the  Master,  to  ascertain  what  are  the  estates  and  interests  of  the  plain- 
tiOr  and  the  defendants  respectively  $  and  if  it  appears  that  they  or  some  of  them 
■fO  entitled  to  the  whole,  then  to  order  a  partition  according  to  the  rights  of  all 
nr  such  of  them  as  appear  entitled,  dismissing  the  bill  as  against  those  who  do 
lipt  appear  to  have  any  right  (6) 

But  although  the  Court  directs  such  inquiries  by  the  decree«  it  generally  ffoes 
by  the  same  decree^  to  order  a  partition  to  take  place,  accordiqg  to  the  nnd- 
of  the  Master,  and  the  commission  to  issue,  without  requiring  the  cause 

viously  to  come  on  again  for  further  directions  upon  the  Master's  report, 

is  appears  to  have  been  done  in  7)reherne  v.  iVasA,  Barker  v.  Weeimore" 
;{e)  and  in  A^ar  v.  Fairfax  ;{d)  where  a  reference  was  directed  to  inquire 

.ether  the  plaintiff  and  the  aefendants  respectively,  or  any  and  which  of  them 

re  entitled,  &c.,  it  was,  by  the  same  decree,  directe<(  that  if  the  Master 
find  tlutt  aU  or  any  of  them  were  so  entitled,  then  he  should  mquire  imo 


^x)  Lows  ▼.  Mannei%  SeUm  on  Decreei,  866. 

^a)  Lofd  Rsd.  97.     Wbero  tht  object  ii  the  ptrlitioa  of  an  advovrton,  it  is  done  hj  the 
kene  (withoot  a  conuninion^  directing  aJternate  preaentations;  Bodicoate  v.  8teer%  1 
b.  60;  Selon  on  Decraea,  109»  8.  C. 
|76)  Per  Lofd  Eldon,  in  Agar  v.  Fairftx,  17  Ves.  66S. 
;  (e)  Seleii  m  Decnea,  188,  180.  (d)  17  Vea.  638. 
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r  *7711  ^^^  sh&r^  an<i  proportions  in  which  they  *weie  so  entitled;  ni, 
I-  J      in  that  case,  a  commission  was  to  issue,  &c,  with  the  nsiul  dine- 

tions,  but  that,  if  the  Master  should  not  find  the  pl^ntiff  or  defendants,  mwf 
of  them,  entitled,  d^c,  he  was  to  state  that  to  the  Court  before  any  further  |Rf* 
ceedings,  and  the  consideration  of  costs  and  further  directions  was  reserved,  (e) 

The  Court,  however,  sometimes  abstains  from  ordering  the  oommiBsifliE 
issue  until  the  cause  comes  on  for  further  directions  upon  the  report,  {f)  bE 
this  should  not  be  done  except  in  special  cases,  in  consequence  of  the  iaj'i 
may  occasion. 

It  is  observed,  that,  although  the  Court  directs  a  commission  to  issue,  bj  the 
same  decree  that  it  directs  inquiries  as  to  the  rights  and  interests  of  the  piitiei» 
such  commission  must  not  issue  until  the  report  of  the  Master  upon  the  ioqnij 
has  been  absolutely  confirmed,  in  order  that  any  of  the  partiefl  who  mijrk 
dissatisfied  with  the  report,  may  have  an  opportunity  of  taking  the  opioioBif 
the  Court  as  to  its  correctness  upon  exceptions. 

The  decree  sometimes  directs  one  or  more  commissions  of  partition  to  it- 
sue,  (s)  and  sometimes  it  refers  it  to  the  Master  to  settle  how  many  commimEi 
shoula  issue  in  case  the  parties  differ  $  {h)  but  if  the  decree  only  directs  m 
commission,  and  it  afterwards  appears  to  be  necessary  that  there  should  be  me 
than  one,  an  order  for  that  purpose  may  be  obtained  upon  motion ;  (t)  tw)  lUi 
may  be  had  at  the  instance  of  the  defendant,  as  well  as  of  the  plaintiff  is  tlie 
cause,  in  which  case  a  direction  will  be  given  that,  in  case  the  plaintiff  M 
refuse  to  sue  out  such  commissions,  the  defendant  may  be  at  liberty  to  doeoi  (i; 

As  the  decree  directing  the  commission  does  not  name  the  conmusnoMB* 
the  first  step,  in  proceeding  under  such  a  decree,  is  to  name  them. 

Each  party  appearing  by  a  separate  solicitor,  is  entitled  to  name  fear  cflE- 
missioners,  and  the  parties  must  join  and  strike  their  names  in  the  same  dees 
r  *T72  1  ^^  ^P^^  commissions  to  *examine  witnesses,  (/)  except  that  wIkr 
t-  -i  there  are  more  defendants  or  sets  of  defendants  than  one,  esch^ 

fendant  or  set  of  defendants  joins  and  strikes  names  with  every  other  diieJ* 
or  set  of  defendants,  (m) 

To  save  expensCi  however,  it  is  veiy  common  for  the  parties  to  ip4 
amongst  themselves,  upon  two  persons  to  act  as  commissioners,  (n) 

The  commissioners  names  having  been  strucki  or  agreed  upon,  tie  te 
inserted  in  the  commission,  which  is  usually  made  out  by  the  deik  in  CeEt 
for  the  plaintiff;  but  it  seems  that,  if  the  plaintifiT  refuses  to  sue  it  out,  as  ads 
may  be  obtained  that  the  defendant  or  defendants  may  be  at  liberty  to  do  Ek('/ 

The  form  of  a  commission  of  partition  is  as  follows,^- 

VicTORiA,  by  the  grace  of  God,  dec  To  A.  B.,  &c,  Greeting :  *^  ^^^ 
by  a  decree  pronounced  in  our  high  Court  of  Chancery,  hearing  date,  lK^*f 
made  upon  the  hearing  of  a  certain  cause,  depending  in  our  said  Court,  wb^ 
John  Doe,  d&c«  are  complainants,  and  Richard  Styles  is  Defendant,  it  *t^ 
ordered  and  decreed  that  a  commission  should  issue,  dec  Now  know  j«»<'" 
we,  in  confidence  of  your  prudence  and  fidelity,  have  appointed  yon,  and 
by  these  presents  give  full  power  and  authority  unto  you,  any  three  or  t«v 
you,  and  hereby  command  you  that  you,  any  three  or  two  of  yoo,  do 

(e)  Mamj  v.  SbadweU*  17  Yet.  863. 

(/)  VitU  Calmady  ▼.  Calmady ;  t  Yes.  jon.  668,  and  AttonMj  GeoanI  v.  Hi 
Mid.  814. 

r)  Vide  Bail  of  Caidigaa  v.  8ir  Edwtrd  Monttgoe,  Seton  oa  Dacwi,  165. 
0)  Ibid.  (t)  ruk  Hand.  1E8. 


(k)  Ilnd.  (!)  Ante,  pp.  494,  6. 

(m)  1  Snith'f  Ch.  Pr.  478.  (i     ^  ' 

(o)  Hand.  pp.  123,  4. 
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together,  at  eertain  proper  and  convenient  times  and  placet,  by  you,  any  three 
or  two  of  you,  to  be  for  that  purpose  appointed,  and  mat  you,  any  three  or'two 
of  you,  do  from  thence  go  to,  enter  upon,  and  walk  over  and  survey  the  estate 
in  question,  in  the  sakl  decree  and  pleadings  of  this  cause  mentioned,  and  ac- 
cording to  the  best  of  your  skill,  knowledge,  and  judgment,  make  a  fair  parti- 
tioD,  division,  and  allotment  thereof,  and  the  same  separate,  divide,  and  allot, 
and  appoint  one  m(»ety  Uiereof  as  and  for  the  share  of  the  said  complainants, 
und  the  other  moiety  thereof  as  and  for  the  share  of  the  said  defendants,  to  be 
held  and  enjoyed  by  the  said  complainants  and  defendants  in  severalty,  and  the 
parts  so  divided,  to  distinguish  and  separate,  by  metes  and  bonds ;  and  for  the 
better  making  such  division,  we  do  hereby  authorize  and  empower  you,  any 
three  or  two  of  you,  to  cause  all  such  witnesses  as  you  ^shall  see  ^  «,^o  -i 
oeeasion  for,  to  come  before  you,  and  then  and  there  examine  each  ^  -' 

and  every  of  them  apart,  upon  their  respective  corporal  oaths  first  taken  before 
you,  any  three  or  two  of  you.  upon  such  interrogatories,  in  writing,  as  you  shall 
flee  occasion  for,  to  discover  and  make  out  the  truth  of  the  premises,  and  to  take 
the  depositions  of  such  witnesses  in  writing,  and  cause  the  same  to  be  plainly 
and  fairly  engrossed  or  written  on  parchment.  And  when  ye  have  done  and 
performed  all  these  things,  ye  shall  certify  and  return,  into  our  Court  of  Chan- 
cery, without  delay,  wheresover  our  said  Court  shall  then  be,  the  facts  and 
proKseedings  in  the  premises,  by  your  certificate,  fairly  written  on  parchment, 
together  witli  the  said  examinations  and  interroffatories,  and  also  this  writ  closed 
op  under  the  seals  of  you,  any  three  or  two  of  you. 

Witness  oursdf,  &c.(p) 

It  is  to  be  obeerved,  that  although  the  return  to  the  commission  is  directed  to 
be  ^^unihaut  delay,^^  the  commissioners  are  not  limited,  as  in  a  commission 
to  examine  witnesses,  to  execute  it  before  the  end  of  the  term  following  that  in 
which  it  is  sealed.  (9) 

It  likewise  differs  Irom  a  commission  to  examine  witnesses  in  another  re- 
spect, that  -it  may  be  executed  in  or  within  twenty  miles  of  London,  (r)  It  is 
also  an  open  and  not  a  closed  commission,  and  the  proceedings  under  it  are  open 
and  not  secret,  nor  is  any  oath  of  secrecy  required  to  be  taken  by  the  commis- 
aioners  or  those  employed  under  them.(«) 

•  In  order  to  enable  the  commissioners  to  perform  their  duty,  they  are,  as  we 
bave  seen,  armed  with  a  power  to  cause  all  such  witnesses  as  they  may  see 
occasion  for,  to  come  before  them  to  be  examined.  This  may  be  done  by  sum- 
mons from  the  commissioners,  of  the  same  nature  as  the  summons  before 
pointed  out,  as  issued  by  commissioners  for  the  ^examination  of  p  ^^^  -, 
witnesses,  (t)  and,  upon  the  witness  attending,  the  oath  may  he^  -) 

administered  to  him  by  two  or  more  of  the  acting  commissioners  $  the  oath  be- 
ing the  same  in  form  as  that  administered  by  the  Examiner  muiaiis  mutandis,  (ti) 

The  witnesses  must  be  examined  upon  interrogatories,  but  it  does  not  appear 
that  this  case  is  within  the  role  laid  down  by  the  orders  of  the  Court,  which 
requires  all  interrogatories  for  the  examination  of  witnesses  to  be  signed  by 
counsel ;  {x)  fot  rhe  reason  of  those  orders,  expressed  in  the  orders  themselves. 


(p)  Vide  Canon  V.  Lyster,  Seton  on  Decrees,  188;  wbsre  it  is  stated,  (p.  191,)  that 
die  dimii  of  this  oommiMon  was  settled  by  Lord  Redesdale ;  vide  etiam  the  oommissioD  of 
Mitition  in  Uie  Earl  of  Caidigan  ▼.  Sir  Edwaid  Montague,  8  Newl.  Pr.  888. 

(9)  1  Smith,  478.  (r)  Ibid. 

(•}  Vide  Lord  Redesdale's  opinion  upon  the  commission  in  Cnnon  ▼.  Lyster,  Seton  on 
Dee.  191. 

(/)  Ante^  p.  603.     Query  whether  a  sabpoena  will  lie  to  compel  the  attendance  of  wit- 

Mses  before  commission  of  partition  1 

(u)  AnUt  p.  481.  (x)  Ante^  p.  468;  Beames's  Ord.  878,  811. 


seems  to  extend  oidy  to  the  common  caee  of  eioimininy  witnmes  beimpK> 
eons  who  have  no  discretion  in  the  acceptance  or  lejeetioQ  of  the  inieiroplQdHi 
Here  the  interrogatories  ace  to  extend  only  to  such  points  as  the  commiMiiiiiw 
see  occasion  to  eiamine  tp^  and  they  may  reject  intenogitones  signed  by  eom* 
sel,  and  suggest  others  more  proper.  The  discretion,  therefore,  vested  in  lb 
commissioners,  is,  in  this  case,  to  be  considered  as  snbslitated  in  lieo  of  (In 
discretion  in  other  cases  attribated  to  counsel  under  the  control  of  the  Govt  (y) 

Cross-interrogatories,  for  the  examination  of  witneoses,  may  be  prepandoi 
the  spot,  and  offered  to  the  commissioners  as  occasion  may  require.  {2) 

Although  the  interrogatories  for  the  examination  and  croea-examimiioB  rf 
witnesses  before  commissioners  of  partition,  are  usually  prqwied  by  lbs  p«> 
ties,  yet  the  commissioners  may,  if  they  think  fit,  exhibit  interrogaum  ki 
that  purpose  themselves. 

It  is  said,  in  Meers  v.  Sloutton,  (a)  that  the  oommissionevB  may  enssM 
witnesses  under  the  commission  ore  temu,  and  that  this  was  affirmed,  by  Ml 
Vernon,  to  be  the  practice.  Lord  Redesdale's  opinion,  however,  is,  tfaatif  ibi 
commissioners  think  proper  to  ask  any  questions,  for  their  own  infoimtfioiy 
r  ^^775  1  ^^^  o^ht  to  reduce  them  first  into  writing,  in  the  fonn  of  *u» 
^  -I  rogatories,  and  return  the  questions  and  answers,  sepanleiy, « 

questions  put  and  answers  taken  at  their  instance,  (b) 

The  commissioners  have  power,  under  the  commission,  to  exuBine  At 
witnesses  apart  from  each  other ;  and  Lord  Redesdale*s  opinioD  is,  that  ikif 
may  do  so,  if  they  have  any  suspicion  of  manu&ctured  evidence,  but  that,  odMr* 
wise,  their  proceedings  should  be  open,  as  they  act  in  a  judidal  capadty,  u 
the  nature  c^  a  Court  at  which  the  parties  and  the'ur  agents  have  a  paitKobr 
right  to  be  present,  as  expressly  directed  by  the  writ  of  partition  at  oomBMi 
law.(c) 

The  commissioners  themselves  should  administer  the  qnestioiis  to  the  vit> 
nesses,  and  Lord  Redesdale  is  of  opinion,  that  it  will  not  be  advisable  ibrtb 
eommissioners  to  let  the  solicitors  for  the  parties  put  the  questional  thoogb  ki 
is  not  clear  whether  the  parties  have  not  a  right  to  such  assistance  if  they  tfaflk 
proper  to  nse  it{d) 

The  commissioners  are  not  bound,  personally,  to  take  the  depoaitioDiy  tkit 
is,  to  write  down  the  answers  of  the  witnesses ;  but  they  may  employ  de^ti 
do  this  part  of  the  business.  But  the  clerks  must  act  entirely  by  their  dinetio^ 
and  write  the  substance  of  what  falls  from  the  witnesses  in  the  langnap  Ai 
commissioners  direct  If  any  dispute  arises,  as  to  the  evidenoe  given  by  t  vi- 
ness,  the  commissioners  must  agree  amonpt  themselves  upon  the  woida  cf  Ai 
deposition,  and,  having  done  so,  the  depositions  must  be  read  over  to  the  witaoii 
and  ought  to  be  signed  by  the  witness  before  he  is  dismissed,  (e) 

If  the  commissioners,  on  either  side,  propose  to  receive  evidenoe  toocUiK 
any  matter  not  relevant  to  the  business  before  them,  the  commissionen  ca  At 
other  side  should  object  to  receiving  such  evidence,  and  may  reliiae  to  tjga  tb 
depositions,  if  taken,  and  to  annex  them  to  the  return.  (/) 

The  depositions,  on  behalf  of  the  different  parties,  as  well  as  the  examintti— 
r  *T7A  1  taken  by  the  commissioners  to  their  own  *satisfection,  diocdd  bi 
L  J  kept  distinct,  as  in  the  case  of  a  commission  for  the  examioatioB* 

witnesses. 


(y)  Vide  Loid  Badeidato's  opioion  in  Cnrzon  v.  Lyster,  ubi  wpra. 

(s)  Ibid.  (a)  1  Dick.  31. 

(b)  Lord  Redeidalt'i  opinion  in  Canon  ▼.  Lyster,  uin  supra. 

(e)  lUd.  {d)  Ibid. 

(e)  Ibid.  197.  (/)  Ibid.  196. 
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When  the  dtifomAom  of  the  wibMMes  haje  been  taken  and  aigDed,  they 
Boat  be  jfairiy  eapoeaed,  u|»on  paiehment,  in  the  aame  mannor  aa  depoaitiooa' 
aken  onder  a  eommiaaion  to  examine  witneaaea  |  (g)  and*  accoiding  to  the 
Urectiona  in  the  eommiaaion,  they  ahonld  be  returned  together  with  the  inter- 
pogatoriea  with  the  eommiaaion.  (A) 

Aoeording  to  the  naoal  form  of  deaeea  made  in  caaea  of  partition,  all  deeda,  Ac, 
nbting  to  Sue  eatatea  to  be  divided,  in  the  custody  of  any  of  the  parties,  are  to 
M  produced  before  the  commiaaionera,  upon  oath,  aa  the  commiasionera  ahall 
lirect(t)  When  thia  is  the  case,  the  method  of  oompeUing  the  production  of 
be  deeda,  Ac,  appeara  to  be,  by  senring  the  party  with  a  writ  of  execution  of 
he  decree,  (or  of  a  abort  order  to  be  obtained  for  that  purpoae^)  and  then  pro- 
ceeding by  aUackmerU  and  other  proceas  of  contempt  against  him.(^)  The 
tame  method  may  be  reaorted  to  to  enforce  the  examination  of  parties  upon 
interragatories,  which  the  eommissionera  are  aometimea  empowered  to  take.  (/) 

Having  aeen  what  the  powers  of  the  eommissionera  under  a  commission  of 
mrtition  are,  we  will  now  proceed  to  point  out  the  method  of  executing  the  com* 
niaaion;  and  here  it  ia  right  to  observe,  that  the  commissioners,  when  once  they 
lie  appointed,  though  named  by  the  different  parties,  are  commissioners  for 
^ail  the  partiea.(m)  In  fact,  they  are  to  act  as  judges,  the  whole  p  ^^  -> 
M>wer  of  the  Court  being  delegated  to  them  $  and,  if  all  four  act,  ^  -^ 

ind  there  ia  a  difference  of  opinion  amongat  them,  one  being  of  one  opinion  and 
iiiee  of  another,  the  three  make  the  return  ;  and  so,  if  three  are  present  and 
.wo  concur  in  opinicm  against  the  third,  that  is  suf&cient;  but  the  commission 
loea  not  authorize  two  out  of  four  to  act,  where  all  four  are  present ;  and,  there- 
ore,  it  does  not  authorize  a  double  return  by  two  commiaaionera  one  way,  and 
»y  the  other  two  another  way :  though  if  two  only  are  preaent  a  retuni  by  them 
will  be  good.(n) 

Aa  the  commiaaionen  act  as  a  Court,  their  proceedinga  ought  to  be  open* 
rhe  partiea  or  their  solicitors  should  attend  them :  ahould  point  out  what  may 
end  to  give  the  commissioners  full  information  on  the  subject ;  should  produce 
heir  doMs  and  other  evidence,  aa  well  written  as  oral ;  should  know  what  evi- 
lence  is  given  on  both  sides ;  should  be  at  liberty  to  cross-examine  the  witnesses 
mder  the  control  of  the  commissioners,  and  take  every  atep  necessary  to  dia- 
K>ver  the  truth  and  enable  the  commissioners  to  make  a  proper  return  .(o) 

The  eommiaaion  itself  ought  lo  be  produced  to  the  commissioners  when  they 
naet,  and  ahould  remain  with  them  till  their  proceedings  are  cloaed  and  the 
setiim  aimexed.(p) 

(g)  Ante,  p.  614. 

(A)  la  Wataon  v.  tbo  Dofco  of  Northumberland*  it  was  stated,  at  the  bar,  that,  apoo  Teiy 
mm  coinmiagiona  has  aoj  retorn  been  made  of  the  evideooe  (11  Yes.  167 ;)  and  Lord  Eldon 
laid,  he  believed  the  practice  to  be  aa  it  bad  beeii  stated,  and  that  the  retura  is  made  without 
be  evidence,  (ibid.  161.)  It  is,  however,  suggested,  that  a  compliance  with  the  directions 
tithe  eommission  would,  in  this  case  as  in  all  others,  be  the  proper  course. 

(i)  Vide  8eton  on  Decrees,  184.  In  Norris  ▼.  Le  Neve,  a  special  order  to  this  efieet 
ippean  to  have  been  made,  direeting  not  only  the  produetion  of  the  doeomenta,  &€.,  before 
lie  eoamuaaioiien,  but  that  they  should  be  deposited  in  the  hands  of  the  respective  solicitort 
>f  the  patties  in  the  coontiy,  a  fortnight  before  the  execution  of  the  commission,  and  to  be 
Mcertained  bj  the  affidavits  of  the  several  parties  depositing  the  same,  to  be  made  before  a 
Master  Extraordinary  in  the  country ;  and  the  parties  or  their  agente  were  to  be  at  liberty  to 
■apeel  the  aame  in  such  solicitor's  hands,  and  at  their  own  expense  to  take  copies  thereof,  or 
my  part  thereof,  as  they  should  see  fitting.     Reg  Lib.  B.  1741,  fo.  473;  Seton  on  Be- 

M.aoL 

k)   VuU  Trig  V.  Trig,  1  Dick.  886.  (/)   Vide  Seton  on  Decrees,  200. 

m)  Per  Lord  Eldon  in  Wateon  y.  the  Duke  of  Northumberland,  11  Yea.  163,  160. 
(ft)  Watson  V.  the  Duke  of  Northumberland,  ubi  supra, 
(a)  Vide  Lord  Redesdale's  opinion  In  Cunon  v.  Lyster,  ubi  Bupra, 
Ip)  Ibid.  107. 
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The  course  to  be  pursed  by  the  coinmissioners  under  b  oommiaiioB  of  pati- 
tion,  is  very  clearly  pointed  out  by  the  terms  of  the  coramissioa.  In  ilie  fint 
place,  they  are  directed  to  ^  go  to*  enter  upon^  and  toalk  over^  the  e^aU  m 
question,  in  the  said  decree  mid  pkadings  in  thie  cause  fneniianeiL\q)  h 
order  that  they  may  do  this,  they  must  first  ascertain  the  estates  which  are  lbs 
subject  of  the  commission.  For  that  purpose  they  must  look  into  the  bBlnd 
answers ;  and  if,  from  thence,  they  can  ascertain  the  property,  they  must  slop 
there  :  if  they  find  the  descriptions  in  those  instruments  such  as  ate  not  sii- 
r  *778  1  ^^^^^^y  *^<^^^^^  to  enable  them  to  proceed,  they  must  endesToiir  to 
^  -J  supply  the  defect  in  the  pleadings  by  evidence.     But  the  plesdufp 

must  still  be  their  guide  as  to  what  evidence  they  shall  receive;  for  they  are  to 
divide  «the  estates  in  question  in  the  cause,'  and  no  others;  anyefidBBCs^ 
therefore,  touching  estates  not  in  question  in  the  cause,  will  be  iireleraDt  lo  the 
business  before  the  commissioners,  and  ought  to  be  rejected  by  thenu  enept 
so  far  as  it  may  be  necessary  for  the  purpose  of  ascertaining  what  aie  the  eatitoi 
in  question,  and  such  evidence  may  be  necessary  if  there  is  any  ooofosioBsr 
intermixture  of  boundaries  (^)  between  the  estates  in  question  and  those  not  ■ 
question. 

Having  ascertained  what  the  estate  is,  which  is  to  be  the  subject  of  the  puti- 
tion,  the  next  thing  the  commissioners  have  to  do,  is  to  make  ^afnrparHlMt 
division,  and  allotment,  thereof,*  into  as  many  shares  and  pioportiom  is  tiK 
decree  or  order,  under  which  the  commission  issues,  directs.  In  doing  tbii  the 
commissioners  must  exercise  *  the  best  of  their  skill,  knowledge  andjudgmaii 
and,  provided  they  do  that,  and  act  fairly,  the  Court  will  not,  as  it  seenis,  dis- 
trust their  return  upon  the  mere  allegation  of  conflicting  opinions  by  diffocit 
surveyors,  with  respect  to  the  comparative  value  of  the  eeferal  lots :  the  Court 
considering  that,  as  the  commissioners  are  named  by  the  parties,  and  are,  tlMre- 
fore,  judges  of  their  own  choice,  the  principles  which  apply  to  aibitntois  us 
properly  applicable  to  them.(r)  Where,  however,  it  can  be  shewn  that  the 
commissioners  have  committed  a  gros^s  error  in  judgment,  (although  there  is  M 
proof  of  partiality,)  the  Court  will  set  aside  their  adjudication. (t) 

It  is  to  be  observed,  that,  in  making  a  partition  in  Chanceiy,  every  partsf 
the  estate  need  not  be  divided,  but  that  it  will  be  suflicient  if  each  party  bate 
his  proper  share  of  the  whole.  (^) 

Thus,  where  two-thirds  of  an  estate  belonged  to  the  plaintiff  and  one-third  to 
the  defendant,  and  the  estate  consisted,  amongst  other  things,  of  a  mansioB 
r  *779  1  house  and  of  farms  and  *lands  about  it,  and  the  defendant  ioiM 
^  -'  that  he  was  entitled  to  have  one-third  of  each  allotted  to  hinif  Loid 

Hardwicke  said,  that  ^although  in  making  the  partition  care  must  be  taken  tbt 
the  defendant  should  have  a  third  part  in  value  of  the  estate,  there  was  no  cokor 
of  reason  that  any  part  of  the  estate  should  be  lessened  in  value  in  order  tbt 
the  defendant  should  have  his  third  of  it,  which,  if  he  should  have  one-thiid  of 
the  house  and  of  the  park,  would  very  much  lessen  the  value  of  both.*(») 

So  if  there  be  three  houses  of  different  values  to  be  divided  amoi^t  threes 
it  will  not  be  right  to  divide  each  house,  for  that  would  be  to  spoil  every  hoase; 
but  some  recompense  should  be  made  either  by  a  sum  of  mone^,  or  rest  Cv 
owelty  of  partition,  to  those  who  have  houses  of  less  value,  (x) 

(g)  Vide  supra,  p.  772. 

ig)  Lord  Redeadale's  opinion,  in  Canon  ▼.  Lyster,  ubi  supra, 
r)  Jonen  v.  Totty,  1  Sim.  136 ;  vide  etiam  Manners  v.  Uhsrleaworthp  1 II.  dt  K.  M 
(s)  Storey  ▼.  Johbson,  1  T.  and  C  538. 
L  (0  S<^1  Clarendon  ▼.  Hornby,  1  P.  Wros.  446. 

^  (u)  Earl  Clarendon  y.  Hornby,  1  P.  Wms.  446. 

(X)  Ibid. 
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It  sometiaiefl,  however^  has  happened,  that  the  estate  to  he  divided  consists 
of  one  entire  thing,  such  as  a  house,  {y)  or  a  cold  bath  ;(z)  in  such  cases  the 
partition  must  nevertheless  be  made,  and  the  difficulty  of  doing  it  will  be  no 
reason  for  not  effecting  iL  So  the  rent  payable  in  respect  of  water  pipes,  by  a 
public  company  for  supplying  water,  laid  through  the  land,  has  been  divided, 
by  apportioning  it  between  the  parties,  according  to  their  respective  quantities 
of  the  land  through  which  the  pipes  ran.  (a)  In  like  manner  a  mill  or  an  ad- 
▼owson  may  be  divided  by  giving  to  the  parties  every  toll  dish  or  turn  of  a 
church,  as  is  done  at  common  law  in  the  case  of  a  writ  departitione  fadenda^ 
in  which  case  ^^asquiias  aequUur  legern,^^  (b)  In  such  cases,  however,  it  is 
probable  that  the  Court  *would  direct  in  what  manner  the  division  r-  ^hvqa  ^ 
should  be  made  by  the  decree,  without  issuing  a  commission,  (c)     >-  ^ 

The  commissioners  having  apportioned  and  divided  the  property,  should 
proceed  to  set  apart  and  allot  the  shares  to  the  parlies ;  this  they  should  do, 
when  it  can  be  accomplished,  by  lot,  for  which  purpose  they  should  call  in  some 
indifferent  person,  and  require  that  person  to  draw  lots  for  the  shares  of  each 
party,  {d) 

It  is  to  be  observed,  however,  that  the  course  of  making  the  choice  of  shares, 
by  lot,  should  not  be  resorted  to  where  it  cannot  be  done  with  fairness  and  with 
due  regard  to  the  situation  of  the  parties  and  of  the  shares.  In  such  cases  it  is 
the  duty  of  the  commissioners  to  assign  the  shares  to  those  parties  to  whom 
they  would  be  of  most  value,  (independently  of  their  value  in  the  market,)  with 
reference  to  their  respective  situations  in  relation  to  the  value  of  the  property 
before  the  partition  took  place;  and  where  commissioners  were  directed  to  divide 
land  equally  between  A.,  B.,  and  C,  and  they  accordingly  divided  the  lands 
into  portions  of  equal  value  in  the  market,  but  assigned  to  A.,  an  inn  of  which 
C.  had  been  for  many  years  the  occupier,  on  which  he  had  expended  money 
in  improvements,  and  adjoining  to  which  he  had  purchased  property  for  the 
purpose  of  his  occupation,  it  was  held  by  Lord  Lyndhurst,  (L.  C.  B.,)  that  the 
adjudication  of  the  commissioners  was  wrong,  and  a  fresh  commission  was 
directed  to  new  commissioners,  (^e) 

The  commissioners  having  divided  and  allotted  the  estate,  should  prepare 
their  certificate,  which  must  detail  their  proceedin|^,  and  appoint  the  shares 
of  each  party,  according  to  their  allotments  to  be  enjoyed  by  them  in  severalty, 
distinguishing  each  part,  if  so  directed  by  the  commission,  by  metes  and  bounds. 

If  the  commissioners  cannot  agree  upon  a  division  or  allotment,  they  must 
make  separate  certificates,  (/)  though  the  consequence  of  such  separate  returns 
will  be,  if  the  ^commissioners  are  equally  divided,  that  they  will  |.  4^^.  -^ 
both  be  quashed.  (^)  L     ^^^    J 

The  certificate  being  prepared  it  must  be  fairly  written  on  parchment,  (A)  and, 

(tf)  Tamer  ▼.  Morgan.  8  Yes.  145.  The  end  of  that  case  was,  that  the  commiBaion 
haviog  been  execated,  an  exception  waa  taken  by  the  defendant,  on  the  ground  that  the  com- 
mianonera  had  allotted  to  the  plaintiff  the  whole  stack  of  chimneys,  &c.,  all  the  fire-places, 
the  only  staircase  in  the  house,  and  all  the  conveniences  in  the  yard ;  and  the  exceptions 
were  over-ruled  by  Lord  Eldon,  who  said  he  did  not  know  how  to  make  a  better  partition  for 
the  partiea ;  that  he  granted  the  commission  with  great  reluctance,  but  was  bound  by  author- 
ity,  and  that  it  must  be  a  strong  case  to  induce  the  Court  to  interfere,  aa  the  partiea  ought  to 
agree  to  buy  and  sell,  vide  11  Yes.  167,  n. 

(z)  Warner  v.  Baynea,  2  Amb.  589.         (a)  Ibid. 

(6)  Earl  Clarendon  ▼.  Hornby,  1  P.  Wms.  446. 

(c)  Vide  antCf  p.  770,  n. 

(c^)  Lord  Redesdale's  opinion  in  Cunon  ▼.  Lvster,  Seton  on  Dec  197. 

(e)  Storey  ▼.  Johnson,  1  T.  &  C.  538.      (/ )  Lord  Redesdale's  opinion,  uU  $upra» 

(g)  Watson  V.  the  Duke  of  Northumberland,  11  Yea.  158. 

(X)  Where  a  schedule  written  on  paper  waa  returned  with  a  commission  of  partition,  the 
plaintifT's  clerk  in  Court  was  allowed  to  engross  it  on  parchment,  and  to  file  the  engroaa- 
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having  been  signed  by  the  eommiMionanB,  must  be  annexed^  ti^getlier  wiAi  te 
examinations  of  witnesses  and  the  interrogatories^  to  the  commission,  whldi 
most  then  be  closed  up  and  sealed  by  the  eommissioneiv  or  any  two  or  mors 
of  them.  It  seem  that  if,  by  mistake,  any  document  which  has  been  refened 
to  by  the  commissioners  in  their  certificate,  has  been  omitted  to  be  annexed  to 
the  return,  the  Court  wiU,  upon  motion,  clirect  it  to  be  added,  (t)  If  there  are 
two  certificates  they  must  both  be  annexed  to  the  commission. 

When  the  commission  and  return  have  been  sealed  up,  it  is  brought,  either 
by  a  commissioner  or  by  a  messenger  to  the  Six  Clerk  who  made  it  cot,  and 
delivered  and  filed  in  the  same  manner  as  commissions  for  the  examination  of 
witnesses,  {k) 

The  commission  having  been  returned  and  filed,  an  order  to  confirm  it  nin 
may  be  obtained,  by  either  party ;  this  is  generally  done  by  the  party  suing  it 
out,  but  if  he  neglects  to  do  it,  the  other  side  may  obtain  the  order. 

Exceptions  may  then  be  taken  to  it  in  the  same  manner  as  exceptions  to  the 
Master's  report  (jf)  If  any  ground  exists  for  objectmg  to  a  certificate,  which  is 
not  properly  the  subject  of  exception,  such  as  irregularity  in  its  execution,  or 
misconduct  or  partiality  on  the  part  of  the  commissioners,  it  must  be  made  the 
r  *7fi2  1  ^°^J^^  ^^  ^  motion  to  quash  the  return  (m)  which  *must  be  sup- 
l-  ^  ported  by  affidavits.     It  is  frequently  the  practice  to  give  notice  of 

a  motion  to  suppress  ^e  return,  and  to  obtain  leave  to  bring  it  on  at  Uie  same  time 
with  the  exceptions,  (n) 

A  return  may  also  oe  partially  quashed :  thus  in  Norria  v.  Le  Neve^  (o)  Lord 
Hardwicke  directed  that  such  part  of  the  certificate  was  to  be  quashed  whereby 
the  commissioners  had  certified  a  doubt  concerning  a  manor  and  Coart  Leeti 
**beeau8e  the  same  was  not  warranted  by  the  eommissum.^* 

So  if  there  be  a  double  return  and  if  one  party  alone  applies  to  quash  one  of 
the  returns  only,  the  Court  will,  if  it  sees  proper,  order  that  return  to  be 
quashed,  (p)  This  appears  to  have  been  done  in  Randie  v.  Adams^  {q)  where 
two  returns  were  made,  and,  upon  the  application  of  the  plaintiff,  one  of  those 
returns  was  suppressed  and  the  other  established,  the  former  being  considered, 
though  nominally  a  return,  as  no  return  in  fact;  and  therefore  to  be  suppressed 
as  if  never  annexed  to  the  commission.  It  does  not  appear,  from  the  state- 
ment of  the  above  case  in  Watson  v.  the  Dtike  of  NortmtmbetUmd^  what  the 
nature  of  the  return  suppressed  was ;  but,  in  all  probability,  it  was  a  return  by 
one  of  the  commissioners  only,  in  opposition  to  the  return  of  his  coUeagnes, 
in  which  case,  the  return  being  of  one  only,  would  be  a  nullity,  not  fevrer  than 
two  being  authorized  to  act:  if  the  return  had  been  by  two  commlasionen 
against  the  return  of  two  others,  both  the  returns  would,  for  the  reasons  belore 
stated,  have  been  nullities,  and  must  have  been  quashed,  as  was  the  ease  in 
Watson  V.  the  JDuke  of  Northumberland  (r)  and  in  Corbet  v.  DoMnasni^  (a) 


meat  with  the  retnm,  ta  analogy  to  the  practice  where  foreiga  depoeitiona  are  retamed  on 
paper.     Jonea  ▼.  Tottj,  2  8.  and  8.  319. 

(t)   Vidt  Mannera  ▼.  Charleaworth,  L  M.  &  C.  334. 

{k)  Ante^  p.  616. 

(t)  Turner  ▼.  Morgan,  8  Yea.  143 ;  Jones  v.  Tot^,  1  Sim.  136 ;  Dean  of  Hereford  v. 
HuUett,  6  Pri.  333. 

(m)  Jones  v.  Totty,  ubi  supra  g  vide  etiam  Watson  t.  the  Doke  of  NotthanfaerlBiid, 
tthi  supra, 

(n)  Jones  ▼.  Totty,  1  8im.  136;  Manneis  ▼.  Charlesworth,  1  M.  db  K.  334. 

(o)  Reg.  Lib.  B.  1741,  fo.  473 ;  8eton  on  Decrees,  801 ;  3  Atk.  83. 

(p)  Corbet  v.  Davenant,  2  Bro.  C.  C.  251. 

'q)  Cited  in  Watson  ▼.  the  Dake  of  Northumberland,  11  Yes.  155. 

[r)  Ubi  supra,  ($)  Ubi  supra. 
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in  which  latter  cue  the  Court  of  itself  refosed  to  proceed,  and  ordered  the  return 
to  be  qoaehed. 

It  is  to  be  observed,  that  the  proper  course  of  proceeding,  where  two  com- 
miflsioDeTB  make  one  return  and  two  another,  *is  not  to  except  to  p  ^^  -. 
either  return,  but  for  each  party  to  move  to  quash  the  return  which  is  ^  -■ 

unfavourable  to  himself,  (t) 

If,  however,  one  party  only  complains  of  the  return,  the  Court  will  not,  in 
such  case,  order  one  return  only  to  be  set  aside, 'but  will  quash  both  and  direct 
a  new  commission.(ti) 

If  the  return  to  a  commission  is  quashed,  the  Court  will  order  a  new  commis- 
sion to  issue,  and,  in  Watson  v.  the  Duke  of  Norlkumberland^{x)  where  there 
were  two  returns,  each  by  two  commissioners,  it  ordered  the  new  commission 
to  be  directed  to  five  commissioners. 

If  no  exceptions  are  taken  to  the  certificate  of  the  commissioners,  the  order 
for  confirming  it  should  be  made  absolute,  and  then  if  the  decree  contains  a 
direction  to  tiut  effect,  mutual  conveyances  should  be  executed  by  the  parties 
for  the  purpose  of  vesting  the  allotted  portions  of  the  divided  estates  in  each 
other  in  severalty.  This  is  necessary,  because,  by  a  partition  made  in  equity, 
the  equitable  right  only  is  vested,  which  is  not  the  case  in  partitions  made  at 
law,  where  the  legal  estate  is  vested  by  the  partition,  (y)  Where  infants  are 
parties,  mutual  conveyances  of  course  cannot  be  executed  till  the  infants  attain 
21 ;  indeed  the  present  practice  of  the  Court  is,  as  we  have  seen,  not  to  direct 
the  conveyance  ta  be  executed  by  any  of  the  parties,  whether  adult  or  infant, 
till  that  time,  but  in  the  meantime  to  give  possession  and  order  enjoyment 
accordingly  till  effectual  conveyances  can  be  made.(z) 

Where  mutual  conveyances  are  to  be  executed,  it  usually  forms  part  of  the 
decree  directing  them  that  they  shall  be  settled  by  the  Master,  in  case  the  par- 
ties differ ;  for  the  proceedings  under  which  directions  the  reader  is  referred  to 
the  next  section  of  the  present  chapter. 

With  respect  to  the  title  deeds,  &c.,  relating  to  the  estates  divided  which  are 
in  the  possession  of  the  parties,  it  generally  forms  part  of  the  decree  directing 
the  partition,  that  they  *shall  be  brought  into  the  Master's  Office,  ^  _g .  -i 
by  the  parties  upon  oath,  and  that,  aAer  the  partition,  such  of  them  ^  -■ 

as  shall  relate  to  such  parts  of  the  premises  as  shall  be  allotted  to  any  of  the 
parties  alone,  shall  be  delivered  to  such  parties ;  and  as  to  those  which  concern 
any  parts  of  the  premises  which  shall  be  allotted  to  any  or  either  of  the  parties 
jointly  with  others,  it  is  sometimes  directed  that  they  shall  remain  in  the  Mas- 
ter's Office  ;(a}  but,  more  generally,  the  order  is  that,  as  to  such  deeds,  the 
parties  are  to  oe  at  liberty  to  apply  to  the  Court  for  directions  concerning  the 
same,  as  they  shall  be  advised,  (o)  in  which  case,  it  seems  the  Court  will  hold 
that  the  party  entitled  to  the  estate  of  the  greatest  value,  is  entitled  to  the  pos- 
session of  the  deeds,  upon  entering  into  a  covenant  to  produce  them,  and  allow 
copies  of  them  to  be  taken  when  required,  fc) 

With  respect  to  the  costs  of  a  partition,  the  general  rule  of  the  Court  is  now 
understood  to  be  that  which  was  pronounced  by  the  Court  in  giving  judgment 


(/}  Cofbet  ▼.  DevMiast,  ubi  tupnu 

(tf)  Ibid. ;  and  mie  Wataon  ▼.  tha  Doka  of  Northumbariand,  1 1  Vaa.  15S. 

(op)  Uhitupra,  * 

(y)  Wbaley  v.  Dawwn,  %  8ch.  4(  Laf.  878 ;  Millar  ▼.  Warmingtim,  1  J.  &  W.  498. 

\z)  Antts  V.  1,  286. 

(a)  Trodd  ▼.  Downaa,  Saton  on  Daeiaaa,  188. 

J  I  8aa  daerea  in  Earl  Cardigan  ▼.  Sir  Edward  Montagna,  Baton  on  Daeraaa,  184. 
Salon  on  Daeraaa,  186 ;  mdt  tha  gonaral  forai  of  an  ordar  aa  to  tttia  daada  aattled  bf 
Hardwieka,  Hind.  151. 
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in  the  case  of  Jlgarv,  Faiffax;{d)  that  as  the  party  came  intq  eqaity  insmdof 
going  to  law,  for  his  own  convenience,  the  rule  of  law  should  be  adojHedy  and 
therefore,  no  costs  should  be  given  until  the  commission ;  that  the  coats  of 
issuing,  executing,  and  confirming  the  partition,  should  be  borne  by  the  parties 
in  proportion  to  the  value  of  their  respective  interests,  and  that  there  ahooU  be 
no  costs  of  the  subsequent  proceedings,  (e^ 

As  connected  with  this  subject,  it  may  oe  stated,  that  where  one  of  the  parties 
had  made  a  lease  of  his  undivided  share,  the  costs  of  the  lessee,  who  was  a 
necessary  party  to  the  suit  for  the  partition,  were  thrown  exclusively  upon  the 
lessor,  on  the  ground  that,  as  such  lessee  was  entitled  to  his  coats,  his  Uuuflonl, 
who  had  been  the  means  of  bringing  him  into  Court,  was  the  proper  peraon  la 
indemnify  him.  (/•) 

r    ^86    1  ^^^  ^^^^  decided,  that  commissioners  of  partition  have  aa 

>-  -^  lien  on  the  commission  for  their  charges,  (g) 


SECTION  V. 

ProceedingB  under  Decrees  to  settle  Boundaries. 

In  St  suit  to  ascertain  boundaries,  the  decree  generally  directs  a  commianonto 
issue  for  that  purpose,  though  sometimes  the  Court  will  direct  an  issue  ordenag 
the  parties  to  give  a  note  to  each  other  of  their  boundaries,  ^a) 

A  commission  to  settle  boundaries  partakes  very  much  or  the  same  nature  as 
a  commission  of  partition,  it  is  nearly  in  the  same  form,  and  sued  oat,  executed, 
and  returned  in  the  same  manner.  There  is,  however,  frequendy  this  differ- 
ence between  commissions  to  ascertain  boundaries  and  commissions  of  partitioa, 
viz :  that,  in  the  case  of  a  partition,  the  thing  to  be  divided  is  clearly  aacertained 
and  described,  whereas  in  the  case  of  a  commission  of  boundaries,  it  is  often 
impossible  for  the  commissioners  to  ascertain  which  they  are,  with  sufficieiit 
certainty  to  set  them  out.  To  guard  against  this,  when  it  is  through  the  defiuiU 
of  a  tenant  or  copyholder  that  boundaries  are  confused,  the  Court  provides  for 
the  case  of  its  being  impossible  to  ascertain  them,  by  directing  so  nuich  of  the 
defendant's  own  land  to  be  set  out,  as  shall  be  equd  to  the  quantity  oc^[inatty 
granted  or  leased ;  (p\  when  the  commission  is  of  this  nature,  die  commissioneis 
must  proceed  accordmdy.  n 

It  is  to  be  observed,  that  in  a  bill  by  a  prebendary  against  several  of  his 
lessees  for  a  commission  to  ascertain  the  boundaries  of  his  prebendal  lands, 
r  *7fiA  1  vhtch  had  become  intermixed  *with  their  own  lands,  Lord  Eldoo 
^  ^  held,  that  the  plaintiff  had  a  right  to  name  as  many  commissioners 

as  the  defendants,  (c) 

{d)  17  Yei.  638,  658. 
)  Vidt  Beamei  on  cogts,  bQ\vidt  etiam  Calmady  v.  Calmadj,  3  Yes.  jon.  5d8 ;  Bariof 
lash,  I  V.  &  B.  564. 

(/)  Coroish  ▼.  Gest,  2  Cox.  27 ;  Beanies  on  Costs,  61. 

(g)  Yoonsv.  Satton,  2  Y.  dc  B.  366. 

(a)  Metealf  V.  Beckwith,  2  P.  Wm»,  376;  vide  etiam  Godfrey  t.  Littel,  4  R.  &  M.  62; 
Lethienllier  v.  Lord  Castlemaio,  8el.  Ca.  in  Cha.  60;  1  Dick.  46,  8.  C. 

(6)  8peer  ▼.  Crawter,  2  Mer.  410,  418;  Willis  v.  Parkinsoa  ib.  607,  510;  Atlonwy 
General  ▼.  PuUerton  v.  2  Y.  6c  B,  263 ;  Lord  Abergavenny  ▼.  Thomas,  1  West  649 ;  Bslaa 
on  Decrees,  202 ;  Dake  of  Leeds  y.  Earl  of  Strafford,  4  Yes.  180. 

(r)  Willis  y.  Parkmson,  1  Swanst  9. 
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Tbe  deeree  in  a  salt  to  settle  boundaries,  does  not  order  mutaal  conveyances, 
as  in  the  case  of  a  partition,  bat  directs  that,  after  the  lands,  &c.  have  been  set 
oat,  the  defendant  is  to  deliver  possession  thereof  to  the  plaintiff,  and  that  the 
plaintiff  and  his  heirs  are  to  hold  and  enjoy  the  same  against  the  defendant,  or 
mnj  person  or  persons  claiming  under  him.  (d) 

The  consideration  of  farther  directions,  ana  of  the  costs  of  the  suit,  is  gener- 
ally in  those  cases  reserved  until  after  the  return  of  the  commission  ;{e)  therefore, 
iffhrnk  the  commissioners*  report  has  been  confirmed  absolute,  the  cause  mast  be 
ael  down  for  hearing  for  the  farther  directions  and  costs  in  the  usual  manner. 

With  reference  to  the  costs  of  suits  to  settle  boundaries,  no  certain  rule 
appears  to  be  laid  down ;  where,  however,  it  does  not  appear  to  have  been 
owing  to  any  default,  either  in  the  plaintiff  or  defendant,  that  the  lands  have 
been  mixed  or  confounded,  the  Court  will  direct  the  costs  to  be  borne  by  the 
plaintiff  and  defendant  equally,  thouffh  the  interest  of  one  party  is  more  incon- 
siderable than  the  interest  of  ihe  other.(/)  Where,  in  a  suit  to  establish  the 
boundaries  of  a  manor,  it  was  ordered  that  the  parties  should  deliver  a  note  to 
each  other  of  their  boundaries,  and  that  the  matter  should  be  tried  by  a  feigned 
issue,  and  the  result  of  three  different  trials  was  that  the  boundaries  appeared  as 
they  were  given  in  by  the  defendant,  and  contrary  to  what  was  alleged  by  the 
plamtiflTs  bill,  the  bill  was  dismissed  with  costs,  on  the  ground  that  the  plaintiff 
might  have  tried  the  matter  at  law,  and  that  no  part  of  the  issue  had  been  found 
for  hinL(^^ 

The  decision  of  the  Court  with  respect  to  costs,  will  also  be  influenced  by 
the  relation  of  the  parties;  and  it  is  to  be  recollected,  that  it  has  been  long 
aettied  that  a  tenant  contracts,  (among  other  obligations  resulting  from  that  rela- 
tion,) to  keep  *distinct  from  his  own  property  during  the  tenancy,  p  ^^^  -i 
and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord*s  property  ^  J 

not  in  any  way  confounded  with  his  own  ;{h)  if,  therefore,  it  should  appear  that 
a  tenant  has  either  voluntarily  or  negligently  permitted  the  boundaries  of  his 
own  land  to  get  confused  with  that  of  his  landlord,  the  Court  will,  in  all  proba- 
bility,  compel  him  to  pay  the  costs  of  his  misconduct  or  negligence. 


SECTION  VI. 

Proeeedingi  under  Deeree$  to  a$9ign  Dower, 

Thx  Court  will  not  assist  a  widow  in  the  assignment  of  her  dower,  out  of 
ber  husband's  estate,  if  there  is  any  doubt  as  to  her  legal  riflht;  therefore,  if 
tbe  title  to  dower  be  disputed,  it  refers  it  to  the  decision  of  a  Coort  of  Law,  (a) 
either  by  directing  an  issue,  ^&)  or  by  ordering  the  bUl  to  be  retauied  for  a  certain 
time,  with  liberty  to  the  plaintiff  to  bring  a  writ  of  dower,  as  she  may  be 
advised,  (c) 


(<l)  Lord  Abergavennj  t.  Thomas,  Seton  on  Ooerwii  303. 
(e)  Tidt  Seloa  on  DoeiM^  300.  (/)  Norrit  t.  La  Nere,  8  Atk.  88. 

(g)  Metcdf  ▼.  Bockwhh,  3  P.  Wins.  876. 
(X)  AtlotiMj  GoDOfal  ▼.  Follertoii,  3  Y.  ^  B.  364. 

(a)  Loid  Red.  98.  (b)  Moody  t.  Maiidy»  3  Vet.  jon.  133. 

(e)  Read  ▼.  Rmd,  and  Cmtia  ?.  Curtif,  Lord  Rad.  38;  3  Bio.  C.  C.  630,  8.  C. ; 
VSsef  ▼.  Blaka,  3  8ch.  4c  Lefl  830. 
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When  the  right  to  dower  is  not  dupatad,  Ae  Court  of  Chaooery  9mnmm  m 
Goncunent  jurisdiction  with  Courts  of  Law,  and  will  direct  it  to  be  a88igiied;/cl) 
first,  however,  if  it  be  necessary,  directing  an  inquiry  by  the  Blaater  into  wbal 
lands  the  husband  died  seised  of  wherein  his  widow  is  entitled  todower,  ^^(e) 

The  right  being  established,  and  the  property  out  of  whidi  the  wife  ia  dowafale 
being  ascertainei^  the  next  step  is  to  assign  the  dower.  This  may  be  done  eitker 
by  reference  to  the  Master,  (/)  or  by  directing  a  commisaicm  to  iB8iie.r^) 
r  «78ft  1  *^  commission  to  assign  dower  is  nearly  in  the  aame  fornit  mmi 
L  ^^^  -J  is  made  out,  executed,  and  returned,  in  the  aame  manner  aa  a  eoan 
mission  of  partition.  (A) 

It  is  to  be  observed,  that,  as  in  the  case  of  settlement  of  bonndariea,  it  geaenDj 
forms  part  of  the  decree,  that  when  the  dower  has  been  aaaigiied,  poaaeeaion  ahaB 
be  delivered  to  the  plainti£(i) 

The  widow  is  also  entitled  to  an  account  of  the  arreaia  of  her  dower,  and 
this  notwithstanding  the  death  of  the  heir  pending  the  suit,  althowh  at  law  her 
right  to  damages  would  have  been  lost  by  that  ev6nt.fi)  The  widow's  right  to 
the  rents  and  profits  accrued  from  the  death  of  her  nusband,  is  not  limited  to 
the  time  of  filing  the  bilL(/)  Formerly  it  was  held,  that  the  Statnte  of  limi* 
tationa,  21  Jac  1,  c  10,  did  not  affect  proceedings  to  recover  arreara  of 
dower,(m)  but  the  recent  statute,  8  &  4  W.  4,  c.  27,  a»  41,  expreooly  apfrfieB 
to  them*(n) 

It  may  be  mentioned  here,  that  interest  will  not  be  allowed  on  armn  of 
dower,  (o) 

When  the  assignment  has  been  referred  to  the  Master,  the  same  decree  may 
direct  the  account  of  rents  and  profits,  (/i)  but  where  the  assignment  of  dower  is 
by  commission,  it  must  be  deferred  till  the  cause  comes  on  for  further  direetkNia. 

Lord  Redesdale  observes,  that,  Mn  the  two  cases  of  partition  and  asMigm- 
merU  of  dower^  as  no  costs  can  be  given  in  a  Court  of  Common  Law  apoii  a 
writ  of  partition  or  a  writ  of  dower,  no  coals  have  commonly  been  given  in  a 
Court  of  Equity  upon  bills  for  the  same  purposes'  ^{^)  and,  as  respects  dower, 
tins  appears  to  be  the  present  rule  of  the  Court,  m  eases  where  the  widow 
comes  into  Court  for  the  single  purpose  of  having  dower  assigned  her.(r}  The 
r  *7fi0  1  ^^^  however,  is  subject  to  exception  *where  previous  questioas 
^  -^  are  raised,  in  litigating  of  which  the  party  is  vexatious  $(a)  there- 

fore, where  the  widow  had,  without  any  just  pretence,  been  kept  out  of  her 
dower.  Sir  W.  Grant,  M.  R.  awarded  her  her  costs.  (/)     In  Meggoi  v. 

(d)  MttDdy  V.  Mundy,  ubi  supra, 

(e)  Meggot  ▼.  Meggot,  Seton  on  Decree^  261. 

(/ )  Ibid. ;  vidt  etiam  Tinoey  v.  TiDnflj»  ib.  862;  Goodenoagh  t.  Geodenoogh,  t  Dick. 

796. 

(^)  Seton  on  DeciMs,  261;  WiU^v.  WelU»  1  Dkk^  3;  Huddlestone  ▼.  HoddlesUnf^  1 
I.  Kap.  ~      '  -  -      ^    -  .  .     .^ 


Cha.  Rap.  38;  Lucas  t.  Calcraft,  1  Bro.  C.  C.  134;  2  Dick.  594;  8.  C.  Mandj  t.  „ 
dy,  2  Veg.  jun.  125;  4  Bro.  C.  C.  295,  and  the  commiarion  in  Seton  on  Decree^  26S. 

(A)  Ante^  aeot  IV. 

(»)  Meggot  V.  M^ggo^  Seton  on  Decreea^  261 ;  Goodenongh  v.  Chiodenongh,  t  Dick. 
796. 

(k)  Cartia  v.  Cuitia,  2  Bro.  C.  C.  620;  vide  anUra  Loid  Red.  98. 

(/)  Curtia  ▼.  Curtia,  ubi  nipraf  Mnndy  ▼.  Mundy,  2  Yea.  jun.  122;  Oliver  v.  Riebaid- 
■OB,  9  Yea.  222. 

(m)  Ibid.  (n)  Anie,  p.  166. 

?o)  Lindaay  v.  Gibbon*  cited  3  Bro.  C.  C.  496;  Wakefield  v.  Chtld%  I  FonK  23. 

Ip)  Meggot  ▼.  Meggot,  utfi  supra*  (a)  LoidRed.  98. 

[r)  Locaa  t.  Calcraft,  1  Bro.  C.  G.  184;  vide  etiam  Sir  S.  RomiUy'a  Mto  sf  the  bum 

9,  ib.  Bd.  Belt,  (n). 

{s)  Lncaa  ▼.  Calcraft,  ubi  supra. 

Woifn  V.  Ryder,  1  Y.  «  B.  20;  Beamas  on  Costi^  36. 
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J^^g^i^)  9^  ^  Court  appears  to  have  awarded  the  widow  her  costs,  up 
to  the  time  of  the  decree*  reeervii^  the  ccmsideration  of  the  subsequent  costs 
antil  aAer  the  report  (a?) 


SECTION  VII. 
Proceeding$  in  the  JMaHer^i  Offke. 

AcooBDOfo  to  the  ancient  practice  of  the  Court,  all  references  to  a  Master 
used  to  be  made  to  one  of  the  two  Masters  sitting  in  Court,  as  assistants  to  die 
Lord  Chancellor  or  Master  of  the  Rolls^  when  the  reference  was  made;(a)  but 
the  modem  practice,  where  there  has  been  no  previous  reference,  is  to  refer  it 
*/o  the  Master  in  rotation^'*  and,  where  there  has  been  a  previous  reference, 
*/o  the  Master  to  whom  this  cause  stands  r^erred.\b) 

Where  the  reference  is  directed  to  be  made  ^to  the  Master  in  rotation,'  the 
practice  appears  to  be  for  the  solicitor  having  the  conduct  of  the  cause,  to  take 
the  decree,  or  an  office  copy  of  it  duly  mari[ed,(c)  to  the  clerk  of  the  Public 
Office  in  Southampton  Bnildiim,  who  procures  the  sitting  Master  to  mark 
upon  the  decree  the  name  of  the  Master  in  rotation  according  to  a  rota  settled  by 
the  Masten,  and  kept  for  that  purpose  in  the  Public  Office,  ^c?) 

*Thi8,  however,  only  takes  j^ce  where  the  reference  is  directed  p  ^^  -^ 
by  decree,  or  by  order  subsequent  to  a  decree,^-when  an  applica-  s  -^ 

tion  is  to  be  made  to  a  Master  under  the  3  &  4  W,  4,  c  94,  s.  13,  or  under  the 
orders  made  in  pursuance  of  that  act;  or,  where  any  rrference  has  been  made 
to  a  Master  in  the  cause^  and  no  previous  application  or  rrferenee  has  been 
tnade^  the  name  of  the  Master  in  rotation  must,  in  pursuance  of  the  15th  of 
Lord  Brougham's  Orden,(e)  be  ascertained  in  the  manner  pointed  out  in  the 
16th  and  17th  of  the  same  orders;  and  all  applicationB  authorized  by  the  said 
met,  or  by  the  oidera  of  the  21st  of  December,  1838,  to  be  made  to  a  Master ; 
and  every  such  reference,  as  aforesaid,  must  be  made  to  the  said  Master  in 
rotation;  for  which  purpose,  the  16th  order  goes  on  to  direct  that  as  to  all  bills 
which  shall  have  been  filed  before  the  day  of  the  date  of  the  orders  of  December, 
1833,  (viz :  the  21st  of  December,  1833.)  Where  any  reference  has  been 
made  in  the  cause,  the  name  of  the  Master  to  whom  the  last  reference  was 
made  in  such  cause,  shall,  at  the  request  of  either  of  the  parties  thereto,  or  of 
his  or  her  solicitor,  and  on  producing  such  order  of  reference,  with  the  Master's 
Dame  certified  thereon,  or  appearing  therein,  be  added,  by  the  Six  Clerk,  to  the 
original  entry  of  the  cause  in  the  Six  Clerk's  book,  and  entered  in  the  book  to 
be  kept  as  directed  in  the  17th  order  next  referred  to ;  and  the  order  directs 
that  all  applications  under  the  above  act,  or  orders,  and  all  such  references  as 
aforesaid,  shall  be  made  to  such  last  mentioned  Master* 

(«)  8«ton  on  Dscwei,  361. 

(«)  Sed  Vide  OothwaiCo  ▼.  Oathwdte,  nfemd  to  by  Mr.  Bmoms  in  his  TreatiM  on 
Coili^  86y  n.  6. 

(a)  Pne.  R«g.  868;  wImto  a  refepico  if  mtdefinr  the  exftminatiao  of  Court  Rolliy  touch- 
ing  any  euftom.  It  tboiild  not  be  to  any  one  Maiter  bat  to  two  at  the  least,  Ibid. 

{li)  Ord.  21  Dee.  1888,  XV. ;  smnetimes,  when  an  order  for  a  reference  is  made  Hut 
bemv  the  long  ^acatkm,  aiid  the  nntter  is  pressing,  the  references  will  be  made  to  *the  Va- 
calioD  MMter.' 

(e)  Anie^  p.  671.  (tf)  8  Smith.  07. 

(e)  Old.  1888. 
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The  method  of  ascertaiatng  the  name  of  the  Master  in  rotatkm*  wfaera  no 

Srevious  reference  has  been  made,  is  pointed  oot  in  the  17th  order,  (/)  which 
irects  that,  in  all  cases  where  it  shall  become  necessary  to  ascertain  the  name 
of  the  Master  in  rotation,  for  the  purposes  of  the  two  preceding  or  any  suc- 
ceeding order,  one  of  the  Six  Clerks  shall  give  to  the  solicitor  for  the  plaintiff 
or  defendant  requiring  the  same,  a  certificate  of  the  bill  filed,  which  certifieale 
shall,  on  the  same  or  the  following  day,  be  marked  by  the  Master  of  the  day,  at 
r  «70i  1  ^^  *PqI>Uc  Office  in  Chancery,  with  the  name  of  the  Master  in 
L  ^  J  rotation  for  such  cause;  and  such  certificate,  so  marked,  (haTiag 
been  first  produced  to  the  said  Master  in  rotation,)  shall  on  the  same  day  be 
returned  to  the  Six  Clerk  and  be  filed  by  him,  and  he  shall  add  the  name  of 
such  Master  to  the  original  entry  of  the  cause  in  the  Six  Cleik's  book,  and 
shall  also  cause  the  name  of  the  cause  and  of  such  Master  to  be  entered  in  a 
book  to  be  kept  by  the  Six  Clerks,  for  that  purpose,  in  the  Six  Clerk's  Office, 
and  which  shall  be  open  to  inspection  at  all  times  dming  the  office  houn, 
without  fee. 

It  is  to  be  recollected,  that  the  above  orders  only  apply  to  applications  under 
the  act,  and  orders  consequent  thereupon,  and  to  cases  in  which  a  reference  is 
required  to  be  made  to  a  Master  upon  inteilocutory  applications,  where  no  appli- 
cation or  reference  has  been  before  made  in  the  cause ;  when  the  reference  to 
the  Master  in  rotation  is  made  by  decree  or  decretal  order,  the  name  of  the 
Master  must  be  ascertained,  in  the  manner  above  stated,  (e)  If  the  decree  refeis 
it  ^  Wo  the  Maater  to  whom  the  cause  stands  referred^^  it  is  not  necessary  to 
get  the  Master's  name  repeated  on  the  decree,  but  a  copy  of  the  title  and  order- 
log  part  thereof  is  left  at  that  Master's  office,  {h) 

It  is  to  be  noticed,  that  where  a  reference  was  directed  by  a  decree  ^^  to  ike 
Master  in  rotation^^^  although  previous  references  in  the  cause  had  beei^  made 
to  a  Master,  and  a  motion  that  the  reference  to  the  Master  in  rotation  might  be 
declared  null  and  void,  and  that  the  reference  might  be  made  to  the  Master  to 
whom  the  previous  references  in  the  cause  had  been  made,  the  Vice  ChanceQor 
was  of  opinion  that  the  language  of  the  decree  was  right,  as,  by  the  terms  of 
the  order,  ^^the  Master  in  rotation  was  the  same  Master  to  whom  the  previous 
references  had  been  made.'Vt) 

It  may  be  mentioned,  in  tiiis  place,  that  after  a  cause  has  been  referred  to  a 
Master,  it  cannot  be  withdrawn  from  that  Master  without  an  order  of  the  Court, 
and  that  such  an  order  will  not  be  made  useless  on  very  special  oocasioDs,  such 
r  *702  1  ^  ^^^  incapacity  of  the  Master,  from  illness,  to  attend  lo  the  boai- 
I-  -I  ness,  *which,  to  justify  such  a  removal,  must  be  shewn  to  be  of  a 

very  uigent  nature.  In  one  case,  it  appears,  that  Lord  Eldon  directed  a  eanse 
to  be  removed  on  the  allegation  of  counsel,  that  he  found  the  Master  in  each  a 
state,  from  his  advanced  age  and  infirmity,  that  it  was  not  proper  to  go  into  die 
business  before  him.  (k)  Sometimes,  where  the  Master  has  died  and  a  successor 
has  not  been  appointed,  the  Court  will  make  an  order  that  the  cause,  if  the 
matter  of  the  reference  requires  immediate  attention,  should  be  transferred  to 
another  Master.  (/)  And  it  occasionally  occurs  that,  where  it  is  very  important 
to  the  interests  of  the  parties  that  some  particular  branch  of  a  cause  in  a  Mas- 
ter's Office  should  be  proceeded  with  during  the  long  vaeation,  the  court  wift 
make  an  order  directing  that  branch  of  it  to  be  referred  to  the  *  Vacation  Master.* 


(/)  Old.  1883.  (g)  Ante,  p.  789. 


9  Smith,  97.  (»)  AUoniey  OmtenX  t.  Sbon^  6  Sub.  4SL 

(k)  Anon.  9  Vm.  841. 
(/)  In  one  case  it  appears  that,  upon  the  death  of  m  Master,  a  general  order  was  nadi^ 
that  all  matters  referred  to  him  should  be  transferred  to  another,  Praa  Reg.  1S9. 
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Condud  of  the  Cause. 

The  proiecution  of  the  decree  devolves  upon  the  plaintiff,  he  being  ooneid- 
eied,  in  most  casee,  as  the  person*  principally  interested  in  forwarding  it  A 
reference  upon  an  interlocutory  order  is,  for  the  same  reason,  usually  prosecuted 
by  the  party  obtaining  it,  whether  plaintiff  or  defendant  In  order,  however, 
to  prevent  delay  in  the  prosecution  of  the  decree  by  the  party  whose  duty  it  is 
to  prosecute  it,  it  is  provided,  by  the  17th  of  Lord  Lyndhurst's  Orders,  (m) 
**  that  where  any  decree  or  order  referring  any  matter  to  a  Master,  is  not  brought 
in  to  the  Master*s  Office  within  two  months  afWr  the  same  decree  or  order  is 
pronounced^  (n)  then  any  party  to  the  cause,  or  any  other  party  interested  in 
the  matter  of  the  reference,  shall  be  at  liberty  to  apply  to  the  Courts  by  motion 
or  petitioo,  *as  he  may  be  advised,  for  the  purpose  of  expediting  p  ^.^^  -. 
the  prosecution  of  the  decree  or  order*  (a)  L  '-I 

It  is  also  provided,  by  the  56th  of  the  same  orders,  that  where  the  party 
actually  prosecuting  a  decree  or  order,  does  not  proceed  before  the  Master  with 
doe  diligence,  then  the  Master  shall  be  at  liberty,  upon  the  application  of  any 
other  party  interested,  eiiher  as  a  parhf  to  the  stiUj  or  as  one,  who  has  come  in 
and  established  his  daim  btfore  the  Master^  tinder  the  decree  or  order^  to 
eommit  to  him  the  prosecution  of  the  decree  or  order,  and  that,  from  thence- 
forth, neither  the  party  making  default  nor  his  soUcitor  shall  be  at  liberty  to 
attend  the  Master  as  the  prosecutor  of  the  decree  or  order.  Previously  to  the 
above  order,  however,  in  creditors'  suits  especially,  the  practice  of  the  Court 
had  been,  in  case  the  party  whose  business  it  was  to  prosecute  a  decree  neg- 
lected his  duty,  to  allow  a  party  interested  as  a  creditor  to  obtain  an  order  to 
prosecute  it  in  his  stead ;  (p)  and  it  seems  that  the  court  will  stiU  exercise  its 
authority,  by  taking  the  prosecution  of  a  decree  from  the  plaintiff  and  entrust- 
ing^ it  to  another,  and  that  even  after  the  Master  has  exercised  his  judgment  upon 
it^  and  has  refused  an  application  under  the  56th  order  above  mentioned,  (jj) 
In  Cook  V.  Bolton^  (r)  such  an  order  was  made,  notwithstanding  ^  __  ^ 
the  suit  *was  abated  by  the  death  of  a  defendant,  and  the  Lord  L  ^  ^  -I 
Chancellor  (Lord  Lyndhurst,)  refused  to  discharge  it  (s) 

(m)  Old.  1828. 

(n)  Thif  ought  to  bsTo  been  when  the  deerae  or  order  ia  entered^  enoe  a  rerj  conriderable 
time  nequently  and  of  neoeesity  elapeee  hefora  a  decree  or  order,  after  it  has  heen  pranouneed, 
can  be  pewod  and  entered. 

(o)  In  Mr.  Bmith'e  Chancery  Practice,  the  coune  of  proceeding,  where  the  party  having 
the  carriage  of  the  decree,  does  not  procure  the  name  of  the  Master  in  rotation  to  be  marked 
tbeieon,  or  having  done  so,  fails  to  carry  the  same  into  the  Master's  Office,  is  for  the  oppo- 
«te  partf ,  if  he  bas  not  taken,  or  is  not  justi6ed  by  the  nature  of  his  interest  in  taking,  an 
effiee  copy  of  the  deoiee,  to  give  notice  to  the  plaintiff's  solicitor,  that,  unless  he  procurea 
the  naBM  of  the  Master  in  rotation  to  be  marked,  and  carries  the  decree  into  the  Master's 
Office  within  two  days^  or  within  any  reasonable  time^  or  sends  him  the  decree  to  enaUa 
bim  to  do  it  for  him,  he  shall  be  compelled  to  take  an  office  copy  of  the  decree ;  and,  if 
neitlier  alternative  is  oompiied  with,  the  party  giving  the  notice  wiJl  be  entitted  to  the  costs 
of  taking  an  office  copy.  If  the  defendant  has  taken  an  office  copy  of  the  decree,  and  the 
pkontiff  does  not  procare  the  name  of  the  Master  in  rotation  to  be  marked,  and  the  decree 
earned  in  to  the  Master's  Office,  then  the  defendant  may  get  his  office  copy  marked,  and 
lesve  a  copy  of  the  ordering  part  of  the  same  in  the  Master's  Office,  or,  if  he  prefers  it,  he 
amy  apply  under  the  48th  order,  3  Smith's  Gh.  P.  97. 

(p)  Creoae  t.  Hunter,  3  Ves.  jan.  157,  165.  Vide  etiam  Sims  ▼.  Ridges  3  Mer.  358 ; 
P^mefl  T.  Walworth,  6  Mad.  81 ;  Fleming  v.  Prior,  8  Mad.  183;  Edmonds  v.  Ackland,  5 
Mad.  433. 

(9)  Wyatt  V.  Sadler,  6  Sim.  450.  (r)  5  Roas.  383. 

(«)  It  is  to  be  observed,  that  the  abatement  in  the  above  case,  was  occasioned  by  the  death 
of  a  defendant,  ao  that  the  suit  was  not  entiraly  abated;  and  that  the  older  was  sapported 

Vol.  v.— E 
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Applicatioiu  to  the  Court,  of  the  nature  above  pointed  out,  may  be  gieady 
facilitated  by  the  operation  of  the  57th  order,  (/^  which  directa  tha^  upon  any 
application  made  by  any  person  to  the  Court,  ttie  Maater,  if  required  by  the 
person  making  the  application,  shall,  in  as  short  a  manner  as  he  conTeniendy 
can,  certify  to  the  (/ourt  the  several  proceedtnes  which  shall  have  been  had  in 
his  office  in  the  same  cause  or  matter  and  the  date  thereof 


TFarrani  to  consider  the  Decree. 

Having  ascertained  the  name  of  the  Master  to  whom  the  cause  is  referred,  la 
the  manner  before  pointed  out,  (u)  the  solicitor  conducting  the  cause  most  kave 
a  copy  of  the  title  and  ordering  part  of  the  decree  with  the  Master  ;  and  it  ii 
directed  by  the  60th  of  Lord  Lyndhurst's  Orders,  (x)  that,  upon  the  bvingiBg 
in  of  every  decree  or  order,  the  solicitor  bringing  in  the  same  shall  fake  out  a 
warrant  appointing  a  time,  which  is  to  be  settled  by  the  Master,  ybr  thepurptM 
tf  the  saii  Master  taJdng  into  consideration  the  matter  of  the  said  aecree  or 
orders  and  shall  serve  the  same  upon  the  clerks  in  Court  for  the  respective  par- 
ties, and  upon  the  parties  or  their  solicitors  in  cases  where  they  shall  have  no 
clerks  in  Court;  and,  by  Uie  Slst  of  the  same  orders,  (y)  it  is  ordered,  dtti 
at  the  time  so  appointed  for  considering  the  matter  of  the  decree  or  order,  ihs 
Master  shall  proceed  to  regulate,  as  far  as  may  6e,  the  manner  of  its  ezeeotioa ; 
r  *706  1  ^  '^^  example,  to  state  what  parties  are  entitled  *to  attend  fulue 
^  -^  proceedings,  to  direct  the  necessary  advertisements,  and  to  poBi 

out  which  of  the  several  proceedings  may  be  propeiiy  goin^  on  pari  paosn^  and 
as  to  what  particular  matters  intenogatories  for  the  examination  of  parties  appetf 
to  be  necessary,  and  whether  the  matters  requiring  evidence  shall  be  proved  by 
affidavit  or  by  examination  of  witnesses,  and  in  the  latter  case,  if  necessary,  to 
issue  his  certificate  for  a  commission ;  and,  if  the  Master  shall  think  it  expe- 
dient so  to  do,  he  shall  then  fix  a  certain  time  within  which  the  parties  are  to 
take  any  proceeding  or  proceedings  before  him. 

These  orders  appear  to  have  been  framed  for  the  purpose  of  canyxi^  into 
effisct  the  recommendation  of  the  commissioners  for  inquiring  into  the  practiee 
of  tlie  Court  1(2:)  and  certainly  if  the  objects  suggested  in  their  report  as  lifcdy 
to  result  from  the  adoption  of  the  recommendation  could  be  attained,  die 
tinuance  of  these  orders  amongst  the  general  orders  of  the  Court  would  be 
desirable.  It  is  obvious,  however,  that,  in  many  cases,  the  observance  of 
would  be  perfectly  useless,  and  that  in  others,  especially  in  those  in  which  the 
enforcement  of  their  provisions  would  be  most  desirable,  it  would  be  impcadi- 
eable  to  earry  them  into  effect  It  is  observed,  by  an  intelligeot  writer  opoa 
^ '  subject,  *  that,  in  certain  references,  the  obligation  to  take  out  this  wamot  is* 


pHndpaUy  on  the  ground,  that  application  for  it  wm  not  to  moeha  nmnswliiig  in 

as  an  applicaliim  to  aothorisa  the  party  to  take  prooeedioaa  in  it^     When  the 

ooeaaooed  by  the  death  of  the  plainti^  the  application  abwild  not  ba^  that  the  ciediiar  avf 

be  at  liberty  to  proaecute  the  decree,  bat  for  penniaakNi  to  file  a  aoppfemaiital  bfl],  in  case  Ihi 

rapraaentative  of  the  plaintiff  doea  not  file  a  bill  of  leWvor,  within  a  iimited  ttoae,  wad  te 

aanre  the  order  on  auchrepieaeDtative^  Dixon  ▼.  Wyat^4  Mad.  893;  vufepeef,  Al 

and  Revivor. 


(/)  Ord.  1888.  (ci)  AnU^  p.  789. 

Ix)  Old.  1838.  (y)  Ibid, 

(a)  KUe  Chan.  Bep.  p.  80;  ib.  pr^  67,  88,  p.  48. 
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a  tax  upon  the  suitor,  an  expense  without  the  slig^htest  advantage ;  and  there  is 
somethmg  ludicrous  in  a  warrant  to  consider  how  a  decree  dismissing  a  bill  with 
costs,  or  containing  a  simple  reference,  is  to  be  prosecuted. '(a)     Where  the 
decree  is  more  complicated,  and  it  is  in  those  cases  chiefly  that  the  proposed 
meeting  of  all  parties  to  consider  the  method  of  carrying  on  the  decree  would 
be  attended  with  most  advantage,  how  are  the  directions  of  the  order  to  be 
eomplied  with?    It  is  to  be  recollected  that,  upon  this  attendance,  the  Master 
most,  necessarily,  be  totally  ignorant  of  any  of  the  circumstances  of  the  case| 
all  that  he  has  before  him,  is  a  copy  of  the  ordering  part  of  the  decree  alone. 
He  is  in  no  situation  to  decide  what  parties  are  entitled  to  attend  future  proceed- 
ings.    He  may  perhaps  be  able,  in  general,  to  decide  what  *adver-  r-    ^g^    ^ 
tisements  will  be  necessary  in  carrying  on  a  creditor's  suit,  but  how  L    ^        J 
can  he  point  out,  without  knowing  more  than  he  is  likely  to  do  from  the  mere 
ordering  part  of  the  decree,  which  of  the  several  proceedings  directed  upon  it 
may  be  properly  going  on  pari  passu^  and,  as  to  what  particular  matters,  inter- 
rogatories for  the  examination  of  the  parties,  appear  to  be  necessaiy?  and 
whether  matters  requiring  evidence,  shall  be  proved  by  affidavit  or  by  examina- 
tion of  witnesses?    All  and  each  of  these  matters  require,  in  cases  which  are  at 
all  out  of  the  ordinary  routine,  a  knowledge  of  the  facts  and  circumstances  of 
the  case,  which,  in  many  of  such  cases,  it  would  be  impossible  to  acquire  from 
the  verbal  information  of  the  solicitors  attending,  or  of  their  managing  clerks, 
and  indeed  could  only  be  properly  brought  before  the  Master  in  the  form  of  a 
state  of  &cts,(6)  which  would  be  attended  with  a  considerable  expense  to  the 
•nitor,  and  was  evidently  not  within  the  contemplation  of  the  commissioners, 
in  recommending  the  orders  in  question.     It  is  true  that,  in  some  cases,  a  com- 
pliance with  the  directions  of  the  Slst  order,  might  be  productive  of  advantage, 
by  affording  an  opportunity  for  suggestions  and  mutual  communications  to  pass 
between  the  solicitors  or  their  clients,  in  the  presence  of  the  Master  |  but,  in  the 
generality  of  cases,  especially  in  contested  ones,  these  are  not  very  likely  to 
occur;  and,  instead  of  the  Master  having  to  listen  to  useful  suggestions  and 
eoaununications  between  the  solicitors,  he  would  very  probably  be  occupied  in 
listening  to  discussions  and  arguments  upon  points  as  to  which  he  has  no,  power, 
from  want  of  information,  to  come  to  a  proper  decision.     It  is  evident,  there- 
fore, that,  in  most  cases,  a  compliance  with  the  terms  of  these  orders,  if  not 
iiyurious,  can  be  productive  of  little  or  no  advantage  whatever;  and  indeed,  the 
impractioibility  of  complying  with  the  51st  order,  is  so  strongly  felt,  that,  in 
■ome  offices,  the  obligation  to  take  out  the  warrant  to  consicbr  the  decree  is 
dispensed  with,  although  in  others  the  Masters  feel  themselves  bound  to  comply 
with  the  order,  (c) 


*0/ fFarranii.  [   nW    ] 

Before  we  proceed  to  examine  the  course  of  proceeding  before  a  Master  in 
epeeifie  cases,  it  is  proper  to  ^rect  the  attention  of  the  reader  to  oertain  points 
nlatifig  to  the  Master^s  Office,  which  are  common  to  all  references.  The  first 
of  these  points  whieh  suggests  itself,  is  the  method  of  bringing  the  parties  who 
are  interested  in  the  subject  matter  before  the  Court 


(a)  3  Smith's  Ch.  Pr.  100. 

(&}  It  is  itmted  that,  in  acting  under  this  order,  Master  Stratford  eompelled  the  party  to 
Mii«  in  a  slate  offsets,  and  proposal  as  to  the  manner  of  ezecatiog  the  deciM.  a  S^     100. 

(c)  %  BauHh,  100. 
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This  is  done  by  means  of  *a  warrant^^  which  is  a  mere  memonndomf  vpoa 
a  slip  of  paper,  entitled  in  the  cause,  and  signed  by  the  Master^  appoiatini  a 
day  and  hour  for  all  parties  concerned  to  attend  him  on  the  matter  of  the  refer- 
ence }  it  is  generally  in  this  form  :— 

By  virtue  of  an  order  of  rtference^  I  do  mpoint  to  consider  the  maUm 

thereby  to  me  referred^  on next  at  —  (f^the  clocks  in  the  -^—  nomit 

at  my  Chambers  in  Southampton  Buildinge,  Chancery  Lane^  at  which  time 
and  place  all  parties  concerned  are  to  attend*  S.  C*  Cox»(<Q 

JkUed  the --^  day  of 1830. 

This  warrant  is  obtained  from  the  Master's  clerk,  by  the  solicitor  applyof 
for  it,  who  underwrites  a  memorandum  expressing  the  object  of  it;  after  whka 
copies  of  the  warrant  are  served  on  the  opposite  clerks  in  Court,  (e)  who  forwaid 
them  to  their  respective  clients  •(/) 

They  should  be  served  upon  the  clerks  in  Court  of  all  parties  who  are  eati- 
d^  to  attend  Uie  Master  upon  the  reference.  (^) 

There  must  be  at  least  one  clear  day  between  the  day  of  issuing  the  wamat 
and  the  day  appointed  by  it  for  the  attendance  of  the  parties  thereon  |  thus  o& 
Thuisday  for  &turday,  Saturday  for  Tuesday,  &c.(A) 

This  rule,  however,  does  not  apply  to  special  applications  under  the  3  &  4 
W.  4,  c  94.  s.  13;  or  under  the  orders  made  in  pursuance  of  that  act,  which 
r  *708  1  ™^^  ^  served  at  least  *two  clear  days  before  the  return  theieoC(i} 
L  ^^  J  In  the  case  of  a  warrant  to  sign  a  report^  it  is  necessary  this 
there  should  be  three  dear  days  between  the  day  of  service  and  the  tiae 
appointed  by  the  warrant  (A) 

It  is  to  be  observed,  that,  wherever  a  state  of  facts,  charge,  or  daim,  or  oAci 
document,  is  left  at  a  Master's  Office,  the  solicitor  leaving  it  takes  out  a  wi 


which  he  underwrites  ^on  having  the  state  offacts^  ^c*  This  is  lemeda 
^warrant  on  leavings*  and  is  served  in  the  usuafmanner,  but  it  is  consdeieda 
mere  formal  one,  to  afford  the  opposite  p^rty  an  opportunity  of  obtaining  a  eopf 
of  the  document  left,  that  he  may  either  admit  or  contest  the  circumstances  thae 
stated,  as  he  may  be  adv]^ed•(/) 

After  the  return  of  this  warrant,  another  is  obtained,  which  is  nnderwrillai-* 
^to  proceed  on  the  state  offacts^  SfcJ*  This  is  called  a  ^warrant  to  pn- 
cee(2.'(fii)    This  must  also  be  served  as  other  warrants,  and  is  perenq$tary*{ii^ 

On  the  attendance,  by  all  parties,  before  the  Master,  at  the  time  specified  m 
the  warrant,  he  proceeds  to  consider  the  matter  referred  to  him ;  and^  if  As 
matter  cannot  be  got  through  upon  the  first  attendance,  other  warrants  to  proesei 
must  be  sued  out  and  served  tUl  the  matter  is  complete.  It  is  to  be  obsent4» 
however,  that  if  a  further  affidavit,  in  support  of  any  proceeding  before  As 
Master,  is  left,  and  a  warrant  on  leaving  is  taken  out,  the  warrant  ^furdierla 
proceed,'  must  not  be  returnable,  ijntil  three  clear  days  after  the  further  affidatk 
was  left.  (0) 

It  is  to  be  observed  that,  on  every  attendance,  the  Master  or  his  cleik  maiks 
in  his  book  the  names  of  the  solicitors  who  attend,  and  that  no  other  attendsnoe 


Bemetf  8  Piractiee,  Appx.  1.  (e)  Ante^  p.  814. 

)  BeniMtt's  Piae.  7. 


(i)  AslDtlMp«itwtwho«sflHlilMtos*lBiidtheMarter»MJ^Mi^p.801. 

(A)  1  Newl.  824;  2  Smith,  106.  (t)  Ord.  1833,  XX. 

(k)  8  Smith,  105.  (Q  Ibid. 

(m)  Ibid.    It  IB  nid  tfa«t  the  Mtstei%  with  one  eseepticNi,  attow  «  parlf  t^takmwm, 
wtrmnt  to  proMod  at  the  mme  time  as  the  warrant  on  leaTing^  providad  the  ivtan  ef 
warrant  to  proceed  u  not  made  earlier  than  it  would  hafe  been,  if  taken  oat  after  the 
of  the  warrant  on  leatioa.    2  Smith,  106. 

(n)  Ord.  1828.  LDC.  (0)  2  Sntlh,  107. 
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ftan  those  so  marked  will  be  allowed  in  costs.  It  is,  therefore  necessary,  for 
flie  solicitor  to  be  careful  that  his  attendance  is  marked,  lest  the  Master  or  his 
derk  should  omit  to  do  it  in  the  hurry  of  business.  (/)) 

*In  general,  the  time  allowed  by  the  Masters  for  hearing  upon  r-  ^^^  ^ 
each  warrant,  does  not  exceed  an  hour,  but,  b^  the  59th  order,  L  *^^  J 
before  refeired  to,  the  Master  is  at  liberty  to  contmue  the  attendance  beyond  the 
hour,  and  during  such  time  as  he  thinks  proper,  and  he  is  e^npowered  to  increase 
the  fee  of  the  sohcitor*s  attendance,  in  proportion  to  the  time  aetuafly  occupied 

The  same  order  also  directs,  that,  in  case  the  Master  shall  not  be  attended 
by  the  solicitor,  or  a  competent  person  on  behalf  of  the  solicitor,  of  any  party, 
Ae  Master  shall,  in  such  case,  disallow  the  usual  fee  for  the  solicitor's  attend- 
ance, taking  care  either  in  allowing  the  increased  fee  or  disallowing  the  usual 
fee,  to  mark  his  determination  in  his  attendance  book,  and  also  on  the  warrant 
for  attendance. 

Formerly,  a  Master  could  not  proceed  with  a  reference  de  die  in  diem,  with- 
out a  special  order  from  the  Court  giving  him  liberty  to  do  so ;  (q)  but,  by  a 
recent  order,  every  Master  is  now  at  liberty  to  proceed  in  all  matters  de  die  in 
dietn  at  his  discretion,  (r)  In  such  cases,  as  there  will  be  no  intermediate  time 
for  the  service  of  the  usual  warrants  to  proceed,  the  Master  must,  on  each  day, 
fix  the  time  for  the  next  attendance  of  tne  parties. 

It  is  to  be  observed,  that  the  order  above  referred  to  leaves  it  to  the  Master's 
&eretion  to  decide  whether  he  will  proceed  de  die  in  diem  or  not 

Under  the  old  practice,  the  attendance  of  a  party  upon  a  warrant  was  not 
required  of  him  until  the  second,  and  in  most  cases,  not  before  a  third,  warrant 
had  been  served  upon  him,  (e)  but  now  every  warrant  for  attendance  before  the 
Master  is  to  be  considered  peremptory^  (t)  and  the  Master  may,  upon  the  non- 
attendance  of  the  party,  proceed  m  his  absence  ex  parte.  For  this  purpose,  he 
miiBt  administer  an  oath  to  the  peison  who  served  the  warranty  of  the  same 
having  been  duly  served,  and  then  proceed  on  the  business  of  the  warrant  {u) 

The  form  of  the  oath  made  on  this  occasion  is  endorsed  by  *the  p  ^^^^  ^ 
Maeler*s  derk  upon  the  warrant;  (x^  and  it  is  to  be  observed,  ^  -J 

diat  the  service  of  the  warrant  on  leaving  requires  to  be  proved  as  well  as  that 
of  the  warrant  to  proceed,  (y) 

If  a  warrant  has  been  served  on  a  party  in  the  country,  Ae  service  may  be 
proved  by  affidavit  (z) 

The  proceeding  ex  parte  is  not  confined  to  cases  where  there  is  only  one  par^ 
who  ought  to  attend,  but  makes  default,  for  by  the  58rd  order,  (a)  it  is  directed, 
Uiat,  where  some  or  one  but  not  all  the  parties  do  attend  the  Master  at  an  ap* 
pointed  time,  whether  the  same  be  fixed  by  the  Master  personally,  or  upon  a 
warrant,  then  the  Master  shall  be  at  liberty  to  proceed  ex  parte,  if  he  thinks  it 
expedient,  considering  the  nature  of  the  case,  to  do  so. 

it  is  also  provided,  by  the  54th  order,  that  where  the  Master  has  proceeded 
ex  parte,  such  proceeding  shall  not  in  any  manner  be  reviewed,  unless  the  Mas« 
ler,  opon  a  special  application  made  to  him  for  that  purpose  by  the  party  wh# 
was  absent,  shall  be  satisfied  that  he  was  not  gailty  of  any  wilful  delay  or  neff« 
ligence,  and  then  only  upon  payment  of  all  eosts  occasioned  by  his  non-attend- 
aace,  snch  costs  to  be  certified  by  the  Master  at  the  time,  and  paid  by  the  party, 
er  his  soliciter,  before  he  shall  be  permitted  to  proceed  oo  the  wwiant  to  review* 


(p)  I  Tarn.  ^  y.  838.  {q)  PureeU  ▼.  M'Xamsii,  11  Yes.  863. 

(r)  Old.  1838.  LVIII.  («)  1  Newl.  334. 

(/)  Old.  1838.  LIX.  (t«)  1  NewL  834. 

(«)  3  Sailfa,  107.  (y)  Ibid. 

\z)  Dad.  (a)  OnL  1838. 
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By  Lord  CoY6Dtiy*8  Ordeis  it  is  provided  thai,  *  if  the  ease  be  radi  tint  ikt 
Master  cannot  proceed  in  the  absence  of  either  party  or  his  counad  witboal 
just  cause  absenting,  the  Master  is  presently  to  citify  this  Court  of  the  de&nit, 
that  the  defaulter  may  be  punished  by  commiiment,  costs,  or  otherwise,  as  the 
Court  shall  direct ;'  (a)  and,  by  a  recent  order  it  is  further  provided,  that  when 
a  proceeding  fails,  by  reason  of  the  non-attendance  of  any  party  or  partiea,  and 
the  Master  does  not  think  it  expedient  to  proceed  exparte^  then  the  JMaster  »  ai 
liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks  it  reasonable  to  he 
paid  to  the  potrty  or  parties  attending,  by  the  absent  party  or  parties,  or  bj 
r  11901  n  ^  ^'  ^^^  solicitor  or  solicitois,  *or  clerk  or  clerks  m  Court  psi< 
L  ^  sonally,  as  the  Master  in  his  discretion  shall  think  fit :  and,  nna 

motion  or  petition  without  notice,  the  Court  will  make  an  order  ibr  the 
of  snch  eost8*aooordingly«  {b) 


Parties  enUlUd  to  attend. 

The  party  eooducting  the  cause  in  the  Master's  Office  must  take  caie  that  all 
parties  entitled  to  attend  any  proceedings  under  the  decree  or  order,  have  das 
notice  by  service  of  warrautai  in  the  manner  before  stated*  Who  these  an, 
where  the  pardes  are  numerous  and  their  interests  complicated,  is  not  alwafs 
an  easy  task  to  ascertain,  and  it  is  conceived  that  the  following  general  nks 
vpon  the  subject,  which  are  to  be  found  in  a  recent  Treaties  by  an  offieer  sf 
die  Court,  which  has  been  freqoendy  referred  to  in  the  foregoing  pi^gea,  wS  he 
useful  to  the  practitioner  in  pointing  out  to  him  the  parties  upon  whost  he 
to  serve  his  wanants. 

The  general  rule  of  the  Court  appears  to  be,  that  all  parties  benefieiaUj  i 

ested,  either  in  the  estate  or  in  the  fund  in  question,  are  entided  to  attend  betel 
the  Master  on  all  those  proceedings  which  may  ajBeet  their  intorests,  or  i 
or  diminish  their  proportion  in  the  fund :  thus  all  parties  entided  to  a 
five  share  of  a  residue  are  entided  to  attend  on  those  proceedings  which  tend  Is 
increase  or  diminish  the  residuary  fund,  (c)    The  only  exception  to  this  nis 
appears  to  be  the  case  of  a  reference  to  the  Master  of  the  title  to  an  estate  pv^ 
cnased  under  a  decree,  in  which  case  the  Master  will  only  allow  the  ▼endoi's 
solicitor  to  attend  before  him  on  the  inquiry,  (d)    This  rule,  however,  is  «^ 
ject  to  some  limitations,  if  the  fund  distrioutable  under  a  will  is  sofficien^— 
thus,  general  legatees  only  are  allowed  to  attend  on  those  proceedings  wUch 
stricdy  affect  or  relate  to  their  legacies,  and  not  on  the  general  pmrrnrtii^n 
but  if  the  fund  is  not  sufficient  to  pay  the  l^cies  in  fulC  they  are  eoiitisd  to  I 
attend  all  {Mroceedings  which  rdate  to  or  may  affect  the  fund  out  of  whieh  ihif  1 
ere  to  be  paid,  (e)    Parties  entided  only  to  the  personal  estate  are  not  esl'  ^ 
r    *802    1  ^  *attend  those  proceedings  which  affect  the  teal  estate  ahws| 
I-  -J  the  converse  of  the  rule  prevents  those  interested  solely  ia  the 

estate  from  interfering  with  proceedings  relating  exclusively  to  the 
sstrte,  supposing  always  that  these  pr^eedinn  have  no  ccmateral 
each  other ;  for  if  either  fund  may  be  affected  by  the  deficiency  of  the 
each  party  may  be  indirecdy  interested  in  both,  and  is  then  entided  to  attend.  (/) 

(a)  B«uDet*f  Old.  79.  (b)  Ord.  1838.  LY. 


(e)  3  SinitJi,  100.  (d)  Ibid. 

>)  2  Smith,  101;       ' 
:/)  a  Bmitli,  101. 


(ej^S  Smith,  101;  vide  etUm  Chillingworth  v.  CbUUagworth,  cited  flb.  p.  100. 
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An  executor,  as  the  legal  representative  of  his  testator,  is  entitled  to  attend 
on  all  proceedings  relating  to  the  chaiges  of  creditors  seeking  payment  out  of 
tbe  personal  estates ;  but,  after  there  has  been  a  report  of  debts,  if  all  the  par- 
ties interested  in  the  personal  estate  are  before  the  Court,  he  is  only  entitled  to 
attend  on  those  proceedings  in  which  he  is  personally  interested  as  an  account- 
iogwrtf.(g) 

Tmstees  are  not  allowed,  (except  in  proceedings  carried  on  by  themselves,) 
to  attend  before  the  Master  in  cases  where  all  the  cestui  que  trusts  are  before 
the  Court;  but  if  there  are  any  parties  in  esse^  or  who  may  come  into  esse, 
who  may  become  interested,  and  whose  interests  are  only  represented  by  the 
tmstees  and  is  not  too  remote;  the  trustees  will  be  entitled  to  attend  the  pro- 
ceedings affecting  those  interests,  (h) 

Parties  having  charges  on  an  estate  or  on  a  fund,  are,  if  the  estate  or  fund  is 
snffieient,  entitled  only  to  attend  on  the  proceedings  brought  in  by  themselves ; 
bat  if  there  is  a  deficient  fund,  each  incumbrancer  is  entitled  to  attend  on  the 
cfaaiges  of  those  incumbrances  who  claim  a  priority  over  him,  but  not  on  those 
who  do  not  charge  to  be  of  a  prior  date  to  his  security,  (t)  The  same  rule 
•lilies  to  creditors  coming  in  to  prove  their  debts  under  a  decree.  (A;^ 

The  above  restrictions  are  adopted  for  the  purpose  of  protecting  tne  party  or 
the  funds  upon  which  the  costs  of  the  suit  will  eventually  devolve,  from  being 
pvit  to  expense,  by  the  unnecessary  attendance  of  parties  before  the  Master ; 
and  die  appfication  of  them  is  generally  regulated  by  the  Master  to  r-  ^^^^  -. 
*whose  discretion  it  is  hit     By  the  01st  order,  {k)  above  referred  ^  -^ 

to,  the  Master^  strictly  speaking,  is  bound,  where  it  can  be  done,  to  point  ouU 
St  Ae  attendance  upon  the  warranty  to  consider  the  course  of  proceeding  under 
tfie  decree,  who  the  parties  are  that  are  entitled  to  attend  him,  and  in  cases 
where  he  may  be  in  a  situation  to  do  so,  at  such  attendance,  it  is  very  desirable 
that  the  terms  of  the  order  should  be  complied  with.  It  is  obvious,  however, 
that,  in  many  cases,  this  would  be  impracticable ;  but  as  the  order  does  not  pre* 
dodie  the  discussion  of  this  point  at  any  future  stage  of  the  proceeding,  and  the 
Master  may,  at  any  time,  entertain  an  objection  to  a  par^  attending  before 
Mm,  on  the  ground,  that  his  interest  does  not  entitle  him  to  do  so  at  the  risk  of 
throwing  the  expense  of  his  attendance  upon  the  fund  or  the  party  to  be  charged 
with  the  costs.  If  the  Master,  upon  an  objection  being  made  to  the  attendance 
of  a  party  before  him,  is  of  opinion  that  such  attendance  is  inadmissible,  he 
may  refuse  to  mark  the  attendance  of  the  solicitor  of  the  party  in  his  book, 
which  will  have  the  effect  of  depriving  such  solicitor  of  the  costs  of  such  attend- 
anee  upon  the  general  taxation  of  the  costs. 

If  the  Master  should  be  considered  to  have  come  to  an  improper  conclusion 
in  not  allowing  a  party  to  attend  before  him,  the  proper  course  to  obtain  the 
opinion  of  the  Court  upon  the  point  would  be,  to  present  a  petition  praying  that 
the  party  might  be  permitted  to  attend  the  Master.  On  one  occasion,  an  api^i- 
eation  by  motion  appears  to  have  been  made  to  the  Court,  on  the  ground  that 
the  Master  had  refosed  to  mark  in  his  book,  the  attendance  of  a  solicitor,  and 
the  motion  was  ordered  to  stand  over,  that  the  Lord  Chancellor  might  see  the 
Master,  when  the  object  of  the  motion  appears  to  have  been  obtained,  and  it 
was  not  mentioned  again. (/) 

It  is  to  be  noticed,  in  this  place,  that  the  Master  has  not  only  the  power  of 
restricting  the  attendance  of  parties  or  their  solieitors  before  him,  in  the  manner 
before  stated,  but  he  is  also  empowered,  in  certain  cases,  to  extend  them  ^^y 


(g)  Ibid.  103.  (A)  Ibid. 

(i)  Ibid.  (k)  Hara  v.  Row*  S  Vm 

(k)  Ord.  1838;  sn/e,  789.  (/)  %  Tamer  6t  V.  816. 
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L  -^  ever,  *in  any  proceeding  before  a  ifaetert  the  same  aolicilDr  ii 

emplo3red  for  two  or  more  persons,  such  Master  may,  at  his  discretioBv  nqain 
that  any  of  the  said  parties  shall  be  repreeented  before  him  by  a  diatinet  soiidifli^ 
and  may  refuse  to  proceed  until  such  party  is  so  represented.' 

The  rule  that  all  parties  interested  in  the  result  are  entitled  to  attend  beto 
the  Master,  applies  not  only  to  those  who  are  parties  to  the  raatnctioas,  hat  to 
those  who  are  qtsasi  parties,  by  having  come  in  under  the  decree  and  estabbibed 
a  claim,  who,  subject  to  the  rules  be&re  pointed  oat,(fa)  are  entttied  to  aoln 
of  all  proceedings  which  affect  their  interests.  In  order  to  remove  the  embanii^ 
ment  which  frequently  arose  as  to  the  proper  method  of  serving  such  pailieiik 
has  been  provided,  ^  That  whenever  a  person  who  is  not  a  party,  i^ipears  in  $Kf 
proceeding,  either  before  tlie  Court  or  before  the  Master,  service  apoa  the  Mlid- 
tor  in  London,  by  whom  such  party  appears,  whether  soch  aolicitor  set  m 
principal  or  agent,  shall  be  deemed  good  service,  except  in  eaeee  rmmrag 
personal  eervtce^^n)  It  is  to  be  observed,  that  the  effect  of  the  above  f^gab- 
tion  is  to  permit  service  upon  the  solicitor  in  those  cases  only  in  wfaii^  ihi 
individual  party  to  be  served  is  not,  actnally,  a  party  to  the  suit,  and  has  then- 
fore  no  clerk  in  Court  upon  whom  such  service  can  be  made,  and  that  it  has 
been  held  that  the  respondents  to  a  charitv  petition  are  parties  lo  the  proeeedHfi 
and  therefore  do  not  come  within  the  onier.(o) 

Service  upon  the  solicitor,  under  the  above  order,  need  not  be  penoii8L(^) 
The  general  rule,  that  all  persons  having  an  interest  in  the  reanlt  of  the  pi»* 
ceedings  should  have  notice  of  the  atten&nce  before  the  Master,  extends  to 
cases  in  which  a  defendant  after  appearance  to  the  subpmna,  has  alleved  Ibt 
bill  to  be  taken  against  him  pro  eof^e»so^  and  a  decree  to  be  made,  for  vaatof 
an  answer.     In  such  oases,  as  well  as  in  cases  where  the  decree  has  been  asfc 

rn  the  answer  of  the  party,  it  is  necessary  to  serve  him  with  wanants  u|Na 
proceedings  in  the  Master's  Office,  by  which  his  interests  are  in  aay  «af 
r  *805  1  ^ff^^^  lio)  *<^  ^  ^  recent  case,  where  a  decree  had  been  nadi 
^  -*  against  a  defendant  nro  eonfeeeo^  and  upon  the  eanse  eoau«f  m 

before  the  Master  of  the  Rolls,  (Lord  Langdale,)  for  furtlier  directions  upoa  the 
Master's  report,  it  appeared  that  the  plaintiff  had  not  served  the  defendant  vail 
notice  of  the  proceedings  before  the  Master,  under  the  decree,  it  was  ovdei«l» 
although  no  person  appeared  for  the  defendant,  that  the  ocder  oonfimiag  ihs 
report  should  be  dischaived  and  the  report  taken  off  the  file,  and  that  the  aoeoal 
should  be  taxed  by  the  Master  de  novo.{r) 

It  is  to  be  remembered  that  a  distinction  exists  in  this  respect  between  deenei 
pro  confeseo  under  the  statute  for  want  of  appearance,  and  decrees  pro  conftm 
for  want  of  an  answer.  In  the  former,  there  being  no  one  whom  the  plttstif 
can  serve,  all  the  necessary  proceedings  must  necessarily  be  ex  parie,{a) 

But  although  a  party  who  has  appeared,  but  has  allowed  a  decree  to  be  takflft 
against  him  pro  confeeso  for  want  of  an  answer,  is  entitled  to  have  notice  of  tht 
proceedings  against  him  under  the  decree  in  the  Master*s  Office,  he  will  nol  bt 
entitled  to  appear  upon  such  notice  before  the  Master,  without  previoody  ob- 
taining an  order  for  that  purpose.  (/)    This  order  will  not  be  granted  exoeft 


(m)  Old.  1828.  (m)  Ante,  pp.  801,  809. 

(ft)  Old.  1828.  XUr.  (o)  In  re  Willoaghby'i  Charitf,  6  Sua.  18. 

(p)  t  Smith,  106. 

Iq)  King T.  Bryant,  3  M.dcC.  191;  mefe e/iam Domintceta  v.  Latti, 2 Dick.  688;  iafr» 
vol.  1,  608. 

(r)  Ptfiy  T.  Penymm,  Rolb,  18 Joly,  1838,  ex  rektkm  E.  D.  Golfille^  ]l«ff% 
(a)  Thompson  v.TraCtBr,  dtod  8M.  4cC.  183;  andMrftaafe,  v.  1,  p.  698. 
(0  Hoyn  V.  Hoyn,  Jac  46. 


upon  termsy  and  in  £%nT*  JSfeyn9(ti)  Lonl  EUdonreAiBed  to  peimitthe  defend- 
aot  to  attend  the  Master  upon  toe  aooounte  directed  by  the  decfee,  unless  upon 
the  teims  of  his  paying  all  the  ooete  of  the  suit,  including  the  costs  of  his  ooo' 
tempt  up  to  the  time  of  making  the  order. 

Parties  who  are  entitled  to  attend  upon  the  Master,  are  entitled  to  take  copies 
of  all  proceedings  in  writing  brought  into  the  Master^s  Office,  which  in  any  way 
affect  their  interest,  and  wiU  be  allowed  the  costs  of  snch  copies  in  taxation,  (df) 
Thus,  if  interrogatories  are  exhibited  for  the  examination  of  an  executor,  or 
other  accounting  party,  or  hie  examination  is  left,  *or  if  a  debtor  or  r-  ^^^  -i 
creditor  account,  or  duiives  and  discharges  arising  out  of  either,  or  ^  -^ 

ehuges  or  claims  of  creditors  or  otheia,  are  brought  in,  all  the  parties  to  the 
suit,  liable  to  be  affected  by  the  results  of  these  accounts  or  claims,  are  entitled 
to  take  copies  of  them.^y)  Formerly,  no  person  was  at  liberty  to  object  to  or 
defend  the  proceedings  oefore  the  Master,  upon  any  account,  or  taxing  of  costs, 
but  such  of  the  parties  as  should  actually  pay  for  an  office  copy  of  such  accounts, 
or  bill  of  costs  from  the  Master ;(;?)  and  the  same  rule  extended  to  ail  other  pro" 
oeediqgs  in  the  Master's  Office  upon  which  a  party  appeared.  By  a  recent  act 
of  Paniament,(a)  however,  it  has  been  enacted,  ^that  no  person  shall  be  com- 
pelled or  required  to  take  or  pay  for  any  copy  of  any  paper  or  document  in  the 
office  of  any  Master  in  ordinary,  and  that  every  person  shall  be  at  liberty  to 
take  a  copy  of  such  part  only  as  he  may  require  of  any  paper  or  document 
being  in  the  office  of  any  such  Master,  and  of  any  interrogatories  being  in  the 
office  of  either  of  the  Examiners  of  the  said  Court;  provided  akcaiui^  that,  in 
the  taxAtion  of  costs  as  betwemi  paifty  and  party^  or  as  between  soiieiior  and 
eUent^  no  perron  shall  be  allowcxi  the  costs  of  the  copy  of  any  paper  or  docu- 
ment originating  in  the  Master's  Office,  or  brought  in  before  a  Master,  unlese 
such  copy  shall  have  been  either  made  in  the  Master's  Office,  or  transcribed  from 
a  copy  made  therein  and  taken  by  the  party  claiming  to  be  allowed  the  costs  of 
sQch  second  or  other  copy,  or  unless  such  copy  should  have  been  made  for  the 
use  of  any  Master,  or  of  the  Court,  or  by  the  desire  or  for  the  use  of  the  dient 
6r  dientB  claiming  to  be  paid  for  such  copy. 

The  right  to  take  copies  of  proceedings  in  the  Master's  Office,  extends  not 
only  to  the  copies  of  such  matters  brought  in  by  the  plaintiff,  but  to  such  as  are 
brought  in  by  the  co-defendants ;  and,  in  ^t,  the  right  is  solely  regulated  by 
the  influence  of  the  proceeding  upon  the  estate  or  fund,  and  the  interest  of  tlie 
party  claiming  to  attend  in  the  result  ai  that  fHroceediqg.(6) 


*Produciion  of  Documents.  [   *807    ] 

Almost  every  decree  which  directs  a  reference  to  the  Master,  either  to  make 
inquiries  or  to  take  accounts,  contains  the  following  direction  :  *  And  for  the 
better  {taking  the  said  account  and)  discovery  of  the  matters  aforesaid,  the 
parlies  are  to  produce,  before  the  said  Master,  upon  oath,  all  deeds  (or  books,) 
papers  and  writings,  in  their  custody  or  power,  relating  thereto,  and  are  to  be 
examined  upon  interrogatories  as  the  Master  shall  direct,^ {c) 

It  is  to  be  observed,  that  the  words  <  as  the  Master  shall  direct,'  apply  to 
both  branches  of  the  direction,  viz:  to  the  production  of  deeds,  &c.,  and  to  the 


(u)  UU  wpra.  (x)  8  Smith,  100. 

(v)  2  Smith,  100.  (z)  6  Harr.  474. 

(a)  8  &  4  W.  4,  c  94,  s.  19.  (6)  3  Baith,  101. 
(e)  Seton  on  Deeiwi^  11. 
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ezamination  of  interrogatories,  and  that  they  are  considered  important  asTcsliif 
the  Master  with  a  discretion  upon  the  subject  of  production ;  so  itat,  wlieiethef 
were,  hy  accident,  omitted  in  the  decree,  they  were  ordered  to  be  added  <m  a 
motion  for  that  purpose.  (<f) 

This  discretion,  however,  the  Master  could  only  exercise,  under  the  old 
practice,  by  determining  whether  there  should  or  should  not  be  any  prododioB 
at  all  I  if  a  production  was  ordered,  it  was  in  die  words  of  the  decree  ind 
extended  to  att  the  books,  papers,  and  writings  relating  to  the  matters  refened, 
which  were  in  the  custody  or  power  of  the  party  required  to  make  the  produe- 
tion ;  by  a  recent  order,  (dd)  however,  it  has  been  declared,  that  where,  by 
any  decree  or  order  of  the  Court,  books,  papers,  or  writings,  are  directed  to  be 
produced  before  the  Master,  for  the  purposes  of  such  decree  or  order,  it  shdl 
be  m  ^Ae  discretion  tfthe  Master  to  determine  whtd  books,  papers,  and  writingii 
are  to  be  produced,  (e) 

It  has  been  held  that,  under  the  general  words  of  the  decree  above  quoted, 
r  *808  1  ^^  Master  has  authority  not  only  to  determme  ^whether  the  doeo- 
^  -^  ments  should  be  produced,  from  time  to  time,  before  him,  but  tin 

to  direct  them  to  be  deposited  in  his  office,  so  long  as  ho  thinks  that  any  nsdi 
pnrpose  may  be  answered  by  their  remaining  there,  and  then  to  allow  the  ptrty 
to  take  them  back.f/)  This  authority  has,  since  the  above  cited  decisioDS, 
been  confirmed  by  the  general  order  last  referred  to,(g)  which  not  only  direcH 
that  it  shall  be  in  the  discretion  of  the  Master  to  determine  what  books,  kc  are 
to  be  produced,  but  gives  him  power  'to  determine  when  and  far  haw  kmg 
they  are  to  be  left  at  his  office,'  or,  in  case  he  shall  not  deem  it  necessary  tbal 
such  books,  papers,  and  writings  should  be  left  or  deposited  in  his  office,  then 
he  is  empowered  *  to  give  directions  for  the  inspection  thereof^  by  the  paitiei 
requiring  the  same,  at  such  time  and  in  such  manner  as  he  shall  deem  eipe- 
dient'(A) 

It  is  to  be  observed,  that,  under  the  above  order,  the  Master  has  a  right  to 
require,  by  his  warrant,  that  all  such  documents  as  he  shall  think  proper  dial 
be  left  in  his  office,  and  that  a  refusal  to  leave  them  in  pursuance  of  such  a 
warrant,  is  considered  as  a  disobedience  of  the  original  order  of  the  Court  diieel' 
ingtheir  production,  and  may  be  treated  accordingly,  (i) 

The  mode  of  proceeding  to  enforce  the  production  and  deposit  oi  documoHa, 
is  by  taking  out  and  serving  a  warrant  in  the  usual  form,  underwritten  to  die 
foUowing  effect  :-^*at  which  time  the  defendant  is  to  pnxiuce  before  me,  and 
deposit  in  my  office,  all  such  deeds,  books,  and  papers  as  are  in  his  custody  or 
power  relating  to  the  matters  referred  to  me.'  If  any  particular  documeola 
should  have  roen  mentioned  in  any  answer  or  examination,  or  in  any  schedok 
or  other  proceeding,  they  may  be  referred  to  in  the  underwriting  to  the  warrant  ;(i] 
but  it  is  to  be  observed,  that  a  party  can  only  be  ordered  to  bring  in  docomenla 
specified  in  any  pleading  or  examination  or  schedule,  or  other  proeeedii^,  in 
r  *fiOO  1  ^^^^  where  such  pleading,  *&c.  can  be  read  as  an  admission  anioat 
I-  ^  such  party,  and  that  the  Master's  certificate  of  a  defendant's  ckranh 


peUii 


[d)  Punderaonv.  Dixon,  6  Mad,  121.  (dd)  Ord.  1888,  DC. 

\e)  This  diflcretion  of  the  Master,  is  timited  by  the  rules  which  guide  the  Court  in 
ting  a  discoveiy  and  production  of  documents  in  other  cases ;  mde  pottf  *  Inlerlocniaiy 
applications  for  the  production  of  documents. 

Henna  v.  Dunn,  Mad.  dt  GMd.  840;  Bidden  v.  Liddiaid,  1  Sim.  888. 
;)  Ord.  1828,  IX. 

i)  Ibid.     This  order  extends  as  well  to  decrees  and  orders  made  helbra,  aa  to  those  made 
after  the  date  of  the  new  orders.     In  re  the  parishes  of  Llantrisant,  1  R.  dt  M.  86. 
(i)  Shirley  ▼.  Barl  Ferrers,  1  M.  db  O.  (A)  Bennett's  Prae.  78. 


in  the  production  of  papers,  founded  on  an  admiaaion  contained  in  the  anawerof 
another  party,  will  be  urreffular.(/) 

If  the  party  is  prepared  to  bnng  in  such  deeds,  &c.,  as  may  be  in  his  poa* 
session,  custody,  or  power,  a  schedule  of  them  should  be  made  out,  ana  an 
affidavit  that  the  items  contained  in  such  schedule,  are  the  only  deeds,  dca  in 
the  party's  custody  or  power  relating  to  the  matters  in  question,  having  been 
•worn,  it  is  deposited,  together  with  the  deeds,  Slc*  in  the  Master's  Office,  and 
of  this  the  Master  grants  a  certificate,  (m)  It  is  to  be  observed,  that  the  certifi- 
cate of  the  Master,  of  the  production  of  the  deeds,  &c,,  is  merely  confined  to 
the  fact  of  the  deeds,  &c.»  mentioned  in  the  affidavit  having  been  produced  by 
the  party;  it  does  not  go  on  to  certify  whether  the  Master  is  satisfied  with  the 
production,  nor  is  it  usual  to  call  upon  the  Master  to  make  such  a  certificate,  (ft) 
The  most  convenient  course,  if  there  is  reason  to  suppose  that  the  defenduit  haa 
not  made  a  full  disclosure,  is  to  apply  for  leave  to  exhibit  interrogatories  for  hia 
examination,  supporting  the  application  by  an  affidavit,  stating  the  papeia  which 
he  ought  to  produce,  £c.(o) 

If  me  party  is  not  prepared  to  bring  in  the  documents  required,  his  solicitor 
should  attend,  upon  the  return  of  the  warrant,  and  apply  for  time  to  do  so  accord- 
ing  to  the  circumstances ;(;?)  or,  if  he  wishes  to  take  the  Master'a  opinion,  under 
the  discretionary  power  above  referred  to,  as  to  whether  all  the  documents,  iic,^ 
should  be  produced,  he  should  attend  the  warrant  for  that  purpose,  when  the 
Master  will  direct  what  documents  are  to  be  produced,  and  fix  a  time  for  bring- 
iiig  them  in.  It  seems  to  be  the  practice  of  some  Masters,  on  the  return  of  the 
warrant,  to  direct  the  party,  instead  of  producing  the  books,  to  leave  an  affidavit 
of  what  books,  papers,  ^  he  has  in  his  possession,  custody,  or  power,  firom 
^which  the  Master  will  direct  the  production  of  such  of  them  as  are  p  «q^q  -■ 
necessary.  (9)  L  J 

If  a  party,  ordered  to  produce  documents  before  the  Master,  requires  further 
time  to  enable  him  to  do  so,  and  the  Master  is  not  disposed  to  extend  it,  he  may 
apply  to  the  Court,  by  motion,  (r)  and  having  obtained  time,  he  may  apply  for 
and  o6tain  a  still  further  extension  of  timers)  He  must,  however,  make  such 
application  before  he  is  in  contempt ;  that  is,  before  the  period  limited  by  the 
oroer  nisi  for  the  production  of  th^  documents  haa  expired,  before  which  time 
be  will  not  have  incurred  any  contempt,  and  wiU  not  be  liable  to  the  costs  of 
the  certificate  of  default  or  of  the  order  ni9L{f) 

It  seems,  also,  that  the  Court  will  entertain  a  similar  motion,  to  dispense 
with  the  production  of  the  documents,  upon  giving  inspection  at  the  house  or 
counting-house,  &;c.,  (as  in  the  case  of  an  interlocutory  order  for  production,) 
and,  in  Janes  v.  PoweUi{u)  Sir  A.  Hart,  V.  C.  said,  he  had  known  such 
cmlers  made,  and  directed  an  inspection,  and  that  copies  should  be  given  at  the 
defendant's  expense :  the  application  for  auch  an  order,  however,  should  not  be 
made  without  first  applying  to  the  Master  to  order  an  inspection,  under  the 
discretionary  power  above  referred  to.^x) 

It  may  be  mentioned  in  this  place,  tnat  it  is  the  practice  of  the  Bank  of  Eng- 
land, whenever  it  is  necessary  for  the  purpose  of  answering  the  inquiries  directed 


(/)  Kemp  T.  Wade,  2  Keen,  687.  (m)  Beanett,  79. 

(fi)  Cotton  ▼.  Hanrey,  18  Vea.  891. 

(o)  Ibid.  393 ;  ted  query,  whether  the  interrogatoriea  may  not  be  exhibited  in  the  Master's 
Office,  for  the  examination  of  the  party,  withoat  leaTe  of  the  Court! 
(d)  Bennett,  79.  (g)  2  Smith,  156. 

(r)   Vide  Hand.  182.  («}  Ibid. 


[t)  2  8mith,  132 
[u)  Seton  on  Det 
(x)  AnUt  p.  808. 


(tt)  Seton  on  Deereea,  421 ;  ex  rektume  Tinney. 
>) 
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by  a  decree,  diat  the  Bank  books,  &c.  should  be  inspected,  to  periiut  lodi 
inspection,  upon  production  of  a  certificate  by  the  Master,  that  sucn  inspedioi 
is  necessary,  (y)  Such  inspection,  however,  will  not  be  allowed,  unless  apoa 
die  production  of  the  Master's  certificate,  nor  will  the  Court  make  an  order  vgaa 
the  bank  to  permit  it  (2}  It  seems,  however,  that  in  case  the  Master  refuses  lo 
sign  such  a  certificate,  ^e  Court  itself,  upon  a  proper  case  being  laid  befove  i^ 
will  grant  one,  (a) 

r  *81 1  1  *  ^P^"  ^^  return  of  the  warrant  for  the  production  of  does- 
I-  -I  ments,  the  party  neither  produces  them  nor  attends  the  Master  to 

ask  for  further  time,  or  to  take  his  opinion  upon  the  propriety  of  limiting  th 
production,  under  the  discretionary  power  before  referred  to;  or  if,  hariif 
obtained  an  extension  of  time  from  the  Master  or  from  the  Court,  or  lumg 
attended  the  Master  upon  the  return  of  the  warrant,  and  obtained  a  limited  onkr 
ftnr  production,  (upon  which  occasion  the  Master  will,  as  we  have  seen^  fix  the 
time  when  such  production  ought  to  be  made,)  the  party  fails  to  produce  ihe 
documents  within  the  time  limited,  the  party  requiring  the  production  mzj  pio- 
eeed  to  enforce  it  by  application  to  the  Court 

For  this  purpose,  he  should  obtain  from  the  Master  a  certificate  of  the  delsnlli 
and,  upon  tnat  being  signed,  (6)  a  motion  may  be  made  that  he  may  prodooe  the 
documents  within  four  days  after  service  of  the  order  upon  the  clen  in  Gomt,  or 
that  the  serjeant-at-arms  may  go  against  him,  and  bring  him  to  the  bar  of  the 
Court  to  answer  his  contempt;  this  is  called  the  four-day  order.(e) 

In  Jonei  v.  Powel^{d)  Sir  A.  Hart  appears  to  have  held,  that  the  Maslei'i 
certificate,  as  to  the  production  of  books,  &c.,  is  one  which  cannot  be  excepted 
r  *R12  1  ^^  ^^  ^^^  ^^  ^"^  objection  *exists  to  it,  the  proper  course  iitQ 
I-  -^  move,  on  affidavit,  that  the  certificate  may  be  quashed.     In  C^awA 

T.  Marlin^{e)  however,  Sir  Lancelot  Shad  well,  V.  C.  seems  to  have  considend 
this  opinion  as  wrong,  and  to  have  determined  that,  in  such  and  all  other  cases 
where  the  objection  to  the  report  does  not  appear  on  the  face  of  it,  if  a  Masttr 
certifies  adversely,  the  objection  to  his  report  or  certificate  should  be  made  bf 
exception,  and  not  by  motion  or  petition ;  but  in  a  more  recent  case,  iTesipv. 
Waae^{J)  Lord  Langdale,  M.  R.  stated,  that  the  Masters  had  represented  to 
him,  that  the  mode  of  proceeding  in  cases  of  a  certificate  of  default,  in  not 
producing  deeds,  ^c,  is  for  the  party  appiytng  for  the  production  to  obiA 

(y)  Bnee  v.  Ormond,  1  Mer.  41S.  (t)  Ibid. 

(a)  Ibid.  Olden  bsve  fraquently  been  OHids  by  th«  Court,  for  latm  to  inepeet  tbs  Mb 
of  the  Bank  «Dd  South  Sm  Company,  for  the  forpoce  of  tho  siittt  altbough  the  B«Bk«  4e., 
were  not  ptrtiei.  Vide  Wborwood  ▼.  Scott,  Setoa  on  Decraee^  23 ;  IiolhieiilUer  v.  IVi^, 
ib.  24 ;  and  etiam  city  of  London  v.  Tbomson,  8  Swonst.  206  (n^ 

(6)  An  order  of  the  Coart»  dated  the  29th  October,  1692,  (Beamea'a  Ordei^  ttK) 
dliectil,  that  aU  reporte  and  oerttdcatei  shall  be  filed  within  four  day  after  He  9igmag 
thereof,  and  that  aU  proceeding*  which  shall  be  grounded  on  any  report  or  certificate  aolM 
as  aforraaid,  shall  be  utterly  void  and  of  none  efifoct;  bat,  notwithstanding  this  order,  the  jno 
tioe,  in  cases  of  certificates  of  default,  appears  to  be,  to  apply  to  the  Court  for  the  foar-di| 
order,  on  the  day  when  the  certificate  bears  date,  (so  as  to  leaTO  no  interval  within  which  de 
party  may  obey  the  decree,)  and  to  file  the  certificate  afterwards,  taking  care,  however,  notto 
proceed  upon  the  fowr»day  order^  until  after  the  filing  of  the  certificate.  Indeed,  the  Rfl|i^ 
trar  in  fact  never  delivers  out  the  four-day  order,  until  the  certificate  has  been  filed;  Harm  v. 
De  Tastet,  1  S. dt  8.  268;  vide  etiam  Eyles  v.  Ward,  2  P.  Wms.  517. 

(c)  Seton  on  Decrees,  420.  In  the  case  of  a  Peer  or  Member  of  Parliament,  the  orte 
sboold  be,  thai  he  may  produce,  dec,  or  that,  in  defiuilt,  a  eequeatration  may  tjsue.  T^ 
same  course  of  proceeding  is  proper,  in  the  case  of  a  corporation  aggregate^  wU  Seton  se 
Decreei^  426;  and.  In  either  case,  npon  tfie  Master's  aeoond  oeitiflcate  of  dcd&uill^  tha  otka 
for  the  sequestration  will  be  made  abaolnta,  ib. 

)  1  Sim.  867.  (e)  4  Sim.  840. 

)  2  Keen,  667. 


s*, 
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ike  tmud  four-iaji  arder^  and  then  far  the  other  parly  to  a/fly  to  the  Court 
to  discharge  the  order ^  md  take  the  certificate  off  the  fit. 

It  may  be  mentioned  here,  that  the  certificate  of  a  Master  as  to  the  non- 
production  of  docamentB,  cannot  be  contradicted  \  and  that,  where  the  Master 
certified  that  the  writings  were  not  delivered  in,  but  the  clerk  in  Court  ofiTered 
to  prove  that  they  were  delivered  in,  the  Court  would  not  sufifer  any  averment 
to  be  made  contrary  to  the  certificate,  (g) 

Where  a  party  was  to  produce  deeds  or  writings,  or  to  attend  and  be  examined 
upon  interrogatories  before  the  Master,  the  ancient  rule  used  to  be,  to  serve  him 
with  a  copy  of  the  writ  of  execution  (&)  of  the  decree,  and  shew  it  him  under 
seal,  and  at  the  same  time  to  serve  him  with  a  warrant  from  the  Master,  (t") 
This,  however,  appears  to  have  been  long  since  discontinued,  and  the  practice  is 
now,  as  stated,  viz :  to  serve  the  party  with  the  warrant  for  production,  &c.» 
without  shewing  him  the  writ  of  execution,  and,  upon  the  Master's  certificate 
of  default,  to  obtain  the  four-day  order  above  mentioned.  (^) 

This  order  is  required  to  be,  and  must  be  served  upon  the  derk  in  Court  of 
the  part^  making  default,(/)  personally^  and  *not  by  leaving  it  at  p  ^g.^  ■, 
his  seat  in  the  office;  and,  upon  further  certificate  of  default,  it  will  ^  -^ 

te  made  absolute,  for  wbicn  purpose  another  motion  must  be  made  in  the 
CoQrt.(fn)  This  is  a  motion  of  course,  and  may  be  made  without  notice,  but 
the  certificate  of  default  must  bear  date  on  the  day  of  the  motion  bei^g  made,(n) 
and  must  be  filed  before  the  order  is  delivered  out.(o) 

This  order  must  be  executed  by  the  seijeant-at-arms,  in  the  same  manner 
that  other  orders  of  that  nature  are  executed  by  the  same  ofiicer,(/))  and  if  he 
letums  rum  est  inventiUf  a  sequestration  will  issue  against  the  estate  and  efiTects 
of  the  party  in  defiiult(9) 

If  the  serjeant-at-arms  succeeds  in  arresting  the  party,  he  must  make  a  return 
to  that  effect,  and  bring  him  to  the  bar  of  the  Court,  as  directed  by  the  order, 
when  he  will  be  committed  to  the  Fleets  whereupon  the  Court  will  of  course 
grant  a  sequestration,  and  it  seems  that  the  order  for  the  sequestration  will  be 
absolute  in  the  first  instance,  (r) 

If  the  serjeant-at-arms  finds  the  party  in  prison,  he  must  lodge  a  detainer 
against  him,  and  make  his  return  accordingly,  when  a  habeas  corpus  cum  causie 
may  be  moved  for,  upon  which  he  will  be  brought  up  to  the  Court,  and,  upon 
motion,  turned  over  to  the  Fleet  in  the  same  manner  as  upon  the  ordinary  pro- 
cess of  contempt,  and  upon  that  being  done,  a  sequestration  may  be  moved 
tof.{s) 

A  contempt  incoired  by  the  non-prodoetion  of  doeumants,  pursuant  to  a 
Master's  warrant  under  a  decree  or  order,  can  only  be  cleared  in  the  same 
manner  as  other  contempts,  u  e.,  by  producing  the  Master's  certificate  of  the 

(/()  Set.  Ca.  in  Cba.  5 ;  8  Harr.  Ed.  Newl.  4S4,  n. 

(A)  This  itill  appean  to  be  the  proper  ooaree  of  piooeeding,  where  a  partjr  is  ordered  to 
pitMaoe  doeumeDts  before  commiasionem  of  partition.  Vide  Trigg  ▼.  Trigg,  1  Dick,  825 ; 
ante^  p.  776. 

(i)  For.  Rom.  165.  (k)  Ibid. 

(/)  ItHd.  Where  a  defimdant  was  a  prisoner  in  the  Fleet,  it  was  ordered  that  he  should 
produce  the  books,  &c,  before  the  first  day  of  the  next  term,  or  be  confined  a  close  prisoner 
m  the  prison ;  and,  upon  the  Master's  certificate  of  non-prodoction,  a  sequestration  nin  was 
ordered  against  him,  which  was  afterwards  made  abeolate^  Detillen  ▼.  Gale,  1  8.  dt  8. 275,  n. 

(m)  Garieton  ▼.-  Smith,  14,  Ves.  180. 

(n)  lUd.;  Hopkinson  v.  Leach,  8  Swansl^  98. 

(o)  VUk  sttpro,  page  811  note  (b.)  {p)  Ante,  irol.  1,  p.  625. 

Iq)  Edwards  T.  Pool,  2  Dick.  698. 

(r)  Ibid. ;  mde  Lupion  t.  Hcscott^  1  8.  dc  8.  274. 

(t)  Ante^  Yol.  1,  p.  630. 
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r    *814    1  Pf^^y*B  having  deposited  *the  docaments  required,  and  moviif  to 
L  -1  discharge  the  process  upon  payment  of  costs. 

It  is  to  be  observed  that,  in  order  to  render^  seqaestrations  issned  nnder  lbs 
above  circnmstances  more  completely  adapted  to  the  object  for  which  they  aie 
issued,  it  is  provided,  by  the  1  W.  4,  c  36^  s.  15,  Rule  16,  that  where  a  penon 
shall  be  committed  for  a  contempt  in  not  delivering  to  any  person  or  persouBi  or 
depositing  in  Court  or  elsewhere,  as  by  any  order  may  be  directed,  bookii 
papers,  or  any  other  articles  or  things,  any  seqaestrator  or  sequestrators  appointed 
under  any  commission  of  sequestration,  shall  have  the  same  power  to  seize  anl 
take  such  books,  papers,  writings,  or  other  articles  or  things,  being  in  die  cof* 
tody  or  power  of  the  person  against  whom  the  sequestration  issues,  as  they  wooU 
have  over  his  own  property,  and  that,  thereupon,  such  articles  or  tluo^  00 
seized  and  taken,  shall  be  dealt  with  by  the  Court  as  shall  be  just. 

The  same  rule  provides*  that,  after  such  seizure,  it  shall  be  lawful  for  die 
Court,  upon  the  application  of  the  prisoner,  or  of  any  other  person  in  the  caeie 
or  matter,  or  upon  any  report  to  be  made  in  pursuance  of  the  act,  to  make  eodi 
order  for  the  dischaige  of  the  prisoner,  upon  such  terms,  and  if  it  shall  see  fi^ 
making  any  costs  in  the  cause,  as  to  the  Court  shall  seem  proper. 

Where  the  deeds,  Ac,  are  brought  into  the  Master*8  Office,  they  are  xusazJif 
deposited  in  a  secure  box,  where  all  parties  wishing  to  inspect  them,  or  make 
extracts  therefrom,  are  permitted  to  do  so  on  taking  out  the  usual  warrants  for 
that  purpose,  {s)  The  Master  has,  however,  power,  under  the  60th  order,  above 
referred  to,(/)  to  dispense  with  the  deposit  of  the  documents  in  his  office,  and  to 
give  directions  for  the  inspection  of  them  by  the  parties  requiring  the  same,  at 
such  time  and  in  such  manner  as  he  shall  deem  expedient. 

He  has  also  power  to  determbe  when,  and  for  how  long,  they  shall  be  left  at 
his  office,  (t/) 

r  *815  1  ^^  ^^^  ^  observed,  that,  if  a  party  depositing  documents  *in  a 
L  -^  Master's  Office,  pursuant  to  a  decree  or  order,  should  require  the 

use  of  them,  for  the  purpose  of  enabling  him  to  put  in  his  examination,  he  maf 
obtain  an  order,  upon  motion  or  petition,  for  the  delivery  of  them  to  him  ibr  the 
purpose,  (a?) 

When  the  purposes  of  the  production  of  books,  &c.,  are  satisfied,  an  older 
may  be  obtained  for  the  re-delivery  of  them,  either  by  motion  or  petition,  (y) 


Examination  of  Pariiei. 

We  have  seen  before,  that,  besides  the  direction  that  the  parties  shall  piodiice 
before  the  Master,  all  deeds,  ^Icc,  the  decree  usually  soes  on  to  order,  '*  thai  tin 
parlies  ahall  be  examined  tq)on  irUerrogatorieSj  as  the  Master  shall  direet,^{z) 
This  part  of  the  order  is  seldom  omitted,  unless  where  the  reference  rdales  ts 
•  fact  as  to  which  the  examination  of  the  parties  would  not  affi3rd  evideocsi 


i; 


ft)  Bennett,  80.  (/)  Old.  1828 ;  on/e,  p.  807. 

[u)  Ibid. 

(x)  Hand,  187;  «it  wis  also  ordered,  that  the  plaintiff  shoold  bavo  liborty  to  iiii|poet  the 
doeamentfl^  whilat  they  were  in  the  ouatody  of  the  defimdaot,  at  all  ■eaooniMe  tiine^  opoa 
his  ginng  leuonable  notice ;  and  when  the  detedant  ihoiild  have  put  in  his  f**iiini*'**i  it 
waa  fiiftlier  ordeiod,  that  he  ahonld  letam  the  aaid  docomeats  to  tho  Maatac  in  tho  like  attto 
an4conditMmas  when  they  were  doliverad  oat;*  ibid. 

(y)  Hand.  IM,  166.  (z)  Supra,  p.  8O7. 
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meh  as  tbe  law  of  another  oocmtry,  iu^  {a)  Where,  however,  it  is  omitted 
n  the  decree  or  order,  the  Master  has  no  power  to  examine  the  parties ;  (b)  but, 
n  such  case,  if  the  decree  has  not  been  enrolled,  the  Court  will  order  it  to  be 
-ectified.  (c) 

The  examination  of  parties  under  this  order,  is  like  the  production  of  docn* 
mente,  in  the  discretion  of  the  Master,  and,  in  the  exercise  of  this  discretion, 
iie  may  not  only  refuse  to  examine  a  party,  but,  having  examined  him,  he  may 
ne-examine  him,  toties  quoties^  he  thmks  proper,  witnout  a  new  order  of  the 
Qoart.  ((^ 

If  the  Master  declines  to  examine  any  party  when  required,  (which  he  usually 
ioes  by  refusing  to  allow  the  interrogatories  'carried  in  for  his  ex-  ^  ^.^  ^ 
amioation,)  the  proper  way  of  taking  the  opinion  of  the  Court  upon  ^  -I 

the  pvopriety  of  the  Mastoids  decision  appeiars  to  be,  by  waiting  till  he  has  made 
his  report,  and  then  taking  an  exception  to  it,  on  the  ground  of  his  refusal  to 
examine  the  party,  (e) 

Interrogatories  may,  it  seems,  be  carried  in  by  any  party  for  the  examinationr 
of  another  party ;  thus,  interrogatories  may  not  only  be  carried  in  by  the  plain- 
tiff, for  the  examination  of  the  defendant,  and  vice  versa,  but  they  may  be  car- 
ried in  by  one  defendant  for  the  examination  of  a  co-defendant  (/)  One  exe» 
cotor,  however,  cannot  examine  his  co-executor  to  prove  that  money  which  he 
had  received,  and  alle^  to  have  been  paid  over  to  his  co-executor,  had  been 
properly  applied  by  hun,  as,  by  such  examination,  the  co-executor  would  dis- 
charge himself  also ;  in  such  cases  the  Court  prefers  leaving  it  to  the  executor 
who  has  paid  the  money  over  to  the  other,  to  aischaige  himself  by  his  oath,  to 
aJlowing  one  party  to  examine  the  other,  (g) 

These  interrogatories  are  usually,  though  not  necessarily,  prepared  by  conn* 
sel ;  it  is  not,  however,  necessary  that  they  should  be  signed  by  him,  as  they 
must  be  settled  by  the  Master.  (A)  As  die  object  of  such  interrogatories  is 
chiefly  to  sift  the  conscience  of  the  party  and  to  obtain  admissions  from  him, 
they  consequently  partake  more  of  the  nature  of  the  interrogatory  part  of  a 
hill,  than  of  interrogatories  for  the  examination  of  witnesses,  and  are  not  sub* 
ject  to  the  same  restrictions  as  to  leading  questions,  &c. 

In  Moore  v.  Longford^  (i)  however.  Sir  L.  Shad  well,  V.  C,  appears  to 
have  thought  that,  in  a  creditor*s  suit,  where  the  decree  is  made  in  the  ordinary 
fiwrn,  no  special  interrogatory  for  the  examination  of  a  defendant  ought  to  be 
allowed,  although  a  case  for  directing  special  inquiries  is  made  on  the  record. 

Where  the  object  of  the  examination  is  to  obtain  the  admission  of  the  party 
as  to  facts  detaOed  in  a  state  of  facts,  they  generally  follow  the  state  of  facts  in 
the  same  manner  that  *the  interrogating  part  follows  the  statements  p  ^^,j  -■ 
and  charges  in  a  bill.  ^  -J 

The  interrogatories,  when  prepared  and  fairiy  copied,  are  carried  into  the 
Master's  Office,  and  the  usual  warrant  **on  leavinff"  is  served,  upon  the  retnm 
of  which,  warrants  to  setde  interrogatories  must  be  taken  out  and  served,  (k) 
Upon  the  return  of  the  warrant  to  settle,  the  Master,  in  the  presence  of  the 
parties,  peruses  the  interrogatories,  and  finally  settles  them.  The  Master's 
derk  then  has  the  interrogatories,  as  settled,  property  engrossed,  and  the  Mas- 

(a)  BetoD  on  Deereei,  IS.  (b)  Pric  Rag.  IM;  2  Ch.  Rsp.  10. 

(c)  AnUt  p.  esv. 

(i)  Ckiwilade  ▼.  Cornidi,  S  Vet.  S70;  1  Dick.  149.  8.  C. 

(e)  ChflDMll  ▼.  Martiii,  4  Sim.  840;  $ed  vide  Simmont  ▼.  Gutleridge,  18  Yes.  99%,  and 
poet,  819. 


(/}  Siiiiinoiis  ▼.  Gutteridge,  18  Vei.  SSS  ;  vide  eHam  Hand.  18. 
(g)  Dines  v.  Sooft,  1  T.  dt  R,  8S8.  (A)  Purcell  t.  M'NaniM 

(t)  6  Sim.  883.  \k)  Bennelft  Ptaic  70. 
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ter  signs  his  name  at  the  foot  of  the  eagrossment,  (/)  after  wfaidi  a  oertificite 
of  such  allowance  must  be  obtained  from  the  Master  and  filed  in  the  Bepoit 
Office,  (m) 

The  proper  course  for  bringing  before  the  Court  an  objection  to  the  iatnnp- 
lories  as  settled  by  the  Master,  appears  to  be,  by  excepting  to  the  Muta'f 
certificate  of  having  allowed  the  interrogatories^  and  not  by  presenting  a  petitaoa 
or  making  a  motion  to  the  Court  to  vary  or  suppress  theuL  (n)  In  Staqfori^. 
7\idor^  {o)  however.  Lord  Thurlow  held  *  that  this  was  not  the  proper  eoonci 
and  that  tne  party  ought  to  put  in  such  examination  as  he  tliought  proper,  aad 
that  if  such  examination  was  not  sufficient,  it  should  be  refemd  lo  a  Matter 
who  would  report  his  opinion ;  to  which  report  either  side  might  take  ezeep 
tions,  and  then  the  Court,  having  the  interrogatories  before  it,  would  detensM 
whether  the  examination  was  sufficient  or  not'  The  same  opinion  is  geoBb 
ally  considered  to  have  been  held  by  Lord  Eldon  in  Paxton  v.  Dougktf  (f) 
but  it  is  to  be  observed,  that,  if  such  be  the  result  of  his  Lordship's  delenBiii- 
tion,  in  that  case,  it  is  directly  at  variance  with  his  former  determiottioa  ii 
Hughes  V.  PPi^ms ;  {q)  upon  an  attentive  perusal  of  Paxton  v.  Dou^ 
however,  it  will  be  founa  that  the  objection  to  the  interrogatories  was  not  oi 
account  of  their  propriety,  but  of  the  situation  of  the  party  to  be  ezamioed^ 
r  *ftlft  1  which  would  have  rendered  him  liable,  if  he  answered  them,  toH 
L  J  pecuniary  penalty  :  his  Lordship  therefore,  held,  that  the  objeetioi 

did  not  properly  lie  to  Uie  question,  but  to  answering  it,  and  that  the  inlenogs* 
lories  ought,  consequently,  to  be  put  to  the  parfy,  leaving  it  to  himself  toaf, 
whether  he  would  answer  them  or  not  The  same  observation  will,  is  sont 
measure,  though  not  to  the  full  extent,  apply  to  the  case  of  Sianyford  v.  TV* 
ioTj  (r)  there  Uie  objection  was,  to  the  irrelevancy  of  the  interrogatories.  Tlui) 
as  we  have  before  seen,  («)  is  a  ground  upon  which  a  defeiMlant  may,  by  in- 
awer,  decline  answering  the  interrogatories  in  a  bill ;  and  there  can  be  no  doobl 
that,  upon  a  question  coming  before  the  Court,  involving  the  oonsidentiQi 
whether  a  party  has  put  in  a  sufficient  answer  or  not,  the  Court,  in  deeidhf 
upon  it,  will  take  into  consideration  the  relevancy  of  the  interrogatories ;  stiji 
however,  it  is  submitted  that  the  question  whether  the  interrogatories  are  poli- 
nent  or  not,  is  fairly  one  which  may  be  brought  before  the  Court  by  ezceplios 
to  the  interrogatories ;  and  that  it  is  strictly  the  practice  of  the  Court  to  eiccpl 
Id  the  Master's  certificate  of  allowing  interrogatories,  can  now  no  longer  be 
matter  of  doubt,  after  the  decision  of  the  Vice  Chancellor  in  Cherutdl  v.  Mr- 
Ijn,  (t)  supported  as  it  is  by  that  of  Lord  Eldon  in  Hughes  ▼.  WUHmh  («) 
and  by  the  cases  of  the  Archbishop  of  Fork^  v.  SttfleUm^  (x)  and  ^fnmfrT. 
Thomas^  (y)  which  are  both  referred  to  in  his  Honor's  judgment 

With  respect  to  the  form  of  the  exceptions,  it  is  to  be  observed  that,  if  oae 

Eaeral  exception  is  taken  to  the  certificate,  because  the  Master  ought  not  lo 
ve  allowea  all  the  interrogatories,  the  party  excepting  will  succeed  ifli0 
shews  the  Master  was  wrong  in  allowing  one;  but  if  the  exception  is  ^beeaeii 
the  Master  ought  not  to  have  allowed  any  of  them,'  then,  if  one  is  proper,  Ike 
general  exception  fiiils  as  to  all.  (z) 

r/)  Ibia.  (m)  Ibid, 

(ft)  Cheonell  v.  Martin,  4  8tm.  343 ;  Hoghes  v.  Williams,  S  Yes.  459. 
lo)  2  Dick.  549.  (p)  16  Yes.  239. 

(q)  Ubi  aupra,  (r)  2  Dick.  549. 

(«)  AfUt^  p.  251.  (/)  4  Him.  423. 

(u)  6  Yes.  459.  (x)  Cited  4  8im.  845. 

ly)  Cited  ib.  846,  and  8sion  on  Decreet,  14. 

{z)  Moon  ▼.  Langfbrd,  6  Sim.  828 ;  vide  etiam  Peanon  v.  Knapp,  1  If .  die  K.  8U,  mi 
Gotham  ▼.  Weat,  1  Beavao,  880. 
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It  is  to  be  noticed,  that  exceptions  will  lie  to  the  Master's  certificate,  as  well 
OD  aecount  of  what  he  strikes  out  of  the  interrogatories,  *as  of  ^  ^^^  -, 
what  he  allows  in  them,  {z)    It  seems,  however,  that  if  the  Mas-  L  -1 

ter  disallows  the  interrogatories  altogether,  it  is  not  the  practice  for  him  to  cer- 
tify his  disallowance  of  them,  but  he  proceeds  to  make  a  report  without  exam- 
ining the  party,  (a)  so  that  in  fact  there  is,  in  that  case,  no  certificate  of  the 
Master  to  which  exceptions  can  be  taken  ;  the  consequence,  therefore,  is,  that 
the  party  dissatisfied  with  the  Master's  opinion  disallowing  interrogatories  alto- 
gether, most  wait  till  the  Master  has  made  his  report,  and  then  take  exceptions 
to  the  report  on  the  ground  of  his  having  refused  to  examine  the  party,  (b) 

It  has  been  before  stated,  that  the  Master  may  examine  a  party  toties  quoties 
he  thinks  proper ;  (c)  for  this  purpose  the  Master  is  at  liberty  to  receive  new 
iDtsrrogatories,  wherever  he  may  consider  it  necessary,  to  the  justice  of  a  case, 
that  he  should  so  do,  and  this  he  may  do  even  after  a  motion  for  the  payment 
of  money  mto  Court,  upon  an  admission  in  the  examination  to  former  interroga- 
tories, (d)  And  although  several  instances  occur  in  the  books,  in  which  appli- 
catbtt  nas  been  made  to  the  Couit  for  leave  to  exhibit  fresh  interrogatories,  it 
seems  that  such  application  is  unnecessary,  and  that  fresh  interrogatories  may 
be  received  by  the  Master,  without  an  order  of  the  Court  to  warrant  them,  (e) 
In  this  respect,  there  is  a  material  distinction  between  the  further  examination 
of  a  party  upon  interrogatories  before  the  Master,  and  the  further  examination 
of  a  par^  as  a  witness.  (/)  There  seems,  also,  to  be  a  distinction  between 
ezhibitioe  further  interrogatories  for  the  examination  of  a  party,  as  to  new  facts, 
after  his  first  examination  has  been  put  in  and  completed,  and  adding  new  inter- 
rogatories, to  those  already  exhibited,  upon  the  examination  to  the  first  having 
bran  reported  insufficient,  in  order  that  both  sets  of  interrogatories  r-  ^Mn  -i 
^may  be  answered  at  the  same  time.     In  such  case,  it  seems  that  an  l-  -I 

order  of  the  Court  is  necessary,  in  order  to  justify  the  continuance  of  the  pro- 
cess of  contempt  against  the  party,  till  a  satisfactory  answer  has  been  put  in  to 
both  sets  of  interrogatories.  Such  an  order,  however,  cannot  be  granted  of 
coune,  as  upon  the  allowance  of  exceptions  to  an  answer,  (g)  but  must  be 
made  the  subject  of  a  special  application,  (h) 

The  party  whose  examination  is  requirea,  is  bound,  after  the  Master  has  set- 
tled the  interrogatories,  to  prepare  his  examination  forthwith,  and  if  there  is  any 
delay  on  his  part,  the  Master,  on  a  warrant  being  served,  underwritten,  *  at 
which  time  the  defendant  A.  is  to  bring  in  his  examination  to  the  interrogato- 
ries settled  by  the  Master,'  will  hx  a  day  upon  being  attended  by  the  party  or 
his  solicitor,  by  which  such  examination  is  to  be  brought  in.  (k)  The  time 
allowed  for  a  party  to  put  in  his  examination  is  altogeuer  in  tne  discretion  of 
the  Master,  but  a  month  is  the  usual  time  limited,  unless  under  special  eircnm* 
stances;  and  the  practice  sometimes  is,  when  the  party  or  his  solicitor  attends 
the  warrant,  *to  bring  in  his  examination,'  and  asks  for  time,  for  the  solicitor 
to  sign  the  Master's  book,  undertaking  to  bring  it  in  by  that  time.  (/)  The 
party  wishing  to  obtain  further  time  for  putting  in  his  examination,  may  obtain 


(z)  Archbishop  of  York  ▼.  Stapleton,  ubi  tupra. 

(a)  ChenneU  ▼.  Martin,  4.  Sim.  342. 

(b)  Ibid;  and  vide  ex  parte  Charter,  %  Cox.  108;  tedvide  Simmoufl  ▼.  Gatteiidge^  13 
Vm.  S62. 

(e)  ISuprOj  p.  816.  (d)  Hatch  v. ,  10  Yes.  116. 

(e)  Lynn  ▼.  Bock,  3  Mad.  281 ;  Price  v.  Lytton,  5  Mad.  466 ;  Sidden  v.  Fonter,  1  8. 

&a3d5. 

(/)  PmceU  V.  M'NamaiB,  17  Yes.  434;  videpoai,  p.  839. 
r)  AnU  ▼.!,?.  628.  (h)  Arion.  3  Atk.  611. 

Bemiett,  72.  (/)  Ibid.  73. 

Vol.  v.— F 
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a  month  by  application  to  the  Court  apon  motion,  or  by  petitioo  to  the  Uh, 
which  must  be  duly  passed  and  served  upon  the  adverse  deiks  in  Cont  (m) 
This  application  appears  to  be  a  ihatter  of  course,  and  does  not  requue  DOlioe.(a) 

If  the  party  neglects  to  attend  the  usual  warrants,  or  if,  having  attended  thn, 
the  examination  is  not  put  in  by  the  time  limited  by  the  Master,  or  by  (heoidff 
of  the  Court,  a  certificate  of  such  default  must  be  obtained,  (o)  and  an  appliei* 
r  *821  1  ^^^°  *T^osde  to  the  Court,  by  motion,  for  a/our  day  ordtr^  m  :k 
L  J  an  order  that  the  party  may  put  in  his  examination  withis  (iw 

days,  or,  in  default,  that  the  sergeant-at-arms  may  take  him  into  eaUodjr,  As 
order,  like  that  for  the  production  of  books,  &a,  must  be  served  on  the  dak 
in  Court  of  the  party  personally^  and  not  on  his  agent,  and  on  further  catKiale 
of  default,  it  will  be  made  absolute  in  the  manner  already  mentioned,  (p) 

In  the  case  of  a  person  having  the  privilege  of  Peerage,  or  of  FsitiameBliff 
of  a  corporation  aggregate,  the  ordes  is  for  a  sequestration,  instead  oft  snjosi' 
at-arms,  unless  the  party  put  in  his  examination  within  a  limited  time,  aiisihi 
case  of  default  in  not  bringing  in  deeds,  &c.  (q) 

It  is  to  be  observed  that,  although  an  oraer  tdn  for  a  serjeant-at^nis  \m 
been  made,  the  party  will  not  be  in  contempt  till  it  has  been  made  absolale^ai 
that  he  may,  therefore,  put  in  his  examination  at  any  time  within  the  foardi;% 
and  will  not  be  liable  to  the  costs  of  either  the  certificate  of  de&olt,  orW  ie 
order  tdn.  (r)  It  seems  also  that  even  afier  the  order  niti  has  been  msdedbs- 
lute,  and  the  warrant  is  in  the  hands  of  the  seijeant-at-arms,  the  party  ■sfiB' 
der  his  examination,  and  the  Master  is  bound  to  receive  it,  provided  the  pm«i 
has  not  been  executed.  («)  The  party  cannot,  however,  dear  his  cooMft 
without  payment  or  tender  of  the  costs  occasioned  by  it,  (/)  as  in  the  esR^ 
an  answer,  (ti) 

If  the  seigeant-at-arms  cannot  succeed  in  arresting  the  party,  he  moiticin 
non  Bit  inventus  upon  the  warrant,  whereupon  a  sequestration  will  issae,  «i 
will  where  the  party  is  arrested  and  turned  over  to  the  Fleet. 

If  the  party  is  arrested,  he  must  be  brought  to  the  bar  of  the  Court,  kftt 
serjeant-at-arms,  and  turned  over  to  the  Fleet  If  he  b  already  in  priseSi  Ae 
sergeant  must  lodge  a  detainer  against  him ;  he  must  then  be  broi^t  te  it 
Court  by  habeas  corpus  cum  causis^  in  the  manner  before  pointed  out. 
r  *822  1  *^  party  in  contempt  for  not  putting  in  his  examination,  cttdk 
I-  -^  be  discharged  from  bis  contempt  upon  the  same  terms  as  a  pailf  ^ 

eontempt  for  not  putting  in  an  answer,  i.  e»,  upon  putting  his  examioaiioB,  irf 
payinff  or  tendering  the  costs  of  his  contempt  Upon  doing  this,  hemavai"* 
to  be  discharged ;  and  it  is  to  be  observed,  that  he  is  entitled  to  be  sodiscMpi 
upon  putting  in  his  examination,  and  that  he  cannot  be  detained  tili  the  fli* 
eiency  of  the  examination  has  been  ascertained  $  (x)  the  party  exhibiti^  i> 
interrogatories  may,  however,  if  the  examination  should  be  reported  iasafEM 
proceed  upon  the  old  process,  and  obuiin  another  order  for  the  serjeaat-aMtft 
to  take  the  party,  without  a  previous  four  days'  order,  (y) 


(m)  Ibid.  It  is  saidy  that  if  when  the  time  fixed  by  the  Master  has  expiicdi  ibf  f^ 
veqaires  farther  time,  he  shonld  take  oat  and  serve  a  wanant  for  hafStm  tiow.  S  9aiA,  ^ 

(n)  Hand.  188. 

io)  As  to  filing  this  esrtifieate,  wide  onls,  p.  811  ■.  (b.) 

(p)  AnUf  p.  812.  (q)  Ante,  p.  811  n.  (e.) 

(r)  2  Smith,  188.  (•}  Seton  on  Deeiwa,  483. 

(0  Ibid.  (tt)  VUkante,  vol.  1,  p.  880. 

(x)  Bonus  V.  Flsd[,  18  Yea.  287. 

(y)  Ibid.  It  iS|  however,  laid  down  by  Loid  Eldoa,  that  ha  eannol  do  «h  if  ht  kW 
eeftted  the  costs  of  the  eontempt;  this  was  also  the  rale  of  the  Comt  with  ngtfd  te  tf^ 
bat  has  been  altered  with  lespect  to  then  bj  the  Mth  of  Lmd  Lyndhnisirs  Qi^ 
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If  the  party  to  be  examined  is  desirous  of  potting  in  his  examination,  he 
ihoald  procare  a  copy  of  the  interrogatories,  as  settled  by  the  Master,  from  the 
Master's  Office,  and  should  prepare  his  examination  without  delay.  For  that 
parpoee,  if  it  is  necessary  that  he  should  have  in  his  possession  any  documents 
which  he  has  delivered  in  to  the  Master's  Office ;  he  may,  as  we  have  seen, 
obtain  an  order  for  the  re-delivery  of  them  to  him  for  the  purpose  of  enabling 
him  to  prepare  his  examination,  (z) 

An  examination,  though  generally  drawn  or  settled  by  counsel,  is  not  neces- 
sarily signed  by  him,  (a)  there  being  no  order  of  the  Court,  requiring  that  it 
should  be  so,  as  in  the  case  of  a  pleading.  It  is  intitled,  in  the  cause,  and  is 
described  in  the  headiiig,  as  '  the  answer  and  examination  of  the  above  named 
ddendant  [or  plaintijf^^  A.  A,  to  interrogatories  exhibited  on  behalf  of  the 
tJme  named  plaintiff  [or  defendant^']  and  allowed  by  ,  one  of  the 

Masters  to  this  Honourable  Courts  to  whom  this  cause  stands  rtferred^  pur- 
tuant  to  a  decree  made  on  *the  hearing  thereof  [or  to  an  orderfl  r-  -qo«  ■> 
bearing  date  the  —  doff  of ,18    .»  L     »-«^    J 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  deposition,  and 
is  governed  by  nearly  the  same  rules  as  answers.  (6)  It  does  not,  however, 
commence  with  any  protestation,  but  proceeds,  at  once,  to  answer  the  interroga- 
tories seriatim^  viz :  *  To  the  first  interrogatory  this  examinant  saith^*  icCf  and 
there  is  no  general  traverse  at  the  end. 

The  examination,  when  prepared,  must  be  engrossed  upon  parchment,  and 
8wom  to,  before  a  Master,  who  may  be  either  the  Master  directing  the  exami- 
nation, or  the  Master  at  the  Public  Office,  in  the  same  way  as  an  answer. 

The  examination  of  a  Peer  must  be  upon  oath,  as  well  as  that  of  a  commoner ; 
tfie  privilege  which  a  Peer  enjoys  of  answering  upon  honour,  not  extending 
beyond  his  answer,  (c) 

If  die  party  to  be  examined  is  not  in  a  competent 'state  of  mind  to  put  in  his 
examination,  the  usual  course  is  for  the  Court  to  appoint  some  person  to  put  in 
his  examination  for  him  ;(d)  but  in  a  case  where  the  plaintiff  had  filed  a  bill  to 
be  relieved  against  a  security  which  he  was  drawn  in  to  execute,  by  fraud  and 
imposition  without  any  valuable  consideration,  and  a  decree  was  made  for  an 
account,  and  that  all  parties  should  be  examined  upon  interrogatories, — ^upon 
Its  being  represented  that  the  plaintiff  was  a  weak  man,  and  easy  to  be  prevailed 
upon  to  say  or  admit  anything  that  was  not  true,  how  much  soever  to  his 
^udioe,  the  Court  directed  that,  in  case  the  defendant  exhibited  interrogatories 
against  the  plaintiff,  the  Master  should  take  care  to  examine  the  plaintiff  in 
person,  and  thereby  see  that  no  advantage  should  be  taken  of  his  weakness,  (e) 

Where  the  party  to  be  examined  lives  more  than  twenty  miles  from  London, 
or,  being  sick,  is  unable  to  attend  at  the  Master^s  Office,  for  the  purpose  of 
swearing  to  his  examination,  he  may  have  a  commission  to  take  it  in  the  country, 
or,  *at  his  own  house,  for  which  purpose  he  must  obtain  a  certificate  p  ^^g^^  -y 
from  the  Master,  that  he  considers  such  a  commission  necessary.  (/)  ^  -^ 

This  certificate  is  usually  granted  at  the  same  time,  and  forms  part  of  the  Mas- 


foL  1,  661.)    The  order,  however,  merely  applies  to  anfwers,  and  it  is  still  doubtful  whether 
tke  Court  will  extend  the  principle  of  it  to  eiaminalione. 

(z)  Ante^  p.  814. 

\a)  Bonoflv.  FlM±,18yes.887;«ufeefuniiTetesv.H«idy»Jae.938}KesMv. 

[b)  Antt^  p.  356. 

[e)  Meen  v.  Lord  Stourloii,  1  P.  Wiw.  146;  mUe^  p.  480. 
(40  Page  ▼•  Page*  ^  Nov.  1799,  1  Newt.  826. 

(c)  Piddoek  v.  Biowm  9  P.  Wsas.  886.        (/)  Bennett,  74. 
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ter^8  certificate  of  having  allowed  the  interrogatories.  (^)  A  |>arty  raidfltf  ii 
the  country  is  entitled  to  a  commission^  although  an  order  mH  for  a  setjcail^l- 
arms  has  been  made,  (h) 

Upon  this  certificate  being  filed,  an  order  for  a  commission  may  be  oblaiaed, 
as  of  course,  on  application  to  the  Court,  upon  motion  or  by  pedtioa  at  Ae 
Rolls;  (t)  The  order  generally  directs,  that  the  party  may  be  at  liberty  to  td» 
out  a  commission  to  take  his  examination  to  the  interrogatories,  andihitAs 
cleri£  in  Court  for  the  other  party  may,  in  two  days  after  notiee  of  tbe  onlo, 
give  the  clerk  in  Court  for  the  party  obtaining  the  order,  commissionerB'  nnei, 
or  that,  in  default  thereof,  the  defendant  may  have  such  commission  directed  l» 
his  own  commissioners,  {k)  The  time  of  the  return  of  the  oonunissioR  is  m 
mentioned  in  the  order,  but  is  left  to  the  Master's  discretion. (/) 

This  order  must  be  served  in  the  usual  way,  and  the  commissioneEB*  bhmi 
struck  in  the  same  manner  as  upon  commissions  to  take  answen.(m)  He 
commissioners'  names  being  struck,  the  commission  is  obtained  fron  tfaedsk 
in  Court,  who  draws  it  up  and  gets  It  sealed  in  the  same  manner  as  a  iMm 
to  take  an  answer  from  which  it  differs  little  in  form,  save  that  a  duplies  <tftis 
interrogatories  most  be  obtained  from  the  Master's  Office,  and  attached  to  VA 
in  the  same  manner  that  the  tenor  of  the  bill  used  formeriy  to  be  annexed  ti » 
common  dedifnus,{o) 

The  manner  of  proceeding  under  a  commission  to  take  the  examinatHM  rf  t 
party,  and  of  executing  and  returning  it,  is  in  all  respects  the  same,  wMb 
mtUandUf  as  in  the  case  of  a  commission  to  take  an  answer,  (p) 
r    *fi25    1      *^^^  examination,  when  taken  by  commission,  is  letraiied  to  As 
<-  -J  Six  Clerk's  Office,  in  the  same  manner  as  a  dedtmus  to  tiks  a 

answer,  and  a  copy  of  it  is  made,  by  the  clerk  in  Court  eidiibiting  the  illle^ 
rogatories,  (r)  When  the  examination  is  sworn  in  London,  it  is  left  at  As 
Master's  chambers,  and  a  warrant  on  leaving  the  same  must  be  takeaosta' 
served ;  in  that  case  the  Master's  clerk  copies  the  examinati<»  for  the  patf 
exhibiting  the  interrogatories.  (9) 

If  an  examination  contains  any  matter  which  is  scandalous  or  impertiBe^i^ 
may  be  expunged.  In  order  to  have  this  done,  under  the  dd  piaetieeof  Ae 
Court,  it  was  necessary,  in  the  first  instance,  to  procure  an  order  to  refer  it  loAe 
Master  to  examine,  and  state  to  the  Court  whether  the  examination  oootanisdaf 
scandalous  or  impertinent  matter  i  but,  by  a  recent  order,  (I)  it  is  direcfted,  tkit 
<  if  any  party  wishes  to  complain  of  any  matter  introduced  into  any  stale  of  ftA 
affidavit,  or  other  proceeding  before  the  Master,  on  the  ground  that  it  is  teaiir 
ous  or  impertinent,  he  shall  be  at  liberty,  without  any  order  of  leferenee  bf  ie 
Court,  to  take  out  a  warrant  for  the  Master  to  examine  such  matter;'  aoilf 
the  same  order  it  is  directed,  Hhat  the  Master  shall  have  authority  to  eipV 
any  such  matter  as  he  shall  find  to  be  scandalous  or  impertinent'  laoA^ 
therefore,  to  have  matter  which  is  impertinent  or  scanddous  expunged  fioaa 
examination,  the  party  complaining  most  take  out  a  warrant,  as  dir»stediijtki 
above  order ;  but  as  the  order  applies  to  all  proceedings  before  the  MislBii' 
well  as  to  examinations,  the  method  of  proceeding  under  it  will  be  made  tki 
subject  of  separate  discussion  in  a  subsequent  part  of  the  present  seelioo.  b  ■» 
however,  to  be  mentioned  in  this  place,  that  it  is  not  a  matter  of  coarse  to  icfa 


(jt)  Ibid.  App.  ST.  (h)  Anon.  1  Vem.  187. 

(t)  Bennett,  74,  and  App.  37,  No.  9.  {k)  Ibid. 

?/)  Hairby  ▼.  Emmet,  6  Yes.  083.  (m)  AnJte^  S8S. 

(n)  Bennett,  75.  (o)  Ante^  p.  S84. 

(p)   Vide  ante^  p.  288.  (r)  8  Smith,  ISS. 

(t)  Ibid.  137.  (/)  Old.  18S8,  LZUH. 
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an  ezaminatioii  for  impertinence,  aAer  any  proceeding  has  been  had  npon  it  (ti) 
A  reference  for  impertinence  ought  also,  as  in  the  case  of  an  answer,  to  precede 
a  reference  for  insufficiency,  ^or) 

Formerly,  if  a  party  considered  an  examination  pat  in  by  ^another  r-  ^^^^  -^ 
party  to  be  insufficient,  it  was  necessary  to  obtain  an  order,  referring  ^  -I 

It  to  the  Master  to  look  into  the  interrogatories  and  the  examination,  and  to 
report  to  the  Court  whether  the  latter  had  sufficiently  answered  the  former  $  but, 
by  the  order  last  referred  to,(y)  the  necessity  for  such  an  order  has  been  dispensed 
with ;  and  where  a  party  wishes  to  complain,  that  any  examination  taken  in 
the  Master's  Office  is  insufficient,  he  is  at  liberty,  without  any  order  of  rtfer* 
ence  hytht  Courts  to  take  out  a  warrant  for  the  Master  to  examine  such  matter. 

When  an  objection  is  taken  to  an  examination,  on  the  ground  of  insufficiency, 
no  exceptions  are  filed,  as  in  the  case  of  answers,  but  on  the  return  of  the  war- 
lant  <to  consider  the  insufficiency,'  the  party  complaining  must  point  out  the 
iaraffieiency,  and,  upon  hearing  the  opposite  party,  the  Master  decides  if  such 
examination  is,  or  is  not,  sufficient  (jzr)  If  the  Master  considera  the  examina- 
tion insufficient,  he  ^ves  a  certificate  to  that  effect,  particularizing  the  interroga- 
loiy  or  interrogatories,  or  part  of  an  interrogatory,  which  he  considera  not 
fliiffieiently  answered,  (a)  If  the  Master  considera  the  examination  sufficient,  he 
niiist  also  give  a  certificate  to  that  effect  (6)  In  either  case,  the  proper  course 
to  be  pursued  to  obtain  the  opinion  of  the  Court,  upon  the  Master's  judgment, 
is  by  excqOmg  to  the  certificate,  (c) 

It  is  to  be  observed,  that,  where  the  Master  certifies  the  examination  sufficient, 
an  exoepti0n  in  general  terms,  *  for  that  the  Master  has  certified  the  examination 
sufficient,  whereas  he  ought  to  have  reported  it  insufficient,'  is  regular,  and  that 
it  is  not  necessary  to  state  in  what  respect  the  examination  is  insufficient  (cf) 

It  seems  that,  formerly,  the  Mastere,  in  deciding  npon  the  sufficiency  of  an 
examination,  did  not  always  consider  themselves  at  liberty  to  take  into  conside- 
ration the  materiality  of  the  discovery  required  ;  but  this  doubt  has  been  set  at 
rest  by  the  74th  order,  (e)  which  directs  that  tlie  'Master,  in  decid-  p  ^^^^  -, 
lOg  on  the  soffieiency  or  insufficiency  of  any  answer  or  examination^  ^  -' 

MH  take  into  consideration  the  relevancy  or  materiality  of  the  statement  or 
qoflstion  referred  to.(/)  ^In  considering  the  sufficiency  or  insufficiency  of  an 
examination  upon  exceptions  to  the  Master's  certificate,  the  Court  will  look  at 
it,  to  see  whether  there  is  any  mbstantial  defect;  and  not  with  a  critical  eye, 
holding  insofficient  every  examination  that  is  not  framed  with  the  strict  accuracy 
of  splBcial  pleading. '(^) 

An  insufficient  examination,  like  an  insufficient  answer,  is  considered  as  a 
nofiity ;  when,  therefore,  the  examination  is  found  insufficient,  either  upon  the 
Master's  certificate,  or  by  order  of  the  Court  made  upon  exceptions  to  it,  the 
same  proceedings  may  be  adopted  as  if  no  examination  had  been  put  in  at  all ; 
therofore,  if  noK)ur-day  order,  for  a  seijeant-at-arms,  has  been  obtained,  it  may 
be  moved  for  upon  the  production  of  the  Master's  certificate,  or  of  the  order 
upon  exceptions.  If  a  four-day  order  has  been  obtained,  but  has  not  been  made 
absolute,  it  may  be  made  absolute,  upon  the  production  of  the  Master's  certifi- 
cate or  cvder,  in  the  same  way  as  it  would  have  been  if  no  examination  had  been 


(tf)  Johnston  ▼.  Ure,  2  8.  &.  8.  678.  (x)  Anie^  p.  29e 

(y)  Old.  1828,  LXXIII.  (z)  Bennett,  76. 

(a)  Ibid.  (6)  Tidt  Chtlk  ▼.  Thompmn.  4  8im.  360. 

(c)  Ibid,  et  vide  Porcell  ▼.  M'Naman,  12  Yeik  166 ;  ChenneU  ▼.  Martin,  4  Sim.  840. 

(in  Porcell  ▼.  M'Namara,  iibi  supra,  (e)  Ord.  1828. 

(/)  Vide  ante^  p.  265. 

(g)  Per  Sir  W.  Grant,  M.  R.  in  ParoeU  ▼.  ITNamara,  12  Yes.  170. 
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pnt  in.{h)  And  so,  as  we  hare  seen,  if  die  Older  has  been  made  afaaolBte,  ui 
the  party  has  been  arrested  by  the  serjeant-at-arms,  and  discharged  upon  p«tla{ 
in  a  further  examination^  if  such  further  examination  is  again  reported  innf* 
cient,  the  party  carrying  in  the  interrogatories  may  proceed  upon  the  old  pn* 
ce8s.(«) 

From  what  has  beeii  above  stated^  it  will  be  seen,  that  the  same  piineipki 
which  govern  the  practice,  in  the  case  of  insufficient  answers,  will  govcn  tbi 
practice  in  that  of  insufficient  examinations  ;(A:)  and  it  seems  that  this  will  bi 
extended  to  cases  in  which  a  party  so  far  trifles  with  the  Court  as  to  pot  io  a  lliiid 
insufficient  examination,  and,  that  the  Court  will,  upon  such  oocasions,  adopt  Ihi 
same  practice  of  ordering  the  party  to  stand  committed,  and  to  be 


r    *828    1  ^^^^  interrogatories  before  the  Master,  as  to  the  points  whem  ks 
L  J  'examination  is  reported  insufficient,  as  in  the  case  of  a  thiid  vmt 

ficieni  answer  to  a  bill.  (J) 

It  is  to  be  recollected,  however,  that,  except  in  the  case  above  mentionsdrfa 
third  insufficient  examination,  the  Master  cannot,  upon  an  examinatioa  beuf 
found  insufficient,  receive  further  interrogatories,  and  compd  the  party  toannir 
such  further  interrogatories  at  the  same  time  that  he  puts  in  further  examioaiin 
to  the  original  interrogatories,  without  an  order  of  the  Court,  and  that8iidi«ir 
will  not  be  made  by  9ie  Court,  unless  upon  special  application,  (m) 

If  the  Master  certifies  the  examination  of  a  party  to  be  inaofficieDt,  the  |Nrtf 
examining  may  move,  upon  the  Master's  cert^cate,  for  the  costs  o(^  and  oca* 
sioned  by,  the  insufficiency  of  the  examination  ;fn^  and  it  is  stated,  thilwkR 
a  warrant  has  been  taken  out  to  consider  the  sufficiency  of  an  examinatioi,  wi 
the  Master  is  of  opinion  that  it  is  sufficient,  the  Master  should  so  certify,  is 
order  that  the  examinant  may  apply  for  his  costs,  (o) 

Copies  of  the  examination  of  a  party,  upon  interrogatories,  like  copies  of  al 
other  proceedings  before  a  Master,  may  be  taken  by  aU  parties  to  the  easae  wb 
are  interested  in  them$(p)  and  any  party  to  the  suit  may  avail  himself  of  a 
admission,  in  such  examination,  to  charge  the  party  examined,  {q)  An  eisauni* 
tion,  however,  like  an  answer,  can  only  be  made  use  of  as  evidence  agaioBt  tl» 
party  putting  it  in,  and  cannot  be  read  as  evidence  in  favour  of,  or  against,  uf 
other  party,  (r) 

It  is  to  be  observed,  that  a  party  examining  another  is  not  boimd  to  mikosK 
of  the  examination  before  the  Master;  if  be  declines  to  do  so,  howeier,  ihs 
Master  may  read  it  himself.  («)  In  fact,  the  examination  is  taken  for  the  iofa^ 
r  *829  1  ^^^^^  ^^  ^®  Master,  and  the  Master  is  at  liberty  to  *iook  at  i^ 
^  -^  whether  read  by  the  party  examining  or  not,  for  the  piupoa  of 

ascertaining  the  view  taken  of  the  case  by  the  examinant,  and  of  seeiBC  hov^ 
his  statement  is  contradicted  or  borne  out  by  the  other  evidence  b^»e  link 
Upon  the  same  principle,  the  Court  will  allow  an  examination  to  be  read,  opoi 
the  hearing  of  exceptions  from  the  Master's  report,  although  it  has  not  beoi  iv 
use  of  by  the  party  exhibiting  the  interrogatories  before  the  Ma8ter.(f) 

It  may  be  mentioned  here,  that  where  in  an  examination  put  in  by  twoeo- 

(A)  Werton  ▼.  Jay,  1  Mad.  6J7.  (i)  Anie,  p.  S22. 

(k)  Weston  ▼.  Jay,  tUn  mpra* 

(0  Bennett,  Appx.  29.  C.  III.  8.  2,  Noa.  11,  12;  and  vufe  ante,  p.  822. 

(m)  Ante,  p.  819.  (n)  Hubbard  ▼.  Hewlett,  2  Mad.  4(9. 

(o)  2  Smith,  137. 

Ip)  Anie,  p.      ,  Dyott  ▼.  Anderton,  3  V.  dc  B.  176. 

Ig)  2  Smith,  123. 

(r)  Ibid ;  vide  ttiam  Bines  ▼.  Scott,  T.  dc  R.  358.  If  the  evidence  of  a  pai^  n  w 
before  the  Master,  in  favour  of  or  against  another  party,  he  may  be  ezamioed  as  a  viM 
anbject  to  the  osaal  objeetions;  vide  post,  p.  839. 

(t)  Gilbert  V.  WethereU,  2  8.  dc.  8.259.     (t)  GUbertT.  Wethcid],  2  8.  dc  a  M 
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ezeeatora,  it  wm  stated,  that  their  receipts  had  been  joints  but  it  appeared,  by 
affidavit^  that  such  statement  was  made  through  mistake  and  inadvertence,  and 
that  one  of  the  executors  had,  in  fact,  receiyed  nothing,  liberty  was  gi^en  to  him 
to  put  in  a  supplemental  examination  to  correct  the  mistake  .(u) 


Previously  to  the  promulgation  of  the  new  orders  of  the  3d  April  1828,  the 
power  of  the  Master  to  examine  parties,  upon  interrogatories,  was  strictly  con- 
fined to  parties  to  the  record,  but  by  the  72d  of  the  above  orders,  fa;)  this  power 
has  been  extended  to  those  who  become  ^ptMtM  parties,  such  as  crectitors,  or  other 
peisona,  ooming  in  to  claim  before  him.  And  it  is  to  be  remarked,  that  the 
Maaler  is  not  only  authorized,  by  the  order,  to  examine  such  persons  upon 
interrogatories,  but  he  may  examine  them,  viva  voce,  or  in  both  modes,  as  the 
nature  of  the  ease  may  appear  to  him  to  require,  the  examination  being  taken 
down  at  the  time  by  the  Master,  or  by  the  Master's  clerk,  in  his  presence,  and 
preserved,  in  order  that  the  same  may  be  used  by  the  Court,  if  necessary. 

With  reference  to  this  subject,  it  is  to  be  recollected,  that  the  service  of  the 
wamnts  of  (he  Master,  or  of  the  orders  of  the  Court  upon  the  solicitor,  in 
London,  by  whom  such  person  appears,  whether  such  solicitor  act  as  principal, 
or  agent,  will  be  good  service,  (y)  It  is  also  to  be  remarked,  that  p  ^^^^^  -. 
wheie  *a  perscm  becomes  quoii  a  party  upon  a  claim  of  this  nature,  ^  -^ 

the  method  of  enforcing  his  obedience  to  the  order  of  the  Court,  is  different  from 
the  oonrse  of  proceeding  against  a  party  to  the  record.  In  such  cases  the  Court 
does  not  proceed  by  the  ordinary  process  of  contempt,  but  by  immediate  com- 
mittal to  the  custody  of  the  Warden  of  the  FleeU  When,  therefore  the  four- 
day  order  is  made  for  an  individual,  not  a  party  to  the  suit,  to  put  in  his  exami- 
nation to  interrogatories,  or  to  be  examined,  the  alternative  should  be,  not  that 
the  serjeant-at-arms  be  diirected  to  take  him  into  custody,  and  to  bring  him  to  the 
bsr  of  the  Court,  but  that  he  may  stand  committed  to  the  custody  of  the  Warden 
of  the  Fleet  $  in  which  case,  the  process  will  be  executed,  upon  the  order  niri 
being  made  absolute,  by  the  Deputy  Warden  of  the  Fleet  attending  the  Court, 
who  will  take  the  defaulter  into  custody,  and  hand  him  over  to  tlie  Fleet,  and 
there  the  process  stops,  as  he  cannot  be  proceeded  against  to  a  sequestration,  that 
remedy  being  confined  to  parties  to  the  suit.  (2;) 


Evidence* 


Where  the  Court  directs  an  inquiry  into  a  fact,  it  is  in  the  nature  of  a  new 
issue  joined,  and  what  would  be  evidence  in  any  other  case  will  be  evidence 
before  the  Master.(a) 

(ti)  Hewes  v.  Hewes^  4  Sim.  I9  as  to  conading  «n  answer  by  ■applemeatal  answer;  vide 
anie,  p.  337. 

(z)  Old.  1828.  (y)  Ante,  p.  804. 

(z)  1  Smith,  440.  It  is  to  be  remarked,  that  the  72nd  order,  above  mentioned,  author- 
BiDg  aerrice  opon  the  ■oUcitor  of  a  person  who  is  not  a  party,  directs  that  snch  service  shall 
be  iood  service,  eicept  in  matters  of  contempt  requiring  penonaJ  service  $  it  is  presumed, 
therefore,  that  the  four-day  order  for  puUing  in  an  examination,  dec.  may  be  served  in  this 
naoni^,  as  the  serrice  of  such  an  order  upon  a  party  may,  as  we  have  leen,  be  opon  the 
elaik  in  Court.  There  is^  however,  no  positive  decision  on  the  subject;  the  safest  course, 
theiefore^  wiU  be  to  serve  the  ordervpersonally,  upon  the  individual. 

(a)  Smith V.  Altha%  llVes.  ^ 
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The  parties  in  the  oaiue  arei  therefoiet  at  libeity,  in  an  inquiry  in  the  Haaltt'i 

Office,  to  make  use  of  all  the  proceedings  which  are  of  record  intheenae, 
whether  they  be  pleadingSi  such  as  bills,  answers,  &c.,  or  in  the  natme  of 
r  *R^i  1  ®^i^6°^9  ^^^  ^  ^^  depositions  of  witnesses,  or  affidavits  *wMek 
L  J  have  been  made  use  of  or  filed  on  former  occasions.     The  pleadings 

in  the  cause,  may  be  used  before  the  Master,  for  the  same  purposes  that  they  cut 
be  used  for  before  the  Court,  viz  :  as  admissions  by  the  party  on  whose  behalf 
they  are  filed.  They  cannot  be  made  use  of  as  evidence  for  or  against  any  oiher 
party;  thus,  where  the  answer  of  one  defendant,  against  whom  the  bill  had  beea 
dismissed,  was  permitted  by  the  Master  to  be  read  as  an  affidavit  against  another 
defendant,  and  the  Master's  report  was  excepted  toon  the  ground  th^  he  had  so 
done,  Lord  Langdale,  M.  R.,  allowed  the  exception :  his  Lordship  obsaiviagi 
&at  certainly  there  is  no  rule  more  distinct  as  to  evidence  than  this,  that  it  oogbt 
not  only  to  be  evidence  in  a  matter  in  issue  between  the  parties,  bat  it  oi^lo 
be  the  evidence  of  a  person  disinterested  and  giving  it  for  the  pnrposaof  dedw- 
ing  the  truth,  upon  the  occasion  on  which  it  is  adduced,  but  thai  the  answer  if 
an  answer  which  is  put  in  to  a  bill,  is  put  in  by  the  defendant  for  the  pnrposeof 
maintaining  his  own  interest  against  that  of  the  pUintifi^  not  for  the  pnrposeof 
declaring  the  truth  as  a  disinterested  witness  between  two  other  parties  whovo 
in  contest  together.  (6) 

If  the  admissions  already  made  in  the  pleadings,  are'  insufficient,  the  psftiei 
may  also,  as  we  have  seen,  obtain  further  admissions  from  each  other  by  exhibit- 
ing interrogatories  under  the  direction  of  the  Master  for  their  ezunination,  the 
answers  to  which  interrogatories  may  be  read  before  the  Master  as  evidone 
against  the  parties  by  whom  they  are  given. 

The  Master  may  also  allow  any  parties  who  are  compet^at  for  ftat  poipoM, 
to  admit  any  given  facts  to  be  true,  and  it  is  directed  by  an  old  order  of  the 
Court,  that  if,  before  the  Master,  either  party,  by  his  counsel,  derk,  or  sdieitor, 
admit  a  matter  of  feet,  the  Master  shail  take  a  memorandnm  thereof  in  hii 
book  of  minutes  or  memorandums,  and  the  party  admitting  shall  in  his  pmenee, 
subscribe  such  minutes  or  memorandums;  which  subaoiptions  shall  be  eoada- 
r  *832  1  ^^^^  ^  ^^  P^^^Yf  ^^  whose  *behalf  the  same  was  so  sabseribed,  so 
I-  -^  as  the  other  side  shall  not  be  put  to  any  proof  of  the  matter,  (c) 

It  is  to  be  observed,  that  the  Master  ought  to  take  the  admissimis  of  soeh 
parties  only  as  are  competent  to  make  them,  and  that  neither  iniants  nor  muM 
women  will  be  bound  by  admissions  to  their  disadvantage. (J) 

The  right  to  use  the  proceedings  in  the  cause  as  evidence  before  a  Mssier 
upon  a  reference  before  him,  must  be  understood  to  be  subject  to  the  same  ides 
and  restrictions  as  govern  the  admissibility  of  similar  evidence  before  the  Court; 
but  if  the  proceeding  has  really  the  character  of  evidence  upon  the  matter  direeted 
by  the  decree  to  be  inquired  into,  it  may  be  received  as  evidence  befoie  the 
Master,  whether  it  was  made  use  of  at  the  hearing  or  not.  (e)    It  seemis,  abe,  that 


(6)  Hoare  ▼.  Johnstone,  3  Keen,  568;  Kemp  v.  Wade,  tb.  686;  videaniCt  403. 

(c)  Prac.  Reg.  364.  The  propriety  of  adhering  to  this  rule,  is  ezempit6ed  bgr  wliat  loik 
place  in  East  India  Company  v.  Keighley,  4  Mad.  16,  in  which  case,  the  Hiscnsaen  bdiii 
the  House  of  Lords  was  principally  upon  die  point,  whether  the  Master's  report  that  ecrtiia 
■dmissions  were  made  before  hun,  could  be  the  subject  of  exception ;  as  to  which,  eufe  l^ 
Eldon's  judgment,  ibid. 

(d)  As  to  how  far  in&nts  are  bound  by  the  aetsof  persons  aeting  for  thorn  in  a sai^  9A 
anief  vol.  1,  p.  101. 

(e)  Vide  Smith  ▼.  Althus,  ll.Ves.  564 ;  for  this  reason,  where  the  proofii  in  a  esoi^ 
merely  go  to  charge  or  discharge  a  party  in  a  matter  of  account,  when  the  liability  to  account 
is  admitted,  such  proofs  are  nerer  read  or  entered  as  read ;  vide  Law  t.  Hnnter,  1  Rosik  101* 
Walker  ▼.  Woodward,  ibid.  109. 
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Ae  dapoKtioiis  of  witadsies  in  anoter  canse,  between  the  same  parties,  may  be 
lead  before  a  Master  without  an  order  to  warrant  it,(/)  though,  as  we  have 
seen^  each  an  order  is  necessary  to  authorize  the  reading  of  such  depositions  or 
proceedings  before  the  Court  at  the  hearing. (^]  In  Lubierev.  Genauj{g) 
however,  the  Master  of  the  RoUs  made  an  order  ror  the  reading  of  the  deposi- 
tioDS  in  a  cnms  cause,  on  an  account  before  the  Master,  direct^  in  the  original 
cause ;  but  it  is  to  be  observed  that  in  that  case,  a  difficulty  was  suggested, 
arising  from  the  circumstance  that  the  cross  bill  had  been  dismissed,  {h) 

By  one  of  Lord  Lyndhurst's  Orders,  (t)  the  power  which  exists  of  reading 
the  depositions  in  the  cause  in  the  Master's  Office,  has  been  extended  to  reading, 
before  the  Master,  affidavits  which  have  been  previously  made  emd  read  in  Coorti 
*It  is,  however,  to  be  remarked  that,  by  this  order,  it  is  necessary,  to  p  «g»o  -i 
entitle  a  party  to  read  such  affidlivits  before  the  Master,  under  the  >-  -' 

above  order,  that  they  must  have  been  previously  read  in  Court,  It  is  also  to  be 
observed,  that  the  answer  of  one  defendant  cannot  be  used  before  a  Master  as  an 
affidavit  against  another  defendant  {k)  And  here  it  is  necessary  to  call  the  practi* 
tioner's  attention  to  the  fact,  that,  in  strict  practice,  wherever  a  reference  to  a  Mas* 
ler  is  directed  by  a  decree  or  decretal  order,  under  which  it  becomes  necessary  to 
osteUish  facts  by  the  testimony  of  living  witnesses,  such  testimony  ought  to  be 
obtained  by  examination  of  the  witnesses,  and  that  a  Master  cannot,  in  any 
case,  proceed  upon  an  inquiry  before  him  upon  affidavit,  unless  by  consent  of 
all  parties,  as  the  eftect  of  proceeding  upon  affidavit  is  to  deprive  the  other  side 
of  the  power  of  cross-examination.  (/^  For  this  reason  it  is,  that  the  Master 
cannot,  sUriclly  speaking,  receive  amoavits  under  a  decree'  in  which  an  infant  is 
concerned.  (mJ)  And  where  a  reference  had  been  made  to  the  Master,  under 
the  decree,  of  a  question  of  legitimacy,  and  the  Master  proceeded  upon  affida- 
vits obtained  from  America,  the  Vice  Chancellor,  Sir  J.  Leach,  on  a  motion  for 
that  purpose,  directed  the  Master  not  to  proceed  upon  the  affidavits,  but  gave 
the  parties  liberty,  under  the  circumstances,  to  apply  to  the  Court,  ijf  by  death 
or  otherwise  it  should  become  impossible  to  obtain,  under  a  commission,  the 
evidence  of  the  persons  who  had  made  the  affidaTits.fn) 

It  is  to  be  noticed  that,  under  the  51st  of  Lord  Lynahurst's  Orders  which  has 
been  before  referred  to,(o)  the  Master  is  required,  at  the  time  appointed  for 
considering  the  matter  of  the  decree  or  order,  amongst  other  things,  *  to  point 
out  whether  the  matter  requiring  evidence  shall  be  proved  by  affidavit  or  by 
examination  of  witnesses,'  and  that,  in  a  recent  case,  where  the  Master  had  not 
at  that  time  decided  to  admit  affidavits,  but  afterwards  admitted  them,  although 
they  were  objected  to,  it  was  held,  upon  exceptions  to  the  Master's  report,  that 
ae  *the  Master  had  omitted  to  decide,  at  the  time  of  considering  his  r-  »g„^  -i 
decree,  whether  the  proofs  should  be  by  affidavit  or  examination,  ^  -* 

the  practice  remained  as  it  was  before  the  issuing  of  the  order,  and  that  the  excep- 
tion must  be  allowed,  (o) 

(/)  AnoD.  8  Atk.  524.  (/}  Ante^  p.  427. 

Iff)  »  VcB.  579. 

(A)  Ai  to  reading  depotittonfl  in  croM  snita^  vidt  ante,  p.  428. 
(0  Old.   1828,  LXV. 

(k)  HiMTe  V.  Johnstone,  2  Keen.  553;  ante,  p.  831. 

(/)  Rowley  ▼.  Adams,  1  M.  dc  K.  546 ;  and  vide  Willan  v.  Willan,  19  Ves.  590—3. 
(m)  Vide  ante,  vol.  1,  p.  239 ;  Init  if  the  infiint's  solicitor  ooncnrs  in  the  use  of  affidavit^ 
the  iomnt  will  be  boand,  ibid.;  vide  ante,  vol  1,  102. 


Sn)  Tlllotaon  ▼.  Hargrave,  8  Mad._494.  (o)  Ante,  p.  795. 


[0^  Oibbs  ▼.  Pajne,  4  Sim.  554.  From  the  report  of  this  case,  it  appears  as  if  the  Conit 
considered  that  the  51st  order  empowered  the  Master,  at  the  time  of  considering  his  report, 
to  determine  upon  the  admission  of  affidavits,  even  where  there  was  no  consent  by  the  other 
piitiei.    Sedgwgref 


4M  PROCEKDINOS  VUDBR    DIKfllBKS  AMB  ORDBBS. 

It  is  to  be  observed  that,  in  the  case  last  referred  to,  the  adfoissioii  of  the 
affidavits  had  been  expressly  objeeted  to  by  the  opposite  party.  It  does  net 
appear,  however,  that  a  positive  assent  to  reading  affidavits  is  required ;  the 
mere  circumstance  that  a  party  has  allowed  affidavits  to  be  ased  without  ob|eel> 
ing  to  them,  will  be  sufficient  to  prevent  his  afterwards  raisiog  an  objaeikm 
to  the  Ma8ter*8  report,  on  the  groand  that  the  witnesses  ought  to  have  been 
examined  apon  interrogatories.  Qei) 

The  rale  which  requires  the  examination  of  witnesses  apon  inqiiime  bofeie 
the  Master,  extends  only  to  decrees  or  decretel  orders,— -where  the  refeieoee  is 
made  by  motion  or  petition,  in  that  stage  of  the  cause  in  which  the  Coort  pio» 
ceeds  upon  affidavit,  the  Master  may,  it  is  said,  do  the  same  ;{q)  and  so,  when* 
ever  the  matters  referred  to  a  Master  originate  in  a  summary  applicatioiiy  as  m 
petitions  in  lunacy  or  banicruptey,  the  Master  proceeds  by  affidavit,  and  the 
same  rule  applies  to  references  under  petitions  authorized  by  particular  statnlBS 
where  no  suits  are  depending,  as  in  the  case  of  a  reference  upon  a  petition  under 
the  Stat  52  G^.  3,  c^  101,  which  provides  a  summary  remedy  by  petitiau  in 
cases  of  abuses  of  troste,  created  for  charitable  purposes,  (r) 

It  is,  however,  to  be  observed,  that  where  references  are  made  to  a  Master 
upon  an  inteilocutory  motion  in  the  cause,  for  preliminary  inquines,  sneh  as 
inquiries  into  titles,  {s)  or  into  the  amount  of  principal  or  interest  due  upon 
mortgage,  under  7  Geo.  2,  c.  20,(/)  or  under  the  General  Orders  of  the  9tfa  of 
f  *fi35  1  ^^y*  1839,  the  Master  has  the  same  power  to  examine  *  witnesses 
L  -'as  under  a  decree,  (ti)  and  that  he  is  bound,  in  such  cases,  by  the 

5l8t  order,  of  1628,  to  settle  what  course  he  will  adopt,  (op) 

By  Lord  Lyndhurst's  Orders,  (y)  it  is  ordoed,  that  where,  upon  an  inqoiiy 
before  the  Master,  affidavits  are  received,  then  no  affidavtte  in  reply  shall  be 
read,  except  as  to  new  matter,  which  may  be  stated  in  the  affidavits  in  answer; 
nor  shall  any  further  affidavits  be  read,  unless  specially  required  by  the  Master. 

No  further  affidavits  can  be  received  by  the  Master,  afler  issuing  his  wamnt, 
on  preparing  his  report  {z) 

All  persons  who  are  competent  to  be  examined  as  witnesses  in  a  canse  beibn 
the  hearing,  are  competent  to  give  evidence  before  the  Master,  upon  inquiries 
directed  by  the  decree,  subject,  however,  to  this  distinction,  Uiat  as  to  those 
witoesses  who  were  examined  in  the  cause,  there  must  be  an  ap[dtcation  to  the 
Court  for  leave  to  examine  them,  before  their  examinations  can  be  taken ;  but 
as  to  persons  who  were  not  witoesses,  they  may  be  examined  without  suck 
leave,  (a)  and  this  although  the  party  tendering  the  interrogatCHries  had  not  gone 
into  any  proof  at  the  former  hearing  of  the  cause  |  {b)  and  although  the  sane 
matter  was  in  issue,  and  might  have  been,  though  it  was  not,  proved  befoie  the 
decree,  (c)  *• 

The  rule  above  stated,  which  requires  a  previous  order  of  the  Court,  for  the 
examination  of  a  witness  before  the  Master,  is  founded  upon  the  same  reasoa 
which  requires  a  special  order  of  the  Court  to  authorize  a  re-examination  of  a 
witoess  before  the  hearing,  (d)  viz :  the  danger  of  perjury  which  would  be  io- 

(p)  Moqpm  ▼.  Lewi%  1  New!.  388. 

[^)  Sonoet  ▼.  Powell,  8eton  on  Decrees,  22. 

rr)  Exp.  Greenhouee,  1  Bwanit.  00.  («)  Ante,  686. 

[i)  AnU,  637.  (u)  Order  V.  tmU,  637. 

(x)  Woodrofie  ▼.  Titterton,  8  8im.  288.     Qumre,  whether  the  5  let  oidei^  1828>  giwe 
the  Master  power  to  settle  whether  be  shall  proceed  by  examination  or  by  affidavit  in  ail  wkt 
ences  to  him,  whether  by  decrees  decretal,  or  interlocutory  order,  or  older  under  aanunaiy 
proceeding  t 

(y)  Ord.  1828,  LXVI.  (z)  Old.  1829,  LXIX. 

[a)  Smith  ▼.  Althas,  11  Yes.  564.  (b)  Hough  ▼.  WiiUanv,  3  Bra.  C.  C.  liN). 

>)  O'NeU  ▼.  HamiU,  1  Hogan,  183.  {d)  Vaughan  ▼.  Lloyd,  1  Cox.  812. 


i: 


coned  by  a  witaeiB  depoving  a  iecond  Umfr  to  the  same  fact,  aAer  haTiag  teen 
where  tlie  cause  pinchee,  and  how  bis  testimooy  *bore  upon  it,  and  p  ^q^^  -■ 
the  anxiety  which  the  Court  therefore  feels  to  prevent  improper  ^  ^ 

tampering  with  witnesses,  and  inducing  them  to  retract,  or  contradict,  or  ez- 
plaan  away  what  they  have  stated  in  their  former  examination  upim  a  8eeond,(e) 
For  the  same  reason,  also,  thii  Court,  although  it  will  generally  grant  leave  for 
the  re-examination  before  the  Master  of  a  witness  alimidy  examined,  will  put 
the  party  under  the  terms  of  having  the  interrogatories  approved  and  settled  by 
the  Master,  who,  in  so  doing,  will  take  care  that  the  same  witness  is  not  a 
aeeond  time  examined  to  the  same  facts.  (/)  It  was  said  by  the  Master  of  the 
Rolls  (Sir  J.  Leach,)  in  Bowlej/  v.  ddama^  (g)  that  an  order  f<Nr  the  examina- 
tion, before  the  Master,  of  a  witness,  who  has  been  previously  examined  in 
the  cause,  is  in  general  acoompanied  with  a  direction,  that  he  shali  not  be  ax- 
aosined  to  any  points  with  respect  to  which  he  has  been  previously  examined ; 
hat  in  Vaughan  v.  Lhyd^  {h)  which  has  been  before  referred  to.  Lord  Thur- 
low  refused  to  insert  any  sucn  direction  in  the  order,  and  expmsed  a  doubt 
whether  the  order  in  Browning  v.  Barton^  (t)  in  which  such  a  direction  had 
heen  given,  was  proper.  His  Lordship,  in  support  of  his  opinion,  said,  ^sop- 
pose  3ie  witness  had  been  examined  in  the  cause  on  a  mere  general  interroga- 
tory, under  which  he  might  have  deposed  to  the  point  required,  but  did  not, 
and  a  more  particular  interrogatory  was  exhibited  to  get  at  his  testimony,  I 
should  think  the  Master  would  do  right  in  admitting  it.  This  matter  is,  there- 
fore, to  be  judged  of  by  the  Master,  and,  if  his  jud^ent  is  erroneous,  you  may 
then  come  here  to  have  it  rectified.'  {k)  And  this  spears  to  be  p  ^^^  -, 
•now  the  practice  of  the  Court     But  though  the  Master  may  not  ^  -^ 

be  positively  restricted,  by  the  order,  not  to  examine  the  witness  as  to  points 
upon  which  he  has  been  before  examined,  he  is  nevertheless  bound,  in  settling 
the  interrogatories,  to  take  care  that  they  do  not  extend  to  matter  embraced  in 
his  previous  examination,  (/)  unless  he  is  expressly  directed  to  examine  ae  to 
such  matters. 

And  it  seems,  in  general,  that  the  Court  will  not,  by  its  order,  sanction  the 
Master  in  examining  a  witness  already  examined  in  the  cause,  as  to  matters 
upon  which  he  has  been  before  examined,  (m)  unless  in  cases  where  the  first 
examination  has  failed  accidentally,  and  without  firaud,  by  reason  of  his  having 
heen  then  incompetent,  as  in  Sandford  v.  ■  ,  (n)  in  which  case  a  witness 
had  given  evidence  under  a  release  executed  by  him,  which,  by  mere  accident, 
did  not  cover  a  very  small  debt  due  to  him,  in  respect  of  whidi  he  was  inter* 
eated  at  the  time  of  his  examination,  and  was,  therefore,  then  incompetent} 
and  the  Court  made  an  order  for  his  re-examination  before  the  Master,  upon 
die  same  point,  (o)  the  interrogaioriea  to  be  seitied  by  the  Maeier.  (p) 


(e)  Vide  mUe^  p.  68^  (/)  Vanghan  v.  Lloyd»  1  Oooc,  818. 

(g)  1  M.  &  K«  545.  (A)  IMwrnra. 

(t)  2  Dick.  508 ;  cited  1  Bro.  C.  C.  388,  «u6  nominee  Browning  v.  Barker,  8.  C. 

(k)  In  Earle  ▼.  Pickin,  1  R.  &  M.  547,  the  Lord  Chancellor,  instead  of  directing  an 
ieaue,  nnt  the  caae  to  the  Master,  directing  that  the  Master  should  be  ai  Uberiy  to  examine 
unineateB  already  examined^  and  to  the  same  points;  bat  the  cause  was  afterwaida  brought 
on  upon  a  motion  to  vary  the  minotea,  by  striking  out  that  dheetion  in  the  deerae^  and  soh- 
atitattng  a  direction  for  an  issoe.  This  application  was  sappoited  on  the  groond  that  the 
direction  in  the  decree^  as  to  the  examination  of  witnesses,  was  a  violation  of  the  settled 
prmdples  and  practice  of  the  Court,  and  would  be  pregnant  with  consequences  most  dan- 
geroas  to  justice,  and  the  Lord  Chanoellor  ultimately  ordered  that  the  deciae  should  be 
▼sried,  by  directing  an  issue. 

(/)  Sandford  ▼. ,  1  Yes.  jun.  898.  (m)  Earle  t.  Pickin,  1  R.  d&  M.  547. 

(n)  Ubi  supra;  3  Bro.  C.  C.  870,  8.  C. ;  2  Dick.  750,  8.  C. ;  and  wcfe  anie,  p.  6d8. 

(o)   Vide  etiam  CaUow  t.  Mince,  3  Vera.  473. 

Ip)  1  Yea.  400. 


490  nOGBBDIIfOS  imDBR    DECREES  AMB  OBDBES. 

The  rnle  restricting  the  second  examination  of  witnesses  to  points  upon  whidi 
they  have  not  previoasly  been  examined,  was  further  extended  by  Sir  John 
Leach,  M.  R.,  in  Rowley  v.  Adam9^{q)  who  allowed  a  witness,  who  had  been 
examined  in  the  cause,  and  had  afterwards  made  an  affidavit  in  support  of  a. 
state  of  facts  before  the  Master,  to  be  examined  vwa  voce  before  the  Master 
upon  the  subject  of  his  affidavit. 

When  the  reason  upon  which  the  rule  requiring  an  order  of  the  Court  for  the 
re-examination  of  a  witness  before  a  Master,  who  has  been  already  examiDed 
in  the  cause,  does  not  exist,  the  rule  need  not  be  observed ;  thus,  when  the 
witness  has  been  examined  only  to  prove  exhibits  at  the  hearing,  he  may  be 
r  *838  1  ^^^'^^'^^  ^^  interrogatories  before  the  Master,  to  prove  *other  ex- 
L  -^  hibits,  without  a  special  order,  (r)  and  it  seems  to  have  been  con- 

sidered that  in  other  cases  the  strict  rule  might  be  relaxed ;  thus,  in  Mediey  v. 
Pewrte^  {&)  it  was  said,  by  Lord  Hardwicke,  that  although,  according  to  the 
strict  rule,  an  order  was  necessary  for  the  examination  of  a  witness  to  matters 
of  account  before  the  Master,  who  had  been  examined  to  other  facts  before  the 
hearing,  the  practice  was  otherwise;  and  in  Swvr^ordv,  Home^  (f)  the  Tice 
Chancellor,  Sir  J.  Leach,  is  reported  to  have  held  that  the  Master  may,  with- 
out order,  examine  to  different  matters  a  witness  who  had  been  examinf»d  befbie 
the  decree,  but  not  to  the  same  matters ;  but  in  Rowley  v.  ManUj  (tc)  befoie 
referred  to,  the  same  learned  Judge  states  the  rule  to  be  well  settled,  that  a  wit- 
ness who  has  been  examined  in  a  cause  cannot  be  examined  again  belbve  a 
Master  without  an  order.  This  rule  is  recognized  in  Metford  v.  Ptierty  {mtS 
by  the  present  Vice  Chancellor,  Sir  L.  Shad  well  $  and  in  Smith  v.  Chrahmn^  (ar) 
liord  Eldon  actually  suppressed  the  deposition  of  a  witness  before  a  Master, 
who  had  been  examined  previously  to  the  decree,  with  costs,  because  sodi 
deposition  had  been  taken  without  order. 

It  is  to  be  observed  also,  that  the  rule  which  prohibits  the  re-exammatioo, 
before  a  Master,  without  an  order,  of  a  witness  who  has  been  previously  ex- 
amined in  the  cause,  applies  only  to  prevent  a  witness  from  being  re-examined 
by  the  party  who  examined  him  before,  and  that  it  does  not  affect  the  ease 
where  a  witness,  who  has  been  examined  by  one  side  before  the  hearii^,  b 
examined  by  the  other  side  after  the  hearing.  He  is  not,  in  such  case,  c&ed 
for  the  purpose  of  mending  his  evidence  given  before  the  hearing ;  and  if  he 
does  mend  it,  he  is  adverse  to  the  party  who  calls  him.  {y) 
•  If  a  witness  who  has  been  examined  in  the  cause  is  anerwards  examined,  by 
the  same  party,  before  the  Master,  without  an  order,  the  opposite  party  may 
obtani  an  order  to  suppress  the  depositions  for  irregularity ;  {z)  such  order, 
r  *8^9  1  however,  *will,  if  the  circumstances  justify  it,  be  made  without 
^  J  prejudice  to  any  application  for  the  re-examination  of  the  same 

witness. 

In  Chreenaway  ▼•  Adame^  (a)  where  witnesses  had  been  re-examined  befoM 
the  Master  without  an  order,  but  upon  different  points  from  those  upon  which 
they  were  examined  before,  an  order  was  made«  that  the  Master  might  reoeife 
the  depositions  in  evidence.  It  is  to  be  observed,  however,  that  the  applicatioa 
for  the  order  was  made  by  the  direction  of  the  Master,  and  was  not  opposed ; 
and  that  Lord  Eldon  directed  that  the  fact  should  be  specially  stated,  that 
of  the  application  had  been  given,  and  no  objection  made. 


(7)  1  M.  d&  K.  643.  (r)  Coartenay  v.  HtMkiiis,  8  Rom.  95S. 

(<)  1  Westp  128. 

t)  5  Mad.  879,  atd  quart  the  oorrectnew  of  this  report, 
tf)  1  M.  A;  K.  648.  iuu)  8  dim.  680. 

2  Swanet.  364.  (y)  Metlbrd  t.  PMer%  ubi  tapra. 

Vide  anie^  p.  687.  (a)  18  Vei.  860. 


With  lespect  to  the  power,  which  one  party  to  the  record  has  to  examine 
another  party  as  a  witness  before  the  Master,  it  is  to  be  observed,  that  the  ad- 
missibility of  a  party,  as  a  witness,  depends  upon  the  same  rules  and  principles 
as  the  admissibility  of  parties  to  be  witnesses  before  hearing ;  for  information 
upon  this  part  of  the  subject,  therefore,  the  reader  is  referred  to  a  former  part 
of  tlie  present  volume ;  (6)  it  may,  however,  be  noticed,  that  the  rule  which 
has  been  there  stated,  that  a  plaintiff  cannot  be  examined  by  a  defendant  with- 
out his  consent,  (c)  appears  to  have  been  departed  from*  in  Hougham  v.  Sanr 
dys^  {d\  where  the  Court  gave  permission  to  the  defendants  to  examine  one  of 
the  plamtiffs  as  a  witness,  upon  the  certificate  of  the  Master,  that  the  examina* 
tion  would  be  necessary  for  the  better  prosecuting  the  inquiries ;  but  it  is  to  be 
remarked,  that  the  plaintiffs  were  mere  trustees  of  a  sum  of  money,  and  had 
filed  the  bill  to  ascertain  the  rights<of  the  defendants  in  the  same,  and  that,  coo* 
sequently,  there  being  no  doubt  about  the  liability  of  the  plaintiffs  to  the  pay- 
ment of  the  money,  which  was  admitted,  and  the  costs  of  suit  being  payable 
out  of  the  fund,  the  reasons  which  prevent  the  examination  of  a  plaintiff,  as  a 
witness  in  ordinary  cases,  did  not  in  that  case,  exist. 

In  order  to  authorize  the  examination  of  a  party,  who  has  not  been  before 
examined  before  a  Master  under  a  decree,  the  same  order  must  be  obtained  as 
is  necessary  to  authorize  the  examination  of  a  party  before  the  hearing,  (e) 

*In  Frmklyn  v.  Colquhounj(f)  Lord  Eldon  said  he  had  always  ^  ^^  .^  ^ 
thought,  that  a  motion  for  one  defendant  to  examine  another,  was  ^  -^ 

not  a  motion  of  course,  after  a  decree ;  but  in  Van  v.  Carpe^  (g)  the  Master  of 
the  Rolls,  Sir  J.  Leach,  af\er  having  conferred  with  the  Registrar,  said,  it  ap* 
peered  to  be  the  practice  of  the  Court  that  such  an  order  might  be  obtained  as, 
of  course,  sStet  a  decree,  saving  just  exceptions  $  his  Honoris  decision  was 
afterwards  confirmed  by  the  certificates  of  the  Secretaries  to  the  Master  of  the 
Rolls,  and  of  the  Registrars  and  Six  Clerks,  and  has  since  received  the  sanctioa 
of  Lord  Langdale,  M.  R.,  in  Paris  v.  Hughes,  (A) 

This  rule,  however,  will  not  apply  where  the  party  has  been  previously 
examined  as  a  witness,  in  which  case  a  special  application  will  be  necessary, 
as  in  other  cases,  and  the  Master  will  be  directed  to  setde  the  interrogatories 
for  the  purpose  of  precluding  the  re-examination  of  the  party  to  matters  as  to 
which  he  has  been  before  examined,  (t) 

The  examination  of  witnesses  before  a  Master  is  effected,  either  by  exhibitiog 
interrogatories,  or  by  viva  voce  questions,  addressed  to  the  witness  himself  in 
the  Master's  presence.  The  former  method  is  the  old  practice ;  the  latter  was 
introduced  by  Lord  Lyndhurst's  Orders,  (»)  and  the  exercise  of  it  is  disere- 
tionary  in  the  Master. 

When  a  party  wishes  to  examine  a  witness  before  the  Master,  upon  interro- 
gatories, he  must  have  the  interrogatories  prepared  in  the  same  way  as  interro- 
gatories for  the  examination  of  witnesses  in  the  cause*  (k)  They  must  be  signed 
by  counsel,  and  when  prepared,  they  must  be  engrossed  upon  parchment,  and 
brought  into  the  Masters  Office  $  they  are  not,  however,  as  in  the  case  of  inter- 
rogatories, for  the  examination  of  parties  under  the  directions  of  the  decree, 
settled  by  the  Master,  unless  where  they  are  directed  to  be  so  settled  by  the 
order  of  the  Court,  as  in  the  case  of  witnesses  to  '^be  examined,  p  ^41  -1 
who  have  been  before  examined  in  the  cause.  (/)    If  they  are  di-  ^  -^ 

b)  Ante,  p.  446.  (e)  Ibid. 

I  3  8.  &  8.  »1.  (e)  Ante,  p.  458. 

)  16  Yes.  318.  (g)  3  M.  ft  K.  878. 
)  1  Keen,  1. 
(t)  Ibid.,  and  vide  Puroell  ▼.  M'Naman,  17  Yes.  484. 

u)  Old.  18X8,  LXDC.  LXXII.  (k)  Ankt  ?•  466. 
0  Anie^  885;  3  Bro.  C.  C.  190. 
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reeled  to  be  setded  by  the  Master,  the  Master  nrost  sigD  his  aDowanee  of  them 
in  the  same  manner  as  he  signs  interrogatories  for  the  examination  of  parties,  (m) 
If  they  are  not  to  be  settled  by  the  Master,  he  merely  marks  them  as  brtn^lhl 
into  his  office. 

It  seems  that  the  reception  of  interrogatories  for  tlie  examination,  before  the 
Master,  of  witnesses  who  are  not  parties  to  the  record,  or  who  hare  not  been 
previously  examined  in  the  cause,  is  not,  like  the  examination  of 
matter  in  the  discretion  of  the  Master,  but  that  he  is  bound  to  receive  inl 
tories  from  the  parties  tendering  them,  and  that  the  circumstance  that  the 
to  prove  which  they  are  tendered,  were  in  issue,  and  might  have  been  proved 
in  the  cause,  is  not  a  sufficient  reason  for  rejecting  thenu  (n) 

If  the  Master  refuse  to  receive  interrogatories  for  the  examination  of  witnesses, 
the  proper  course  seems  to  be  to  apply  to  the  Court,  by  motion,  that  he  may 
be  directed  to  receive  them,  (o)  In  fPillan  v.  WUUait  (p)  however,  the  Lord 
Chancellor  ordered  the  application  to  stand  over,  at  the  same  time  directing  that  a 
petition  should  be  presented,  stating  the  particular  circumstances,  and  the  dateiL 

But,  although  a  Master  is  bound  to  permit  the  examination  of  any  witiiesses 
before  him,  mio  have  not  before  been  examined,  it  is  to  be  understood  diat  he 
is  only  obliged  to  do  so,  when  the  examination  is  proposed  to  be  taken  at  a 
proper  period  of  the  investigation  before  him ;  he  cannot  receive  them  afler 
other  witnesses  have  been  examined  and  publication  passed,  without  a  speeiai 
order  of  the  Court,  {q)  which  will  only  be  made  upon  surprise,  (r)  or  under  tbe 
same  circumstances  as  will  induce  the  Court  to  make  such  an  order  afler  pohG- 
eation  has  passed  before  hearing,  {s) 

It  may  be  observed  here,  that  according  to  the  ordinary  course  of  praetiee, 
r  *842  1  ^^^  P^^J  intending  to  examine  witnesses  'ought  previoosly  to  bring- 
1-  -^  ing  in  his  interrogatories,  to  carry  into  the  Master's  Office  a  state  of 

iacts,  detailing  the  circumstances  which  he  intends  to  prove.     This  is  neees- 
aary,  in  order  to  enable  the  opposite  party  to  cross-examine  the  witoesses,  and  to 
know  what  evidence  it  will  be  necessary  for  him  to  adduce  to  support  his  own 
ease;  and  it  seems,  that  the  examination  of  witaesses  taken  before  eudk  a  state 
of  facts  has  been  brought  in,  would  be  irregular.  U)    In  general,  the  slate  of 
laoto  should  be  brought  in  by  the  party  supporting  me  affirmative,  hot  this  is  a 
rule  of  convenience,  and  a  state  of  facts  may  be  brought  in  tendering  a  negative 
issue,  upon  which  it  will  be  competent,  to  the  party  bringing  it  in,  to  examias 
witnesses,  in  support  of  his  negative  statement  {u)    It  seems,  however,  dnl, 
in  such  a  case,  the  other  party  can  only  cross-examine  the  witnesses;  he  can- 
not, regularly,  adduce  evidence  in  support  of  the  affirmative  proposition,  wilb- 
out  bringing  in  a  counter  stele  of  facts ;  but  in  WWan  v.  JVtUan^  {x)  where  \m 
omitted  to  do  so,  and  the  plaintiff  (who  was  the  party  bringing  in  the  negaiiie 
state  of  facte,)  had  examined  the  defendant  upon  interrogatories  before  the  Mat- 
ter, putting  every  question  that  would  bring  out  complete  information  as  to  tlie 
nature  and  extent  of  his  claim,  and  how  he  was  entitled  to  have  it  allowed,  te., 
and  had  gone  on  to  the  examination  of  witnesses  to  support  his  negative  stale 
<^  fecte,  and  had  permitted  the  defendant  to  examine  his  own  witnesses,  te 
prove  the  affirmative,  without  objecting  that  he  had  not  brought  in  a  eoonlar 
stete  of  facte;  Lord  Eldon  held,  that  the  conduct  of  the  plaintiff  amounted  tea 
waiver  of  the  objection,  arising  from  there  being  no  stete  of  fecte  previous  to 

(m)  3  Smith,  161.  (n)  Hcragh  v.  WflUanw.  ibid. 


p)  Cooper.  291 ;  19  Vm.  690*  8.  C. 
(q)  Ibid.  (>)  Ibid, 

(ff)  Antt^  698. 

0  VitU  WiUui  V.  Willan,  19  Yet.  690;  Cooper,  291,  8.  C. 

V)  Ibid.  («)  19  Yes.  690. 
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the  ezamioatioii  of  die  defendant's  witnesfiefl.  The  same  Tiew  was  afterwards 
taken  of  the  practice  by  the  Vice  Chancellor  in  TVezevani  v.  Draaefm  {y)  In 
that  case*  under  a  decree  directing  an  inquiry  into  the  outstanding  estate  of  an 
intestate,  the  plaintiffs  carried  in  a  state  of  facts,  chaiging,  that  certain  sums  of 
money  bad  b^n  lent  by  the  intestate  to  one  of  the  next  of  kin,  who  was  a 
defendant  *in  the  cause,  and  were  outstanding  in  his  hands,  and  p  «g. a  -i 
examined  the  defendant  upon  interrogatories,  who,  in  his  examina-  ^  -^ 

tion,  set  up  a  case,  shewing  that  the  moneys  alleged  to  be  lent  had  been  given 
to  him  by  the  intestate,  which  he  offered  to  prove  by  a  variety  of  documents, 
which  he  set  out;  whereupon  the  plaintiffs  amended  their  examination,  by 
charging  that  the  alleged  documents  were  foigeries,  and  proceeded  to  examine 
witnesses  in  support  of  their  state  of  facts  $  and  the  defendant,  also  examined 
witnesses,  without  bringing  in  a  counter  state  of  facts.  Upon  a  petition  to. 
suppress  the  defendant's  depositions,  on  the  ground  of  irregularity,  because 
there  had  been  no  counter  state  of  facts  on  his  part,  the  Vice  Chancellor  heU, 
that  the  examination  of  the  defendant  was  a  sufficient  notice  to  the  plaintifis 
of  the  case  intended  to  be  proved  by  the  defendant,  and  that  the  plaintiffs  had 
waived  their  right  to  object  to  the  defendant's  evidence,  by  their  acquiescence 
in  his  examination  of  witnesses. 

The  depositions  of  witnesses,  examined  upon  interrogatories,  under  a  reference 
to  a  Master,  may,  when  the  witnesses  reside  in  London,  or  within  twenty  miles 
of  it,  be  taken  either  by  the  examiner  or  by  the  Master;  where  they  reside  above 
twenty  miles  from  London,  they  may  be  taken  by  commission.  In  either  ease, 
their  attendance,  for  the  purpose  of  examination,  may  be  compelled  by  ntbpcmOf 
which  is  in  the  same  form  as  the  ordinary  iubpcena  ad  te8tificandum^{z)  and 
must  be  sued  out,  served,  and  enforced  in  the  same  manner. 

In  strictness,  the  examination  of  witnesses,  after  a  decree,  upon  interrogato- 
ries, ought  to  be  taken  by  one  of  the  examiners  of  the  Court,  who  formeiiy 
examin^  all  such  witnesses  as  the  Master  thought  necessary,  unless  the  Master 
certified  that  a  commission  was  requisite.(a)  A  practice,  however,  has  grown 
up,  which  authorizes  the  examination  of  witnesses,  upon  interrogatories,  in  the 
Master's  Office,  by  the  Master  himself.  This  practice  originated  with  a  custom, 
which  appears  to  have  prevailed,  of  inserting  in  the  decree,  a  direction  thttt  the 
^Master  should  be  armed  with  a  commission  to  examine  witnesses,  |-  ^^^  -^ 
and  to  direct  a  commission  into  the  country,  if  he  thought  &U(b)  ^  -^ 

How  it  came  that  such  a  direction  was  inserted  in  the  decrees  of  this  Court,  does 
not  appear;  but  it  seems,  that  it  was  not  of  coarse,  though  it  was  always  in- 
sertea,  if  desired,  (c)  The  practice,  however,  appears  to  have  given  rise  to 
differences  between  the  Masters  and  the  Six  Clerks,  and  examiners  of  the  Court, 
about  the  right  of  taking  and  keeping  such  examinations,  and  to  whom  the  eom* 
missions  and  the  depositions  thereby  taken  should  be  returned,  &c,  in  conse* 
qnence  of  which,  an  order  was  made,  dated  the  27ch  February  1667,(</)  whereby 
it  was  directed,  that  if,  upon  any  reference,  the  Master  should  find  any  particolur 
points  or  circumstances  needful  to  be  proved,  to  ground  his  report  upon,  whieh 
were  not  fully  proved,  nor  could  be  examined  to,  before  the  hearing  of  the  caose, 
he  should  then  direct  the  parties  to  draw  interrogatories  to  such  points  or  circum- 
stances only,  and  examine  there^xm^  in  Courts  by  the  examiners^  if  the  wit- 
nesses shall  be  or  reside  within  ten  miles  of  London,  as  by  the  rules  of  the  Court 
they  ought  to  do;  but  that,  if  further  off,  and  the  parties  desired  it,  he  might 

— ^^— 

(v)  M88.  y.  C.  7th  Aug.  1833.  (z)  Ante^  p.  475,  vide  Ord.  1833. 

(a)  Parkinton  ▼.  Ingram,  3  Vm.  603. 


(M  Pmrkinion  v.  Ingraoi,  8  Yes.  603.    Such  directioo  is  still  inserted  in  the  decrees  in 
the  Eicbeqaer,  1  Fowler,  Ex.  Pr.  324 ;  Seton  on  Dec  12. 

(e)  Ptrkinson  v.  iDgnun,  8  Yce.  607.  (d)  Beames.    Ord.  218. 
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direct  a  cominiaiion  into  the  country,  which  was  to  be  made  oat  by  the  Six 

Clerks^  and  which  said  commission,  and  the  deposiUons  thereby  taken,  were  to 
be  returned,  unopened,  to^  the  respective  Six  Clerks,  who  ought  to  have  the 
keeping  thereof,  and  publication  was  to  pass  according  to  the  course  of  ihe 
Court  in  such  cases.  And  it  was  declared,  that  all  other  examinations  in  the 
Court,  for  the  future,  not  taken  and  kept  of  record  by  the  Six  Clerks  or  exam* 
iner  as  aforesaid,  should,  from  thenceforth  be  void,  and  should  not  be  admitled 
to  ground  any  report,  or  otherwise  made  use  of  in  any  proceedings  in  thta  Coaft, 
or  at  law. 

The  above  order,  however,  does  not  appear  to  have  been  observed,  (e)  and  we 
r  ^45  1  ^°^  ^^  practice  of  examining  witnesses,  *in  the  Master  s  Office, 
L  J  expressly  sanctioned  by  another  order,  dated  the  23d  June  1687,(/} 

which  appears  to  have  been  promulgated  to  prevent  the  Master's  clerks  from  ex- 
amining the  witnesses,  and  enjoining  Mhat  every  Master  himself  shall  examine 
all  witnesses  upon  every  item  of  any  interrogatory  or  interrogatories  as  shall  be 
exhibited  before  him.'  It  is  obvious,  from  this  order,  that  it  was  then  the  prae- 
tice  for  the  Master  to  examine  |  and  in  Parkinson  v.  Ingram^  before  refared 
to,  the  Lord  Chancellor  said,  he  found,  by  every  person  he  had  talked  to  on  the 
subject,  that  it  was  quite  settled  that  the  Master,  whenever  any  subject  occais  in 
which  he  wishes  to  have  the  examination  of  a  witness,  takes  the  examination  of 
the  witness,  and  that  there  is  a  subpoena  ;{g)  and  the  Master  of  the  RoDs,  who 
assisted  the  Lord  Chancellor  in  that  case,  stated,  that  he  concurred  with  Imn, 
that  the  Master,  if  he  thinks  fit,  may  examine  a  witness  after  a  decree. 

It  is  clear,  therefore,  that  the  Master  has  it  in  his  power  to  examine  the  wit- 
nesses himself,  if  he  thinks  proper  to  do  so,  although  the  practice  of  inserting  such 
a  power  in  the  decree,  has  been  omitted,  in  this  Court,  for  above  a  cenUiry.(JI} 
The  examination  of  witnesses  upon  interrogatories,  by  the  Master  himself,  ap- 
pears, however,  to  be  of  rare  occurrence  ;{t)  and  when  the  Master  does  think  it 
right  to  adopt  this  course,  he  is  bound  to  examine  all  the  witnesses  himself,  and 
he  must  not  permit  the  examination  to  be  taken  by  his  clerk,  (ib)  He  most  also 
examine  the  witnesses  upon  every  item  of  every  interrogatoiy  that  is  exhibited 
before  him,(Q  in  the  same  manner  as  the  examiner;  the  depositions  shoold  ako 

r  ^840  1  ^^P^  *^y  ^^^^  ^^^  ^^  °^^  ^  ^  made  known  to  the  parties  till  the 
^  -^  conclusion,  i.e.  the  publication. (m) 

When  the  witnesses  are  to  be  examined  by  the  examiner,  the  interrogatories 
having  been  marked  by  the  Master,  are  to  be  filed  in  the  Examiner's  Office,  and 
the  same  course  of  proceeding  will  there  be  pursued,  as  in  the  ordinary  exami* 
nation  of  witnesses  before  decree,  (n) 

If  the  witnesses,  or  any  of  them,  reside  above  twenty  miles  from  London,  tbey 
may  be  examined  by  commission.  Such  commission,  however,  can  only  be 
obtained  upon  the  Master's  certificate,  that  it  is  necessary  $fo)  and  if  issoed 
without  such  a  certificate,  it  will  be  irregular.  (/>)    It  seems  tnat  an  exoeplka 


(e)  Parkinson  ▼.  Ingram,  uU  supra. 

(f)  Beames's  Old.  285.  Thia  appears  to  be  the  order  alladed  to  in  Parkinaoii  v.  Ingiaa, 
8  Yes.  604,  under  the  description  of  an  order  made  the  33rd  Jane,  3  &  4  Jamea  S. 

(g)  In  Parkinson  v.  Ingram,  it  is  stated,  that  the  subpcena  for  the  examination  of  a  wit- 
ness, before  the  Master,  is;  the  same  subpcsna  as  to  come  before  the  examiner,  but  that  it  is 
oddly  expressed,  being  in  the  same  form  as  a  subpoena  to  answer  a  bill,  but  that  tbe  label 
cxprcssca  its  purpose.  A  more  accurate  form  of  subpoena  is  now,  however,  pointed  out  by  the 
orders  of  1833.     Supra. 

'k)  Sanford  ▼.  Biddulph,  9  Yea.  36.  (t)  Handiey  t.  Billing,  1  Sim.  511. 

[k)  Parkinson  t.  Ingram,  ubi  supra.  (J)  Beames.    Ord.  285. 

[m)  Waian  ▼.  Willan,  19  Ves.  693.  (n)  Ante,  p.  474. 

(o)  Parkinson  T.Ingnon,  8  Yea.  603.  (p)  Bearcroft  ▼.  Berkely,  3  Cox,  108. 
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does  not  lie  to  this  certificate,  but  that,  if  it  is  improperly  panted,  a  motion  may 
be  made  to  discharge  the  order  for  the  commission.  (9) 

This  order  is  made,  as  of  course,  upon  motion,  or  petition  at  the  Rolls,  upon 
production  of  the  Master's  certificate,  and  the  commission  is  sued  out,  in  the  same 
manner  as  commissions  for  the  examination  of  witnesses  before  decree. (r) 

The  depositions  of  the  witnesses,  when  taken  by  the  examiner,  are  kept  of 
record  in  the  Examiner's  Office ;  when  taken  by  commission,  they  are  kept  of 
record  by  the  Six  Clerks,  («)  as  to  the  depositions  taken  before  the  Masters,  in 
their  office,  their  habit  is  to  keep  them  ihereM) 

It  is  stated  by  the  certificate  of  the  Six  Clerks,  mentioned  in  Handley  v. 
BiUinge^{u)  that  where  witnesses  are  examined,  a[\er  a  decree  by  the  examiner, 
or  by  commission,  an  order  must  be  obtained  for  their  publication,  unless  it  is 
passed  by  consent  of  their  clerks  in  Court ;  and  an  order  was  made  by  the  Court 
upon  that  statement  of  the  practice.  It  appears,  ^however,  that  p  ^  .^  -^ 
publication  may  also  pass  by  warrant,  and  that,  when  all  the  wit-  ^  ^'  J 
nesses  have  been  examined,  the  Master  will  appoint  a  day  for  passing  publica- 
iion,  by  a  warrant  taken  out  and  served  upon  the  respective  clerks  in  Court,  and 
also  upon  the  examiner,  underwritten,  to  ^pass  publication  of  the  depositions 
taken  by  the  examiner,*  after  which,  ofiice  copies  of  the  depositions  will  be 
delivered  out.  (or) 

Some  doubt  appears  to  have  been  entertained,  whether  in  cases  where  wit- 
nesses were  examined  by  the  Master  himself,  any  formal  publication  take 
place  liy)  but  from  the  certificate  of  the  Six  Clerks,  in  Handley  v.  BUlinge,{z) 
above  referred  to,  it  appears,  that  when  witnesses  are  examined  by  the  Master, 
publication  passes  by  his  warrant. 

When  publication  passes  by  consent,  it  is  done  by  the  respective  clerks  in 
Court  signing  a  consent  to  pass  publication  in  the  Six  Clerks  Rule  BooL  (a) 
If  it  should  be  necessary  to  enlarge  publication,  warrants  must,  before  publica- 
tion has  actually  passed,  be  taken  out  and  served  upon  the  adverse  clerk  in 
Court,  and  also  upon  the  examiner ;  and  the  Master,  upon  attendance,  will 
exercise  his  discretion  upon  hearing  all  parties  interested,  (b) 

Afler  publication  of  the  depositions,  upon  a  reference  to  a  Master,  a  new 
witness  cannot  be  examined  without  a  special  order  to  warrant  it,(c)  which  will 
only  be  granted  upon  the  same  grounds  as  those  upon  which  the  further  exami- 
nation of  witnesses  after  publication,  is  permitted  before  the  hearing.  (</) 

l^he  preceding  observations  with  regard  to  the  examination  of  wimesses  aAer 
a  decree,  refer  only  to  the  examination  of  witnesses  upon  interrogatories,  which, 
previously  to  Lord  Lyndhurst^s  Orders  of  1828,  was  the  only  way  in  which 
witnesses  could  be  examined  in  a  Court  of  Equity,  unless  for  the  mere  purpose 
of  proving  exhibits,  which,  as  we  have  before  seen,  may  be  done  by  witnesses 
viva  voce.  By  the  69lh  of  *the  above  orders,  however,  the  power  p  <^g.g  -1 
of  examining  witnesses  vivd  voce  in  a  more  extensive  manner,  has  ^  -I 

been  given  to  the  Masters,  and  the  Master  is  thereby  empowered,  in  his  discre- 
tion, to  examine  any  witnesses  vivd  voce.     It  does  not  appear  lo  have  been 

(g)  Chmfiba  ▼.  Wills,  1  Dick.  877;  $edvide  Chennell  ▼.  MarUo,  4  8im.  842. 
(r)  AnU,  p.  489.  («)  Beamei's  Ord.  231. 

(0  PwrkinsoD  t.  logrtm.  SYcf.  607.  (t»)  1  Sim.  611. 

8)  1  Turn.  A  V.  896. 
)   Vide  WiUan  v.  WiUan,  19  Vm.  591 ;  and  Sheppard  v.  Collyer,  dtad  ib. 
(«)  Ubi  mpra.  (a)  Handley  v.  Billinge,  1  Sim,  611. 

(6)  1  Tom.  A  y.  896. 

(e)  Willan  t.  Wilkn,  19  Yes.  694 ;  Winpenny  ▼.  Courtney,  5  Sim.  664.     This  extends 
to  the  examination  of  a  witneie  vitd  voctf  Trotter  v.  Trotter,  6  Sim.  588. 
if)  AnU^  p.  593. 

Vol.  v.— G 
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positively  decided,  whether  the  discretion  given  to  the  Master,  bj  this  ocder,  ii 
limited  by  the  rules  before  laid  down  with  regard  to  the  examination  of  iriinfri 
who  have  been  before  examined ;  but  in  Rowley  v,  MamSf{e)  where  the  qnes* 
tion  arose  upon  the  Master's  refusal  to  examine  a  witness  viva  voce^  who  had 
been  previously  examined  in  the  cause,  the  Master  of  the  Rolls  seems  ckadj 
to  have  recognized  the  rule,  that  a  witness  who  has  been  examined  in  the  casK» 
cannot  be  re-examined  before  the  Master,  without  an  order,  as  appl jing  to  t 
viva  voce  examination,  as  well  as  to  an  examination  npon  interrogatories,  sai 
made  an  order  accordingly.  And  it  seems,  also,  that  where  witnesses  hawc 
been  examined  under  a  decree,  and  publication  has  passed,  the  Master  is  nnilff 
similar  restrictions  as  to  the  examination  of  witnesses  viva  voee^  thecefiMei 
where,  aAer  publication  passed,  and  a  warrant  on  preparing  the  report  had  bea 
taken  out  and  served,  the  Master  conceiving  that  the  discretion  given  hiis,  hf 
the  69th  order,  might  be  exercised  at  any  time,  took  the  examination  of  a  wit- 
ness vivd  voee,  the  Court,  on  motion,  suppressed  the  depo8ition.(/*) 

In  order  to  compel  the  attendance  of  a  witness  to  be  examined  vivd  fsei 
before  the  Master,  a  tubposna  may  be  sued  out  in  the  same  manner  as  an  oiA- 
nary  subpcena,  upon  a  note  from  the  Master,  (g)  The  form  of  the  subpoeoi,  ii 
pointed  out  by  the  orders  of  1833,  and  differs  litUe  from  the  ordinary  snbpcena  ai 
testificandum^  except  that  it  specifies  that  the  party  is  to  attend  the  MastK,  te, 

A  party  wishing  to  examine  a  witness  vivi  voce^  must  take  out  a  warrant  far 
that  purpose,  underwritten — ^  To  examine  A.  B.  vivd  voce^  before  the  Masts^' 
r  *S4Q  1  ^^^^^  ™^^^  ^  ^served  upon  the  clerk  in  Court  for  the  opposifei 
L  ^  J  party. '(A)  If  a  subpcena  is  necessary,  he  must  serve  one  npoo  tlis 
witness,  with  the  usual  note  fixing  the  time  of  his  attendance  A  the  retam  cf 
the  warrant  ;(t)  at  which  time  the  parties  must  attend  the  Master,  together  wA 
the  witness.  The  party  calling  the  witness,  examines  him,  and  the  other  psi^ 
cross-examines  him,  and  the  Master  asks  such  questions  as  he  thinks  propo^ 
^e  questions  not  being  put  from  written  interrogatories,  (ib) 

By  the  69th  order, (/)  authorizing  the  vivd  voce  examination  of  witnesses,  it 
is  directed,  Hhat  the  evidence  upon  such  vivd  voce  examination  shall  be  lakca 
down  by  the  Master,  or  by  the  Master's  clerk,  in  his  presence^  and  presened 
in  the  Master's  Office,  in  order  that  the. same  may  be  used  by  the  Coort  if 
necessary.' 

It  may  be  observed  here,  that  as  the  examination  vivd  voce^  takes  pboe 
openly,  before  the  parties,  their  counsel,  or  solicitor,  the  evidence  given  is  fiily 
known,  at  the  time,  to  the  parties  interested,  and  therefore  no  formal  pufafia- 
tion  of  it  is  necessary. 

By  the  67th  of  Lord  Lyndhurst's  Orders,  it  is  directed  that  the  Master  abd 
not  receive  further  evidence,  as  to  any  matters  depending  before  him,  after  issoiif 
the  warrant  on  preparing  his  report,  but  that  he  shall  not  issue  soch  wainal» 
without  previously  requiring  the  parties  to  shew  cause  why  such  i^arrant  slioaU 
not  issue.  This  order  has  been  considered  to  extend  to  prevent  the  Master 
from  examining  a  witness  vivd  voce^  after  issuing  the  warrant  to  prepare  Ui 
report.(m) 


(«)  1  M.  A;  K.  548,  ntpra, 

(/)  Trotter  v.  Trotter,  6  8im.  838 ;  the  objection  in  this  caum,  was  opon  two 
lit,  beeaoie  the  witnees  had  been  examined  aner  pablication;  and,  Snd,  bscansa 
67th  order,  the  Maaler  could  not  reoeive  any  farther  evidence. 

(g)  Old.  1828,  LXIX  (h)  8  Smith,  160. 

(?)  Ante,  p.  477.  (k)  2  Smith,  160. 

(/)  Ord.  1828.  (m)  Trotter  v.  Trotter,  6  8iau  aSS. 
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State  of  Facts. 

The  mttention  of  the  reader,  has  been  drawn  to  the  neceasity  there  eziata  for 
a  party,  who  intends  to  examine  witnesses  before  a  Master  under  a  decree,  to 
carry  in  a  state  of  facts,  detailing  *the  circumstances  which  he  pro- 1-  ^.^  ^ 
poses  to  prove  ^(n)  but  as  a  state  of  facts  is  frequently  requireo  for  I-  J 

other  purposes  tnan  that  of  affording  a  foundation  for  the  examination  of  wit- 
nesses, and  is  the  general  form  by  which  the  prosecution  of  every  reference 
to  a  Master  is  commenced,  it  will  not  be  superfluous  in  this  place,  to  devote  a 
few  lines  to  the  consideration  of  its  nature,  and  of  the  practice  arising  out  of  it. 

Ji  state  of  Jacte^  as  its  name  imports,  is  a  statement  in  writing,  made  by  a 
party  who  wishes  to  prosecute  or  resist  any  inquiry  before  a  Master,  of  the 
&els  and  circumstances  upon  which  he  relies,  either  in  support  of  his  own 
cause,  or  in  contradiction  or  defeazance  of  that  of  his  adversary.  It  is,  in  effect, 
tkA  ^pteading^  of  the  party  btfore  the  Mastery  and  is  governed  by  nearly 
the  same  rules  and  principles  as  pleadings  in  the  Court,  although,  not  being 
signed,  nor,  in  general,  prepared  by  counsel,  they  are  not  always  so  strictly 
observed.  A  state  of  facts,  however,  must  be  pertinent  to  the  matter,  and  must 
not,  any  more  than  any  other  proceeding  in  the  cause,  contain  any  scandal,  and 
if  it  is  either  scandalous  or  impertinent,  the  scandalous  or  Impertinent  matter 
may  be  expunged,  in  the  manner  which  will  be  presently  pointed  out  A  state 
of  facts  is  intituled  ih.  the  cause,  and  contains  a  detail  of  the  facts  and  circum- 
stances intended  to  be  relied  upon  by  the  party ;  when  the  party  carrying  in  the 
state  of  facts,  makes  any  claim  upon  the  fund  in  Court,  it  is  usual  to  conclude 
the  statement  with  the  particulars  of  the  claim,  in  the  manner  of  a  prayer  for 
relief  to  Uie  bill,  as  follows  :—^  .^n(/ Me  said  A.  B,j  thertfore^  claims,  ^c.,' 
in  sach  case,  the  proceeding  is  called  ^a  state  of  facts  and  ckdm.^  When  the 
object  of  the  party  is  to  charge  another  with  the  receipt  of  money,  &c,  the  state 
of  facts  concludes  with  a  charge  in  the  following  form : — *  And  the  said  A.  j9., 
therrfore,  charges,  ^c.,*  in  such  case  the  proceeding  is  called  ^  a  state  of  facts 
and  charge.^  It  may  bie  remarked,  that  a  chai^  is  not  always  preceded  by  a 
state  of  i^ts,  but  if  &e  matter  appears  from  any  admissions  in  any  account,  or 
examination  or  proceeding  in  the  Master's  Office,  and  requires  no  other  proof 
in  support  of  it,  it  is  usual  to  make  ^  a  charge*  only. 

*When  a  state  of  facts  is  prepared,  it  is  carried  in  to  the  Master's  p  ^^.^  -. 
Office,  and  a  warrant  *on  leaving,*  must  be  served  upon  the  other  ^  -^ 

parties,  who  may  then  apply  for  and  obtain  copies  from  the  Master's  derk, 
and  if  they  have  a  counter  state  of  facts  to  leave,  they  must  proceed  in  the 
same  manner. 

It  is  usual  to  add  to  a  state  of  facts,  a  sort  of  petition,  that  the  party  may  be 
at  liberty  to  add  to,  alter,  or  vary  the  state  of  facts,  as  he  may  be  advised ;  and 
it  is  presumed,  that  such  form  was  originally  considered  necessary,  to  enable 
the  party  to  amend  his  state  of  facts,  afier  it  had  been  delivered  in.  It  is, 
however,  now  an  unnecessary  form,  as  a  state  of  facts  may  be  amended  at  any 
time,  or  a  further  state  of  facts  carried  in,  upon  leaving  which,  a  warrant  <on 
learing,'  should  be  taken  out  and  served,  as  when  an  original  state  of  facts  is 
left.  A  state  of  facts,  however,  should  not  be  varied  or  altered  after  the  exami- 
nation of  witnesses  has  been  commenced. 


(ft)  Ante,  p.  841. 
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Of  Scandal  and  Impertinence  in  the  Proeeedingt. 

The  reader's  attention  has  been  already  directed  to  the  necessity  for  c 
scandal  and  impertinence  from  examinations  and  states  of  facts  before  a  Masia^ 
and  the  same  necessity  exists  with  reference  to  affidavits,  and  to  ail  otbcr  pia- 

ceedinffs  in  the  Master's  Office,  (o)  _i^i.« 

Formerly,  the  course  of  proceeding  to  procure  the  expunging  of  seandakrai 
or  impertinent  matter  from  proceedings  in  the  Master's  Office,  was  the  ««»« 
that  resorted  to  in  the  case  of  scandal  or  impertinence  upon  pleadmgs  or  mJ— 
matters  before  the  Court,  but  by  the  new  orders, (/))  a  soifiewhat  difieient  - 


must  now  be  pursued.  .  , 

Under  the  old  practice,  the  Master  had  no  authority  to  look  into  any  proceed- 

inff  before  him,  for  the  purpose  of  ascertaining  whether  it  was  scaodaloiH  or 

imDerunent.  without  an  order  of  the  Court  directmg  him  to  do  so;  and  «H  if 

T  he  found  that  there  *was  scandalous  or  impertment  matter  ift  m 

[    *®^^    J  proceeding,  he  could  not  proceed  to  expunge  it,  unless  direded  to 

do  so.  by  another  order  j  but,  by  the  73rd  of  Lord  Lyndhursfs  Orders,  (q)  it  a 

directed,  that  Mf  a  party  wishes  to  complain  of  any  matter  mlrodaced  into  ay 

state  of  facts,  affidavit,  or  other  proceeding  before  the  Maet^,  on  the  gramd 

that  it  is  scandalous  or  impertinent,  he  shall  be  at  liberty,  unthouf  am/  orda^f 

reference  by  the  Court,  to  take  out  a  warrant  for  the  Master  to  examine  nA 

matter :  and  the  Master  shaU  have  authority  te  expunge  any  snch  matter  as  bs 

shall  find  to  be  scandalous  or  impertinent.'    Under  this  order,  therefoie,  itH 

no'loncer  necessary  for  a  party  complaining  of  scandal  or  impertinence  in  a  pn- 

ceedinl  before  a  Master,  to  obtain  an  order  of  the  Court,  directmg  the  Mtfkr 

to  look  into  it,  but  he  may  proceed  upon  it  at  once,  by  tokmg  out  and  seim^t 

warrant  to  examine  into  it  before  the  Master.     The  above  order,  howera^  ■ 

somewhat  deficient,  in  not  pointing  out  the  course  to  be  adopted,  after  At 

Master  has  acted  upon  the  warrant     The  order,  as  we  have  seen,  directs  M 

the  Master  shall  'have  authority  to  expunge  anv  such  matter  which  he  ^ 

find  to  be  scandalous  or  impertinent,'  from  which  it  might  be  mferred,  thatte 

order  authorizes  the  Master  immediately  to  proceed  to  the  operatoon  of  ex»r 

inff      This,  however,  cannot  have  been  the  intention  of  the  firamers  of  tt 

orfer,  as  such  a  proceeding  would  be  most  unfair  towards  the  party  briagiifia 

the  state  of  facts  or  other  proceeding,  by  depriving  him  of  all  opportunuy  of 

takinir  the  opinion  of  the  Court  upon  the  propnety  of  the  Master  s  deosiB, 

it  being  the  weU  known  rule  of  the  Court,  tha^  after  impertinent  matter  ta 

been  (Spunced,  exceptions  to  a  report  of  impertinence  cannot  be  taken,  (r)   » 

is  presumed,  therefore,  that  the  object  of  the  73rd  order,  is  merely  to  do  twiy 

wiUi  the  necessity  for  any  order,  either  to  examine  into  the  s^nda]  or  nnpcm- 

nence,  or  for  expunging  it,  and  to  leave  the  practice,  in  other  «]wpecl8,  as  il 

existed  at  the  time  Uie  73rd  order  was  promulgated.     If  thw  be  the  case^ 

-I  course  of  proceeding  properly  is  for  the  Master,  having  been  •caW 

[    *S58    J  ^        jjy  warrant  to  look  into  the  state  of  facts,  &c,  to  ascertn 

whether  there  is  any  impertinent  or  scandalous  matter  in  it,  to  make^  his  repg 

to  the  Court,  in  the  same  manner  that  he  did  under  an  order  of  referepoe,  W 

the  purpose  of  affi>rding  the  other  side  an  opportunity  of  taking  tiieopinwaflf 

the  Coiit,  by  excepting  to  his  report,  and  then,  if  he  hap  reported  that  th«ii 

•Aanr1»1  or  imDcrtinence,  and  no  exccpUons  are  taken,  to  proceed  under  aaoM 


(6)  For  the  nature  of  fcaDdal  and  impertinenoe,  nidt  ante,  vol.  1,  p.  462. 

(p)  Old.  1828.  S^^.P^'^^'       1  »       1^    w • 

\r)  Wadman  v.  Biidi,  8  Swtnrt.  «30,  n;  David  v.  WiUimd^  1  Sim.  17;  Nattny  ^ 

Rowa,  1  Mer.  185. 
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warrant  to  expunge  the  scandalous  or  impertinent  matter,  in  the  same  manner 
that  he  did  upon  the  second  order  under  ^e  old  practice.  («) 

It  is  to  be  observed  that,  under  this  practice,  care  must  be  taken  to  file  the 
exceptions  to  the  Master's  report,  immediately  upon  the  report  being  filed, 
or  at  least  before  the  time  arrives  for  attending  the  warrant  to  expunge ;  because, 
after  the  expunging  has  taken  place,  there  is  no  longer  any  matter  upon  the 
record  as  to  which  the  Court  can  form  an  opinion. 

It  is  to  be  remarked,  also,  that  the  11th  of  Lord  Lyndhurst's  Orders,  (/) 
which  requires  exceptions  in  writing  to  be  taken  and  signed  by  counsel,  in  cases 
<^  scandal  or  impertinence,  applies  only  to  pleadings  or  other  matters  depending 
h^ore  the  Courts  and  not  to  matters  in  the  Master's  Office ;  it  is,  not,  therefore, 
necessary  in  proceeding  upon  scandal  or  impertinence,  in  matter  before  the  Mas- 
ter, to  take  exceptions  in  writing.  It  is  presumed,  however,  that  if  the  Master 
certifies  that  there  is  no  scandal  or  impertinence  in  the  matter  before  him,  and 
exceptions  are  taken  to  his  certificate,  it  is  incumbent  upon  the  party  excepting 
to  point  out,  by  his  exceptions,  in  what  particular  parts  the  matter  is  scandalous 
or  impertinent,  in  the  same  manner  as  was  formerly  done  in  cases  of  exceptions 
to  the  Master's  report  upon  references  for  impertinence  in  pleadings  and  other 
matters  before  the  Court  (ti)  " 

The  22nd  order  of  1833,  \x)  directs  that,  in  case  of  reference  *of  ^  ^.^  -^ 
answer,  &c.,  for  scandal  or  impertinence,  the  Master  shall  be  at  ^  ^ 

liberty,  without  further  order^  to  tax  the  costs  of  such  references,  and  conse- 
quent thereupon,  and  to  direct  by  whom  they  shall  be  paid,  &;c,  that  order, 
however,  applies  only  to  pleadings  or  other  proceedings,  before  the  Court ;  in 
the  case  of  inquiries  as  to  scandal  or  impertinence  in  proceedings  in  the  Master's 
Office,  the  Master  has  no  power  to  tax  the  costs  without  an  order  to  that  effect; 
when,  therefore,  the  Master,  aAer  having  certified  that  he  has  found  scandalous 
or  impertinent  matter,  has  expunged  it,  he  should  certify  that  he  has  so  done, 
and  then  the  successful  party  should  move,  on  the  Master's  certificate,  when 
filed,  for  the  costs  occasionea  by  the  scandal  or  impertinence,  (k)  And  so,  if 
the  Master  is  of  opinion  that  the  examination  is  not  scandalous  or  impertinent, 
he  should  so  certify,  as  well  to  enable  the  party  complained  against  to  apply  for 
costs,  as  to  enable  the  party  complaining  to  except  to  his  certificate.  In  either 
case  the  application  is  of  course,  and  may  be  made  by  motion  or  by  petition  at 
the  Rolls.  (/) 


Inqmrien  as  to  Heirs  at  Law^  next  of  JKn,  Creditors^  ^c 

Having  directed  the  reader's  attention  to  the  general  nature  of  the  proceedings 
before  the  Master,  and  to  the  powers  with  which  the  Master  is  invested  to 
enable  him  to  perform  the  duty  imposed  upon  him  by  the  order  of  reference,  it 
becomes  necessary  now  to  point  out  the  course  to  be  pursued  in  the  Master's 
Office,  upon  the  particular  reference  before  him.  The  objects,  however,  for 
which  references  to  a  Master  may  be  made,  are  so  numerous  and  various,  that 
it  would  be  impossible,  in  a  Treatise  of  this  nature,  specifically  to  detail  the 


(a)  Tbifl  18  nearly  the  course  of  proceeding  pointed  out  by  the  ZXTT.  of  Lord  Brougham's 
Orders,  1833 ;  but  the  operation  of  that  order,  is  expressly  limited  to  references  of  answers, 
or  other  pleadings  or  matters  depending  before  the  Court, 
(t)  Ord.  18S8;  anie^  vol.  1,  p,  466. 

u)   Vide  Graven  ▼.  Wright,  3  P.  Wms.  181 ;  aed  vide  Mackworth  v.  Briggs,  2  Atk.  182. 
X)  Ante,  p.  458.  (A;)  2  Smith.  136. 

l)  Ibid.  137. 
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course  of  proceeding  which  should  be  adopted  in  each ;  all  that  can  be  done, 
therefore,  on  the  present  occasion,  is,  to  direct  the  practitioner  to  the  practice 
in  the  Master's  Office,  upon  some  of  the  most  usual  subjects  of  referenoe^  fiom 
which  he  will  be  able,  by  analogy,  to  guide  his  steps  upon  others  which  axe  not 
of  such  frequent  occurrence. 

r  *855  1  *^^  doing  this,  I  shall,  in  this  place,  confine  my  attention  to  those 
L  -^  references  which  are  usually  made  by  decrees  or  decretal  ordere,  as 

those  which  are  made  upon  interlocutory  orders  will  come  more  properly  ander 
discussion  in  a  future  part  of  the  Treatise,  when  the  nature  of  interlocatoiy  appli- 
cations upon  which  they  are  founded  shall  be  considered. 

References  to  the  Master  upon  decrees  or  decretal  orders,  are  either— L  to 
make  inquiries ;  2.  to  take  accounts  and  make  computations ;  or,  3.  to  perfiirm 
some  special  ministerial  acts  directed  by  the  Court ;  to  these  may  be  added  the 
taxation  of  costs  $  but  as  the  subject  of  taxing  costs  will  come  more  properiy 
under  consideration  when  we  arrive  at  the  general  discussion  of  costs,  whkk 
will  form  the  subject  of  a  future  chapter,  (m)  it  will  not  be  now  further  alloded 
to  than  as  it  comes  incidentally  under  our  notice  in  the  discussion  of  other 
matters. 

Inquiries  by  the  Master,  are  directed  either  to  persons  or  to  facta;,  though 
sometimes  they  are  directed  to  matters  of  law  ;  but  it  is,  in  general,  in  ihwt 
cases  only  where  the  law  comes  in  as  a  matter  of  fact,  as  in  the  case  of  an 
inquiry  into  the  law  of  a  foreign  country,  that  the  Master  is  ever  directed  to 
inquire  into  the  law,  the  habit  of  the  Court  not  being  to  refer  abstract  question 
of  law  to  the  opinion  of  the  Masters.  Sometimes,  however,  questions  of  law 
are  so  mixed  up  with  the  fact  to  be  ascertained,  that  it  is  not  possible  to  decide 
upon  the  one  without  giving  an  opinion  as  to  the  others.  In  such  case,  ike 
Master  is  bound  to  give  his  opinion  upon  the  law,  as  well  as  upon  the  matter  of 
fact  referred  to  him ;  as  in  the  case  of  a  reference  to  a  Master  to  inquire  whether 
a  good  title  can  be  made  to  land,  &c. 

The  most  usual  cases  in  which  inquiries  as  to  persons  .are  directed  Id  be 
made  by  a  Master,  are  those  in  which  it  is  necessary  to  ascertain  the  heir-al- 
law  or  next  of  kin  of  a  deceased  person.  The  same  sort  of  inquiry  is  also 
frequently  directed  for  the  purpose  of  ascertaining  the  individuals  forming  a 
particular  class,  such  as  grandchildren  or  cousins  of  a  person  deceased,  or  the 
r  ^R'SS  1  P^'^^"^  entitled  to  a  share  of  prize-money,  (n)  *A  similar  inqniiy 
^  -^  is  also  necessary  where  it  is  referred  to  the  Master  to  take  an  accoaiit 

of  the  debts  due  by  a  particular  individual,  such  account  involving,  necessarily, 
an  inquiry  who  the  creditors  are,  as  well  as  into  the  amount  of  their  daims. 

It  may  be  noticed,  with  reference  to  inquiries  of  this  nature,  that  in  almost 
every  decree  by  which  they  are  ordered,  it  forms  a  part  of  the  usual  directioas, 
*that  the  Master  shall  cause  advertisements  to  be  published  in  the  Lombm 
Gazette^  and  such  other  public  papers  as  he  shall  think  fit,  for  such  next  of 
kiii,(o)  [or  for  the  creditors  of  the  said  A.  B.,(;>)]  to  come  in  and  make  oat 
their  kindred,  for  prove  their  debts,]  and  that  he  shall  fix  a  peremptory  day  for 
that  purpose,  in  default  of  which  they  are  to  be  excluded  the  benefit  of  the 
decree. 

Where  such  a  direction  occurs,  the  first  proceeding  to  be  taken  is,  to  apply 
at  the  Master's  Oflice  for  an  advertisement  for  persons  claiming  to  be  heir-al- 
law,  or  next  of  kin,  or  creditors  to  come  in,(9)  which  having  been  obtained  and 
signed  by  the  Master,  is  taken  to  the  publisher  of  the  London  Gazette  for  inser- 


fm)  Chap,    of  Costs.  (n)  Good  v.  Biewilt,  19  Yes.  336. 

lo)  Seton  on  Dec.  72.  (p)  lb.  61. 

(^)  If  more  than  one  of  these  inquiries  are  directed  by  the  decree,  eqNffite  ad 
are  inserted  for  each. 
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ion,  copies  of  it  having  been  previously  made  for  insertion  in  some  of  the  daily 
Doming  or  evening  papers,  as  the  Master  shall  direct,  (r)  MHiere  the  individual, 
nrhose  debts  or  next  of  kin  are  to  be  inquired  into,  died  in  the  country,  it  is 
asual  to  have  the  advertisement  inserted  in  one  or  more  of  the  provincial  papers 
where  he  died ;  and,  should  he  have  died  in  any  of  the  colonies,  the  Master 
asually  requires  evidence  of  similar  advertisements  having  been  inserted  in  the 
Colonial  Gazette  or  other  newspapers  of  the  place.  («) 

In  about  a  month's  time  from  the  insertion  of  this,  a  second  advertisement  is 
obtained  from  the  Masters's  Office,  and  inserted  in  the  Gazette  and  other  news- 
papers as  before,  which  is  called  a  peremptory  advertisement,  limiting  the  day 
for  the  creditors  or  next  of  kin,  d2:c,  to  come  m  and  establish  their  p  «g_  -^ 
*claims.(/^  In  the  case  of  advertisements  in  the  East  Indies  oi^  ^  J 
colonies  tne  first  is  always  peremptory,  (ti) 

This  limitation  of  the  day  is  made  in  compliance  with  the  usual  direction  in 
the  decree,  which,  as  we  have  seen,  directs  that  parties  who  do  not  come  in 
and  prove  their  debtSf  or  otherwise  establish  their  claims  before  it  arrives,  shall 
be  excluded  the  benefit  of  the  decree,  (t/ti)    It  seems,  however,  that  notwith- 
standing this  peremptory  direction,  no  objection  can  be  ofifered  to  the  reception 
of  a  charge  or  claim,  by  the  Master,  provided  the  same  is  lef^  before  the  warrant 
on  preparing  the  report  has  been  issued.fo?)    And  that,  afterwards,  although 
such  chaige  cannot  be  entertained  by  the  Master,  the  Court  will  let  in  cre<litors, 
or  next  of  kin,  at  any  time  while  the  fund  is  in  Court  (^)    And  even  where  the 
money  had  been  apportioned  amongst  the  creditors  (the  assets  being  deficient,) 
and  transferred  to  tne  Accountant  General,  to  pay  them  and  the  costs  of  the  suit, 
a  creditor,  who  swore  that  he  was  not  aware  of  the  decree,  was  allowed,  on 
motion,  to  come  in  and  prove  his  debt,  upon  payment  of  the  costs  of  the  appli- 
cation, and  the  expense  incident  to  the  same,  in  recasting  the  apportionment  of 
the  property  amongst  tlie  creditors. (z)    In  Gillespie  v.  Mexander,(a)  after  the 
creditors,  who  had  proved,  had  been  paid  their  debts,  and  the  residue  had  been 
ordered  to  be  apportioned  amongst  the  legatees,  another  creditor  obtained  leave 
to  go  in  and  prove  his  debt^  but  in  the  meantime  the  fund  was  apportioned,  and 
out  of  it  some  of  the  legatees  received  the  shares  due  to  them  on  account  of  their 
legacies,  and  the  remainder  was  carried  over  to  the  account  of  *the  ..    i^orq    -i 
other  legatees,  and  Lord  Eldon  held,  that  the  creditor  was  not  ^  -^ 

entitled  to  receive  the  whole  of  his  debt  out  of  the  funds  of  the  other  legatees 
remaining  in  Court,  but  only  such  part  of  it  as  should  bear  the  same  proportion 
to  the  whole,  as  the  legacies  given  to  those  legatees  bore  to  the  whole  amount 
of  the  legacies  given  by  the  will.  His  Lordship,  however,  reserved  permission 
to  the  creiditor  to  apply  to  the  Court,  as  he  might  be  advised,  against  such  of  the 
legatees  as  had  received  payment  on  account  of  their  respective  legacies,  and 
directed  that  he  and  the  legatees,  out  of  whose  funds  he  was  to  be  paid  in  part, 
should  be  at  liberty  to  apply  to  the  Court,  according  to  their  respective  rights 


(r)  Benoetty.49.  ($)  Ibtd.  50. 

(0  Bennett,  50.  (u)  %  Smith,  109. 

(tftf)  It  appears  that  the  direction  for  ezclnsion  has  been  extended  to  legatees,  (Seton  on 
Decrees,  65.)  This,  however,  is  incorrect,  and  in  Anon,  9  Price,  210,  Lord  Ch.  Baron 
Ridiards  observed^  that  the  reason  why  creditors  are  excluded,  unless  they  should  come  in 
within  a  limited  time,  is,  because  they  could  not  be  known  to  the  Court  or  ascertained,  unless 
they  should  appear,  and  parties  interested  were  not  to  be  delayed  by  the  laehe$  of  the  creditors. 
The  same  observation  will  apply  to  next  of  kin,  but  not  to  legatees,  unless  they  constitute  a 
dasi,  to  ascertain  which  it  is  necessary  to  have  recourse  to  advertisements^  in  which  ease 
there  must  be  a  direction  for  exclusion. 

(x)  2  Smith,  267.  (y)  Lashley  v.  Hogg,  11  Ves.  602. 

(«)  AngeU  V.  Haddon,  1  Mad.  530.  (a)  3  Russ,  130. 
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and  interests,  with  resard  to  the  testator's  estate  remaining  outstanding,  as  and 
when  the  same  should  be  gotten  in  and  received. 

It  is  to  be  observed,  that  when  a  decree  directs  inquiries  as  to  next  of  kin, 
creditors,  &e,j  with  directions  that  the  Master  shall  fix  a  day,  dtc,  after  which 
all  persons  will  be  excluded  the  benefit  of  the  decree,  it  is  not  usual  for  the 
Master,  in  his  report,  to  notice  any  creditors  except  those  who  come  in  under 
the  decree.  He  merely  states  the  claims  which  have  been  proved,  taking  no 
notice  of  the  possible  claims  of  others,  who,  whether  entitl^  or  noU  did  not 
come  in.(6)  Where,  however,  under  a  decree  directing  an  account  of  the  pro- 
ceeds of  a  joint  adventure,  (pronounced  upon  a  bill  filed  by  one  partner  on  behalf 
of  himself  and  all  the  others,)  in  which  an  inquiry  was  directed  as  to  who  were 
concerned  with  the  plaintiff  in  the  adventure,  with  the  usual  direction  aa  to 
advertisements,  the  Master  not  only  reported  those  who  had  come  in,  but  pro- 
ceeded to  state  the  names  of  several  other  persons,  who,  though  they  had  not 
come  in,  were  nevertheless  considered  by  him  entitled  to  shares  of  the  fund ; 
the  Master  of  the  Rolls,  Sir  W.  Grant,  on  further  direction^,  decreed  an  account 
to  be  taken,  not  only  of  what  was  doe  to  those  who  had  come  in,  but  of  what 
sums  had  been  paid  by  the  defendant,  before  the  suit  was  instituted,  to  the 
other  persons  who  were  reported  to  be  entitled  to  shares,  but  who  had  not  come 
in,  and  of  what  remained  in  the  hands  of  the  defendant,  beyond  what  had  been 

r    *850    1  ^  P^^^  ^™ '  *^^^  ^^^  Eldon  appears  to  have  held  that  part  of  the 
L  J  decree  to  be  wrong,  and  to  have  considered  that,  by  analogy  to  the 

case  of  creditors,  the  parties,  who  did  not  come  in,  ought  to  be  excluded  froin 
the  benefit  of  the  decree. 

In  the  above  case.  Lord  Eldon  observed,  that  it  was  clear,  by  analogy,  that  if 
creditors  did  not  come  in,  and  were  excluded  from  the  benefit  of  the  decree,  *  that 
would  not  prevent  another  bill,  having  due  regard  to  costs,  &c. '  With  reference 
to  this  observation,  it  may  be  observed,  that  the  rule  of  the  Court  is,  that  the  dis- 
tribution of  property,  under  the  decree  of  the  Court,  amongst  persons  found  by 
the  Master's  report  to  be  entitled,  does  not  conclude  the  rights  of  persons  who 
have  an  equal  or  paramount  title  to  those  amongst  whom  the  distribution  has 
taken  place  ;(c)  such  are  only  precluded  from  taking  the  benefit  of  the  decree 
under  which  the  distribution  has  been  made,  and  they  may,  notwithstanding 
that  decree,  file  another  bill  against  the  persons  who  have  taken  the  property 
under  it,  to  compel  them  to  refund.  Thus,  after  a  distribution  of  the  estate  of 
a  deceased  person  has  taken  place  under  a  decree  in  a  creditor's  suit,  a  creditor, 
who  has  not  come  in  under  the  decree,  may  sustain  a  suit  against  the  credilon 
in  an  inferior  or  in  an  equal  class  with  himself,  to  compel  them  to  contribute, 
out  of  what  they  have  received  under  the  decree,  towards  payment  of  his 
demand.  So  after  a  distribution  of  the  property  of  an  intestate,  amongst  the 
persons  who  have  been  found  by  the  Master's  report  to  be  the  next  of  kin  of 
the  intestate,  persons  claiming  to  be  next  of  kin,  either  in  opposition  to,  or  in 
conjunction  with,  those  amongst  whom  the  distribution  has  been  made,  may 
maintain  a  suit  against  them,  for  the  purpose  of  compelling  them  to  refund  what 
they  have  received.  Such  a  suit,  however,  can  only  after  a  distribution,  under 
a  decree,  be  filed  against  the  parties  who  have  partaken  of  the  distribution  ;  it 
cannot  be  filed  against  the  executor,  or  administrator,  or  other  person  who  has 
r  *flAO  1  ^^^^^°^^^  ^^®  direction  of  the  Court  in  distributing  *the  fund,(tf) 
L  -I  for  the  Court  will  not  permit  a  party  who  has  acted  in  pursuance  of 

its  decree  in  distributing  a  fund,  to  be  afterwards  charged  for  what  he  has  done 

(6)  Goodv.  BIflwittp  10  Vw.  836. 

(c)  Vide  David  v.  Frowd,  1  M.  &  K.  300;  Gillespie  v.  AlezaDder,  3  Ross.  130 ;  Saw- 
yer ▼.  Birchmore,  1  Keen,  391. 
(ji)  Gilleipie  v.  Alexender,  ubi  tupra. 
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pursuant  to  its  directions  ^  therefore,  aAer  a  distribution  of  assets  has  taken  place 
under  a  decree  ascertaining  the  rights  of  legatees,  (in  pursuance  of  which  adver- 
tisements  have  been  published  for  all  persons  interested  to  come  in  and  prove 
their  claims  before  the  Master,)  a  bill,  filed  by  a  legatee  against  the  executor,  to 
render  him  liable  for  what  has  been  distributed  under  the  decree,  will  be  dis- 
missed, although  it  appears  that  the  legatee  filing  the  bill  was  ignorant  of  the 
former  decree  and  proceedings,  (e) 

It  is  to  be  observed,  however,  that  although  a  party  making  a  distribution 
under  a  decree  will  be  protected  in  what  he  has  done,  and  the  Court  will  compel 
parties  claiming  a  share  in  the  distribution  by  a  new  suit,  to  admit  the  demand 
ascertained  under  its  authority  in  the  old  suit,  to  be  a  just  demand,  to  the  extent 
allowed  by  the  Court  in  the  administration  of  assets,  such  parties  will  not  be 
bound  by  any  account  of  the  assets  taken  under  a  decree  made  in  a  suit  insti- 
tuted by  a  single  creditor,  not  on  behalf  of  himself  and  others. (/)  A  creditor, 
therefore,  or  a  legatee,  who  is  entitled  to  the  assets  of  a  deceased  debtor  or  tes- 
tator, after  payment  of  the  debts,  &c.,  may,  aAer  a  decree  in  such  a  suit,  file 
another  bill  against  the  personal  representative  for  an  account  of  the  assets,  and 
although  in  prosecuting  the  accounts  of  such  suit,  such  creditor  or  legatee  will 
be  compelled  to  allow  the  demands  admitted  by  the  Court  in  the  former  suit,  he 
will  not  be  bound  by  any  account  of  the  property  taken  in  his  absence,  (g) 

This,  however,  is  confined  to  cases  in  which  the  first  suit  was  instituted  by  a 
sinf^e  creditor,  for  the  payment  of  his  own  demand  alone,  and  will  not  be  appli- 
cable to  cases  in  which  the  original  decree  was  made  in  a  suit  instituted  by  a 
creditor,  *on  behalf  of  himself  and  others,  for  a  general  administra-  p  ^g«  -■ 
tion  of  assets,  (g)  L  J 

But  although  ue  distribution  of  property,  under  a  decree  of  the  Court,  amongst 
persons  found  to  be  entitled,  does  not  conclude  the  rights  of  persons  who  have 
an  equal  or  paramount  title,  yet  the  Court  will  not  assist  such  persons  who,  with 
full  notice  of  the  proceedings  in  the  suit  wherein  the  fund  was  distributed,  have 
neglected  to  prosecute  their  claims;  and,  therefore,  where,  after  a  distribution 
had  taken  place  in  a  suit,  by  the  next  of  kin  of  an  intestate,  amongst  the  indi- 
viduals who  had  come  in  under  the  decree,  and  established  their  claim  as  next 
of  kin,  and,  after  a  lapse  of  two  years  from  the  distribution,  a  second  bill  was 
filed  by  persons  claiming  also  to  be  next  of  kin,  praying  that  the  others  might 
refund,  and  it  appeared  clearly,  by  the  evidence,  that  the  plaintiffs  in  the  second 
suit  knew  of  Uie  proceedings  in  the  first  while  they  were  in  progress,  but 
neglected  to  prosecute  their  claim  under  the  decree,  the  Master  of  the  Rolls  dis- 
missed the  second  bill,  with  costs,  (h) 

It  is  also  to  be  observed,  that  wnen  a  par^,  who  has  not  come  in  under  a 
decree,  seeks  to  compel  those  who  have  benefited  by  the  distribution  which  has 
taken  place  under  the  decree  to  refund,  he  cannot  proceed  against  one  only  for 
the  whole  amount  of  his  demand,  but  he  must  proceed  against  them  all,  in  order 
that  they  may  all  be  compelled  to  contribute  in  proportion  to  what  they  have 
received ;(%)  and  upon  this  principle  the  Court  acted  in  GiUespie  v.  Alexan* 
der^{k)  before  referred  to,(/)  where  a  partial  distribution  had  taken  place  under  the 
decree,  amongst  some  of  the  legatees,  and  there  were  left  in  Court  certain  funds, 
which  were  directed  to  be  appropriated  to  the  legatees  who  had  not  been  paid. 


(0  FarreU  ▼.  Smith,  2  B.  dt  B.  837 ;  vide  etiam  Pooley  v.  Ray.  1  P.  Wnw.  856 ; 
Brooks  ▼.  Reynolds,  1  Bro.  C.  G.  183;  2  Dick.  608,  8.  C.  :  and  Douglas  v.  Clay,  1 
Dick.  393;  Kenyon  t.  Worthington,  2  Dick.  668. 

(/)  Lord  Red.  135,  139.  (g)  Ibid. 


Qr)  David  ▼.  Frowd,  1  M.  &  E.  200.  (A)  Sawyer  ▼.  Bircbmore,  1  Keen,  891. 

(i)  David  ▼.  Froi 
(/)  AntCf  p.  857. 


(t)  David  V.  Frowd,  uld  iuprth  {k)  8  Ross.  180. 
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and  interests,  with  regard  to  the  testator's  estate  remaining  outstanding,  as  »id 
when  the  same  should  be  gotten  in  and  received. 

It  is  to  be  observed,  that  when  a  decree  directs  inquiries  as  to  next  of  kin, 
creditors,  &c.,  with  directions  that  the  Master  shall  fix  a  day,  &c.,  after  whidi 
all  persons  will  be  excluded  the  bene6t  of  the  decree,  it  is  not  usual  for  tbs 
Master,  in  his  report,  to  notice  any  creditors  except  those  who  come  in  under 
the  decree.  He  merely  states  the  claims  which  have  been  proved,  taking  ne 
notice  of  the  possible  claims  of  others,  who,  whether  entitled  or  noU  did  do! 
come  in. (6)  Where,  however,  under  a  decree  directing  an  account  of  tbe  pro- 
ceeds of  a  joint  adventure,  (pronounced  upon  a  bill  filed  by  one  partner  on  beialf 
of  himself  and  all  the  others,)  in  which  an  inquiry  was  directed  as  to  who  weie 
concerned  with  the  plaintiff  in  the  adventure,  with  the  usual  direction  as  to 
advertisements,  the  Master  not  only  reported  those  who  had  come  in,  Init  pro* 
ceeded  to  state  the  names  of  several  other  persons,  who,  though  they  had  not 
come  in,  were  nevertheless  considered  by  him  entitled  to  shares  of  the  fntad; 
the  Master  of  the  Rolls,  Sir  W.  Grant,  on  further  direction^,  decreed  an  aooooat 
to  be  taken,  not  only  of  what  was  due  to  those  who  had  come  in,  but  of  what 
sums  had  been  paid  by  the  defendant,  before  the  suit  was  instituted,  to  the 
other  persons  who  were  reported  to  be  entitled  to  shares,  but  who  had  not  cone 
in,  and  of  what  remained  in  the  hands  of  the  defendant,  beyond  what  had  been 

r    •fifio    1  ^  P^'^  ^^^  ^  *^^^  ^'^^  Eldon  appears  to  have  held  that  part  of  tke 
L  J  decree  to  be  wrong,  and  to  have  considered  that,  by  analogy  to  tke 

case  of  creditora,  the  parties,  who  did  not  come  in,  ought  to  be  excluded  fvooi 
tbe  benefit  of  the  decree. 

In  the  above  case.  Lord  Eldon  observed,  that  it  was  clear,  by  analogy,  that  if 
creditora  did  not  come  in,  and  were  excluded  from  the  benefit  of  the  decree,  *  that 
would  not  prevent  another  bill,  having  due  regard  to  costs,  &c  *  With  reletenoe 
to  this  observation,  it  may  be  observed,  that  the  rule  of  the  Court  Is,  that  the  dis- 
tribution of  property,  under  the  decree  of  the  Court,  amongst  peraons  foond  by 
the  Master^s  report  to  be  entitled,  does  not  conclude  the  rights  of  persons  who 
have  an  equal  or  paramount  title  to  those  amount  whom  the  distribution  has 
taken  place  ;(c)  such  are  only  precluded  from  taking  the  benefit  of  the  decree 
under  which  the  distribution  has  been  made,  and  they  may,  notwithstandiiig 
tliat  decree,  file  another  bill  against  the  peraons  who  have  taken  the  property 
under  it,  to  compel  them  to  refund.  Thus,  af^er  a  distribution  of  the  estate  oif 
a  deceased  pereon  has  taken  place  under  a  decree  in  a  creditor's  suit,  a  creditor, 
who  has  not  come  in  under  the  decree,  may  sustain  a  suit  against  the  credlioB 
in  an  inferior  or  in  an  equal  class  with  himself,  to  compel  them  to  contribole, 
out  of  what  they  have  received  under  the  decree,  towards  payment  of  hii 
demand.  So  after  a  distribution  of  the  property  of  an  intestate,  amongst  die 
peraons  who  have  been  found  by  the  Master's  report  to  be  the  next  of  kin  of 
the  intestate,  peraons  claiming  to  be  next  of  kin,  either  in  opposition  to,  or  ia 
conjunction  with,  those  amongst  whom  the  distribution  has  been  made,  nay 
maintain  a  suit  against  them,  for  the  purpose  of  compelling  them  to  refand  idat 
they  have  received.  Such  a  suit,  however,  can  only  aAer  a  distribution,  under 
a  decree,  be  filed  against  the  parties  who  have  partaken  of  the  distribution ;  it 
cannot  be  filed  against  the  executor,  or  administrator,  or  other  person  who  has 
r  'ftAO  1  ^^^  under  the  direction  of  the  Court  in  distributing  *the  ii]nd,(il) 
L  ^^  J  for  the  Court  will  not  permit  a  party  who  has  acted  in  parsnance  of 
its  decree  in  distributing  a  fund,  to  be  afterwards  charged  for  what  he  has  doae 


(b)  Goodv.  Blewitt,  19  Vm.  836. 

(e)  Vide  David  r.  Frowd,  1  M.  du  K.  200;  Gillefpts  v.  Atexander,  3  Rom.  130  ; 
jer  ▼.  Birchmore,  1  Keen,  391. 
(ji)  CHllMpie  ▼.  AlexADder,  ubi  mipra. 
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parsuant  to  its  directions ;  therefore,  aHer  a  distribution  of  assets  has  taken  place 
under  a  decree  ascertaining  the  rights  of  legatees,  (in  pursuance  of  which  adver- 
tisements have  been  published  for  all  persons  interested  to  come  in  and  prove 
their  claims  before  the  Master,)  a  bill,  filed  by  a  legatee  against  the  executor,  to 
render  him  liable  for  what  has  been  distributed  under  the  decree,  will  be  dis- 
missed, although  it  appears  that  the  legatee  filing  the  bill  was  ignorant  of  the 
former  decree  and  proceedings,  (e) 

It  is  to  be  observed,  however,  that  although  a  party  making  a  distribution 
under  a  decree  will  be  protected  in  what  he  has  done,  and  the  Court  will  compel 
parties  claimiufif  a  share  in  the  distribution  by  a  new  suit,  to  admit  the  demand 
ascertained  nnder  its  authority  in  the  old  suit,  to  be  a  just  demand,  to  the  extent 
allowed  by  the  Court  in  the  administration  of  assets,  such  parlies  will  not  be 
bound  by  any  account  of  the  assets  taken  under  a  decree  made  in  a  suit  insti- 
tuted by  a  single  creditor,  not  on  behalf  of  himself  and  others. (/)  A  creditor, 
therefore,  or  a  legatee,  who  is  entitled  to  the  assets  of  a  deceased  debtor  or  tes- 
tator, after  payment  of  the  debts,  &c.,  may,  aAer  a  decree  in  such  a  suit,  file 
another  bill  against  the  personal  representative  for  an  account  of  the  assets,  and 
although  in  prosecuting  the  accounts  of  such  suit,  such  creditor  or  legatee  will 
be  compelled  to  allow  the  demands  admitted  by  the  Court  in  the  former  suit,  he 
will  not  be  bound  by  any  account  of  the  property  taken  in  his  absence,  {g) 

This,  however,  is  confined  to  cases  in  which  the  first  suit  was  instituted  by  a 
single  creditor,  for  the  payment  of  his  own  demand  alone,  and  will  not  be  appli- 
cable to  cases  in  which  the  original  decree  was  made  in  a  suit  instituted  by  a 
creditor,  *on  behalf  of  himself  and  others,  for  a  general  administra-  r-  ^g^.  -> 
tion  of  assets,  (g)  L  J 

But  although  the  distribution  of  property,  under  a  decree  of  the  Court,  amongst 
persona  found  to  be  entitled,  does  not  conclude  the  rights  of  persons  who  have 
an  equal  or  paramount  title,  yet  the  Court  will  not  assist  such  persons  who,  with 
full  notice  of  the  proceedings  in  the  suit  wherein  the  fund  was  distributed,  have 
neglected  to  prosecute  their  claims ;  and,  therefore,  where,  afler  a  distribution 
had  taken  place  in  a  suit,  by  the  next  of  kin  of  an  intestate,  amongst  the  indi- 
viduals who  had  come  in  under  the  decree,  and  established  their  claim  as  next 
of  kin,  and,  after  a  lapse  of  two  years  from  the  distribution,  a  second  bill  was 
filed  by  persons  claiming  also  to  be  next  of  kin,  praying  that  the  others  might 
refund,  and  it  appeared  clearly,  by  the  evidence,  that  the  plaintiffs  in  the  second 
suit  knew  of  the  proceedings  in  the  first  while  they  were  in  progress,  but 
Delected  to  prosecute  their  claim  under  the  decree,  the  Master  of  the  Rolls  dis- 
mused  the  second  bill,  with  costs,  (h) 

It  is  also  to  be  observed,  that  wtien  a  par^,  who  has  not  come  in  nnder  a 
decree,  seeks  to  compel  those  who  have  benefited  by  the  distribution  which  has 
taken  place  under  the  decree  to  refund,  he  cannot  proceed  against  one  only  for 
the  whole  amount  of  his  demand,  but  he  must  proceed  against  them  all,  in  order 
that  they  may  all  be  compelled  to  contribute  in  proportion  to  what  they  have 
received  5(1)  and  upon  this  principle  the  Court  acted  in  Gillespie  v.  AlexaU" 
der^(k)  before  referred  to,(/)  where  a  partial  distribution  had  taken  place  under  the 
decree,  amongst  some  of  the  legatees,  and  there  were  leA  in  Court  certain  funds, 
which  were  directed  to  be  appropriated  to  the  legatees  who  had  not  been  paidy 


(0  Fwrell  ▼.  Smith,  2  B.  &  B.  337 ;  vide  etiam  Pooley  v.  Ray.  1  P.  Wins.  856 ; 
Brooks  ▼.  Refnoldfl,  1  Bro.  C.  C.  183;  2  Dick.  608,  S.  C.  :  and  Douglas  t.  Clay,  1 
Dick.  893;  KenyoD  ▼.  Worthington,  2  Dick.  668. 

(f)  Lord  Bad.  185,  189.  (e)  Ibid. 

C^)  David  ▼.  Frowd,  1  M.  &  K.  200.  (A)  Sawyer  v.  Bircbmore,  1  Keen,  891. 

(t)  DaTid  T.  Frowd,  ubi  iupnu  (k)  8  Rma.  ISO. 

(0  AnUf  p.  857. 
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and  afterwards  a  creditor  obtaiaed  permission  to  go  in  before  the  Master,  to  prove 
his  debt,  which  he  proved  accoidingly,  Lovd  Eldon  was  of  opinioa  that  the 
creditor  was  only  entitled  to  take  out  of  the  fund  in  Court,  which  had  beeo 
r  *Slt2  1  appropriated  *to  the  payment  of  the  unpaid  legatees,  such  a  pn>- 
^  -^  portion  of  his  debt  as  the  amount  of  the  legacies  unpaid  bore  to  the 

other  legacies  which  had  been  paid.  The  principle  in  Gillespie  v.  ^lexan- 
der^{m)  was  afterwards  acted  upon  by  Lord  Lyndhurst,  in  Greig  v.  Sammer^ 
v£2fe,(n)  in  which  a  suit  had  been  instituted  to  administer  the  personal  estate  of 
an  intestate,  and  the  Master  reported  that  no  debts  had  been  proved ;  whereupon 
a  decree  was  made,  on  further  directions,  in  1817,  apportioning  the  whole  residue 
amongst  the  plaintiff  and  the  other  next  of  kin.  The  plaintiff  being  an  infant, 
his  share,  amounting  to  four-ninths  of  the  fund,  was  retained,  and  carried  to  his 
separate  account  ^  and,  in  1825,  a  foreign  prince  claiming  to  be  a  creditor  of  the 
intestate,  petitioned  for  leave  to  prove  his  debt  against  the  ftind  which  had  been 
carried  to  the  separate  account  of  the  plaintiff,  who,  coming  of  age  soon  afkeri 
applied  to  have  the  fund  paid  out, — ^upon  hearing  the  application.  Lord  Lynd- 
hurst  held,  that  if  the  debt  should  be  established,  it  must  be  restricted  lo  the 
proportion  which  the  plaintiff's  share  bore  to  the  whole  amount  distributed,  and 
after  reserving  a  sum  equal  to  four-ninths  of  the  claim,  he  directed  the  residue  of 
the  fund  to  be  paid  out  to  the  plaintiff. 

A  creditor  or  other  claimant  desirous  of  coming  in  before  the  Master  to  prove 
his  debt  or  to  establish  his  claim,  after  a  report  has  been  made,  must  present  a 
petition,  stating  the  reason  of  his  not  having  come  in  within  the  time  limited  by 
the  advertisement,  and  praying  to  be  at  liberty  now  to  establish  his  claim  ;{o) 
this  petition  must  be  supported  by  the  affidavit  of  the  claimant. 

Where  a  person,  who  claimed  to  be  a  creditor,  but  had  omitted  to  come  in 
under  the  decree,  resided  out  of  the  jurisdiction,  and  petitioned  to  have  his  daim 
referred  to  the  Master,  the  Court  made  the  order,  upon  his  giving  security  for 
Uie  costs,  (p) 


[   *863    ]  *  Contribution  to  Costs. 

It  may  be  metioned  here,  that  where  suits  are  instituted,  by  creditors  or  next 
of  kin  or  other  persons  of  a  class,  on  behalf  of  themselves  and  others  of  the 
same  class,  it  is  usual  for  the  decree  to  direct,  that  persons  coming  in  to  prove 
their  debts,  or  to  establish  their  claims,  shall  contribute  to  the  expense  of  the 
suit  Under  a  decree  of  this  nature,  the  plaintiff  is  bound  to  claim  the  contri- 
bution from  the  party  coming  in,  as  soon  as  he  has  established  his  right  before 
the  Master ;  if  he  omits  to  do  so  then,  he  will  be  considered  to  have  waived  it; 
and,  therefore,  where  a  plaintiff's  solicitor  refused  to  attend  at  the  Accountant 
General's  Office,  with  the  Master's  report,  in  order  that  the  other  creditors 
might  obtain  their  debts,  unless  they  would  pay  him  their  proportion  of  the 
extra  costs  of  the  suit,  Sir  J.  Leach,  Y.  C,  held,  that  the  plaintiff,  by  failing 
to  pursue  the  decree,  and  to  call  for  a  contribution,  had  waived  all  claim  to  it, 
and  directed  the  solicitor  to  attend  the  Accountant  General  with  the  report,  upon 
the  application  of  every  creditor,  on  being  paid  the  usual  fee  of  6s,  StL  (g) 


i 


[m)  3  Raas.  130.  (n)  1  R.  &  M.  338. 

[o)  8  Smith,  270.  (p)  Drever  v.  Maudedej,  5  Rum.  11. 

{q)  Shoitley  ▼.  Selby,  6  Mad.  447.  When  payments  are  to  be  made  bj  the  Aocoontaol 
Genmal  to  craditora  or  others,  under  a  decree  for  apportioning  the  fund  amongst  theiii,  the 
ooarse  is,  to  present  the  order  and  office  copy  of  the  report,  (which  is  generally  taken  faj  the 
^^£-A2m^  solicitor,)  to  the  Accountant  General,  who  examines  the  report,  to  see  who  an  the 
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It  seems  that,  in  practice,  the  direction  for  contribution  is  seldom,  if  ever, 
acted  ulpon,(r)  which,  as  far  as  relates  to  creditors,  *is  thus  account-  p  ^^q^.^  -^ 
ed  for  by  Lord  Eldon  :  ^  as  the  fund  brought  into  Court,  in  a  credi<  L  **"*  J 
tor^s  suit,  is  in  part,  at  least,  the  fund  of  all  the  creditors,  and  as  the  taxed  costs 
are  paid  amongst  those  who  are  entitled  to  it,  the  plaintiffs  and  their  solicitor, 
receive,  in  effect,  the  contribution,  to  which  the  form  of  the  suit  and  of  iJie 
decree  gives  them  a  right,  without  going  through  a  formal  process  for  that 
purpose.'  («) 


Claims. 


'  A  person  coming  in  to  claim,  under  a  decree,  whether  as  heir  or  as  next  of 
kin,  or  creditor,  or  as  an  individual  belonging  to  a  class,  must  commence  by 
bringing  into  the  Master's  Office  a  state  of  facts,  detaih'uff  the  particulars  of  his 
case  and  the  circumstances  under  which  his  claim  arises.  (/)  This  state  of  facts, 
in  the  case  of  a  creditor  coming  in  under  a  decree  to  prove  against  his  debtor's 
estate,  must  be  accompanied  by  an  affidavit,  from  the  claimant,  that  the  debt 
remains  due.  (t<)  Such  affidavit,  however,  is  not  intended  as^  evidence  to  the 
Jdaster,  in  proof  of  the  debt,  and  must  not  he  used  by  him  as  such,  ^  The 
meaning  of  the  practice  is,  that  a  person  shall  not  come  here  and  claim  a  debt, 
without  giving  that  assurance  that  it  is  due,  which  arises  from  his  affidavit, 
vhich,  also,  if  the  debt  is  contested,  affords  a  protection  against  the  conclusion 
lirom  other  evidence  that  it  is  due,  when  the  contrary  may  be  within  the  know- 
ledge of  the  party  himself;  but  where  the  debt  is  contested,  no  attention  is  to  be 
given  to  the  affidavit'  {x) 

It  may  be  mentioned,  in  this  place,  that  a  plaintiff  in  a  creditor's  p  *QLfiK  -\ 
^snit,  will  be  required  to  prove  his  debt  before  the  Master,  under  ^  J 

the  decree ;  {%/)  and  where  the  decree  directed  an  account  of  the  estate  of  the 
plaintiff's  testator,  come  to  his  hands,  and  of  his  debts,  dec.,  and  that  the  credi- 
tors should  come  in  before  the  Master  and  prove  their  debts,  and  the  Master 
doubted  whether  he  could  admit  the  plaintiff  as  a  creditor  to  prove  a  debt  due 
to  himself.  Lord  Hard  wicke  directed  that  the  plaintiff  should  be  at  liberty  to  go 
in  before  the  Master  and  prove  his  debt,  and  that  the  Master  should  examine 
him  relating  thereto,  notwithstanding  he  was  a  party,  (z) 

peraoiu  whom  the  Muter  baa  found  to  be  entitled,  end  what  auma  he  haa  reported  to  be  owing 
to  each ;  be  then  drawa  cbecka  for  the  aeveral  aoma,  and  writea  hia  initiala  on  the  marg:in  of 
the  report,  oppoaite  to  the  anma,  to  indicate  what  cbecka  have  been  drawn.  The  cbecka, 
togetfauBr  with  the  order  and  office  copy  of  the  report,  are  then  carried  to  the  Regiatrar,  who 
aeeing  the  Aoconntant  General'a  initiale,  and  having  fiiat  compared  them  with  the  order  and 
report,  to  aacertain  whether  they  are  drawn  for  the  correct  amount,  puta  hia  initiala  to  the 
margin  of  the  report  and  connteraigna  the  cbecka,  and,  nnleaa  the  cbecka  be  thua  eoanter- 
■igned,  payment  of  them  cannot  be  obtained;  Lec^mere  v.  Brazier,  1  Ruaa.  72,  76. 

(r)  Vldt  Bloett  ▼.  Jeaop,  Jac.  243 ;  Lechmere  ▼.  Brazier,  1  Ranell,  76.  Mr.  Bmith, 
however,  mentiona  a  recent  caae  in  the  Maater'a  Office,  where  aecurity,  to  the  amount  of  6a. 
in  the  pound  on  the  amount  of  the  debt,  waa  called  for,  before  the  creditor'a  charge  waa 
allowed  to  be  proceeded  opon;  2  Smith,  Ch.  Pr.  271. 

(#)  Lechmere  ▼.  Brazier,  1  Ruaa.  80. 

(/)  Creditora  for  amali  auma  of  20/.  or  25/.  a  piece  or  under,  are  allowed  to  join  in  one 
eharge,  but  aeparete  affidavita  by  each  creditor,  in  anpport  of  their  raapective  debta,  are 
faqnired ;  1  Turn,  dc  V .  365. 

(tf)  Barroagha  ▼.  Elton,  II  Yea.  33;  Fbdong  ▼.  Winter,  19  Yea.  199. 

(z)    Per  Lord  Eidon,  in  Fladong  ▼.  Winter,  uhi  supTa. 

(y)  Seton  on  Decreea,  55.  (t)  Newman  t.  Norria,  1  Dick.  259. 
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The  state  of  facts  and  charge  or  claim  being  left,  a  warrant  *  on  leaying^'  nnist 
be  served,  followed  by  the  usual  warrant  ^to  proceed.'  If  the  claim  is  dis- 
puted, it  must  be  investigated  before  the  Master,  for  which  purpose  the  Master 
has,  as  we  have  seen,  the  power  of  examining  the  claimant,  either  upon  intexro- 
gatories  or  vivd  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  reqair&(a) 

The  ordinary  practice,  however,  under  decrees  for  the  administration  of  assetSi 
is  to  examine  creditors  upon  a  general  set  of  interrogatories,  as  they  briog  hk 
their  respective  claims  |  Uiough  a  particular  creditor,  may  be  examined  on  a 
particular  set  of  interrogatories  to  meet  his  case ;  (6)  in  either  case,  it 
that  the  interrogatories  must  be  settled  by  the  Master. 

If  it  should  be  found  necessary  to  examine  any  witness,  either  for  or 
the  claim,  such  witness  may  be  examined,  either  upon  interrogatories  or  by  the 
Master  vivd  voce^  at  his  discretion,  as  before  pointed  out 

It  seems,  however,  that  in  supporting  charges  in  tlie  Master's  Office*  te 
strict  rules  of  evidence  are,  by  mutual  understanding,  frequently  dispensed  with, 
and  that  bonds,  deeds,  notes,  and  other  securities,  are  almost  invariably  proved 
by  affidavit,  recourse  being  had  to  the  examination  of  witnesses  in  very  con- 
tested cases  only,  or  where  fraud  is  suspected,  (c) 

r  *8d6  1  *^^  ™^^  ^^  observed  here,  that  where  a  person,  not  a  party  to  the 
^  -^  suit,  carries  in  a  claim  before  the  Master,  under  the  decree,  the  party 

representing  the  estate  out  of  which  the  claim  is  made,  has  a  right  to  the  benefit 
of  any  defence  which  he  could  have  made,  if  a  bill  had  been  filed  by  the  claim- 
ant in  equity,  or  an  action  had  been  brought  at  law  to  establish  such  claim. 
Therefore,  as  we  have  seen,  an  executor  may,  in  the  Master's  Office,  set  vp 
the  Statute  of  Limitations  as  a  bar  to  a  claim  by  a  creditor  under  the  decree, 
provided  such  claim  was  within  the  operation  of  the  statute  before  the  decree 
was  pronounced,  (d)  So  also,  if  it  is  objected  that  a  person  is  not  a  creditor 
for  a  valuable  consideration,  that  question  may  be  entered  into  in  the  Master's 
Office,  and  afterwards  come  before  the  Court  upon  exceptions,  (e) 

With  reference  to  the  effect  of  the  Statute  of  Limitations,  in  barring  a  claim 
brouffht  in  by  a  creditor  under  a  decree,  it  may  be  mentioned  that  in  Siemdtde 
V.  HankifiBon^  (f)  it  was  determined  that  where  a  bill  is  filed,  by  a  creditor,  on 
behalf  of  himself  and  all  others,  every  creditor  has  an  inchoate  interest  in  the 
suit  from  the  moment  the  bill  is  filed,  and,  from  that  moment,  time  does  iu>t  ran 
against  him ;  so  that  a  simple  contract  creditor,  coming  in  under  a  decree  made 
in  such  a  suit,  was  admitted  to  prove,  although  there  had  been  a  lapse  of  more 
than  six  years  between  the  filing  of  the  bill  and  the  decree.  It  is  to  be  obser- 
ved, however,  that  the  case  occurred  before  the  recent  statute,  (g)  and  that  the 
claimant  was,  moreover,  a  creditor  by  simple  contract  Since  that  period,  how- 
ever, the  statute  3  &  4  W.  4,  c.  27,  s.  40,  has  been  passed,  which  operates  as 
a  positive  bar  to  all  actions,  suits,  or  other  proceedings^  for  the  recovery  of  any 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity^  or  any  legacy, 
but  within  twenty  years  next  afler  a  present  right  to  receive  the  same  shall  have 

r  *flA7  1  ^^^^^«  ^^*  f  ^^^  ^^  *^^  ^^^'^  ^^^^  ^^'^^  ^  petition  for  leave  to  go 
'-  -J  in  under  a  decree,  to  prove  a  debt  before  a  Master,  is  ^proceeding 


(a)  Ante,  p.  889.  (b)  I  NewL  883;  1  Tom.  &  V.  866. 

(c)  3  Smith,  801. 

(a)  Ante,  p.  157.  It  fleems  al«H  that  the  statute  may  be  set  up  in  the  Masker's  Ofliee  •• 
well  by  another  creditor  or  legatee,  as  by  the  penonal  representative,  thid ;  Sbewen  v.  Yto- 
derhorrt,  1  R.  &  M.  347 ;  bA  query,  whether  it  can  be  set  up  by  the  Mastorl  ibid. 

(e)  Per  Lord  Hardwicke,  in  Peacock  ▼.  Monk,  1  Yes.  127—131. 

(/)  1  Sim.  398.  (^)  8  dc  4  W.  4,  c  87. 
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-within  the  meaning  of  the  above  section,  (h)  The  efiect  of  the  above  alteration 
in  the  law,  therefore,  is  to  prevent  all  debts  being  proved  before  the  Master, 
under  a  decree,  aAer  the  period  limited  by  the  above  section,  in  cases  where 
they  operate  as  charges  upon  land  or  rents  and  all  legacies,  leaving,  however, 
the  case  of  simple  contract  debts  upon  the  footing  on  which  they  stood  previous 
to  the  statute* 

Where  the  Master  is  satisfied  that  the  claim  is  properly  made  out,  he  marks 
the  state  of  facts  as  ^^aUowed^'*^  and  it  will  ihen  form  an  item  in  his  report, (t) 
and  the  opinion  of  the  Court  upon  the  propnety  of  the  Master's  deteroiination 
may  be  taken  by  excepting  to  &e  report  allowing  the  claim. 

\irhere  the  Master  has  admitted  the  claim  of  a  creditor,  he  becomes  quasi  a 
party  to  the  suit :  it  is  not,  however,  necessary  to  bring  him  before  the  Court 
by  supplemental  bilL  Where  the  Master  finos  that  persons  are  next  of  kin 
who  are  not  parties  to  the  record,  the  strict  practice  is,  to  make  them  parties,  by 
filing  a  supplemental  bill  against  them.  It  seems,  however,  that  this  may  be 
dispensed  with,  where  there  is  already  one  person  on  the  record  who  is  next 
of  kin,  provided  the  others  are  willing  to  attend,  as  if  they  were  on  the  record  i 
this,  however,  cannot  be  done  where  the  claim  on  behalf  of  the  next  of  kin  is 
not  raised  on  the  record,  and  none  of  the  next  of  kin  are  in  that  character  par- 
ties to  the  suitrA^  A  creditor  or  next  of  kin,  or  other  claimant,  if  the  Master 
disallows  his  claim,  or  he  has  any  other  ground  for  dissatisfaction  with  his 
decision,  may  except  to  so  much  of  the  report  as  relates  to  his  claim ;(/)  and  it 
is  to  be  observed  that,  in  a  creditor's  suit,  if  the  Master  disallows  the  claim  of 
the  plaintiff,  and  exceptions  are  taken  to  the  report,  the  Court  will  not,  pending 
the  exceptions,  take  the  conduct  of  the  cause  from  the  plaintiff,  (m) 

*It  is  to  be  noticed,  that  the  method  of  objecting  to  the  Master's  p  ^^q^  -. 
report  upon  a  claim,  by  exceptions  to  the  report,  applies  to  those  ^  ^ 

cases  only  in  whi(ih  the  Master  has  taken  the  daim  into  consideration  and  disal- 
lowed it;— -where  the  Master  refuses  to  entertain  the  claim  at  all,  either  from  a 
doubt  as  to  his  power  to  investigate  it  under  the  decree,  or  for  any  reason,  the 
proper  course  appears  to  be,  to  apply  to  the  Court  by  motion  or  petition.  Thus, 
where,  under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  Master 
refused  to  proceed  upon  a  claim  by  the  surviving  partners  of  the  testator,  in 
respect  of  the  balance  of  certain  dealings  between  the  testator,  in  his  individual 
capacity,  and  the  partnership  firm,  from  a  doubt  whether  he  had  the  power  to 
examine  into  such  claim  under  the  decree,  the  Court  entertained  a  motion,  to 
refer  it  to  the  Master  to  take  the  account.(n} 


With  respect  to  the  costs  of  persons  coming  in  to  establish  their  claims  under 
a  decree,  the  general  rule  appears  to  be,  that  creditors  and  next  of  kin  going  in 
before  a  Master  as  such,  pay  the  expenses  of  so  doing ;  but  that,  if^  after  having 
established  their  claims,  they  are  permitted  to  mix  in  the  cause  as  if  they  had 
been  parties,  then,  in  respect  of  such  prooeediiij^s,  they  maybe  entitled  to  their 
eosts.(o)    In  Harvey  v.  Harvey ^{fi)  ihe  Vice  Chancellor  held,  that  although  a 

(&)  Berriogton  ▼.  Evanf,  1  Y.  &  Col.  484. 

(i)  Bennett,  64. 

(ft)  Waito  V.  Temple,  1 8.  &  8.  819 ;  Ante^  ▼.  I,  p.  300. 

(t)  1  Turner  and  Y.  366;  and  vidt  Gregg  ▼.  Taylor,  4  Raas.  279. 

(m)  Jeudwine  ▼.  Agate,  5  Rom.  288.  (n)  Ttde  Paynter  ▼.  Honaton,  8  Mer.  297. 

(o)  Waite  v.  Waite,  Mad.  AGeld.  110;  tfkketiam  Watkina  ▼.  Maule,  Jac  107;  AbeU 
T.  Screech  10  Yes.  855,  oTer-roling  MaxweU  v.  Wettenhall,  2.  P.  Wins.  27 ;  OrwelljT.  Lord 
HjDchinbrooke,  10  Yea.  856  o. ;  and  Bkeene  t.  Pepper,  ib.  d. 

(p)  Mad.  6l  Geld.  91. 
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creditor,  who  proves  before  the  Master,  has,  generally,  no  costs,  yet  if  the  proof 
is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense  of  a  suit,  and  there 
are  extraordinary  costs,  the  Court  will  give  them  to  him.  It  seems,  however, 
that,  in  the  case  of  creditors,  the  rule  above  stated  only  applies  where  there  is 
likely  to  be  a  surplus  of  the  fund  in  which  other  parties  are  interested^  where 
r  *8A0  n  ^^^  ^"^^  ^^  insolvent,  *and  therefore  is  wholly  divisible  among  the 
L       ov    J  cre^i^Qpg^  ii^^y  ^{11  ^  allowed  the  costs  of  proving  their  debts,  (o) 

In  TFatkina  v.  Maule^^p)  it  ^rb  held  that  a  creditor  whose  proof  was  disal- 
lowed by  the  Master,  but  afterwards  admitted  by  the  Court,  was  not  entitled  to 
costs,  though  the  Master  of  the  Rolls,  Sir  T.  Plumer,  appeared  to  think  that,  if 
the  case  had  been  reversed, — if  the  Master  had  decided  in  favour  of  the  creditor, 
and  the  executor  had  been  the  appellant,  and  had  been  in  the  wrong,  the  creditor, 
being  in  the  right,  might  be  considered  entided  to  be  paid  the  costs  occasioned 
by  an  improper  appeaL 


Inquiries  oB  to  Legacies  and  Annuities. 

4 

It  is  to  be  observed,  that  the  course  of  proceeding  by  advertisements  to  invite 
persons  having  claims  to  come  in  under  a  decree,  is  resorted  to  in  those  cases, 
only,  in  which  it  is  unknown  who  the  parties  are,  who  may  have  such  claims, 
or  rather  where  it  is  possible  that  claimants  may  exist  besides  those  who  are 
already  known.  When  all  the  persons  who  can  claim  are  ascertained,  or 
capable  of  being  ascertained,  without  such  a  proceeding,  it  will,  of  coarse,  be 
unnecessary  to  resort  to  it;  therefore,  when  the  Master  is  ordered  to  take  an 
account  of  the  legacies  or  annuities  given  by  a  will,  no  advertisement  need  be 
inserted  in  the  Gazette  or  public  papers  for  such  legatees  to  come  in  (unless  the 
legacy  is  given  to  persons  constituting  a  class,  in  which  case  it  may  be  neces- 
sary to  ascertain,  by  advertising,  who  the  parties  constituting  that  class  are,) 
because  the  legacies  or  annuities  will  appear  by  the  will.  A  list  of  the  legacies 
or  annuities,  in  the  form  of  a  state  of  facts  of  legacies,  &c,  and  a  copy  of  the 
will,  is  generally  required  by  the  Master,  upon  which  the  usual  warrant  <  on 
leaving,'  <  to  proceed,'  must  be  obtained  and  served,  (a)  If  any  of  the  legatees 
have  been  paid,  it  is  necessary  that  their  receipts,  and  the  legacy-duty  receipts 
r  *870  1  ^^'  ^^^  l^^^y*  should  be  produced,  to  authorize  *the  Master  to 
L  -J  report  that  such  have  been  paid  $  and  the  same  observation  will 

apply  to  annuities. (r) 


Inqidries  as  to  Fads. 

The  cases  in  which  the  Master  may  be  directed  to  make  inquiries  into  facts, 
are  so  numerous  and  various  in  their  nature,  that  it  is  impossible  to  point  oat  the 
rules  by  which  each  inquiry  is  to  be  pursued  in  the  Master's  Office.  All  that 
can  be  done,  on  the  present  occasion,  is  to  remind  the  practitioner  of  what  has 
been  before  stated,  viz :  that  the  state  of  facts  ought  to  be  brought  in  by  the 
party  supporting  the  affirmative, (s)  though,  as  we  have  seen,  a  negative  state  of 
facts  has  been  permitted.  (/)     Where  another  party  affirms  the  fact  to  be  difierent 

(o)  Anon.  RoUs,  28  June,  1838»  Seton  on  Dec.  56. 
(p)  Jac.  106.  (q)  Bennett,  50. 

(r)  Bennett,  50.  (#)  AnU^  p.  841. 

It)  AniCt  p.  842. 


IN  THE  MA8tEE*S  OFFICE^-INaiTIRIES.  509 

from  the  fact  as  allied  by  party  carrying  in  the  state  of  facts,  the  party  so 
affirming  mast  bring  in  a  counter  state  of  facts.  A  counter  state  of  facts,  how- 
ever, is  not  necessary  where  one  party  merely  negatives  the  facts  as  alleged  by 
the  other. 


Inquiries  as  to  TXiks, 

It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to  refer  abstract 
questions  of  law  to  a  Master,  and  that,  except  in  cases  where  the  matter  of  law 
comes  in  question  as  matter  of  fact,  as  in  the  case  of  inquiries  into  the  law  of 
foreign  countries,  that  a  reference  as  to  the  law  of  a  case  is  ever  made.  Still, 
however,  there  are  many  cases  in  which  questions  of  law  are  so  strongly 
involved  in  the  facts  into  which  the  Master  is  directed  to  inquire,  that  the  Mas- 
ter cannot  report  upon  the  fact  without  also  expressing  an  opinion  npon  the  law 
as  it  affects  the  matter  before  him.  The  most  ordinary  instance  of  this  occurs 
where  a  reference  is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to  pro* 
per^  in  question  in  the  cause. 

*Keferences  of  this  nature  are  principally  made  in  suits  for  the  p  ^^^^  -^ 
specific  performance  of  contracts  or  agreements  for  the  sale  or  pur-  L  '  J 
chase  of  estates ;  and,  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
may  be  made  either  by  decree  or  by  order  upon  motion,  (t^)  Inquiries  into  tides 
are,  however,  not  confined  to  suits  for  specific  performance,  but  may  occur 
incidentally  in  suits  having  other  objects ;  as,  where  a  bill  is  filed,  by  creditore 
or  persons  claiming  under  trusts,  to  have  trust  estates  sold,  and  a  sale  having 
taken  place  under  the  decree,  the  purchaser  procures  an  order  to  refer  it  to  the 
Master  to  inquire  into  the  vendor's  title,  (x) 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  carry  ia  a 
state  of  &cts,  but  the  Master  proceeds  upon  the  abstract,  (y)  If  a  decree  or 
order  has  been  obtained  by  the  vendor,  he  must  take  his  abstract  to  the  Master's 
Office,  at  the  same  time  that  he  leaves  the  order  or  decree.  If  the  decree  or 
order  has  been  obtained  by  the  vendee,  and  an  abstract  has  been  already  deliv- 
ered, he  must,  in  like  manner,  carry  the  abstract  so  delivered  into  the  office. 
If  no  abstract  has  been  delivered,  an  application  may,  if  necessary,  be  made  to 
the  Court,  by  motion,  that  the  vendor's  solicitor  may  deliver  an  abstract  of  the 
tide  to  the  vendee's  solicitor,  (z)  When  the  abstract  is  left  in  the  Master's 
Office,  the  usual  warrant  «on  leaving,'  and  afterwards  *to  proceed,'  must  be 
taken  out,  and  served,  {a) 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should  carefully 
compare  the  abstract  with  the  tide  deeds,  for  which  purpose,  if  necessary,  the 
production  of  such  of  them  as  are  in  the  custody  or  power  of  the  vendee,  or  of 
any  other  parties  to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
out.  (6)  The  Master,  however,  always  proceeds  upon  *the  abstract  p  *q.^o  n 
only,  upon  which  alone  he  makes  his  determination,  unless  Uie  >-  -> 

(tf)  Ante,  p.  634.  (x)  Vidtpoit,  <  Sales  of  Estates.' 

(y)  Bennett.  158.  (z)  1  Tom.  and  V.  417. 

(a)  Ibid.  It  is  to  be  recollected  that  in  cases  of  sales  under  the  deoree  of  the  Court,  the 
Master  will  only  allow  the  vendor's  solicitor  to  attend  before  him,  upon  the  investigation  of 
the  tide.     AfUe,  p.  801. 

(hi)  Ante,  p.  808.  The  seller  is  bound  to  produce  the  title  deeds  mentioned  in  the  ab- 
stract, in  order  that  the  abstract  maj  be  examined  with  them,  although  they  are  not  in  his 
poesesskm,  and  the  purchaser  is  not  entitled  to  the  custody  of  them.  But  if  they  are  in  the 
poassssion  of  a  third  person,  the  purchaser's  solicitor,  it  seemi^  must  send  to  the  place  where 
the  deeds  are,  in  order  to  examine  them  with  the  abstnust,  and  the  seller  must  pay  the  ex- 
pense of  the  journey.     1  Sngden,  V.  dt  P.,  440. 
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creditor,  who  proves  before  the  Master,  has,  generally,  no  costs,  yet  if  the  proof 
is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense  of  a  suit,  and  there 
are  extraordinary  costs,  the  Court  will  give  them  to  him.  It  seems,  however, 
that,  in  the  case  of  creditors,  the  rule  above  stated  only  applies  where  there  is 
likely  to  be  a  surplus  of  the  fund  in  which  other  parties  are  interested  ;  where 
r  *ftAO  "I  ^^^  ^^^^  ^  insolvent,  *and  therefore  is  wholly  divisible  among  the 
L       ou    J  creditors,  they  will  be  allowed  the  costs  of  proving  their  debts,  (o) 

In  TFatkins  v.  Maule^{p\  it  ^as  held  that  a  creditor  whose  proof  was  disal- 
lowed by  the  Master,  but  afterwards  admitted  by  the  Court,  was  not  entitled  to 
costs,  though  the  Master  of  the  Rolls,  Sir  T.  Plumer,  appeared  to  think  that,  if 
the  case  had  been  reversed, — if  the  Master  had  decided  in  favour  of  the  creditor, 
and  the  executor  had  been  the  appellant,  and  had  been  in  the  wrong,  the  credits, 
being  in  the  right,  might  be  considered  entitled  to  be  paid  the  costs  occasioned 
by  an  improper  appeaL 


Inquiries  ai  to  Legacies  and  Annuities. 

It  is  to  be  observed,  that  the  course  of  proceeding  by  advertisements  to  invite 
persons  having  claims  to  come  in  under  a  decree,  is  resorted  to  in  those  cases, 
only,  in  which  it  is  unknown  who  the  parties  are,  who  may  have  such  claims, 
or  rather  where  it  is  possible  that  claimants  may  exist  besides  those  who  are 
already  known.  When  all  the  persons  who  can  claim  are  ascertained,  or 
capable  of  being  ascertained,  without  such  a  proceeding,  it  will,  of  coarse,  be 
unnecessary  to  resort  to  it;  therefore,  when  the  Master  is  ordered  to  take  an 
account  of  the  legacies  or  annuities  given  by  a  will,  no  advertisement  need  be 
inserted  in  the  Gazette  or  public  papers  for  such  legatees  to  come  in  (unless  the 
legacy  is  given  to  persons  constituting  a  class,  in  which  case  it  may  be  neces- 
sary to  ascertain,  by  advertising,  who  the  parties  constituting  that  class  are,) 
because  the  legacies  or  annuities  will  appear  by  the  will  A  list  of  the  legacies 
or  annuities,  in  the  form  of  a  state  of  facts  of  legacies,  &c,  and  a  copy  of  the 
will,  is  generally  required  by  the  Master,  upon  which  the  usual  warrant  « on 
leaving,'  ^  to  proceed,'  must  be  obtained  and  served,  (a)  If  any  of  the  legatees 
have  been  paid,  it  is  necessary  that  their  receipts,  and  the  legacy-duty  receipts 
r  *870  1  ^^'  ^^^^  l^gf^^^y*  should  be  produced,  to  authorize  *the  Master  to 
^  -J  report  that  such  have  been  paid  i  and  the  same  observation  will 

apply  to  annuities. (r) 


Inquiries  as  to  Facts. 

The  cases  in  which  the  Master  may  be  directed  to  make  inquiries  into  facts, 
are  so  numerous  and  various  in  their  nature,  that  it  is  impossible  to  point  out  the 
rules  by  which  each  inquiry  is  to  be  pursued  in  the  Master's  Office.  All  that 
can  be  done^  on  the  present  occasion,  is  to  remind  the  practitioner  of  what  has 
been  before  stated,  viz :  that  the  state  of  facts  ought  to  be  brought  in  by  the 
party  supporting  the  affirmative,  («)  though,  as  we  have  seen,  a  negative  state  of 
facts  has  been  permitted,  {t)    Where  another  party  affirms  the  fact  to  be  different 

(d)  Anon.  Rolls,  28  June,  1838,  Seton  oo  Dec.  66. 
(p)  Jac.  106.  (q)  Bennett,  60. 

(r)  Bennett,  60.  (t)  Ante,  p.  841. 

(0  Ante,  p.  843. 
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from  the  fact  as  alleged  by  party  carrying  in  the  state  of  facts,  the  party  so 
affirming  must  bring  in  a  counter  state  of  facts.  A  counter  state  of  facts,  how- 
ever, is  not  necessary  where  one  party  merely  negatives  the  facts  as  alleged  by 
the  other. 


Inquiries  as  to  THtles* 

It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to  refer  abstract 
questions  of  law  to  a  Master,  and  that,  except  in  cases  where  the  matter  of  law 
comes  in  question  as  matter  of  fact,  as  in  the  case  of  inquiries  into  the  law  of 
foreign  countries,  that  a  reference  as  to  the  law  of  a  case  is  ever  made.  Still, 
however,  there  are  many  cases  in  which  questions  of  law  are  so  strongly 
involved  in  the  facts  into  which  the  Master  is  directed  to  inquire,  that  the  Mas- 
ter cannot  report  upon  the  fact  without  also  expressing  an  opinion  upon  the  law 
as  it  affects  the  matter  before  him.  The  most  ordinary  instance  of  this  occurs 
where  a  reference  is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to  pro- 
perty in  question  in  the  cause. 

*Keferences  of  this  nature  are  principally  made  in  suits  for  the  p  «o«yi  -i 
specific  performance  ofcontracts  or  agreements  for  the  sale  or  pur- L    ^^^     J 

chase  of  estates ;  and,  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
may  be  made  either  by  decree  or  by  order  upon  motion,  (t^)  Inquiries  into  tides 
are,  however,  not  confined  to  suits  for  specific  performance,  but  may  occur 
incidentally  in  suits  having  other  objects  $  as,  where  a  bill  is  filed,  by  creditors 
or  persons  claiming  under  trusts,  to  have  trust  estates  sold,  and  a  sale  having 
taken  place  under  the  decree,  the  purchaser  procures  an  order  to  refer  it  to  the 
Master  to  inquire  into  the  vendor's  title,  {x) 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  carry  ia  a 
state  of  facts,  but  the  Master  proceeds  upon  the  abstract,  (y)  If  a  decree  or 
order  has  been  obtained  by  the  vendor,  he  must  take  his  absuract  to  the  Master's 
Office,  at  the  same  time  that  he  leaves  the  order  or  decree.  If  the  decree  or 
order  has  been  obtained  by  the  vendee,  and  an  abstract  has  been  already  deliv- 
ered, he  must,  in  like  manner,  carry  the  abstract  so  delivered  into  the  office. 
If  no  abstract  has  been  delivered,  an  application  may,  if  necessary,  be  made  to 
the  Court,  by  motion,  that  the  vendor's  solicitor  may  deliver  an  abstract  of  the 
tide  to  the  vendee's  solicitor.  (2)  When  the  abstract  is  left  in  the  Master's 
Office,  the  usual  warrant  *on  leaving,'  and  afterwards  'to  proceed,'  must  be 
taken  out,  and  served,  (a) 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should  carefully 
compare  the  abstract  with  the  title  deeds,  for  which  purpose,  if  necessary,  the 
production  of  such  of  them  as  are  in  the  custody  or  power  of  the  vendee,  or  of 
any  other  parties  to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
out.  (6)  The  Master,  however,  always  proceeds  upon  *the  abstract  r-  ^^g^^  -i 
only,  upon  which  alone  he  makes  his  determination,  unless  the  I-  -1 

(u)  AnUf  p.  634.  (x)  Videpo^,  <  Sales  of  Estates.' 

(y)  Bennett.  153.  (z)  1  Tarn,  and  V.  417. 

(a)  Ibid.  It  is  to  be  recollected  that  in  cases  of  sales  under  the  decree  of  the  Court,  the 
Master  will  only  allow  the  vendor's  solicitor  to  attend  before  him»  upon  the  investigation  of 
the  title.     Ante,  p.  801. 

(6)  Ante,  p.  608.  The  seller  is  bound  to  produce  the  thie  deeds  mentioned  in  the  ab- 
stract, in  order  that  the  abstract  may  be  examined  with  them,  although  they  are  not  in  his 
pnsBonirinn,  and  the  purchaser  is  not  entitled  to  the  custody  of  them.  But  if  they  are  in  the 
possession  of  a  third  person,  the  purchaser's  solicitor,  it  seems,  must  send  to  the  place  where 
the  deeds  are,  in  order  to  examine  them  with  the  abstract  and  the  seller  must  pay  the  ex- 
pense of  the  journey.     1  Sugden,  V.  dt  P.*  440. 
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creditor,  who  provefl  before  the  Master,  has,  generally,  no  costs,  yet  if  the  proof 
is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense  of  a  suit,  and  there 
are  extraordinary  costs,  the  Court  will  give  them  to  him.  It  seems,  howef«r, 
that,  in  the  case  of  creditors,  the  rale  above  stated  only  applies  where  there  is 
likely  to  be  a  surplus  of  the  fund  in  which  other  parties  are  interested  ;  where 
r  *AAQ  "I  ^^^  ^"^^  ^  insolvent,  *and  therefore  is  wholly  divisible  among  the 
L  ^^^  J  creditors,  they  will  be  allowed  the  costs  of  proving  their  debts,  (o) 
In  Watkins  v.  Maule^{p)  it  ^s  held  that  a  creditor  whose  proof  was  disal- 
lowed by  the  Master,  but  atterwards  admitted  by  the  Court,  was  not  entitled  to 
costs,  though  the  Master  of  the  Rolls,  Sir  T.  Plumer,  appeared  to  think  t^t,  if 
the  case  had  been  reversed, — if  the  Master  had  decided  in  favour  of  the  caeditor, 
and  the  executor  had  been  the  appellant,  and  had  been  in  the  wrong,  the  creditor, 
being  in  the  right,  might  be  considered  entided  to  be  paid  the  ooats 
by  an  improper  appeal 


Inquiries  oA  to  Legacies  and  Annuities. 

It  is  to  be  observed,  that  the  course  of  proceeding  by  advertisements  to  imiie 
persons  having  claims  to  come  in  under  a  decree,  is  resorted  to  in  those  case^ 
only,  in  which  it  is  unknown  who  the  parties  are,  who  may  have  such  daimii 
or  rather  where  it  is  possible  that  claimants  may  exist  besides  those  who  are 
already  known.  When  all  the  persons  who  can  claim  are  ascertained,  or 
capable  of  being  ascertained,  without  such  a  proceeding,  it  will,  of  eonne,  be 
unnecessary  to  resort  to  it;  therefore,  when  the  Master  is  ordered  to  take  aa 
account  of  the  legacies  or  annuities  given  by  a  will,  no  advertisement  need  be 
inserted  in  the  Gazette  or  public  papers  for  such  legatees  to  come  in  (onleaa  the 
legacy  is  given  to  persons  constituting  a  class,  in  which  case  it  may  be  neces- 
sary to  ascertain,  by  advertising,  who  the  parties  constituting  that  daat  arei,) 
because  the  legacies  or  annuities  will  appear  by  the  wilL  A  list  of  the  legacies 
or  annuities,  in  the  form  of  a  state  of  facts  of  legacies,  &c,  and  a  oopj  of  llie 
will,  is  generally  required  by  the  Master,  upon  which  the  usual  warrant  «oa 
leaving,'  ^  to  proceed,'  must  be  obtained  and  served. (a)  If  any  of  the  legatees 
have  been  paid,  it  is  necessary  that  their  receipts,  and  the  legacy-doty  leoeipls 
r  *870  1  ^^'  ^^^  ^^^79  should  be  produced,  to  authorize  *the  Master  lo 
L  '  -I  report  that  such  have  been  paid }  and  the  same  obseiralion  will 
apply  to  annuities. (r) 


Inquiries  as  to  Fads. 

The  cases  in  which  the  Master  may  be  directed  to  make  inquiries  into  facto, 
are  so  numerous  and  various  in  their  nature,  that  it  is  impossible  to  point  cot  the 
rules  by  which  each  inquiry  is  to  be  pursued  in  the  Master's  Office.  All  that 
can  be  done,  on  the  present  occasion,  is  to  remind  the  practitioner  of  what  has 
been  before  stated,  viz :  that  the  state  of  facts  ought  to  be  brought  in  by  the 
party  supporting  the  affirmative,  ^9)  though,  as  we  have  seen,  a  negative  state  of 
facto  has  been  permitted.  (/)     Where  another  party  affirms  the  fact  to  be  different 

(0)  Anon.  RoUfl,  28  Jiuu^  1838»  8eton  on  Dec.  66. 
(p)  Jac.  106.  (9)  Bmnett,  60. 

(r)  Bennett,  60.  («)  AnU,  p.  841. 

(<)  Ante^  p.  843. 
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iTom  the  fact  as  alleged  by  party  carrying  in  the  state  of  facts,  the  party  so 
affirming  must  bring  in  a  counter  state  of  facts.  A  counter  state  of  facts,  how- 
ever, is  not  necessary  where  one  party  merely  negatives  the  facts  as  alleged  by 
the  other. 


Inqmrie8  as  to  Titles, 

It  has  been  already  stated,  that  the  habit  of  the  Court  is,  not  to  refer  abstract 
questions  of  law  to  a  Master,  and  that,  except  in  cases  where  the  matter  of  law 
conies  in  question  as  matter  of  fact,  as  in  the  case  of  inquiries  into  the  law  of 
foreign  countries,  that  a  reference  as  to  the  law  of  a  case  is  ever  made.  Still, 
however,  there  are  many  cases  in  which  questions  of  law  are  so  strongly 
invoWed  in  the  facts  into  which  the  Master  is  directed  to  inquire,  that  the  Mas- 
ter cannot  report  upon  the  fact  without  also  expressing  an  opinion  upon  the  law 
as  it  affects  the  matter  before  him.  The  most  ordinaiy  instance  of  this  occurs 
where  a  reference  is  made  to  a  Master  to  inquire  into  the  title  of  a  party  to  pro- 
perty in  question  in  the  cause. 

^References  of  this  nature  are  principally  made  in  suits  for  the  ^  ^^g^.  -. 
specific  performance  of  contracts  or  agreements  for  the  sale  or  pur-  ■-  ^ 

chase  of  estates ;  and,  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
may  be  made  either  by  decree  or  by  order  upon  motion,  (t^)  Inquiries  into  tides 
are,  however,  not  confined  to  suits  for  specific  performance,  but  may  occur 
incidentally  in  suits  having  other  objects  |  as,  where  a  bill  is  filed,  by  creditors 
or  persons  claiming  under  trusts,  to  have  trust  estates  sold,  and  a  sale  having 
taken  place  under  the  decree,  the  purchaser  procures  an  order  to  refer  it  to  the 
Master  to  inquire  into  the  vendor's  title,  (x) 

When  an  inquiry  is  directed  as  to  a  title,  it  is  not  necessary  to  carry  in  a 
state  of  facts,  but  the  Master  proceeds  upon  the  abstract.  (2^)  If  a  decree  or 
order  has  been  obtained  by  the  vendor,  he  must  take  his  abstract  to  the  Master's 
Ofllce,  at  the  same  time  that  he  leaves  the  order  or  decree.  If  the  decree  or 
order  has  been  obtained  by  the  vendee,  and  an  abstract  has  been  already  deliv- 
ered, he  must,  in  like  manner,  carry  the  abstract  so  delivered  into  the  ofiice. 
If  no  abstract  has  been  delivered,  an  application  may,  if  necessary,  be  made  to 
the  Court,  by  motion,  that  the  vendor's  solicitor  may  deliver  an  abstract  of  the 
tide  to  the  vendee's  solicitor.  (2)  When  the  abstract  is  left  in  the  Master's 
Office,  the  usual  warrant  *on  leaving,'  and  aAerwards  Mo  proceed,'  must  be 
taken  out,  and  served,  (a) 

When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should  carefully 
compare  the  abstract  with  the  title  deeds,  for  which  purpose,  if  necessary,  the 
production  of  such  of  them  as  are  in  the  custody  or  power  of  the  vendee,  or  of 
any  other  parties  to  the  cause,  may  be  compelled,  in  the  manner  already  pointed 
oat.  (6)  The  Master,  however,  always  proceeds  upon  *the  abstract  ^  HiVj^  -1 
only,  upon  which  alone  he  makes  his  determination,  unless  the  >-  -> 

(tt)  AnU,  p.  634.  (7)  Videpo^,  'Sales  of  Estates.' 

(y)  Bennett.  153.  (2)  1  Tani.  and  Y.  417. 

(a)  Ibid.  It  is  to  be  recollected  that  in  cases  of  nles  under  the  decree  of  the  Court,  the 
Master  will  only  allow  the  vendor's  solicitor  to  attend  before  him,  upon  the  investigation  of 
the  title.     Ante,  p.  801. 

(b)  Ante,  p.  808.  The  seller  is  bound  to  produce  the  title  deeds  mentioned  in  the  ab- 
stract, in  order  that  the  abstract  may  be  examined  with  them,  although  they  are  not  in  his 
possession,  and  the  purchaser  is  not  entitled  to  ttie  custody  of  them.  But  if  they  are  in  the 
posBsssion  of  a  third  person,  the  purchaser's  solicitor,  it  seems,  must  send  to  the  place  where 
the  deeds  are,  in  ord^  to  examine  them  with  the  abstract,  and  the  seller  must  pay  the  ex- 
pense of  ttie  journey.     1  Sugden,  Y.  &  P.,  449. 
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vendee  insists  upon  the  production  of  the  title  deeds,  the  Master,  as  well  as  the 
Court,  always  taking  it  for  granted  that,  whenever  the  vendee  omits  to  call  for 
the  production  of  the  title  deeds,  he  is  satisfied  that  the  abstract  is  corred. 
Upon  this  ground,  an  exception  to  a  Master's  report  upon  a  title  to  oopyhoSdsK 
because  no  surrender  had  been  produced  before  him,  was  over-ruled,  (c) 

On  litigated  questions  of  title,  written  objections  to  the  abstract  are  brought 
into  the  Master's  Office  by  the  party  objecting,  and  the  Master  is  either  attended 
bv  counsel  on  both  sides,  or  the  written  opinions  of  counsel  upon  the  abstnd, 
already  given,  are  produced  to  him,  according  to  circumstances. (<f) 

In  cases  of  difficulty,  the  Master  seldom  takes  upon  himself  to  decide  intiieite 
questions  of  title.  He  usually  directs  the  abstract  to  be  laid  before  a  eonvcr- 
ancer,  upon  whose  opinion  he  exercises  his  own  judgment  in  reporting  to  tte 
Court  In  such  cases,  the  original  abstract,  with  instructions,  in  wiitii^,  by 
the  Master's  clerk,  ^  to  advise  on  the  title,  by  the  direction  of  the  Maister/wiih 
a  copy  of  the  order  of  reference,  and  the  objections  taken  by  the  purchaser,  with 
the  vendor's  answers  thereto,  are  taken  by  the  solicitor,  and  laid  before  a  eoa- 
veyancer,  and  when  he  has  given  his  opinion  thereon,  the  abstract  most  be 
returned  to  the  Master's  Office,  by  the  solicitor  who  left  it(e) 

It  may  be  mentioned  in  this  place,  that  the  right  of  the  Master  to  aend  die 
abstract  of  a  title  before  him,  to  a  practising  conveyancer,  was  questioned  befixe 
Lord  Eldon,  in  Fhwer  v.  Walker ^{f)  and  appears  to  have  received  his  Lord- 
ship's sanction. 

In  the  prosecution  of  the  order  for  reference,  the  Master,  in  his  diserelioa, 
may  examine  the  parties  upon  interrogatories,  (g)  receive  evidence  upon  affidavit, 
r  *873  1  ^^  ^^  ^^^  examination  *of  witnesses  before  him,  either  upon  wrinea 
L  ^'^  J  interrogatories  or  vivA  voce.{K)  He  may  abo  call  for  soch  deeds 
and  other  muniments  as  are  necessary  to  the  elucidation  of  the  title. 

If  the  Master  is  satisfied  with  the  title,  as  shewn  by  the  vendor,  he  reports 
accordingly.  If  he  is  not  satisfied  with  the  title,  he  roust  state  the  points  ii 
which  the  title  is  defective,  (t)  And  it  is  to  be  observed  that  the  mere  circum- 
stance that  since  the  contract  a  suit  has  been  instituted  by  other  parties,  and  is 
pending,  in  which  part  of  the  lands  are  claimed  adversely  to  the  vendor,  is  not 
a  sufficient  ground  for  reporting  against  a  title.  (A) 

Where  the  tide  is  clear,  but  there  are  terms,  or  incumbrances,  to  be  got  in, 
the  Master  should  report  in  favour  of  the  title.  (/)  Before  he  does  80«  however, 
he  ought  to  be  satisfied  that  the  terms,  or  incumbrances,  can  be  pnot  in.  If  be 
is  not  satisfied  upon  this  point,  he  should  report  that  a  good  title  cannot  be 
made,  unless  the  terms,  &c.,  can  be  got  in. 

In  EsdaiLe  v.  Stmhenson^{m)  where  it  appeared  that  the  estate  was  sofajert 
to  a  rent  charge,  and  a  term  to  secure  it,  and  the  purchaser's  cmmsel,  before  tht 
Master,  required  the  seller  to  produce  a  release  of  it,  or  evidence  that  the  joim- 
ress  would  release,  which,  however,  was  not  done,  and  the  Master  reported 
that  the  seller  could  make  a  good  title,  upon  the  jointress  releasing^— Upos 
exceptions  to  the  report,  the  Vice  Chancellor  consulted  the  Lord  Chancellor, 
and  stated  their  joint  opinion  to  be,  that  the  report  was  wrong.  It  tkouid  Asre 
fteen,  *  that  the  aeiler  cotM  not  make  a  good  titk^  unlesi  the  johUreso  joined ; 

(e)  Poole  ▼.  Sbergold,  1  Coz,  160.  (<0  Bonnstt,  164. 

(«)  1  Tom.  A  V.  418.  (/)  1  Ruii.  408. 

(«•)  Vide,  ante  p.  815.  \h)  Ante,  p.  816. 

(n  Oraen  v.  Mooki»  %  Moll.  SS6.    For  infimnation  is  to  what  any  be 
good  title,  vide  1  Sogden  V.  dt  P.  8S9. 
(Ar)  Oabaldeston  ▼.  Aikew,  1  Ran.  160. 
(/)  Bennett,  152. 
(m)  Med.  dt  Geld.  866;  SugdcQ  V.  dt  P.  SIO. 


m  THB  ha9Tsr'b  OFFics— mavmis.  511 

wad  the  Vice  Ghaneellor  recommended,  in  future,  the  form  of  eneh  a  report  to 
be,  that  the  seller  could  not  make  a  good  title,  because  A.  is  a  jointress,  and  no 
saffieient  evidence  has  been  produced  to  shew  that  she  will  release. 

It  may  be  observed  here,  that  a  purchaser  cannot  upon  a  report  of  a  defective 
tide,  insist  upon  being  discharged,  if  the  *title  is  capable  of  beiiy  p  ^^^.  ^ 
made  good  Within  a  reasonable  time ;  therefore  when  it  appears,  L  ^ '  ^  J 
by  tbe  report,  that  the  vendor,  on  getting  in  a  term,  or  getting  in  administration, 
Ac,  will  have  a  title,  the  Court  will  not  discharge  the  purchaser,  but  will  pot 
the  vendor  upon  terms  to  complete  his  title  speedily,  (n)  It  will  not,  however, 
do  so  when  it  appears  that  the  vendee  will  have  a  long  time  to  wait :  and  in 
Whiltaker  v.  frhUtakerj{o)  where  Sir  Robert  Mackreth  wished  very  much  to 
be  discharged  from  his  purcnase,  Lord  Kenyon  would  not  hold  that  the  vendor 
was  to  be  bound  during  six  years,  while  all  Mr.  Wilkinson's  afiairs  were  wind-> 
ingnp.(p) 


If  the  Master  reports  in  favour  of  a  title,  and  any  new  fact  afterwards  appears, 
by  which  the  tide  is  affected,  the  Court  will  refer  the  title  back  to  the  Master, 
upon  application  by  motion,  even  after  the  Master's  report  has  been  confirmed,  (a) 
So  if  the  Master  reports  in  favour  of  a  title,  but,  upon  hearing  exceptions,  tbe 
Coart  thinks  the  evidence  not  sufficient  to  support  the  Master's  finding,  it  will, 
npon  application  of  the  vendor,  refer  it  back  to  the  Master,  to  review  his  report, 
in  order  to  give  the  vendor  an  opportunity  of  producing  further  evidence,  (r) 
And  even  after  the  exceptions  have  been  heara,  and  the  Master's  report  has 
beea  over*ruled,  yet  the  seller  may,  upon  an  early  application,  obtain  a  referenoe 
back,  in  order  to  shew  that  the  title  is  valid,  upon  another  ground,  not  before 
taken  ;(t^  and,  in  general,— where  the  Master  has,  by  expressiog  an  opinion  in 
favoor  or  the  title,  prevented  the  vendor  from  shewing,  that  if  his  opinion  had 
been  otherwise,  still  the  title  was  good,— -the  course  *of  the  Court  ^  4^.  ^ 
appears  to  be,  to  send  it  back  to  the  Master  to  review  his  report,  ^  -^ 

the  party  moving  paying  the  costs  of  the  motion*  (/) 

So  where  it  appears,  at  the  hearing  of  exceptions  to  a  report,  against  a 
tide,  that  the  sdler  can  dear  up  the  objections,  the  Court  has  sometimes  sent 
the  title  back  to  the  Master,  to  review  his  report  ;{u)  and  it  has  frequently 
oeeorred,  even  at  the  hearing  of  the  exceptions  to  the  Master's  report,  that,  if 
tbe  vendor  can  satisfy  the  Court,  that  he  can  make  a  good  title  by  clearing  np 
tiie  objections  reported  by  the  Master,  the  Court  wiU  make  a  decree  in  his 
favour,  without  a  reference  back. (a;)  Thus,  where  the  Master  reported  that  a 
'  good  tide  could  be  made,  except  as  to  so  much  of  the  estate  as  a  widow  was 
entitled  to  in  respect  of  her  dower,  she  refusinff  to  join  in  the  conveyance  to  a 
pmchaeer,  the  Vice  Chancellor  said,  that  if,  at  die  hearing  on  farther  direction^y 
the  vendor  should  be  prepared  to  cure  the  objection  whidi  was  reported  by  the 


(n)  Coffin  ▼.  Cooper,  14  Vet.  305 ;  sed  vide  Lechmere  t.  Bratier,  S  J.  &  V.  389,  in 
whidi  Lofd  Eldon  eaid»  he  woold  not  extend  the  mle^  which  the  Court  hid  silopted,  of  oom- 
pelfing  a  parehuer  to  take  the  estate  where  a  title  ie  not  made  till  after  the  eontraet,  to  any 
to  which  it  nad  not  already  been  applied. 

(o)  4  Bio.  C.  C,  81 ;  vide  10  Yea.  699. 

(p)  Per  Lord  EMon*  in  Coffin  ▼.  Cooper,  ubi  tvpn* 

(q)  Jendwine  v.  Akock,  1  Mad.  597.  (r)  Andrew  v.  Andmw,  3  Sfan.  890 

(t)  Egerton  ▼.  Jone%  1  R.  db  M.  694 ;  Portman  ▼.  Mill,  ib.  697. 

(Q  1  Sugden  V.  dt  P.  819.  (v)  lUd. 

(X)  Ante,  R.  684. 

Vol.  v.— H 
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Master,  be  would  be  in  time  to  do  so;  bat  be  reqaiied  an  affidavit  iiatAe 
widow  was  ready  to  release*  ^y^ 

In  E»daik  v.  .Stq^kauonflz)  however,  which  lias  been  before  refened  to^ 
the  Lord  Ghaocellor  and  Vice  Chanoellor  agreed,  that,  if  a  title  upon  a  mm 
fact  can  be  made  between  the  report  and  the  further  directions,  the  Cooit  vil 
enforce  the  contract,  as  if  in  the  above  case,  the  jointress  had  agreed  to  joia 
when  the  cause  came  on  for  further  directions.  In  such  a  case,  the  Couit  wi 
expect  counsel  to  appear,  and  consent  that  she  would  concur,  (a) 

It  is  to  be  observed,  however,  that,  in  the  above  case,  it  was  expressly  hid 
down,  that  the  Court  would  not  allow  a  seller  to  lie  by,  before  the  Master,  ad 
then,  upon  further  directions,  attempt  to  make  a  title.  (6) 
r    *87A    1      *^^  exceptions  are  taken  to  the  report,  *that  a  good  title  can  k 
L  ^  made,'  and  are  over-ruled,  other  objections  to  the  title  camioc  be 

made;  but  if  exceptions  are  allowed,  and  a  new  abstract  of  tide  is  deliveisd, 
further  objections  may,  of  course,  be  brought  in.  (c)  Thus,  in  a  case  where  tk 
eeUer  of  a  leasehold  estate  produced  the  leasehold  title,  which  the  Master  thoi|^ 
sufficient,  and  reported  accordingly,  but  the  Court  held  that  the  leaaor*s  Me 
ought  to  have  been  produced,  and  sent  it  back  to  the  Master,  to  leTiew  in 
report;  the  seller  having  liberty  given  him  to  produce  the  freehold  lilie,  it 
4X>nsidered  that  the  purchaser  was  at  liberty  to  enter  into  objections  to  the 
hold  title,  which  were  not  taken  upon  the  former  discussions  before  the 
mid  upon  the  objections  being  afterwards  taken,  the  bill  was  dismkwecL(tf) 


It  has  been  before  stated,  (e)  that  the  Court  has  adopted  the  practiee,  at  Ae 
same  time  that  it  refers  it  to  the  Master  to  inquire  into  the  vendor's  titfei  It 
direct  him,  in  case  he  shall  be  of  opinion  that  a  good  tide  can  be 
inquire,  and  state  to  the  Court,  when  it  was  fiist  shewn  that  it  could  be 
•With  reference  to  this  part  of  the  inquiry,  it  is  necessary  to  observe  that,  aitho^^ 
in  Lord  Brayhrooke  v.  In»ldp^{f)  Lord  Eldon  slated  that— *  as  to  the  qees- 
tion  when  tlie  abstract  was  complete,  the  abstract  is  complete  whenever  s 
appears  that,  upon  certain  acts  done,  the  legal  and  equitable  estates  will  be  ■ 
the  purchaser  |  that  may  be  long  before  the  title  can  be  completed  ^'— -this  iwHl 
be  understood  to  apply  only  to  cases  in  which  the  title  is  ootstandii^,  ie  per- 
sons who  are  trastees  for  the  vendor,  or  whom  the  vendor  has  any  meaastf 
compelling  to  concur ;  but  when  it  is  necessary,  in  order  to  make  the  title  eam- 
plete,  that  a  person,  over  whom  the  vendor  has  no  control,  shoold  jotn  m  iki 
conveyance,  such  a  tide  will  not  be  considered  complete,  unless  it  can  be 
r  *877  1  ^^^  ^^  party  has  actually  conveyed.  Thus  when,  in 
L  'J  •complete  a  tide,  it  was  requisite  that  a  recovery  shoold  be 

by  a  person  who  was  not  a  trustee  for  the  vendor,  or  one  whom  he  had 
kgal  right  to  call  upon  to  execute  it,  and  the  recovery  was  not  aetaaiiy  eea- 
pleted,  till  a  few  days  after  the  filing  of  a  bill  for  specific  performance,  althosfk 
the  deed  making  the  tenant  to  the  prsecipe^  and  the  warrant  for  sul&nng  thi 

(y)  Psion  ▼.  Rogwf»  Msd.  6l  GeL  366.         (z)  Anie,  p.  873. 

(a)  Sogden  V.  6l  P.  230.  <  Thi«  points  oot  Uie  neoeflsityy  la  inch  cMBa»  of  aetti^  ^ina 
the  caoie  upon  further  directioni,  at  the  same  time  with  the  exoepUoos.  In  Eedak  v.  te- 
pheoaon,  as  the  ezoepCioiia  onlj  were  before  the  Coart,  they  were  ordered  to  atand  over, 
Uberty  to  set  down  the  cause  for  farther  directions,  and  then  the  exceptions  and  foitlisr  • 
tions  to  come  on  together,    ttid. 

(b)  Sugden  V.  &  P.  30.  (e)  Brooke  v,  «  4  Mad.  S13. 

((Q  Fildesv.  Hooker,  1  Sngdsa  V.  dt  P.  310,  n. ;  3  Ver.  434,  a  C. ;  3  Mad.  193,  S.  C 
(«)  Anie,  p.  68ft.  (/)  8  Mes.  436. 
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leeovery,  were  ezecated  before,  it  was  held  that  a  good  tide  waa  not  shewn 
before  the  commencement  of  the  suit.  {g\ 

It  may  be  observed  also,  that  when  toe  abstract  shews  the  legal  estate  to  be 
<»at0tanding,  and  that  the  persons  in  whom  it  is  vested  would  necessarily  be 
trustees  for  the  vendor,  it  will  not  be  a  complete  abstract,  unless  it  shews  who 
the  persons  are  in  whom  the  legal  estate  is  vested.  (A) 


Method  of  taking  Jlceountt. 

Recording  to  the  practice  of  the  Court,  as  it  existed  previously  to  the  orders 
of  1828,  the  usual  course  of  proceeding  under  decrees  to  take  accounts  in  the 
Master's  Office,  was  for  the  plaintiff,  in  the  first  instance,  (where  it  was  neces- 
sary,) to  examine  the  accounting  party  upon  interrogatories,  and  then,  from  the 
defendant's  examination,  and  from  his  answer,  and  the  schedules  thereto,  or  from 
the  other  evidence  or  papers  in  the  cause,  to  prepare  a  chawe  against  him,  t.  e.,  a 
statement  of  the  several  items  which  the  plaintiff  claimed  to  be  entitled,  upon 

Koof,  to  chaise  the  defendant  in  the  account  (t)  This  chaige  was  left  with  the 
aster,  and  tne  different  items  in  it  were  investigated  in  the  Master's  Qffiee. 
•  When  the  charge  was  gone  through,  the  defenduit  brooght  in  his  discharge, 
containing  a  statement  of  payments  an^disbursements  made  by  him,  and  other 
naatterB,  by  which  he  claimed  to  discharge  himself  from  the  debt  attempted  to  be 
made  out  against  him  by  the  chaige.  (k)  An  attempt  to  simplify  this  process  has, 
however,  t^n  made  by  the  orders  above  referred  to,(/)  by  the  61st  p  *ay^  -i 
*of  which  it  is  directed,  *  that  all  parties  accounting  iiefore  the  Mas-  I-  -J 

ter,  shall  bring  in  their  accounts  in  the  form  of  debtor  and  creditor,  and  any  of 
the  other  parties  who  shall  not  be  satisfied  with  the  accounts  so  brought  in,  shall 
be  at  liberty  to  examine  the  accounting  party  upon  internwatories,  as  the  Mas- 
ter shall  direct  (m)  The  effect  of  this  order  is,  to  render  it  unneeessary  to 
proceed,  in  the  first  instance,  by  examining  the  accounting  party  upon  interroga- 
tories, by  which  the  expense  of  the  interrogatories,  and  of  the  examination,  is 
frequently  saved,  (n) 

The  account  is  generally  annexed  by  way  of  schedule  to  an  affidavit  verify- 
ing its  contents,  and  if  the  party  does  not  bring  it  in  within  a  time  to  be  fixed 
by  the  Master,  he  may  be  proceeded  against,  in  the  same  manner  as  a  party 
ttot  putting  in  his  examination,  (o) 

On  the  account  being  left,  the  usual  warrant  on  leaving*  &c,  most  be  served, 
end  if,  upon  taking  a  copy  of  the  account,  the  party  calling  for  the  account  is 
BOl  satined  with  it,  he  may  exhibit  interrogatories  for  the  examination  of  the 
eccounting  party,  under  the  direction  of  the  Master.  (/»'^ 

The  account  having  been  taken  in,  and  the  party,  ii  necessary,  examined,  a 
,  chaige  must  then  be  carried  in  by  the  party  conducting  the  inquiry.  (9)     This 


(g)  I<ewin  ▼.  GiMft,  1  Ran.  325.  (h^  Wynne  r.  Griffith,  1  Ruw.  383. 


i)  i  NswI.  StO.  (k)  Ibid. 

Old.  1898,  LXI. 

m)  Tlie  neit  order  goee  on  to  diieet  that  aH  eneh  soooante,  when  paned,  end  tettled  by 
Ibe  Maiter,  thaU  be  entered  in  a  book  to  be  kept  for  that  purpoee^  in  the  Maiter'a  Office,  aa 
ia  now  the  practice  with  reapect  to  Receiver'a  aooonnta,  and  with  proper  indeief,  in  order  to 
b*  reforred  to  aa  oocaaion  may  reqntre.  Ord.  18S8,  LXII.  It  haa  been  held,  that  when 
•eooanta  entered  into  this  book,  aa  preaeribed  by  the  above  ordera,  are  afterward*  copied  into 
eehedolea,  annexed  to  the  Master'a  report,  anch  schedulea  are  only  to  be  charged  at  the  rate  of 
M  per  folio,  like  Raoeiver'a  acconnta.     Attorney  General  ▼.  Lubbock,  1  M.  dt  C.  364. 

(fi)  8  Smith,  114.  (o)  iiii/e,  p.  8S1. 

(p)  Old.  1898,  LXI.  Iq)  3  Smith,  116. 
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ehaifne  (rj  is  umiaDy  m  transcript  of  so  nnich  of  the  debtor  and  creditor 

88  sets  rorth  the  receipts,  to  which  may  be  added  any  additional  items  wilk 

which  it  is  intended  to  charge  the  accounting  party. 

It  is  to  be  observed  here,  that  although  the  6ist  order  directs  die  pate 
accounting  before  a  Master,  to  bring  in  their  accounts  in  the  manner  there  pie- 
r  *S7Q  1  scribed,  it  is  not  always  necessary  *to  call  upon  them  to  do  sa  V 
I-  ->  sufficient  appears  from  the  admissions  of  the  party  to  be  cliaigB^ 

either  in  his  answer  or  the  schedule  to  it,  or  in  any  proceedipg  in  the  cause,  to  eoa- 
ble  the  account  against  him  to  be  properly  made  out,  the  party  conducting  the  pro- 
ceeding may  immediately  bring  in  his  charge,  without  calling  for  any  aceomi 
under  we  61st  order.  The  chaige  being  left,  warrants  ^on  leaving'  *  and  to  pia- 
eeed  on  the  chaige'  are  taken  out,  and  served  on  the  clerks  in  Court  of  all  pesoM 
interested  in  the  account  (s)  On  the  retnm  of  the  warrant,  the  chaige  is  eompssei 
with  the  debtor  and  creditor  account,  or  with  the  answer  or  examination,  or  As 
schedules  annexed  to  them,  put  in  by  the  accounting  party,  and  if  the  cham  ii 
found  to  accord  with  them,  it  is  albwed  without  further  evidence.  If  te 
charge  includes  sums  not  admitted  in  the  account  to  have  been  leoehred,  Um^ 
mnst  be  substantiated,  either  by  evidence  or  by  admissions  in  the 
of  the  party  chaiged,  or  in  his  answer  or  the  schedules  thereto.  (/)  The 
being  established,  is  marked  by  the  Master  *  allowed. '(«) 

It  may  be  mentioned  here,  that  a  ^arty  conducting  an  acoonnt  befoie  Ik 
Master  is  not  limited  to  one  charge.  If,  after  his  charge  is  allowed,  he  dii- 
covers  other  items,  with  which  the  accounting  party  is  chaigeable,  he  may  eiter 
amend  his  cheque,  or  carry  in  a  further  chaq(e,  and  this  he  may  do  ae  oAen  as 
may  be  necessary.  In  Napier  v.  Siegides^  {x)  in  Ireland,  under  a  decree  tea 
account,  the  plaintiff  had  examined  the  defendant  on  three  succeesive  sell  ef 
interrogatories,  and  had  filed  a  chaige,  which  he  amended  three  times,  and  had 
then  sued  out  a  commission  and  examined  witnesses.  He  aflerwards  fiU  a 
further  chaige,  and,  after  various  delays,  applied  to  the  Master  of  the  RoUi  tm 
liberty  to  file  a  sixth,  which  was  refused ;  but,  upon  appeal,  the  Lord 
cellor.  Sir  A.  Hart,  gave  him  leave  to  file  it,  observing—^  I  am  not 
there  exists  any  rule,  such  as  has  been  assumed,  that,  in  taking  the 
uniform  series  of  proceeding  is  to  be  followed, — a  charge,  discharge,  and 
r  *880  1  '^^^^  '°^  ^®  subject  *i8  then  dropped. '  . .  .  *  It  is  not  the 
L  J  in  En^and,  to  comprise  every  thing  in  the  first  chaige  ^  on  the 

trary,  in  the  majonty  of  cases,  the  plaintiff,  after  he  has  brought  in  his  cIom 
looks  to  the  examination  of  the  defendant  to  furnish  him  with  further  iteoBa;%a 
Court  always  taking  care,  and  this  is  the  true  principle,  to  indemnify  the  oppo- 
site party,  and  to  guard  against  vexaUous  irregularity,  by  making  the  party  pqr 
all  the  costs  incurred  through  his  irregularity  or  delay.*  His  Lordship  ai» 
wards  said — ^I  do  not  lay  any  stress  upon  the  point,  whether  the  plaintiff  kasv 
of  the  existence  of  this  item  or  not ;  I  think  that  it  is  not  material. 

would  not  deserve  the  name,  if  it  acted  on  a  form  to  shut  out  a  iuat 

because  he  came  late,  whether  his  doing  so  was  optional  or  involuntaiy. 
the  same  equal  justice  that  admits  the  plaintiff's  fuither  chaige,  gives  the  d 
ant  a  further  opportunity  to  dischaige  himself,  and  the  order  must  be  so.     Tfc 
defendant  must  have  an  opportunity  of  explaining  his  case,  by  erl 
his  denial  of  the  receipt  of  this  sum,  by  affidavit,  will  have  very  greet 
in  determining  it*  (y) 


(r)  At  to  the  nature  of  a  chaige^  vide  ante  p.  850. 
(t)   Vide  mUe.  SOU  (i)  Vide  2  BanOi,  MB. 

(u)  Bennett,  84.  («)  1  Moll.  SSS. 

(y)  1  MoU.  aai. 
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II  may  be  stated  here,  that  it  is  the  constant  practice  of  the  Court,  in  decrees 
against  a  mortgagee,  or  against  an  executor  to  account,  to  direct  it  withoutytiitire 
wovds ;  and  yet,  if  the  person  decreed  to  account,  receive  any  thing  subsequent 
to  the  decree,  it  may  be  inquired  into  before  the  Master,  and  the  defendants,  in 
each  case,  must  brinff  the  sums  so  received  to  account  $  (z)  the  consequence  of 
this  rule  is,  that,  in  decrees  of  this  nature,  the  practice  generally  is,  where  the 
matter  has  been  long  pending  in  the  Master's  Office,  since  the  first  charge  against 
the  accounUng  party  was  brouffht  in,  to  examine  again,  upon  interrogatories,  just 
before  the  Master  is  prepared  to  make  his  report ;  and  then,  if  it  appears  that 
he  has  received  any  thing  subsequent  to  his  last  examination,  to  carry  in  a 
further  chaige. 

When  the  chaise  has  been  allowed,  the  accounting  party  must  carry  in  his 
<di8chai:ge.'(a)  If  he  does  not  do  so  within  *a  reasonable  time  r-  ^ei  n 
after  the  charge  has  been  allowed,  the  party  conducting  the  ac-  ^  -^ 

count  must  take  out  and  serve  upon  him  a  warrant,  underwritten  ^at  which 
time  the  said  A.  B.  it  to  bring  m  his  discharge^*  iui.  This  warrant  is  per- 
emptory, and  if  it  is  not  obeyed,  or  the  accounting  party  does  not  appear  and 
crave  further  time,  the  Master  may  proceed,  if  otherwise  in  a  situation  to  do  so, 
to  make  a  report,  without  the  discharge,  chaiging  the  defendant  with  the  whole 
amount  of  the  charge  as  allowed,  {b) 

This  dischaige  is  usually  a  transcript  fi^m  the  payments  he  has  made,  as 
stated  either  in  his  debtor  and  creditor  account,  or  in  his  answer  or  examina- 
tion, or  the  schedules  attached  to  them,  and  a  warrant  on  leaving  and  to  proceed 
diould  be  taken  out  upon  it  and  served  in  the  usual  manner.  A  dischaige,  as 
well  as  any  other  matter  before  the  Master,  may  be  the  subject  of  an  examina- 
tion for  impertinence,  (c)  The  accounting  party  is  bound  to  use  all  due  dili- 
fjBoce  in  obtaining  and  attending  warrants  to  vouch  his  dischaige;  or,  the  party 
mterested  in  the  account  may  take  out  warrants  to  compel  his  attendance  for 
that  purpose ;  {d)  and  if,  upon  the  return  of  such  warrants,  the  party  does  not 
attena  and  proceed,  or  account,  to  the  Master's  satisfaction,  for  his  not  proceed- 
ing, the  Master  will  disallow  the  discharge,  or  such  part  of  it  as  the  party  has 
omitted  to  support  The  Master,  however,  will,  if  he  sees  the  party  anxious, 
and  that  he  does  his  best  to  support  his  dischaige,  afford  him  every  indul- 
gence ;  (e)  and,  in  Ridker  v.  (ySrienj  (f)  where  an  executor  was  imable  to 
produce  sufficient  evidence  before  the  Master  in  support  of  his  discharge,  the 
Master,  in  his  report,  stated  the  payments  insisted  upon  in  the  disehaige,  and 
that  he  had' not  allowed  them,  as  no  sufficient  evidence  had  been  produced 
before  him  to  warrant  that  allowance,  but  that  he  had  received  them  ae  a  elaimj 
and  an  exception  to  his  report  was  over-ruled. 

The  account  is  vouched,  by  the  production  of  the  proper  *vonch-  p  *SA2  1 
ers,  such  as  receipts,  &c,  which  documents,  when  produced,  are  ^  -' 

marked  either  by  the  Master  or  his  clerk,  with  the  initials  of  his  name,  as  a 
token  of  his  inspection  or  allowance  of  them.  It  seems,  that  the  par^  produc- 
ing vouchers  does  so  at  his  peril,  and  that  the  Master  is  bound  to  admit  them 
in  evidence,  unless  the  other  side  can  lay  a  reasonable  ground  to  shew  that  the 
voucher  in  question  can  be  impeached,  of  which  the  Master  is  to  judge.  (^) 

(ar)  Bulitroda  ▼.  Bradley,  3  Atk.  683;  vide  etiam  Bell  r.  Reed,  ib.  69S. 
(a)  And  lo  if  e  plaintiff  cerriee  in  a  further  charge  or  an  amended  chaige,  the  defendant 
moat  have  an  opportontlj  of  carrying  a  ftuther  diacharge^  and  of  expiaimng  hii  ease  by  ari- 
Vide  Napier  v.  Staplei,  ubi  mtpnu 


h)  %  Smith  121.  (c)  Plica  v.  Shaw,  3  Coz.  184. 

(e)  %  BmA 


1: 


Bennett,  86.  (e)  %  Smith,  131. 

(/)  8  Mad.  48. 
(g)  Bad  of  liOiiidafe  V.  WsfdMiwfh»  38  Ifay,  1789;  eitod  BiOMtt,  86. 
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In  a  case  in  Ireland,  Sir  Anthony  Hart,  L.  C,  states  the  pradioe  in  Eoglad, 
where  the  item  exceeds  40^.,  for  the  executor  to  produce  the  Toacher,  tadl» 
verify,  by  affidavit,  the  payment  of  the  sums  therein  specified ;  and  then,  if w 
objection  is  made,  the  Master  gives  the  executor  credit  in  the  account  BotV 
any  party  objects,  the  Master  then  requires  the  affidavit  of  the  person  vte 
received  the  money ;  and,  if  this  cannot  be  had,  he  then  requires  the  aMnt 
of  some  person  to  verify  the  signature  of  the  voucher,  {h) 

It  is  to  be  observed,  that  the  necessity  for  producing  the  proper  voucfaen  it 
support  of  the  discharge,  is  not  removed  by  the  circumstance  of  the  defendagfi 
answer,  in  which  the  items  are  sworn  to,  not  having  been  replied  to ;  altboo^ 
in  other  cases,  an  answer  which  has  not  been  replied  to,  is  to  be  taken  w  tne. 
The  Master  must,  nevertheless,  require  the  vouchers  to  be  prodnced.  (t) 

It  may  be  mentioned  here,  that  the  ordinary  course  of  proceeding  upon  6i» 
charges  m  the  Master's  Office,  is  by  affidavit;  and  though,  in  strictness,  incases 
where  infants  are  concerned,  all  evidence  should  be  upon  examination  by  iolo- 
rogatories,  yet  still,  as  we  have  seen,  if  the  solicitor  for  the  infant  aoqaiesoet  ii 
the  reception  of  affidavits,  the  infant  will  be  bound  by  it  In  a  case  in  Irebad, 
before  Sir  A.  Hart,  L.  C.,  (^)  where  an  infant  was  interested,  an  order  appem 
to  have  been  made  by  his  Lordship  to  restrain  the  defendant,  who  was  an.ev* 
r  *88a  1  cutor,  from  issuing  a  commission  to  examine  ^witnesses  in  aid  if 
^  -^  his  account,  and  he  was  ordered  to  verify,  by  affidavit,  the  sefenl 

vouchers  on  which  he  sought  credit 

All  vouchers  produced  before  a  Master  must  be  stamped  with  the  properstmp 
applicable  to  the  instrument,  otherwise  they  will  be  rejected.  When  a  voodMr 
has  been  produced  and  allowed,  the  Master  or  his  clerk  marks  it  with  tfaeimiiak 
of  his  name,  as  a  token  of  his  inspection  and  allowance  of  them.  (/) 

Should  any  item  occur,  which  cannot,  at  the  moment,  be  satisfsctoi^  ex- 
plained, or  the  voucher  for  it  produced,  it  is  marked  as  a  queried  iteiii«  te 
further  inquiry;  and  should  there  he  any  such  item  remaining  when  theothesi 
are  disposed  of,  a  warrant  is  obtained  and  served,  by  the  plaintiiTs  solicitor,  aid 
underwritten,  ^to  proceed  on  the  queried  items  in  the  drferutantU  diichvgt;* 
on  the  attendance  upon  which,  such  explanation  as  may  be  given*  and  the  efi* 
dence  adduced,  in  support  of  the  queried  item,  is  discussed  and  Tead.(m|  If  ^ 
defendant  does  not  attend  and  support  the  queried  items,  or  crave  further  tine, 
the  whole  of  such  items  may  be  disallowed  by  the  Master,  or  he  may  diieel  a 
further  warrant  to  be  taken  out  to  give  the  party  an  opportunity  of  setting  his- 
self  right  before  he  proceeds  to  disaUow  the  payment  (n) 

Although,  strictly  speaking,  every  payment  insisted  upon  in  the  diackaipf 
where  it  amounts  to  forty  shillings  and  upwards,  must  be  established  by  apropff 
voucher,  sums  under  forty  shillings  may  be  substantiated  by  the  oath  of  Ae 
accounting  party. (o)  This  rule  appears  to  have  been  adopted  from  analoprttt 
the  rule  at  law  in  accounts,  and  as  it  is  not  sufficient  at  law,  that  the  party  ibffM 
r  *884  1  ^^^h  to  ^18  belief  only,  that  the  money  *ha8  been  paid,  bat  he 
^  -*  must  swear  to  the  fact;  so,  in  accounts  under  decrees  io  eqaiVf  ^ 


(A)  Bingham  v.  Ladj  CUnmorrif,  3  Moll.  30. 

(i)  Davenport  ▼.  Davenport,  1  Sim.  612.      (k)  Toung  v.  Reynolds,  S  Molt  SI  •• 

(/)  Bennett,  85.  (m)  Ibid. 

(n)  2  Smith,  131. 

(o)  Anon,  1  Vera.  383;  Manhfield  ▼.  Weston,  3  Yem.  176;  Bingfaun  ▼.  Lsdy  Cta- 
morris,  1  Moll.  30;  Everard  ▼.  Warren,  3  Cba.  Ca.  349;  bvt  aidmgh  a  daMiSK  • 
acooant  shall  be  discharged  by  his  oath  of  sams  under  fortj  shillings,  a  party  shell  w^'f 
way  of  charge,  charge  another  party  so,  Ibid. ;  vide  etiam  Maishlfeld  ▼.  Weslaa,  3  ^^ 
176.  In  Whicherley  ▼.  Whicherley,  1  Vera.  470,  the  Coart  having  been  inlbnMd  diilta* 
oonrse  of  the  Court  wa%  that  an  accountant  was  to  be  ailowed»  en  hia  aim  stib»aBaiB'*^ 
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is  not  vafficient  to  swear  that  he  believes  he  paid  the  money,  but  he  must 
peremptorily  swear  to  the  fact  {p) 

But  although  it  is  the  general  rule  that  eveiy  item  in  a  discharge,  of  forty  shil- 
lings and  upwards,  must  be  supported  by  a  proper  voucher,  there  are  cases  in 
which  a  party  has  been  allowed  to  dischaige  himself  by  other  means  than  the 
ordinary  vouchers;  thus  where  the  evidence  in  support  of  a  charge,  consists  of 
entries  in  books  kept  by  the  party  himself,  the  party  has  a  right  to  make  use  of 
entries  in  the  same  book  in  support  of  his  dischaige  ;{q)  and  so,  if  a  paper  is 
produced  by  one  of  the  parties,  from  which  he  takes  his  chaige,  the  same  paper 
may  be  read  by  the  other  party  by  way  of  discharge  :(r)  thus  where  an  account 
furnished  by  a  party  before  any  suit  instituted,  is  produced  to  chaige  him  with 
the  items  on  the  debit  side,  he  is  entitled  to  resort  to  the  credit  side  in  support  of 
his  discharge.  («) 

This  rule  is  adopted,  in  equity,  from  analogy  to  the  rule  at  law,  which  pro- 
vides—-*  that  if,  to  prove  a  debt,  it  be  sworn  that  the  defendant  confessed  it,  but 
withal  said  at  the  same  time,  that  he  paid  it,  his  confession  shall  be  valid  as  to 
the  payment  as  well  as  that  he  owed  it*(/)  Upon  this  principle,  it  is  held,  that 
where  a  man,  by  his  answer  or  examination,  admits  tliat  he  has  received  certain 
sums,  which  sums  he  had  paid,  ^c,  the  discharge  foUotaing  in  the  same  sen- 
tence^ that  will  be  sufficient  to  dischaige  him.  (ti) 

It  is  to  be  observed,  that  it  is  considered  necessary  in  order  to  entitle  the  party 
charged  by  his  own  answer,  to  read  such  answer  in  support  of  his  dischaige, 
that  the  discharge  should  be  by  the  same  sentence  with  the  chaige.  If  it  occurs 
in  another  *part  of  the  answer,  it  cannot  be  made  use  of;{x)  and  it  r-  ^^g-  -i 
has  been  held  that  a  party  chaiging  himself  in  a  schedule  to  his  \  -* 

answer,  cannot  dischaige  himself  by  another  schedule  to  the  same  answer, 
stating  his  disbursements ;( y)  a  fortiori^  is  he  precluded  from  discharging  him«» 
self,  in  this  way,  by  affidavit,  {z)  And  it  seems  that  it  is  not  only  necessary 
that  the  discharge  should  be  by  the  same  sentence  with  the  chaige,  but  it  mu^t 
form  as  it  were  one  and  the  same  transaction.  In  Thompson  v,  Lambej{a) 
Lord  Eldon  said,  *I  am  clearly  of  opinion  that  a  person,  chaiged  by  his  answer, 
cannot,  by  his  answer,  discharge  himself;  nor  even  by  his  examination,  unless 
it  is  in  this  way :  if  the  answer  or  examination  states  that,  upon  a  particular  day, 
he  received  a  sum  of  money  and  paid  it  over,  that  may  dischaige  him ;  but  iif 
he  says  that  upon  a  particular  day  he  received  a  sum  of  money,  and  upon  a  sub- 
sequent day  he  paid  it  over,  that  cannot  be  used  in  his  discham ;  for  it  is  a 
ditferent  transaction.'  Upon  the  same  principle  it  has  been  held,  tfiat  a  party 
charged  with  one  sum  of  money,  cannot  dischaige  himself  by  distinct  indepen- 
dent items  on  the  other  side  of  the  account  ^6) 

It  seems  also,  that,  where  the  account  is  of  long  standing,  the  Court  will 
sometimes  permit  the  accounting  party  to  dischaige  himself,  upon  oath,  of  all 
such  matters  as  he  cannot  prove  by  vouchers,  by  reason  of  their  loss :  this  was 
done  in  Peyton  v.  GreenJ^c)  where,  in  regaitl  that  the  account  in  question  was 


•zeeedtDg  forty  ibiUingi  each,  so  u  the  whole  nam  was  not  above  £100,  declared  the  rule 
■aeiaed  very  unreaaonable,  and  would  conaider  how  to  rectify  it. 

{p)  Robinaon  t.  Cnmniing,  3  AUc  409-410.  Sed  qusare  whether  an  exeeutor  may  not 
npport  hia  diachaige  by  awearing  to  hia  belief  that  anma  under  forty  ahilltnga  were  paid  by  his 
iMUrtor  hioMelf  1 

Daralon  ▼.  Earl  of  Oxford*  1  Eq.  Ca.  Ab.  10,  pi.  0. 

Carter  ▼.  Lord  Colratn,  Bamardiat,  126,  acknowledged  to  be  correct,  2  B.  &  B.  886. 

(t)  Boaidman  ▼.  Jackaon,  2  B.  db  B.  382.     (i)  Triala  per  pai$,  toI.  S,  863. 

(tt)  Ridgeway  t.  Darwin,  7  Yea.  404.  (x)  Robinaon  t.  Scotney,  19  Yea.  582. 

(y)  Boaidmaa  t.  Jackaoo,  2  B.  die  B.  862.    (z)  Ridgeway  ▼.  Darwin,  7  Yea.  404. 

(a)  7  Yea.  588.  {b)  Robinaon  v.  Scotney,  ubi  supra. 

(e)  1  Cha.  Sep.  146;  1  Eq.  Cs.  Ab.  11,  8.  C. 


?! 
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of  twenty  yean  etandioff,  it  wee  ordered  that  the  defindant  flboald 
account  by  his  own  oam,  for  what  he  oould  not  prove  by  bo«dbB  or 
bonds;  and,  m  Hobteomb  v.  i?itier«,(^  a  similar  duection  was  given,  wi 
account  was  of  fourteen  years  standing  only. 

It  appears,  also,  that  if  executors  or  trustees  have  been  led  to  divest 
of  the  fund,  by  paying  it  over  to  their  co-trustees  or  oo^xecutoiBt  the  C««iit 
r    *886    1  ^^  ^  proper  case,  ^permit  the  executor  or  trustee  so  paying  its 
^  -^  to  dischaige  himself  by  his  own  oath,  and  thai  it  will  do  tins  ia 

preference  to  permitting  one  co-executor  or  trustee  to  exhibit  inlenogmtones  isr 
the  examination  of  the  others,  (e) 

But  although,  in  the  instances  above  slated,  and  in  many  others,  the  Cooit  h« 
dedared  upon  the  hearing  of  the  cause,  that  in  the  circumstances  under 
the  bill  has  been  filed  it  would  apply  a  different  rule  of  proof  firom  that 
is  ordinarily  applied ;  it  is  only  when  such  declaration  forms  part  of  the 
the  Court  directing  the  account,  or  upon  an  order  made  under  special 
atanees,  that  the  Master  will  be  authorized  to  allow  a  party  to  dischaige 
by  his  own  oath,  from  the  sums  proved  to  have  come  to  his  hands.  (/*) 

It  may  be  noticed  with  reference  to  this  part  of  the  subject,  that  there 
many  cases  in  which  the  Court  decreeing  an  acoonnt,  directs  it  to  be  taken 
the  admission  of  certain  documents  or  testimonies  not  having  the  character  sf 
legal  evidence;  thus  if  parlies  have  been  permitted»  for  a  loQg  series  of  yesn, 
to  deal  with  property  as  their  own,  considering  themselves  under  no 
to  keep  accounts  as  if  there  was  any  adverse  interest,  having  no  reason  to 
the  property  belonged  to  another;  though  it  would  not  fiiilow,  that,  beiqg 
u>  give  an  accurate  account,  they  should  keep  the  property,  yet  the 
would  be  directed,  not  according  to  strict  course,  but  in  such  a  manner 


all  the  circumstances,  would  be  fit  fg*)  It  is  to  be  observed^  however,  that  it  ii 
not  for  the  Master  to  decide,  in  sucn  cases,  as  to  the  propriety  of  departing  fisa 
the  ordinary  course  of  proceeding;— he  cannot  do  so  without  the  cnder  ef  ikt 
Court,  and  that  an  order  of  the  Court  to  this  effect,  will  not  alwajrs  be 
until  the  difficulty  of  proceeding  in  the  usual  mode  has  become  af^perent 
an  attempt  to  pursue  it  in  the  Master's  Office  ;  thus,  in  LufUm  ▼•  WkiUjif^ 
the  Court  refused  to  make  such  an  order  prospectively,  but  gave  liberty  lo 


r  *887  1  *P^X*  ^  ^^  Master  in  taking  the  account  should  find  diifieel^  as 
■-  J  to  receiving  any  evidence,  to  apply  to  the  Court  ffM*  diieetiaaB  npts 

Aat  particular  point 

It  may  be  mentioned  here,  that  the  Court  will  not  allow  anything  to  be  placed 
to  account,  under  the  name  of  general  expenses,  but  that  the  party  most  nssse 
the  particulars,  (^)  So,  also,  where  ajn^y  dischaiges  himadf,  upon  his  eaA, 
of  sums  under  40^.,  he  must,  in  hie  affidavit,  mention  onto  whom  paid  and  Sat 
what  and  when.  (A) 

In  almost  every  decree  directing  accounts  to  be  taken  by  the  Master,  the»  ii 
inserted  a  declaration  that  *  the  Master  is  to  make  unto  the  parties  all  just  afisw- 
anccVt^  Under  this  direction,  the  Master  is  autliorized  to  allow  the  paniss 
such  aisbursements  as  may  appear  to  have  been  fairiy  and  properiy  made  by 
them.  It  is  to  be  observed,  that  it  is  not  the  ordinary  course  for  the  Court,  in 
matters  of  this  nature,  to  say  in  the  first  instance,  what  is  a  just  allowance; 
but  tfiat  it  generally  leaves  the  determination  as  to  what  is  to  be  eonsidered  a 
just  allowance  to  Uie  Master,  and  that  the  Court  is  not  called  upon  to  decade  it, 


'0: 


1  Chs.  Ca.  137.  (e)  Dines  v.  Soott,  1  T.  &  fi.  368. 

)  lUd. 

}  Vufe  Lopton  V.  Whiter  16  Yes.  43S-448. 

)  JMmtipra,  {g)  Anon.  1  Bq.  Ca.  Ab.  11« 

(A)  Anon.  1  Yern.  388.  (t)  8etoik  en  Dec  43. 
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eKmpI  upon  exeeptioos  to  the  report  {k)  In  Cook  y.  CoBingridgOf(rj  however, 
l^otQ  EUon.  mider  the  special  circomstances  of  the  case,  made  it  part  of  the 
order  that,  aa  to  aiich  part  of  the  allowanee  as  should  be  claimed  and  objected 
to  before  ^e  Master,  he  was  to  stale  his  reasons  for  allowing  or  dinUowing  the 
aaiiie.(^m) 

Witn  respect  to  what,  by  the  practice  of  the  Coort,  may  be  consideied  as 
just  allowances,  that  must  depend  very  mnch  upon  the  circumstances  of  each 
eaae$  it  is,  however,  a  settled  rule  that  whatever  a  trustee  or  personal  represen- 
tative has  expended  in  the  fair  execution  of  his  trust,  may  be  allowed  him  in 
paesiQg  his  accounts ;  thus  where  the  decree,  in  a  suit  fay  residuary  legatees, 
directed  an  account  to  be  taken  of  the  personal  estate  of  a  testator,  and  of  At« 
dAU  andjvmral  expenses^  and  tlie  personal  estate  was  ordered  to  be  apj^ied 
in  payment  of  the  debts  and  *funeral  expenses  in  a  course  of  ad-  p  ^^^  -. 
miiiistration,  and  the  Master  allowed  payments  in  discharge  of  lega-  ^  -> 

cies,  it  was  held,  that  the  payment  of  legacies,  in  such  an  account,  was  the 
subject  of  a  just  aJiowance,  as  the  plaintiff  could  be  entitled  to  nothing  untO  the 
legacies  were  paid«  (n)  So  where  a  trustee,  in  the  fair  execution  of  his  trust, 
haa  expended  money  by  reasonably  and  properly  taking  opinions  and  procuring 
directions  necessary  to  the  due  execution  of  his  trust,  he  is  entitled  not  only  to 
kis  costs,  but  to  his  chaiges  and  expenses,  under  the  head  ofjust  aUowanee8,(p) 
So,  also,  is  the  next  friend  of  an  infant ;  for  as  the  infant  hmiself  cannot  incur 
charges  and  expenses,  if  they  cannot  be  daimed  as  just  allowaaces,  and  the 
next  friend  is  to  be  at  the  whole  expense  of  the  infimt  beyond  his  costs,  persons 
will  deliberate  before  they  accept  the  office,  (p) 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  just  allow* 
aneej  {q)  and  a  widow  who  was  trustee  for  her  son,  of  the  real  estate,  whereof 
she  was  dowable,  vnis  allowed,  in  accounting  for  the  rents  and  profits,  to  retain 
so  much  thereof  as  she  was  entitled  to  for  her  dower,  under  the  head  of  just 
allowances*  (r) 

But  although  an  executor  or  trustee  is  of  course  entitled,  under  the  head  of 
jost  allowances,  to  have  all  the  reasonable  expenses  he  may  have  incurred  in 
the  conduct  of  the  trust,  he  is  not  entitled  to  any  compensation  for  personal 
trouble  and  loss  of  time.(«)  This  rule  applies  especially  where  an  executor 
has  an  express  legacy  for  his  pains ;  nor  will  it  alter  the  case,  that  the  executor 
has  renounced  and  yet  is  assisting  to  the  executorship,  even  thou^  it  appeua 
that  he  has  deserved  something,  and  benefited  the  trust  to  the  prejudice  of  his 
own  affairs.  (/)  And,  even  where  an  executor  had  acted  as  a  commission  agent 
for  a  testator,  in  his  lifetime,  under  a  power  of  attorney,  and  *was  <-  ^on  -i 
held  entitled  on  an  account  to  the  usual  commission  on  his  agency,  ^  -" 

prior  to  the  death  of  the  testator,  he  was  not  allowed  to  charge  commission  on 
the  business  transacted  subsequently  to  his  death. (ti)  The  same  rule  has  been 
extended  to  solicitors  and  attorneys,  who,  in  the  character  of  executors  and  trus- 
lefiB,  are  not  allowed  any  professional  chaige,  or  remuneration  for  loss  of  time 
or  other  emolumenlB,  but  only  sucfh  chan^  and  expenses,  actually  paid  by 
them  out  of  pocket,  as  the  Master  may  find  to  have  been  piopedy  incurred 
and  paid(a:3 

(k)  Brown  ▼.  Do  Tcgtet,  Jac.  384—994.       (/)  Jac  e07. 

(m)  Ibid.  eae.  (n)  Nightiiigale  t.  LawsoD,  1  Goz.  ta. 

(o)  FearntT.  Yoong,  10  Yea.  184.  Ip)  Ibid. 

(q)  Crmnp  ▼.  Baker,  18  Yea.  985.  (r)  Ofaham  t.  €Miam,  1  Yea.  983. 

{$)  Robioaon  ▼.  Pett,  8  P.  Wma.  S49;  Scattargood  ▼.  HanwoD,  Moa.  198;  Brockaopp 
V.  0anMa»  6  Mad.  00. 

(i)  Robinaon  t  Pett,  ubi  ntpra.  (u)  Sheriff  r.  Aze^  4  Rua%  88. 

{x)  Moore  ▼.  Frowd,  3  M.  &  0. 45;  vide  eUam  New  t.  Jonaf^  9  B7thewood*s  Oonvej. 
Iiy  Jaraian,  p.  888. 
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Bat  although  an  executor  or  tnietee,  who  aets  hloiflelf  as  eolieitOT  in  the 
of  his  trufit,  cannot  be  allowed  any  thing  for  his  professional  assistaiiee  beyead 
what  he  has  actually  paid  out  of  pocket,  an  executor  or  trustee  who  lequiies 
the  assistance  of  a  solicitor,  in  the  execution  of  his  trust,  will  be  allowed  the 
amount  of  what  he  has  properly  paid  to  such  solicitor,  in  respect  of  his  bffl  eC 
costs  ;*^e  will  not,  however,  be  allowed,  without  question,  whatever  snin  he 
thinks  proper  to  pay  to  his  solicitor,  but  the  practice  in  cases  of  this  deseriptaoB 
is,  for  the  Master  to  hand  the  solicitor's  bill  over  to  the  proper  officer  to  be 
and  moderated— without  proceeding  to  a  regular  taxation.  6y) 

The  Court  also  holds,  that  where  it  is  necessary  to  the  due  execuiien  of 
office,  that  trustees,  A^,  should  employ  accountants, (yy)  agents,  or 
under  them,  they  will  be  entiUed  to  be  allowed  the  costs  of  such  agents  <v 
receivers ;  and  thus,  where  a  testator  died  possessed  of  several  hooses  lei 
weekly  rents,  the  Court  held  the  trustees  justified  in  paying  a  person  to 
such  rents,  even  though  the  testator  had,  by  his  will,  given  his  tmeleei 
annuities  for  their  trouble.  (2) 

r    *800    1     *I^  i^  to  he  observed  that  agency  will  only  he  allowed  wW 
■-  -*  another  party  has  been  employed  by  the  executor,  and  thai 

executor  will  not  be  allowed  to  charge  for  his  own  agency,  even  though  be  had 
acted  as  agent  for  the  testator  in  his  lifetime,  (z)  The  rule,  however,  is  differ- 
ent with  regard  to  executors  in  the  East  Indies ;  diere,  it  seems,  a  diflfaient  nls 
prevails  :•— according  to  the  course  of  the  Courts  in  India,  and  the  usace  then^ 
an  executor  is  entided  to  a  commission  of  five  per  cent  for  coUecting  ue  esiale 
of  the  testator ;  the  Court  here,  therefore,  will  make  the  same  allowance  lo  an 
Indian  executor  passing  his  accounts  in  this  country  ;ra)  and,  it  seems,  the 
executor  will  be  entiUed  to  such  commission,  altiiough  ne  has  a  leeaey  given 
him  by  the  will,  provided  it  is  not  expressly  given  to  him  in  the  cberacler  of 
executor,  (6)  and  that  he  will  be  allowed  to  chaige  it  on  all  the  assets  of  the  les- 
tator  collected  by  him  in  India }  including  the  assets,  which  he  retains  in  lespeei 
of  bis  own  legacy,  and  the  moneys  belonging  to  the  testator  which  were  in  the 
hands  of  a  commercial  house  in  which  the  executor  was,  and  the  testator  bad 
been  a  partner.(€) 

It  may  be  notieed  here,  that  where  a  substantive  claim,  for  a  specific  allow- 
ance, (as  for  commission  upon  receipts  in  India,)  has  been  made  by  the  answer, 
and  no  special  direction  has  been  founded  upon  it  in  the  decree,  the  Master  wyi 
not  be  justified  in  making  such  an  allowance  under  the  head  of  *  jost  aDow« 
ances'  i{d)  the  proper  inference  to  be  drawn  from  the  fiict  of  the  daim,  made  by 
the  answer,  not  being  noticed  in  the  decree,  being  either  that  the  Court  did  not 
think  it  proper  to  be  allowed,  or  that  the  party  making  it  had  abandoned  it 


The  Master,  in  taking  an  account,  does  not,  in  general,  strike  any  balanes 
till  the  whole  charge  and  discharge  have  been  gone  through,  and  he  is  ncM  at  lib- 
erty to  make  rests  in  the  account,  unless  directed  so  to  do  by  the  decree,  (e)  It 


(y)  Johnson  v.  Telfefd,  3  Rum.  477.  (yy)  Hendenon  v.  VCl^w^  3  Mad.  tTS. 

(«)  WilkiniOQ  r.  WilkiiMOD,  2  8.  &  8.  337;  9edmde  Weiw  ▼.  DUl,  3  M .  dt  K.  3$, 
wheto  it  was  held  that  mn  ggwcator  will  not  be  allowed  to  eharge  for  sd  atent,  eaoopt  aadw 
^ry  special  dreumstancei^  and  that  a  Master'a  report,  ledodng  the  cxecntof^s  chaife^  fo 
the  employment  of  aoch  agent,  from  6  per  cent  to  2|  per  cent^  was  comet. 

(s)  8heriff  ▼.  Coz»  4  Ruh»  63. 

(a)  Chetham  v.  Lord  Andlej,  4  Yea.  72;  Poole  t.  Laikiu^  ib. ;  Cockeiett  ▼.  BMbar,  1 
Him.  23. 

ih)  Coekeiell  v  Barber,  ti£l  tupro.  (c)  Ibid. 

(J)  £.  I.  Companj  v.  Keighlj,  4  Mad.  38.     (c)  Webber  ▼.  Himt.  1  Mad.  13. 
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fre^vondy  happens,  ^however,  that,  upon  further  directioDS,  he  is  p  ,gg.  -. 
ofdered  to  make  yearij,  or  half-yearly,  or  other  rests  $  the  object  ^  -I 

of  which  directioa  is,  to  enable  the  Court  to  see  what  balances  he  has,  from 
time  to  time,  retained  in  his  hands,  in  order  that  it  may  judge  whether  he  ought 
to  be  chaiged  with  interest  on  his  balances  or  not  (/)  Where,  therefore,  such 
a  direction  occurs  in  a  decree,  the  course  for  the  Master  to  pursue  is,  to  strike 
a  balance  at  each  rest,  which  the  decree  requires  him  to  make,  by  deducting  the 
amount  of  the  dischaige  from  the  amount  of  the  chaige  up  to  that  period,  (jr) 

It  sometimes  happens  that*  in  decrees  directing  accounts,  the  Court  orders  the 
Master,  if  he  shall  find  that  there  are  stated  accounts,  not  to  distuib  the  same ; 
this  direction  is  usually  inserted  where  a  settled  account  is  insisted  upon  in  the 
answer  and  proved  ;(A)  where  a  settled  account  is  insisted  upon  by  the  answer, 
but  not  proved,  the  order,  not  to  disturb  the  accounts,  will  be  accompanied  by 
a  direction  that  the  plaintiff  shall  have  liberty  to  surcharge  and  falsify,  (t)  A 
settled  account  must,  in  such  cases*  be  established  before  the  Master,  in  the 
same  manner  as  before  the  Court  The  method  of  proceeding,  where  liberty  is 
given  to  surchaige  and  fidsify  an  account,  has  been  before  pointed  out  (k) 


Computation  of  Interest. 

A  direction  to  the  Master  to  compute  interest  upon  debts,  legacies,  dec.,  fre- 
quently forms  part  of  the  decree.  In  ordinary  suits  for  the  administration  of 
assets,  the  direction  is,  that  the  Master  shall  compute  interest  on  such  of  the 
testator^s  [or  intestate's,  3  debts  as  carry  interest,  after  the  rate  the  same  respec- 
tively carry  interest,  (/)  and  upon  his  legacies,  from  the  *time  and  p  ^aao  1 
after  the  rate  directed  by  the  testator's  will  $  and  where  no  time  of  ^  -^ 

payment  or  rate  of  interest  is  thereby  directed,  then  after  the  rate  of  four  per  cent 
per  annum,  which  is  the  ordinary  rate  of  interest  given  by  the  Court  upon  lega- 
cies and  portions,  where  no  specific  rate  of  interest  is  directed  by  the  will,(f?i) 
from  the  end  6f  one  year  after  the  testator's  death,  (n) 

With  respect  to  interest  on  specialty  debts,  no  question  can  arise  as  to  its 
€X>mputation,«-the  rate  at  which  it  is  to  be  allowed  upon  such  debts,  generally 
appearing  upon  the  deed  or  instrument  by  which  the  debt  is  created. 

It  is  to  be  noticed,  however,  that,  with  respect  to  a  debt  doe  on  bond,  the  rule 
is  to  calculate  interest  up  to  the  amount  of  the  penalty  of  the  bond  ;(o)  the  Master 
cannot  go  beyond  the  amount  of  the  penalty,  (;>)  unless  the  creditor  claims  upon 
two  securities  for  the  same  sum,  one  of  which  is  a  bond  with  a  penalty,  and  the 
other  a  mortgage ;  in  which  case  the  Master  may  calculate  interest  beyond  the 
penalty  of  the  bond.  It  appears  also  not  to  be  important,  in  such  a  case,  which 
instrument  was  executed  first,  the  bond  or  the  mortgage,  (9)  nor  that  the  party 
chaiged  executed  as  a  surety  only.(r) 


.(f) 


(/)  HaU  ▼.  Hallett,  1  Cox.  138 ;  Raphael  ▼.  Boehar,  11  Yea.  110. 

~  )  Aa  to  ooinpoting  interest  with  reita,  vide  po$t,  898. 

Cote  ▼.  Cole,  cited  U  Yes.  679.  (t)  Kinsman  ▼.  Barker,  ibid. 

(k)  Ante^  p.  190.  (/}  Seton  on  ]>ecnes,  51. 

(Ill)  Ghiillam  v.  Holland,  %  Alk.  848;  Wood  ▼.  Briant,  lb.  688. 

(n)  Seton  on  Decrees,  68. 

(0)  Sharp  ▼.  Earl  of  Scarborough,  8  Yes.  557. 

(p)  TewT.  E.  of  Winterton,  3  Bro.  C.  C.  489;  TYes.  J.  461,  8.  C;  Knight  t. 
Macinn,  3  Bro.  C.  C.  496;  Clarke  r.  Seton,  6  Yes.  411;  Hugbes  r.  WjnQOi  1  M.  A 
K.  80. 
V9)'ciarko  ▼.  Loid  Abingdon,  17  Yea.  106. 


52KK  PBOGUBDINOS  VMDBR  DBCEBBS  AMD  0BDBB8. 

The  role  which  limits  the  computation  of  the  amount  doe  upon  a  bond  to  te 
amount  of  the  penalty,  has  been  held  to  extend  to  a  bond  for  seeoringthe  pay- 
ment of  an  annuity,  at  least  till  the  decision  of  Sir  L.  SSiadweDy  V.  C,  ia 
Jeudwine  ▼•  Agate ;U)  this  was  generally  supposed  to  have  been  the  lesoh  of 
the  decision  of  Lord  Loughborough,  in  Machvorth  v.  Thamas^{t)  bat  in  Jad- 
wine  ▼.  Agattf  the  Vice  Chancellor  held  that,  in  point  of  fact,  there  was  no  soA 
decision  in  Maekworth  v.  TTwmas^  and  the  opinion  expressed  by  his  Honoi^ 
after  looking  into  the  cases  was—*  that  whenever  there  is  a  distinct  agreemeit 
r  *893  1  ^^^^  ^  ^^^  ^^^  ^  done,  whether  it  be  the  conve3rance  of  an  ^sestale, 
I-  -^  the  relinquishment  of  a  right,  the  payment  of  an  annual  sum,  or  dtt 

payment  of  a  sum  of  indefinite  amount,  (as  in  the  case  of  WemhoU  ▼•  Xogai,(«) 
there,  notwithstanding  the  agreement  appears  in  the  form  of  a  bond  with  a  pemdly, 
the  court  will  consider  that  the  recital  in  the  condition  of  the  bond  is  evideneeojf 
the  agreement,  and  will  not  limit  the  relief  it  gives  to  the  amount  of  the  penai^.*(x} 

It  is  to  be  observed,  however,  that  although  his  Honor  is  represented  lo  haw 
stated,  that  there  was  no  such  decision  in  Maekworth  v.  TlwrnoB^  as  that  coa* 
tended  for  in  Jeudwine  v.  Agate^  he  appears  to  have  meant  simply,  that  the  lacli 
in  that  case  were  not  the  same  as  those  in  Jeudwine  v.  Agate;  and  he  takes  a 
distinction  between  right  to  retain  the  arrears  of  an  annuity  claimed  by  an  execa- 
tor,  in  a  suit  for  the  administration  of  assets  instituted  by  a  creditor,  (which  w« 
the  case  in  Maekworth  v.  7%om6»,)  and  a  substantive  right  asserted  by  tlie 
executor  himself,  in  a  bill  filed  to  enforce  his  right  to  relief  out  of  the 


(which  was  the  case  in  Jeudwine  v.  Agate;)  so  that,  in  fact,  notwilhstaading 
the  decision  of  his  Honor  in  the  latter  case,  tne  rule  laid  down,  in  Madaoorih 
V.  TTMnaa^  may  be  considered  as  still  the  rule  of  the  Court,  in  suits  by  oeifi- 
tors,  for  the  administration  of  assets,  where  the  claim  to  the  anears  of  the  ananilf 
is  made  on  behalf  of  the  personal  representative  against  whom  the  bill  has  beca 
filed,  though  it  is  otherwise  where  a  suit  is  instituted  by  the  annuitant  himsdC 
Whilst  we  are  upon  this  subject,  it  is  right  to  mention  that,  till  recent  eoaet- 
ments,  it  was  held  that  in  suits  for  the  administration  of  assets  no  interest  was  to 
be  computed  upon  a  judgment,  unless  an  action  at  law  had  been  broqght  upootbe 
judgment,  to  recover  interest  in  the  shape  of  damages  ;(y)  but  in  Ifyder.  Prite,(i) 
Sir  L.  Shadwell,  V.  C,  held,  that  the  circumstance  of  the  creditor  having  fikd 
a  bill  for  the  purpose  of  obtaining  the  benefit  of  his  judgment  in  equity,  (the 
situation  of  the  assets  being  such  as  to  render  a  bill  the  proper  reniedy,)  vas 
r  *894  1  ®4^^^^)^i^^  ^  ^^  commencement  of  an  ^action  at  law.  His  Honor 
^  ^  also  held,  that  the  case  was  put  in  a  more  favourable  position,  br 

the  act  of  the  3  ^  4  W.  4,  c.  42,  s.  28,  (by  which  it  is  enacted,  ^that  nponal 
debts  or  sums  of  money  payable  at  a  certam  time,  or  otherwise,  the  jmy,  on  dis 
trial  of  any  issue,  &c,f  may,  if  they  shall  think  fit,  allow  interest  to  the  cvediioi^ 
at  a  rate  not  exceeding  the  current  rate  of  interest  from  the  time  when  sneh  ddito 
or  sums  were  payable,  if  such  debts  or  sums  of  money  be  payable  by  viitoe  of 
some  written  instrument,  at  a  certain  time ;  or,  if  pa3rable  otherwise,  then  ftoA 
the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so  as  soch 
demand  shall  give  notice,  to  the  debtor,  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  the  time  of  payment,*^  which  statute  being  of  a  rene- 
diai  nature,  his  Honor  thou^t  it  would  be  absolutely  necessary  for  the  Court  y 
adopt  as  to  many  of  its  provisions.  All  difiiculty,  however,  as  to  aflowing 
interest  upon  judgments,  has  been  taken  away  by  the  Act  *for  abolishing  Im- 
prisonment for  D^t  upon  Mesne  Process,'(a)  by  which  it  is  enaeted,  that  eveqr 

(f)  3  Sim.  139.  (Q  5  Vm.  339. 

1  Clk.  &  Fin.  611.  (x)  3  Sim.  140. 


S)  1  Clk.  &  Fin.  611.  (x)  3  Sim.  140. 

)  Ganot  ▼.  Taylor,  3  M.  &  K.  303.  (z)  8  8iai.  578. 

(a)  1^%TkL e.  110,  s.  17. 
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judgment  debt  shall  carry  interest,  at  the  rate  of  four  pounds  per  emiumf  per 
€Pinum,  from  the  time  of  entering  up  the  judgment,  or  from  the  time  of  ^e  com- 
mencement of  the  act  (in  cases  of  judgments  then  entered  up,  and  not  carrying 
interest,)  until  the  same  shall  be  satisfied.'  So  that  now,  no  action  at  lav^,  or 
suit  in  equity,  is  necessary  to  enable  a  Master  to  compute  interest  on  a  judgment 
debt,  but  interest  must  be  computed  by  the  Master  upon  every  sum  of  money 
due  upon  judgment,  or  upon  a  decree  or  order  in  equity,  &^^{b)  at  the  rate  of 
fonr  per  cent  from  the  entry  of  such  judgment  or  decree,  &;c. 

Formerly  interest  was  allowed  upon  the  aixears  of  an  annuity,  where  they 

were  secured  by  a  bond  with  a  penalty,  (c)  or  where  the  annuity  was  given  for 

maintenance, r(f)  or  where  it  was  left  to  a  wife  by  her  husband's  wilL(e)    It  has 

also  been  ^allowed,  where  there  have  been  great  arrears,  (/^  or  p    ^^gg,    -. 

where  there  has  been  an  obstinate  delay  of  payment, (g)  or  wnere  L  -J 

the  annuitant  has  been  compelled,  by  the  delay,  to  borrow  money  at  interest  (A) 

The  allowance  of  interest  on  such  arrears,  was,  however,  always  held  to  be  dis- 

eietionaiyin  the  Court;  and,  in  later  cases,  it  has  been  refused  notwithstanding 

the  existence  of  circumstances  which  before  induced,  the  Goart  to  allow  it(^ 

In  Rolnnsan  v.  Cumamng^{K)  Lord  Hardwicke  said,  there  was  no  instance 

where  the  Court  had  ever  allowed  arrears  upon  such  an  annuity,  (viz :  an  annuity 

secured  by  grant*  by  way  of  mortgage,  with  power  of  entry  in  case  of  arrears,) 

unless,  indeed,  the  annuitant  had  entered  and  been  in  possession  of  the  estate 

charged  with  the  annuity,  in  which  case  the  Court  would  not  have  obliged  him 

to  have  quitted  the  possession,  unless  the  grantor  had  agreed  to  allow  him 

hiterest  for  the  arrears  of  his  annuity,  down  to  the  day.     This  seems  to  be 

consistent  with  the  rule  laid  down  by  Lord  Talbot,  in  the  C&untetf  of  Ferrers 

T.  Earl  Ferrers  J!)  viz:  that  *  arrears  of  an  annuity  or  rent  charve  are  never 

decreed  to  be  paia  with  interest,  but  where  the  sum  is  certain  and  fixed ;  and 

also  where  there  is  either  a  claim  of  entry,  or  nomine  pcsrue^  or  some  penal^ 

upon  the  grantor,  which  he  must  have  undergone  if  the  grantee  had  sued  at  law, 

and  which  would  have  obliged  him  to  come  into  this  Court  for  rdief,  which  the 

Court  will  not  grant  but  upon  equal  terms,  and  those  can  be  no  other  than 

decreeing  the  grantor  to  pay  the  arrears  with  interest' 

With  respect  to  debts  upon  simple  contract,  and  other  debts  which  do  net 
carry  interest  upon  the  (ace  of  them,  equity,  in  giving  interest,  sequitur  legem; 
and  the  Courts  will  allow  interest  to  be  computed  in  the  administration  of 
assets  upon  all  debts  upon  which  interest  is  given  by  Courts  of  law.  (m)  Form- 
erly, the  *rule  appears  to  have  been  not  to  compute  interest  in  equity,  ^  ^gg^  -. 
where  it  could  only  be  given  at  law  in  the  form  of  damages,  (n)  ^  -* 

although  for  a  long  time  a  distinction  appears  to  have  existed,  and  still  exists,  in 
favour  of  allowing  interest  to  be  computed  upon  promissory  notes,  and  upon  all 
other  sums  payable  on  demand,  or  on  a  day  certain,  upon  which  interest  may. 


(b)  The  next  section,  (18,)  enacta»  that  decree  and  orden  of  Courts  of  Equity  dwU  have 
the  same  efiect  as  jadgments  at  law.    Ante,  p.  691. 

(c)  Newman  t.  AnHng,  3  Atk.  679.  (d)  Ibid. 

(e)  Litton  r.  Litton,  1  P.  Wms.  543;  videetiam  Drapers'  Comp.  ▼.  Davia»  S  Alk.  211. 

(/)  Batten  ▼.  Eamley,  3  P.  Wms.  163.       (g)  9tapleton  v.  Conway,  1  Yes.  428. 

(A)  Anon.  2  Yes.  661 ;  Bignal  v,  Brereton,  I  Dick.  278. 

(0  yUe  Tew  ▼.  Eail  of  Winterton,  1  Yes.  J.  451 ;  3  Bro.  C.  0.  489,  8.  O. ;  Ander- 
son ▼.  Dwyer,  1  Seh.  &  Lef.  301. 

(*)  2  Atk.  411.  (0  Ca.  Temp.  Taft.  2. 

(m)  Boddam  ▼.  Hyley,  1  Bro.  0.  0.  239;  Parker  ▼.  Hatchinson,  8  Yes.  136;  Upton 
T.  Lord  Ferrers,  6  Yes.  803;  Lowndes  t.  CoUena,  17  Yes.  29. 

(a)  Ris^T.  Macnamara,  2  Cox.  420;  Bell  t.  Free,  1  Swanst  91. 
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aoeoidiiig  to  Ae  praotiee  of  Gonrto  of  law,  be  calcabted  either  fitm  die 
the  demand  made,  or  from  the  fixed  period  of  payment  (o) 

It  is  to  be  remarked,  that,  where  there  has  been  a  stated  aceoant  between  te 
parties,  the  balance  appearing  due  on  such  account,  will  earry  iatewetn^p) 
because,  in  such  a  case,  it  is  held  that  there  is  an  implied  contract  on  the  part 
of  the  debtor  to  pay,  and  all  contracts  to  pay  give  a  right  to  interest  ffom  ihe 
time  when  the  principal  ought  to  be  paid  (9)  Such  bdanee,  howevec, 
appear  upon  a  regular  statement  of  accounts,  and,  to  constitute  such  a 
thoe  must  be  a  settlement  or  acknowledgment  by  the  debtor^  raising  the 
tract  to  pay  as  the  ground  upon  which  alone  interest  will  be  given,  (r) 

It  may  be  mentioned  here,  as  a  general  rule,  that  a  chaive  of  debts  on  red 
estate  does  not  entitle  simple  contract  creditors  to  interest.  (^  In  .BtirweB  v. 
Parker^  Lord  Hardwicke  is  reported  to  have  said,  that  if  a  man^  in  his  life, 
creates  a  trust  for  the  payment  of  debts,  annexes  a  schedule  of  some  debts,  and 

r  *897  1  *^*^^^*  ^  ^^^^  ^'^"^  ^^'^  ^®  payment,  as  that  is  in  the  natnre  of  a 
L  J  specialty,  that  will  make  them,  thongh  simple  coatract  dehts»  csny 

interest  (/) 

It  seems,  however,  that,  in  order  to  effect  this,  the  deed  must  have  beenen^ 
euted  by  the  simple  contract  creditors,  and  that  they  must  have  given  op  thdr 
right  to  sue  the  debtor  upon  his  debt,  otherwise  their  would  be  nothii^  to  shew 
that  they  had  contracted  for  a  specialty,  by  taking  a  security  upon  the  land,  and 
discharging  the  person  of  their  debtor.^») 

It  may  be  mentioned  here,  that,  in  Slhiri  v.  We»thy^{x)  a  charge,  by  wil, 
on  real  estate  of  the  simple  contract  debts  of  another  person,  was  considered  as 
a  legacy,  and  in|prest  was  ordered  to  be  computed  on  such  debts  at  the  tale  sf 
four  per  cent 

With  respect  to  the  rate  at  which  interest  is  to  be  computed,  the  nsnal  rate 
of  interest  allowed  in  this  Court,  upon  legacies  and  portions,  is,  as  has  bees 
stated,  (y)  four  per  cent ,  and  the  same  rate  of  interest  is  given  by  the  1  dc  2  Vict 
c  110,  s.  17,  upon  judgments  and  moneys  ordered  to  be  paid  by  the  decrees  gr 
orders  of  this  Court,  Ace.  In  Upionr.  Lord  Ferr€r$^(z)  interest  on  a  piean- 
sory  note  was  ordered  to  be  computed  at  five  per  cent  In  Parker  ▼•  IhUckm- 
9009(0)  interest,  on  a  similar  security,  was  computed  at  four  per  cent. 

In  calculating  interest,  under  a  decree,  the  Master  usually  calcolates  it  np  to 
the  date  of  his  report ;  but  it  generally  forms  part  of  the  decree  upon  farther 
directions,  that  the  Master  shall  compute  subsequent  interest  on  the  debts  mes* 
tioned  in  his  report,  on  which  he  has  computed  interest  (6) 

It  is  to  be  observed,  that  the  Court  never  directs  interest  to  be  eompated  ea 

(0)  Lowndes  ▼.  Collem,  17  Yei.  27;  Upton  ▼.  Lord  Fenen,  5  Vm.  803;  Paifarv. 
Hutchinflon  ubi  supra.  The  etatute  3  &  4  W.  4,  c.  43,  ■.  28,  befura  refencd  Ui^  (onle^  pi. 
894,)  by  aathorizing  jaries  to  compute  interest  upon  each  debts,  or  sunn  of  mooej  ss  ait 
therein  mentioned,  instead  of  giving  it  in  the  form  of  damages  for  withholding  pajmcn^  has 
done  away  with  many  of  the  distinetions  formerly  aiisting  apon  this  point 

(p)  Barwell  ▼.  Parker,  2  Yes.  363 ;  Vernon  ▼.  CboUnondeley,  Bunh.  119;  mdt  2  Bq. 
Ca.  Ab.  632,  pi.  17,  20;  Blaney  ▼.  Hendricks,  2  Blackst  Bep.  761 ;  3  Wiis.  205.  8.  C. 

(q)  Boddamv.  Rilqr*  ^  Bro  C.  C.  2;  4  Bro.  P.  C.  561,  8to.  ed. ;  §edvide  Ezp^  Fai^ 
neaaz,  2  Cox.  219;  and  Exp.  Champion,  3  Bro.  C.  C.  436. 

(r)  Ibid. 

(t)  Barwell  ▼.  Parker,  2  Yes.  363;  Earl  of  Bath  t.  Earl  of  Bradford^  ib.  688 ;  Lloyd  v. 
Williams,  2  Atk.  109;  Hamilton  ▼.  Houghton,  2  Bli.  186;  Shirley  ▼.  Earl  Fsna^ 
ib. ;  viVfe  contra.  Maxwell  v.  Wettenhall,  2  P.  Wms.  26. 

(t)  Barwdl  V.  Parker,  Mtuprag  Biewait  ▼.  Noble^  Yam.  and  Scriv.  628«  697. 

(tt)  Hamilton  ▼.  Houghton,  2  Bit  186.  (or)  16  Yes.  393. 

(y)  iin/e,  p.  892.  (z)  6  Yes.  803. 

(a)  3  Yes.  136.  (6)  Beton  on  Dee.  68. 
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debts  not  preyioiidy  ean3riiig  mtemty(e)  and  that  in  eompnting  aobaeqnent  inter- 
est on  the  debts  which  cany  interest,  although  it  was  formerly  hdd  that  interest, 
nrhen  computed  by  the  Master,  became  principal,  and  would  carry  p  «ggg  -i 
^interest  ;(c)  the  rule  now  is,  not  to  compute  interest  upon  interest  L  J 

leported  to  be  due,  even  in  the  case  of  a  mortgage,  though  the  practice  formeciy 
-vrae,  to  consider  the  interest  as  principal,  from  me  date  of  the  Master's  report,  ^e) 
the  ground  of  which  practice  was,  that  the  party  came  for  tiie  favour  of  tne 
Conrt ;— he  was  ordered  to  pay  a  given  sum  on  a  certain  day,  and  if  he  did  not, 
lie  was  put  under  terms  of  paying  what  would  indemoiiy  the  other  party  com- 
pletely.m 

When  the  Master  is  ordered  to  compute  interest  with  rests,  the  object  of  the 
Court  is  to  chaige  the  accounting  party  with  compound  interest.  It  appeals, 
however,  that  formerly  a  difference  of  practice  prevailed  amongst  the  Masters 
upon  this  point,  and  that  some  of  them,  at  the  time  of  the  rests,  canied  the 
interest  to  a  separate  column,  and  computed  subsequent  interest  on  the  principal 
only,  and  thus  charged  the  party  with  simple  interest  only ;  the  proper  course, 
however,  is,  to  add  the  interest  to  the  principal,  at  the  time  of  the  rest,  and  to 
eompute  interest  up<m  the  aggregate  9uaL{g) 


Seitkmeni  of  Dud$^  ^e. 

Amongst  the  ministerial  acts  which  the  Master  is  most  frequendy  called  upon 
to  perform,  may  be  enumerated  the  settlement  of  conveyances  or  other  deeds, 
the  appointment  of  trostees,  and  the  superintendence  of  sales  ordered  to  take 
place  before  him ;  to  which  may  be  added,  the  appointment  of  receivers,  and  of 
guardians  of  infants,  and  of  the  allowances  for  their  maintenance,  dz;c« ;  but 
which,  as  being  more  generally  directed  upon  inlerlocotory  applications,  will  be 
reserved  for  future  consideration. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed,  it  usually  forms 
part  of  the  order  directing  it,  Uiat  *it  shall  be  settled  by  the  Master,  <-  ^^ggg  -. 
in  case  the  parties  differ  about  the  same.  ^  ^ 

The  course  of  proceeding  under  such  a  direction  is  pointed  out  by  the  76th 
of  Lord  LyndhursOs  Orders,  (A)  which  provides  that  whero  a  Master  is  directed 
to  settle  a  conveyance,  in  case  the  parties  differ  about  the  same,  then  the  party 
entitled  to  prepare  the  conveyance  shall  bring  the  draft  of  the  conveyance  into 
the  Master's  Office,  and  give  notice  of  his  having  so  done  to  the  other  party. 
This  notice  may  be  given  by  serving  the  usual  warrant  *  on  leaving*  ;(t)  after 
which  the  other  party  is  at  liberty,  within  eight  days,  to  inspect  the  same 
without  fee,  and  to  take  a  copy  thereof,  if  he  thinks  proper. 

If  the  party  is  not  prepared,  or  likely  to  be  prepared,  at  the  end  of  the  eight 
days,  to  adopt  the  conveyance,  or  to  state  his  objections  to  it,  he  should  apply 
to  the  Master  for  further  time,  which  the  Master  is,  by  the  above  order,  em- 
powered to  grant  at  his  discretion. 


(e)  Creose  ▼.  Honter^  3  Yes.  jon.  ie5;  4  Bro.  C.  C.  316,  8.  C. 
(ej  Tide  Baoon  ▼.  Clerk,  1  P.  Wmi.  480. 

J  I)  Whstton  ▼.  Cradock,  1  Keen,  36 ;  and  vide  anie^  644. 
i)  Turner  T.  Turner,  1  J.  &  W.  47;  Perky ni  r.  Baynton,  1  Bro.  C.  C.  674;  and 
Brown  ▼.  Baikham,  1  P.  Wma.  663;  Butler  t.  Duncomb,  1  P.  Wms.  463;  Astlej 
V.  Powia,  1  Vei.  496 ;  and  Creuie  ▼.  Hunter,  ubi  tupra. 
(/)  Turner  ▼.  Turner,  itbi  $upnL  (g)  Raphael  t.  Boehm,  UVea.  97,  108. 

(i)  Old.  1838»  as  amended  1881.  0  AnU,  p.  798. 


If  he  does  not  obtain  an  eztrasion  of  time,  he  must,  al  or  befon  the 
tion  of  the  eight  days,  ^or  having  obtained  auch  extension,  at  or  belbre  fSbm  ent* 
ration  of  anch  farther  tine  as  ihe  Master  in  hie  diacretimi  shall  allow,)  eHfaer 
adopt  the  conveyanoe  or  signify  his  dissent  therafrom,  which  he  roust  do  by 
delivering  a  statement,  in  writing,  of  the  alterations  which  he  proposes  to  nuSbt 
in  the  draft  of  the  conveyance,  serving,  at  the  same  time,  a  warrant  Hm  lesvii^:* 

If  the  party  does  not  signify  his  dusent,  or  deliver  a  sfatemeut,  in  wiiliQgv  of 
his  proposed  alterations,  within  the  eight  days,  or  snch  fhrther  time  as  the  Mas- 
ter may  have  appointed  for  that  pnvpose,  the  Master,  at  the  ezpiniion  of  ifae 
eight  days,  or  the  further  time  which  he  has  appointed,  may  proceed  to  eefde 
the  conveyance  according  to  the  practice  of  the  Coort,  which  he  most  also  do 
where  a  statement  of  proposed  alterations  has  been  delivered,  snd  the  parly 
brining  in  the  draft  refuses  to  accede  to  them. 

r  *900  1  *I(  i^  to  be  observed,  that,  by  the  TOdiorderT/)  it  is  direeled,  Ifw^ 
L  J  in  case  the  Master  shall  adopt  the  proposed  atteratioiis  in  die  dbraft 

of  the  conveyance,  then  the  costs  of  the  proeeeding  in  respect  of  the  oonve^aace 
shidl  be  borne  by  the  other  party. 

The  rule  as  to  settling  conveyances,  under  die  decree  of  diin  Comt,  is  ifani 
stated  by  Lord  Hardwicke— *  Where  conveyances  are  to  be  made  by  m  deaee 
of  this  Court,  the  settling  them,  to  be  sure,  is  to  be,  by  the  like  kind  of  nde, 
as  men  of  judgment  among  the  conveyancers  would  direct '(m)  This  bang 
the  rule,  the  Court  sanctions  the  practice,  |;eneniDy  resorted  to  by  the  If  asters, 
before  settling  a  conveyance,  of  diirecdng  the  draft  to  be  laid  before  a  ooovey- 
ancer  to  advise  upon  it,(n)  in  which  case  the  same  course  of  proceeding  rnnsc 
be  adopted  as  when  he  directs  an  abstract  to  be  laid  before  a  coBveyaiieer.(0) 

When  the  Master  has  settled  the  draft  of  the  conveyance,  an  engroaanMot  of 
it  will  be  made  in  the  Master's  Office,  and  the  Master  will  signify  hie  aOowaiiee 
of  it  by  signing  his  name  in  the  first  and  last  skins,  and  also  hv  alloeatmi  ia 
the  last  skin,  in  the  following  fonn,  in  the  margin  of  the  engrossment— «  j9.  v. 
B.  Improve  rf  and  aOow  Mm  indeniwre^  being  the  same  mentioned  in  mm 
report^  dated  the  —  dm/  of  /  He  dien  signs  a  report  or  eertificaie  of  h» 
having  approved  and  allowed  the  engrossment,  which  must  be  filed  in  the  umbI 
nianner.(p)  But  no  warrants  on  jpreparing,  or  to  sign  certificate,  are  taken  enl, 
nor  is  any  order  necessary  to  confirm  it(o) 

The  convcjrance,  having  been  approved  ni  by  the  Master,  ranst  be  ezeeoted 
by  the  parties,  and,  if  anything  is  required  to  lie  done  by  the  Conrt,  or  by  ifae 
Accountant  Generd,  on  the  exeeutkm  of  the  emiveyanoe,  an  affidavit  of  aneh 
execution  must  be  made,  and  on  such  affidavit  the  Master  will  issue  his  eertifi- 
cate,  which  is  filed  in  the  usual  manner,  (r) 

r  «ooi  "1  ^Exceptions  lie  to  the  Master's  certificate  of  having  eetded  a 
L  ^^^  J  conveyance, (»^  and  in  IJoyd  r.  €hr^h^{t)  die  Coort  directed  te 
Master  forthwith  to  make  nis  certificate  or  report  of  his  approbation  of  the  draft 
of  a  conveyance,  which  he  was  to  settle  in  order  that  the  party  might  except 
thereto. 


(/)  Ord.  1838,  u  amended  1831.  (m)  Uoyd  ▼.  Griffith,  3  Atk.  364. 

(n)  Tom.  db  V.  431 ;  vufe  3  Atk.  266.        (o)  Ante^  p.  873. 

Ip)  1  Turn,  dk  V.  433.  (q)  Ibid. 

(r)  3  8mtti^  105. 

(t)  WakeoMO  t.  Ducben  of  Rntluid,  8  Ves.  604;  Lloyd  ▼.  Griffith,  3  Atk.  S84. 

(0  1  Dick.  108 ;  and  Haggins  r.  York  Boildlogi  Comp.  cited  "^ 
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^^ppoinimeni  of  New  Truitta. 

When  it  ib  referred  to  the  Master  to  appoint  new  trostees,  in  the  room  of 
raeteee  who  are  dead  or  decline  to  act,  Ace,  the  course  to  be  pursued  is,  for  the 
nrty  obtaining  the  reference  to  leave,  in  the  Master's  Office,  a  state  of  facts  and 
proposal,  stating  the  nature  of  the  property,  the  interest  of  the  parties,  ^., 
nd  proposing  the  parties  who  are  to  be  the  new  trustees.  In  support  of  this 
tate  of  facts,  an  affidavit  of  the  eligibility  of  the  new  trustees  is  necessary ; 
nd  it  seems  that  sometimes  the  Master  requires  the  production  of  the  accep- 
ance,  in  writing,  of  the  trust  by  the  new  trustees,  (ti)  Warrants  on  leaving, 
nd  to  proceed,  &c,  having  been  served,  if  the  proposal  is  satisfactory,  the 
faster  prepares  and  signs  his  report  appointing  the  new  trustees.  This  report 
B  filed,  and  may  be  excepted  to  in  the  same  manner  as  other  reports  of  a  simi- 
ar  nature,  but,  upon  hearing  the  exceptions,  the  Court  will  not  enter  into  the 
omparative  merits  of  the  several  persons  who  have  been  proposed  by  the  dif- 
ierent  parties,  {x)  It  frequently  happens  that  the  order  directing  the  appoint- 
aent  of  new  trustees,  directs  a  conveyance  of  the  trust  estates  to  such  new 
rustees,  to  be  executed,  and  orders  the  Master  to  settle  such  conveyance. 
NYasa  this  is  the  case,  after  the  Master  has  made  his  report  of  the*  appointment 
»f  the  new  trustees,  the  proper  conveyances  for  vesting  the  estate  in  such  new 
ruBtees  are  prepared,  and  brought  into  the  Master's  Office,  and  proceeded  upon, 
D  the  same  manner  as  other  deeds,  (y) 

It  may  be  mentioned,  with  reference  to  this  subject,  that  in  *the  p  «^2  i 
onveyance  to  new  trustees,  the  Court  will  not  insert  a  clause  to  ^  -I 

nable  the  new  trustees  to  appoint  others  in  their  stead,  unless  there  is  a  pro- 
ision  to  that  effect  in  the  original  instrument  by  which  the  trust  is  created,  {x) 
ad  that  when  the  original  deed  does  contain  such  a  clause,  the  Court  will  not, 
•n  the  application  of  the  trustees  themselves,  appoint  new  trustees,  without  a 
eference  to  the  Master  ;(a)  the  rule  of  the  Court  being,  that  when  persons  are 
ntiunixed  to  choose,  if  they  will  not  exercise  the  power  without  coming  to  the 
/ourt,  there  must  be  a  reference.  (6) 


Sales  of  Property  » 

Where  an  estate,  or  other  property,  is  directed  to  be  sold  to  the  best  bidder, 
rith  the  approbation  of  the  Master,  it  must  be  sold  by  public  auction,  .unless 
be  Court  specially  directs  that  a  different  method  of  disposing  of  the  proper^ 
hall  be  adopted;  which  it  will  sometimes  do,  under  circumstances  which  will 
e  hereafter  pointed  out(M) 

A  sale  under  the  direction  of  the  Court  is  generally  conducted  by  the  solicitor 
mr  the  plaintiff,  and  he  is,  in  all  questions  which  may  arise  between  the  pur- 
haser  and  the  vendor,  to  be  omsidered  as  the  agent  of  all  the  parties  to  the 
ait(c) 


(tf)  8  Smith,  8S6. 

(x)  Attoraej  General  v.  Dyson,  3  8.  A  8.  539. 

(y)  Anie,  p.  898.  («)  Bejlef  v.  MamieD,  4  Mad.  9Se. 

fa)  ▼.  Robert!.  1  J.  &  W.  261. 

(b)  Ib. ;  vide  Webb  ▼.  Lord  Shefteebury,  7  Vei.  480. 

(bo)  The  penonal  eflfiwte  of  a  peraon  deceased  era  generally  oideisd  to  be  lold  fay  the 
BpreeentatiTei,  under  the  direction  of  the  Master. 
(e)  Dalby  ▼.  PnUen,  1  R.  &  M.  396. 
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In  strictnesB,  all  sales  ought  to  take  place  in  the  public  room  at  the  MaHo'i 
Office  in  London,  and  should  be  effected  by  the  Master's  deik ;  and  fonnaiy, 
if  it  was  considered  for  the  benefit  of  the  parties  interested  that  the  estate  shodd 
be  sold  in  the  country,  or  by  any  other  person  than  the  Master's  derk,  it  wii 
necessary  to  have  a  special  order  of  the  Court,  to  warrant  such  a  deviatioa  bm 
the  ordinary  practice  \{d)  but  the  necessity  for  such  an  order  has  been  tika 
away  by  Lord  Lyndhurst's  Orders,  fe)  which  directs,  that  where  estates  or  othtr 
r  *00^  1  P'^P^'^y  ^^  directed  to  oe  sold  before  *the  Master,  the  Master  shall 
L  ^^^  J  be  at  liberty,  if  he  shall  think  it  for  the  benefit  of  the  parlies  inlff* 
ested,  to  order  the  same  to  be  sold  in  the  country,  at  such  place,  and  by  sock 
person,  as  he  shall  think  fit. 

Under  this  order,  a  party  desirous  that  the  property  should  be  sold  in  tk 
country,  or  by  an  auctioneer,  instead  of  the  Master's  cleik,  should  prrpaie  vi 
leave  a  proposal  to  that  effect,  and  if,  upon  attending  the  warrant  *to  proeeed,* 
the  Master  is  of  opinion  that  the  proposal  should  be  adopted,  he  makes  s  lepoit 
to  that  effect,  which  is  filed  in  the  usual  manner,  and  does  not  require  eonfin^' 
tion.(/) 

It  IS  to  be  observed,  that  the  auctioneer,  or  person  appointed  to  sell,  is  Ml 
allowed  a  per  cerUage  upon  the  purchase  money,  but  it  is  usual  for  tbeTendor't 
solicitor  to  make  an  arrangement  with  him,  to  sell  the  property  for  a  fixed  saOi 
the  amount  of  which  it  is  prudent  to  submit  to  the  Master,  on  aUendii^  ik 
warrant  upon  the  proposal,  so  that  no  question  may  arise,  on  the  taxatiflaof 
costs,  as  to  the  propriety  of  the  payment  {g)  It  may  be  useful  here  to  itimA, 
that  a  proposal  to  appoint  a  London  auctioneer  or  a  surveyor,  to  sell  an  esttiB 
in  the  country,  woula  be  rejected,  and  that  an  attorney  or  solicitor  is  disqadi- 
fied.(A) 

If  the  auctioneer,  or  other  person  appointed  to  sell,  is  to  be  authorised  is 
receive  deposits,  or  any  other  money,  in  respect  to  the  property,  he  should  gift 
security,  to  be  approved  by  the  Master,  duly  to  account 

Where  it  is  desirable  to  have  a  reserved  bidding  appointed  by  the  Master,  fir 
the  purpose  of  preventing  an  estate  from  being  sold  at  an  under  value,  the  pssptf 
course  is  to  apply  to  the  Court,  by  motion,  for  such  a  direction,(t)  whea  a 
order  will  be  made  for  the  Master  to  fix  a  reserved  bidding,  if  he  sDould  liunk 
fit  {k)  The  form  of  the  order  is  usually  the  same  as  that  in  JervaUe  v.  Osrh,(^ 
r  *904  1  ^°^  ^°  actinff  upon  it  a  correct  ^valuation  of  the  estate  shonki  bs 
^  •*  made  by  a  skilful  surveyor,  setting  out,  in  schedules,  the  anooit 

of  the  rental,  and  the  estimated  value  of  the  whole  estate,  and  of  oich  lot  sepi* 
lately,  and  the  sura  at  which  the  same  ought  to  be  sold  together,  andslsoit 
what  stated  sum  each  lot  ought  to  be  sold.  A  state  of  facts  comprising,  shoidf, 
the  valuation  of  the  estate,  and  an  affidavit  of  the  surveyor,  in  support  of  ll» 
yaluation,  must  be  brought  into  the  Mastoids  Office,  whereupon  the  nsoal  ««^ 
rants  *  on  leaving,'  and  ^  to  proceed,'  must  be  served  and  attended.  The  Hii' 
ter  then  draws  a  conclusion  from  the  evidence,  before  him,  and  fixes  a  hifUa^ 
as  directed  by  the  order,  which  he  coAimits  to  writing,  and  endoses  ooderi 
sealed  cover,  and  delivers  to  the  person  appointed  to  sell  the  estate,  fori^ 
purposes  mentioned  in  the  order,  but  he  makes  no  report  or  certificate  of  iki 
proceeding,  (m) 

(d)  Tomer  A  Y.  401.  (e)  Old.  1888,  hXXV. 

^)  3  Smith,  177.  (g)  Ibid. 

,.)  1  Turn.  A  V.  403. 

t)  Sach  a  directioo  oaght  not  to  be  inaerted  in  a  decree  for  a  tale^  bot  oogbt  to  tisa* 
ject  of  a  Mptrate  order.     Per  Sir  J.  Leacb,  M.  R.,  in  Brooker  ▼.  Coffisr,  9  Rasi  ^ 

(A)  Shew  V.  Simpooo,  died  1  Jac  &  W.  893. 

(0  Ibid.88e.  (m)  ITvm.  &¥.  404. 
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Where  an  estate  is  directed  to  be  sold  before  a  Master,  the  particulars  and 
conditions  of  the  sale  are  prepared  by  the  solicitor  of  the  plaintiff,  (n)  or  other 
party  having  the  conduct  of  the  cause,  (o)  They  are  intituled  in  the  cause,  and 
must  contain  a  general  description  of  the  nature  and  situation  of  the  property,  in 
whose  possession  it  is,  or  has  lately  been,(/>^  and,  as  no  auction  duty  is  paya- 
hie  on  sales  under  the  Court  of  Chancery,  it  is  considered  advisable  that  the 
particulars  should  so  describe  it  {q) 

The  conditions  of  sale,  which  should  be  annexed  to  the  particulars,  are  gener- 
ally similar  to  those  annexed  to  sales  of  estates  by  auction  in  the  ordinary  way.  (r) 
If  a  reserved  bidding  has  been  appointed  by  the  Master,  it  should  be  mentioned 
in  the  conditions.  («) 

AAer  the  particulars  and  conditions  of  sale  have  been  prepared  and  allowed  by 
the  Master,  the  first  advertisement  for  the  sale  must  be  prepared  either  by  the 
plaintiff's  solicitor  or  by  the  Master's  clerk,  (/)  and  the  signature  of  the  Master 
must  *be  obtained  to  authorize  the  insertion  of  the  advertisement  in  p  ^g^-  -• 
the  Gazette,  {u)    The  advertisement  should  also  be  inserted  in  other  ^  -' 

newspapers  in  London,  and,  if  the  sale  is  in  the  country,  in  the  provincial  papers 
published  near  the  place  where  the  property  lies. 

There  are  always  two  advertisements :  in  the  first,  no  time  is  appointed  for  the 
sale.  About  three  weeks  or  a  month  after  the  insertion  of  the  first  advertise- 
ment, a  warrant  must  be  taken  out  to  fix  n  time  for  the  sale,  which  must  be 
served  on  the  clerks  in  Court  of  all  the  parties.  The  warrant  being  attended, 
the  Master,  with  the  approbation  of  all  parties,  will  fix  the  time ;  and  the  second 
advertisement,  which  is  usually  called  the  peremptory  advertisements  stating 
the  time^  must  then  be  prepared,  and  inserted  in  the  Gazette  and  other  news- 
paper8.(a?) 

By  a  general  order  of  the  Court,  dated  the  24th  of  March,  1814,(jf)  it  is 
ordered  that  the  solicitor  for  the  party  prosecuting  any  decree  or  order  of  the 
Court  for  a  sale,  shall  be  at  liberty,  in  oases  in  which  the  Master  shall  think  fit, 
to  print  and  disperse  as  many  particulars  as  shall  be  thought  beneficial,  under 
ihe  direction  of  the  Master,  in  whose  office  such  sale  shall  be,  paying  sixpence 
per  side  for  so  many  printed  copies  as  there  shall  have  been  actual  bidders  at 
the  sale,  and  no  more,  and  that  such  payments  shall  be  allowed  the  solicitor 
upon  the  taxation  of  his  costs,  {z) 

(fi)  2  Harr.  Ed.  Newl.  490. 

(q)  For  iaformattoQ  as  to  the  torm,  &c»  of  them  particolan,  vide  1  Sogden  V,  dt  P. 
30,  eiseq. 

(p)  2  Smith,  178.  (q)  Ibid. 

(r)   Vide  1  Sag.  V.  A  P.  80.  («)  2  Smith,  177. 

(1)  Thif  U  fometiDMs  done,  for  the  parpoae  of  saving  time,  before  the  particalara  ere  settled. 

(u)  1  Sugd.  v.  A;  P.  66;  2  Har.  Ed.  Newl.  490;  vide  ante^  p.  856. 

(x)  1  Tom.  &.  y.  404;  1  Sugd.  V.  dc  P.  66. 

{y)  Beames's  Ord.  488;  2  V.  dc  B.  417. 

(z)  By  the  schedoles  to  the  orders  issaed  on  the  2l8t  of  December,  1833,  parsoaDt  to  the 
3^4  W,  4,  c.  94,  it  is  directed  that  upon  every  sale  by  the  Mastei,  where  the  purchase 
aaooey  does  not  exceed  2,000/.,  payable  upon  the  report  confirmed  absolute,  by  such  party  as 
ii0  Master  shall  direct,  there  shall  be  paid  a  tee  of  6/.,  and  for  every  sale  above  2,000/.,  6*. 
more  on  every  100/.  This  was  intended  to  cover  all  the  expenses  of  the  sale,  and  was  held 
bo  mean  that  the  fees,  payable  in  each  case,  applied  to  the  money  produced  by  the  whole  sale, 
ilthoagh  the  property  was  divided  into  a  variety  of  lots,  and  sold  to  di&rent  purchaser^  (in 
w  Alien's  Charities,  2  M.  dc  K.  627 ;)  but,  by  a  subsequent  order  of  the  28rd  of  February, 
1887,  tiie  fees  appointed  by  the  above  schedule  have  been  aboUshed,  and  a  new  schedule  of 
Bmb  sabstitated,  by  which,  besides  the  usual  fee  of  1/.  U.  upon  every  advertisement,  an  add!- 
ioofll  fee  of  3/.,  in  addition  to  the  reasonable  travelling  expenses  of  the  Master's  clerk,  has 
MOB  appointed  to  be  paid  upon  every  peremptory  advertisement  for  the  sale  of  property,  to  bo 
nspsod  if  the  property  shall  not  be  o£bied  for  sale. 


PRO0BKDIKG9  VMDBR  DXCBXS8  AND  OSDEB8. 

r  *dOA  1  *'^^^  ^^  when  it  takes  plaee  at  the  public  office,  in  Soodnmp* 
L  J  ton  Buildings,  shoald  be  attended  by  the  solicitor  for  the  pbimiC 

and  is  conducted  in  the  following  manner:— The  Master's  clerk  piepireii 
paper,  on  which  the  biddings  for  the  different  lots  are  to  be  marked  .(a)  Ths 
ffenerally  consists  of  a  copy  of  the  particulars  of  sale,  with  spaces  between  oA 
lot  (6)  The  lots  are  successively  put  up,  at  a  price  offered  by  any  penoi 
present,  such  person  signing  his  name  to  the  sum  which  he  offera,  on  the  above 
paper,  (c)  Every  subsequent  bidder  must  also  sign  his  name  to  the  som  be 
o^r8,(cn  until  no  person  will  advance  on  the  last  bidder,  who  is  then  dedaied 
the  purcnaser,  unless  there  has  been  a  reserved  bidding  fixed  by  the  MBBtei,ii 
which  case,  if  the  last  bidding  does  not  reach  the  reserved  bidding,  the  Bfasto'i 
derk,  or  person  selling,  is  to  declare  that  Uie  lot  has  not  been  sold,  bat  bs 
been  bougnt  in  by  the  persons  interested  in  the  estate,  (e) 

It  is  to  be  observed  that,  although  there  can  be  no  doubt,  that  a  rtaikuj 
legatee,  or  tenant  for  life,  or  the  owner  of  a  reversionary  interest,  may  becooe 
a  purchaser  at  a  sale  under  the  order  of  the  Court, (/}  it  is  necessary,  if  be  be 
a  party  to  the  record,  that  he  should  have  a  previous  order  to  warraot  his  bdof 
admitted  as  a  bidder  at  the  sale  $  and  the  Court  will  not  permit  a  psity,  banif 
such  an  order,  to  conduct  the  sale.f^ 

The  best  bidder  being  declared,  the  purchaser  must,  in  addition  to  the  apt' 
ttue  of  his  name  after  his  bidding,  add  his  description  and  place  of  abode.  IT 
be  buys  as  agent,  he  signs,  A.  B.,  asent  for  C.  D.',  of >^^(f) 

The  same  process  is  gone  through  with  respect  to  all  the  other lols,  vii 
any  lots  are  not  sold,  they  must  be  again  advertised  for  9ale*{gg) 

If  the  sale  takes  place  in  the  country,  and  any  other  person  man  the  MMtePf 
r  *007  1  ^^^'^  ^^  appointed  to  sell,  the  person  so  appointed  *must  proeeedii 
L  -I  the  same  manner  as  the  Master's  clerk  $  it  is  neoessaiy,  howevar, 

that  he  should  verify  the  accuracy  of  the  proceedings  by  affidavit.  This  zSM 
is  prepared  by  the  Master's  derk,  and  generally  sutes  that  the  deponent  yn- 
ceeded  to  sell  the  estate,  according  to  the  printed  particulars  and  conditioiBrf 
sale  tliereo^  settled  and  allowed  by  the  Master,  and  si>ecifie8  where  and  wba 
the  sale  took  place;  and  that  he  has  annexed  a  schedule,  containing  aiiiHi^ 
true  account  of  all  and  every  sum  and  sums  of  money  which  was  or  wne  U 
for  the  said  lots  respectively,  and  also  the  names  of  all  and  every  the  penoii 
and  person  who  attended  at  the  said  sale,  and  bid  for  the  lots  respectivdj,  (tbs 
schedule  is,  generally,  the  original  paper  upon  which  the  biddings  taken  at  the 
sale  were  put  down,  and  signed  by  the  bidders ;)  and  he  further  swears  that  the 
respective  sums  lastly  set  down  as  being  the  highest  bidding  for  the  said  lotti 
were  the  highest  and  largest  sums  that  were  offered  and  bid  for  the  same  respe^ 
tively  at  the  said  sale,  and  verifies  the  handwriting  of  the  highest  bidder  to  oA 
lot,  and  that  the  whole  of  the  sale  was  conducted  by  hitai,  the  deponent,  iai 
fair,  open,  and  candid  manner,  &c.  (A) 

It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  Court,  to  reqioe 
the  purchaser  to  make  any  deposit  (»)  It  is,  however,  sometimes  done:  and  it 
seems  that,  in  cases  where  timber  upon  an  estate  is  sold  separately  frooi  tbe 
estate  itself,  the  practice  is  to  require  a  deposit;  the  conditions  of  a  sale  usnalf 
providing,  that  the  purchaser  of  each  lot  shall  sign  an  agreement  fiyr  tbe  per* 

fa)  1  Tarn.  A.  V.  404.  (6)  I  Siigd.  Y.  A  P.  56. 

?€)  1  Turn.  &,  v.  406.  (d)  Ibid. 

[e)  9  Smith,  178. 

[/)  WiilianH  v  Attenboroogh,  Turn,  ic  R.  76. 

Iff)  DomviU«  V.  Bamngtoa  UY.  A,  ColL  784. 

(jr)  3  Smith,  183.  (gv)  1  Tarn,  and  V.  40S. 

1^)  3  Smith,  188.  (^  Ibid.  188, 334. 
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fcrmanoe  of  the  conditions,  and  pay  one-third  of  the  amount  of  the  purchase 
money,  (or  a  certain  per  eeniage  upon  its  amount,)  in  cash  or  Bank  of  England 
notes,  at  the  time  of  the  sale,  to  the  person  appointed  to  8ell.(&)  Where  such 
a  direction  occurs,  or  where  from  any  other  circumstance  the  person  employed 
to  sell  any  property,  not  being  the  Master's  clerk,  under  the  direction  of  the 
Master,  is  to  receive  money  either  in  shape  of  deposit  or  otherwise,  on  account 
of  the  purchase  money,  he  will  be  required  to  give  security,  or  r-  j^^^q  -• 
*enter  into  recognizances,  to  be  approved  by  the  Master,  that  he  '-  J 

will  duly  pay  the  same  into  the  Bank,  in  the  name  and  with  the  privity  of  the 
Accountant  General . 

In  a  case  mentioned  by  Mr.  Smith,  (/)  where  the  sale  was  of  the  materials  of 
Ibe  old  mansion  house,— upon  the  Master^s  making  a  report  approving  the  per* 
ton  to  sell,  an  order  appears  to  have  been  made  that  such  person  should  be  at 
liberty  to  receive  the  purchase  money  for  the  lots  comprising  the  materials  of  the 
mansion,  and  that  he  should  pay  the  same,  from  time  to  time,  into  the  bank,  in 
the  name  and  with  the  privity,  ^.,  the  amount  of  such  payments  to  be  verified 
by  his  affidavit. 

It  may  be  mentioned  here,  that  where  timber  is  sold  under  the  direction  of  the 
Court,  the  conditions  of  sale,  besides  providing  that  the  purchaser  of  each  lot 
shall  sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one-third 
of  the  amount  of  the  purchase  money,  in  cash  or  Bank  of  England  notes,  at  the 
sale,  generally  stipulates  that  he  shall  give  to  the  person  appointed  to  sell,  bills 
drawn  upon  and  accepted  by  some  other  person  or  persons,  for  the  remainder 
of  the  purchase  money,  such  bills  to  be  approved  of  by  the  auctioneer,  and 
made  payable  in  London,  at  particular  times  in  the  conditions  of  sale  expressed, 
and  that  no  purchaser  shall  be  permitted  to  enter  or  cut  until  such  oills  are 
giTen.(m)  These  conditions,  however,  vary  according  to  the  custom  of  the 
particular  part  of  the  country  in  which  the  estate,  where  the  timber  is  growing, 
is  situated ;  and,  in  some  cases,  instead  of  the  above  condition,  it  is  provided 
that  the  purchaser,  aAer  making  a  deposit  of  JSIO  per  cent,  upon  the  amount  of 
hia  purchase  money,  shall,  within  a  month,  give  security,  to  be  approved  by  the 
Master,  or  enter  into  recognizances  for  the  payment  of  the  remainder. (n) 

If  the  conditions  are  framed  in  this  manner,  the  highest  bidder  of  each  lot 
signs  an  agreement,  at  the  foot  of  the  particulars  of  sale,  whereby  he  agrees  to 
bMome  the  purchaser  of  the  lot,  subject  to  the  conditions  $  he  then  pays  the 
deposit,  and  gives  a  bond,  or  enters  into  recognizances  for  payment  of  the  resi- 
due, such  bond  or  recognizances  having^  been  *previons1y  settled  by  ^  ,g^g  -. 
the  Master,  (o)     With  reference  to  this  part  of  the  subject,  it  may  ^  -^ 

be  staled,  that  where  timber  had  been  sold  under  such  conditions  as  those  above 
stated,  the  purchasers  were  discharged  from  that  part  of  them  which  required 
them  to  enter  into  recognizances,  on  paying  the  remainder  of  the  purchase 
money  to  the  receiver  in  the  cause,  deducting  a  discount  of  five  per  cent  from 
the  day  of  payment  to  the  time  when  the  purchase  money  was  to  be  paid  in.(/») 

In  ordinary  sales  by  auction,  or  by  private  agreement,  the  contract  is  complete 
when  the  agreement  is  signed ;  but  a  different  rule  prevails  in  sales  before  a 
Master;  in  such  cases,  the  purchaser  is  not  considered  as  entided  to  the  benefit 
of  his  contract  till  the  Master's  report  of  the  purchaser's  bidding  is  absolutely 
eonfirmed.(9^ 


(ft)  Ibid.  225. 

It)  Foamier  t.  Ducbea  of  Kent,  V.  C.  19  Jaly»  1827,  8  Smith,  220. 

(m)  2  Smith,  224.  (n)  Ibid.  227. 

(o)  Vide  Sitwell  v.  SitweU,  4  Mid.  188.       {p)  Ibid. 

(9)  1  Sogd.  y.  &  P.  68. 
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In  order  to  obtain  the  benefit  of  his  contract,  therefore,  the  purchaser 
first  procure,  at  his  own  expense,  a  report  from  the  Master  of  his  being  the  best 
bidder  for  the  lot  he  has  purchased,  (r) 

AAer  the  report  has  been  filed,  and  an  office  copy  taken  by  the  pnr^Rser,  he 
must,  at  his  own  expense,  apply  to  the  Court,  by  motion,  that  the  purchase  nay 
be  confirmed.  («)  This  motion  requires  no  previous  notice,  (f)  and  the  order 
made  upon  it  will  be  that  the  purchase  may  be  confirmed  nt»i,  u  e.«  onles 
cause  is  shewn  against  it  within  eight  days  after  service  of  the  order,  (tt)  The 
purchaser  must,  at  his  own  expense,  procure  an  office  copy  of  this  order  (nm 
the  Registrar,  and  he  may  serve  it  on  the  clerks  in  Court  for  all  the  parties  is 
the  cause,  (a?)  If  no  cause  is  shewn  within  the  eight  days,  the  purchaser  must, 
at  his  own  expense,  apply  to  the  Court  to  confirm  the  order  absolutely,  which 
will  be  ordered  of  course  on  the  production  of  an  affidavit  of  the  service  of  the 
order  riMt,  and  a  certificate  of  no  cause  having  been  shewn.     This  cerlifieaie 

r  *dlO  1  ™"^^  ^^^  ^'^  ^^  ^^^  ^^^  ^^  ^^  application, (y)  and  is  ^obtaiaed 
I-  ^  from  the  Registrar  by  application  to  the  entering  derk  and  leaviif 

the  order  nisi  the  day  before,  (y)  Notice  of  this  application  need  not  be  givea. 
and,  in  term  time,  it  may  be  made  on  any  day  of  the  Court  sitting.  Out  of 
term,  it  can  only  be  made  on  a  seal  day,  and  if  the  eight  days  do  not  expire 
before  the  seal  day  arrives,  the  Court  will  not  make  a  prospective  order  giviw 
the  party  leave  to  move  on  a  subsequent  day.  (^r)  But  if  the  purchaser  be  served 
with  notice  of  a  motion  to  open  the  biddings,  he  cannot  proceed  to  confirm  hii 
report  absolutely,  (a) 

It  may  be  observed  here,  that  if  the  purchaser,  after  he  has  obtained  his  oider 
ntn,  neglects  to  confirm  it,  the  vendor  may  move  to  make  it  absolute  withoat 
obtaining  a  new  order  nisi,  (h)  If  the  purchaser  has  not  obtained  an  order  nm^ 
the  vendor  may  move  for  and  obtain  one  $  and  it  seems  that,  by  consent,  the 
order  to  confirm  the  report  may  be  made  absolute  in  the  first  instance  ;  but  tfab 
practice  is  irregular,  as  it  precludes  the  opportunity  given  by  the  eight  d^rs  m 
the  order  nisi  to  open  the  biddings,  (r) 

The  bidder  not  being  considered  as  the  purchaser  until  the  report  is  eoofirmed, 
is  not  liable  to  any  loss  by  fire,  or  otherwise,  which  may  happen  to  the  estan 
in  the  interim  ;{d)  nor  is  he  until  the  confirmation  of  the  report  compellabie  to 
complete  his  purchase. (e) 

When  the  report  has  been  absolutely  confirmed,  the  purchaser  is  eotitled  to  a 
conveyance,  on  payment  of  the  purchase  money,  and  may,  after  giving-  noliee  ef 
his  intention,  apply  to  the  Court  for  leave  to  pay  his  purchase  money  into  the 

(r)  Ibid  59. 

(a)  It  may  also  be  done  by  petition  of  course  at  the  Rolls.  Ord.  1828,  XXI.  Each  pvr- 
chaser  miist  obtain  an  order  to  eonfirm  bis  own  parchaee.  If  be  has  purchased  mote  tba 
one  lot,  they  mast  all  be  incladed  in  the  same  oider;  hot  two  or  mors  poicfaasers  af  ose  bc 
must  join  in  the  application;  vide  Darkinv.  Marye,  1  Anst.  28. 

(0  1  Sugd.  y.  &.  P.  69.  (tt)  Ibid. 

(x)  Ord.  1828,  XXI. 

(y)  1  Tamer  dt  V.  405;  and  vide  ante,  p.  811  n.  (b.) 

(y)   1  Sugd.  V.  &  P.  59. 

(z)  Coffin  V.  Cooper  11  Yes.  600.  It  may  be  observed,  also,  that  where  the  seal  is  ess* 
tinued  beyond  the  first  day,  the  motion  cannot  be  made  on  any  of  the  sabseqaeot  daya  Ifail 
the  seal  continaes;  bnt  must  be  reserved  till  the  next  seal.  Anon.  1  P.  Wom.  523;  md 
vide  sect  YIII.  Report — <  Confirmation  of.' 

(a)  1  8agd.  V.  &  P.  59 ;  VansttUrt  v.  Collier,  2  S.  dis  a  608. 

(b)  ChilUngworth  v.  ChiUingworth,  I  Sim.  291. 


(0  1  Tom.  &  V.  406. 
(if)  I- 


Sugd.  V.  &,  P.  60;  Exp.  Minor,  11  Ves.  559;  and  vide  13  Yea.  518;  1  J.  dk 
W:  639. 
(e)  Anoa.  2  Yea.  J,  885. 
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bank,  and  to  be  let  into  the  poseession  of  the  estate ;  but  this  application  shoald, 
of  eoune,  not  be  made  until  the  title  be  approved  *of.(/)  For  this  r  v^ii  -i 
purpose  the  solicitor  for  the  purchaser,  before  he  suffers  his  client  to  I-  -i 

part  with  his  purchase  money,  usually  applies  to  the  plaintiff's  solicitor  for  an 
abstract  of  the  title  to  the  lots  purchased, (^^  which  he  may  be  compelled  to 
deliver  by  order  as  before  points  out;(A)  ana  if,  upon  looking  into  ^e  abstract, 
he  finds  any  objections  to  it  which  cannot  be  disposed  of  out  of  Court,  he  must 
procure  an  order  to  refer  it  to  the  Master  to  look  into  the  tide,  when  such  pro* 
ceedisgs  may  be  adopted  as  have  been  already  pointed  out(t)  The  purchaser 
will  be  entitled  to  the  costs  of  this  reference,  even  though  the  Master  reports  in 
fiiTOor  of  the  title.  (A)  If  the  title  prove  bad,  the  purchaser  will  be  entitled  to  be 
dischaiged  on  motion,  and  will  be  paid  the  costs  of  the  reference  out  of  any  fund 
in  Court,  to  the  credit  of  the  cause.  (/)  If  there  is  no  fund  in  Court,  the  costs 
of  the  purchaser  will  be  ordered  to  be  paid  by  the  plaintiff,  without  reference  to 
the  question  how  such  costs  ultimately  are  to  be  satisfied,  (m) 

In  sales  under  a  decree,  the  purchaser  should  not  onl^  satisfy  himself  that  the 
title  to  the  property  sold,  is  good,  but  he  should  ascertain  that  the  sale  has  been 
made  according  to  the  decree  j  for  it  is  a  settled  maxim  of  equity,  that  persons 
purchasing  under  a  decree  of  the  Court,  are  bound  to  see  that  the  sale  is  made 
aocording  to  the  decree  ;(n)  and  if  the  Master  has  sold  Greenaere  when  he  ought 
to  have  sold  Blaekacre^  it  is  a  good  ground  of  objection,  (o)  It  is  also  the  busi- 
ness of  a  purchaser,  to  see  that  all  the  persons  who  are  necessary  to  convey  are 
before  the  Court,  for  if  he  takes  a  title  which  a  decree  in  an  imperfect  suit  does 
not  protect,  he  must  abide  the  consequence,  (jv)  A  purchaser,  however,  will 
not  be  affected  by  error  i§  the  decree ;  e.  g.  such  as  not  giving  *an  r-  ^.^  n 
infant  a  day  to  shew  cause,  in  cases  in  which  a  day  ought  to  be  ^  -^ 

given, (^)  or  decreeing  a  sale  of  lands  to  satisfy  judgment  debts,  without  an 
account  of  personal  estate,  (r)  But  where  there  is  an  error  in  the  decree,  such 
as  omitting  to  direct  an  inquiry  whether  the  testator  was  a  trader  within  the^ 
meaning  of  the  bankrupt  laws,  the  Court  will  not  compel  a  purchaser  to  take 
an  estate  sold  under  it,  even  though  the  parties  are  proceeding  lo  rectify  the 
error,  ^s) 

If  tne  title  is  satisfactory,  notice  of  motion  that  the  purchaser  may  be  at  lib- 
erty to  pay  in  his  purchase  money  into  the  bank,  must  be  served  upon  the  clerk 
in  Court  for  the  plaintiff.  When  the  purchaser  is  liable  to  interest,  the  motion 
usually  extends  to  the  payment  of  interest*  from  the  time  at  which  his  liability 
lo  interest  commenced  to  the  day  of  payment  into  Court,  *  to  be  verified  by 
affidavit* 

With  respect  to  the  time  from  which  a  party  is  entitled  to  possession  of  the 
thing  purchased,  and  liable  to  interest  on  his  purchase  money,  it  may  be  men- 


(/)  1  Sogd.  V.  ic  P.  61.  (g)  1  Turn,  ic  V.  414. 

(A)  Ante^  p.  871. 

(()  Ibid.  The  Mailer**  report  upon  such  reference  may  be  the  eubject  of  ezoeptiooa» 
fOity  961. 

(k)  Fielder  ▼.  HigginwHi,  3  Y.  dc  B.  142.     (I)  Reynolda  v.  BUke,  3  S.  dis  8.  1 17. 

(m)  Smith  v.  NeUon.  3  8.  dc  8.  667.  (n)  Coklough  y.  8terum,  3  Dli.  181,  186. 

(o)  Lutwyeh  v.  Winford,  3  Bro.  C.  C.  361. 

Cp)  ColeloQg^  V.  Sterum,  ubi  supra;  and  vide  Hamilton  v.  Houghton,  3  Bli.  169; 
Gittird  ▼.  Hort,  1  8ch.  dc  Lef.  386 ;  Bennett  v.  Hamill,  2  8cb.  ic  Lef.  666. 

(q)  AnUt  vol.  1,  p.  336. 

(r)  Bennett  ▼.  Hamill,  3  8ch.  d^  Lef.  666;  vtdt  ttlam  Llojd  ▼.  Johnea,  9  Yea.  37; 
Corua  V.  Price,  13  Yea.  89 ;  Burke  v.  Croabie,  1  B.  dt  B.  489;  Ligbtbume  v.  8wiik,  3  B. 
&  B.  307 ;  Baker  v.  Morgan,  3  Dow.  636 ;  Mullina  ▼.  Townshend,  1  Dow.  dc.  Clark^  430. 

(«)  Lechmaie  ▼.  Braaier,  3  Jac  dt  W.  387. 


SM  PROOBBinifes  vhdbb  vtcbbm  akb 

tionedf  that  the  Tole  of  Court  in  the  case  of  the  porcfaaseof  afee  simple 

18  to  give  the  profits  from  the  quarter-day  precediog  the  payment  or  the  piv> 

chase  money,  (t^  and  that,  in  conformity  with  this  mle^  the  notice  of  raoiioB 

fcr  payment  of  tne  purchase  money,  generally  prays  thai  the  purchaser  may  he 

let  mto  the  possession  or  into  the  receipt  of  the  rents  and  profits  of  the 

fiom  that  time. (ul    The  rule  above  stated,  however,  does  not  apply  to  i 

and  mines,  there  oeing  no  such  thing  as  quarter-days  in  concerns  o(  that 

lion ;  the  purchaser  of  such  property  is,  therefore,  only  entided  to  the  prafits 

fiom  the  commencement  of  the  month  in  which  he  purchased,  he  peyiog  his 

purchase  money  in  the  course  of  that  month.(a?) 

r    *dl3    1      It  tfl  to  he  observed,  that  a  purchaser  of  a  freehold  estate,  is 


entided  to  the  rents  for  a  period  beyond  the  quarter-day 
the  payment  of  his  money,  merely  because  he  has  been  ready  to  complete  Im 
purchase,  and  has  had  his  money  lying  dead  in  his  banker's  hands ;  far  he 
might  have  moved  to  pay  the  money  into  Court  unihmU prgudieej  Sce,^  when 
it  would  have  been  laM  out ;  and  this,  if  done  by  spectai  application,  woidd  net 
have  been  an  acceptance  of  the  tide.(y) 

If  a  purchaser  gets  into  possession  of  the  estate  without  the  sanction  of  ihs 
'  Court,  he  will  be  compelled  to  pay  the  money  into  Court,  althoogfa  he 
with  die  permission  of  the  parties  in  the  cause,  the  Court  only  can  give 
permission,  (z) 

If  a  resale  is  directed,  the  purchaser  is  entided  to  the  rents  and  profits 
the  quarter-day  previous  to  the  resale,  and  not  from  that  preceding  the 
sale,  (a) 

.    A  purchaser  of  a  revenionary  interest,  will  be  ord^ed  to  pay  interest  on  his 
purchase  money  from  the  time  of  his  purchase.  ^6) 

In  the  case  of  a  sale  of  a  life  interest  in  tlie  dividends  of  stock  in  the  pahiie 
funds,  the  purchaser  is  liable  to  interest,  from  the  time  of  the  contract,  and  is 
entided  to  the  next  dividend  which  becomes  due  after  the  sale,  even  if  it  be  en 
the  day  next  after  that  of  the  sale,  (c)  In  the  sale  of  an  annuity,  seeored  by 
deed  and  payable  quartedy,  a  difierent  rule  appeara  to  prevail ;  there  the  pe^ 
chaser  is  considered  as  entided  to  the  annuity  from  the  confirmation  of  the 
report,  he  paying  interest  from  the  first  day  on  which  the  report  might  hiie 
been  confirmed.  ((Q 

If  the  estate  is  subject  to  an  incumbrance,  which  appears  upon  the  report, 
the  purchaser  instead  of  the  usual  notice  of  motion,  should  apply  lo  the  Gent 
for  leave  to  pay  off  the  charge,  and  to  pay  the  residue  of  the  purchase  moaey 
into  the  bank,  &c.  {e)    This,  however,  can  only  be  done  where  the 


r    *dl4.    1  ^'^^^  appears  on  the  Master's  report ;  where  this  is  not  the  cise^ 
L  J  and  *aiiy  of  the  parties  refuse,  or  are  incompetent  to  consent,  t 

purchaser  cannot  apply  any  part  of  his  purchase  money  in  discharge  of  die 
incumbrance,  though,  perhaps,  if  the  parties  be  all  competent  to  consent  sad 
do  consent,  it  may  be  done.  (/) 
Where  two  or  more  persons  purchase  one  lot,  the  money  must  be  paid  aho- 


1^ 


(0  AniQD  ▼.  Towgood,  1  J.  ds  W.  637.       (w)  Hand.  145. 

[x)  1  Sugden  V.  A  P.  62;  WreD  v.  KirtoD,  8  Yes.  502;  Williams  t.  Attcoboroogh, 
r.  A  R.  70. 

(y)  Barker  v.  Harper,  Cooper»,32.    Sach  an  order  appears  to  have  been  made  by  the  T. 
C. ;  Maurice  v.  Wainwright,  7  Nov.  1838,  vide  2  Smith,  193. 
(?)  1  Sndg.  v.  dc.  P.  62.  (a)  2  SmiUi,  216. 

h)  Trefiisis  t.  Loid  CliDton,  2  Sim.  859.     (c)  Ansoo  v.  Towgood,  1  J.  &.  W.  637. 
((0  Twigg  V.  Fifield,  18  Yes.  517;  vide  Jackson  ▼.  Lerer,  3  Bro.  C.  C.  605. 
(e)  1  Sudg.  Y.  6c  P.  61. 

Sudg.  Y.  &  P.  61 ; ▼.  Stietton,  1  Yes.  joo.  266. 


(e)  n 
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gether;  the  Court  will  not  allow  them  to  pay  their  pioportioiui  aeparatelyy  on 
account  of  the  confusion  which  might  ensue,  (g) 

Only  the  plaintiff's  solicitor,  who,  as  we  have  seen,  acts  for  all  the  parties, 
18  entitled  to  appear  on  the  motion  to  pay  in  the  purchase  money,  and  he  must 
take  care  that  the  amount  of  the  purchase  money  to  be  paid  in,  and  the  time 
when  possession  is  sought,  are  correctly  stated.  He  should  also  ask  that  any 
interest,  or  other  money  which  the  purchaser  ought  to  pay,  but  which  is  not 
specified  in  the  notice  of  motion,  should  be  indud^  in  the  order.  (A)  He  may 
also  ask  that  the  money,  when  paid  in,  may  be  laid  out  in  the  purchase  of  slocx 
in  the  public  funds,  and  accumulated,  though  if  such  a  direction  is  omitted,  it 
may  be  made  the  subject  of  a  separate  order. 

It  is  generally  the  practice,  where  the  purchaser  applies  to  pay  in  his  purchase 
money,  to  ask,  on  his  behalf,  that  it  may  not  be  paid  out  again  without  notice 
to  him.  The  object  of  this  is,  to  give  him  a  lien  upon  the  purchase  money^ 
till  possession  has  been  deUyeced,  and  the  conveyance  has  been  completed ;  but 
the  Court  will  not  impound  the  money,  upon  an  objection  from  the  purchaser, 
grounded  on  notice  of  an  adverse  claim.  If  evipted,  he  must  resort  to  the  cove- 
nants in  his  conveyance ;  (t)  nor  will  the  Court  prevent  the  distribution  of  the 
purchase  money  because  tne  heir  is  an  infant,  or  retain  any  part  of  it  to  answer 
the  expense  of  a  fine,  which  would  become  payable  upon  his  coming  of  age.  (A) 

When  a  *stop  order,*  to  the  effect  above  stated,  has  been  made*  the  purchase 
money  cannot  be  distributed  without  the  consent  of  the  purchaser  given  in 
Court,  or  serving  him  with  a  copy  of  the  order  for  setting  down  the  cause  for 
further  directions,  or  of  the  petition  for  the  distribution  of  Sie  fund,  ^  ^^g. .  -i 
and  ^producing  an  affidavit  of  such  service  at  the  hearing  of  the  ■»  -^ 

cause  or  of  the  petition. 

An  order  for  letting  the  purchaser  into  possession,  when  the  party  in  posses- 
sion la  a  party  to  the  suit,  maji  be  enforced  by  a  short  order,  and  attachment 
thereupon,  followed  by  a  writ  of  assistance.  (/)  Some  doubt,  however,  appears 
to  be  entertained  whether  such  a  proceeding  can  be  adopted  by  the  purchaser 
himself;  and  it  is  stated  that  the  proper  course  is  for  the  piainJtiff^  or  other 
parties  to  the  suit,  to  proceed  agaJQst  the  person  withholding  the  possession  ; 
and  that,  if  he  refuses  to  do  so,  the  purchaser  should  serve  a  notice  of  motion 
that  the  plaintiff  may  procure  possession  to  be  delivered  to  him  within  a  given 
time,  and  that  the  costs  of  the  application  may  be  paid  out  of  the  estate,  (m) 
This,  however,  is  at  variance  with  the  course  of  proceeding  which  was  adopted 
in  Dove  v.  Dove^  fn)  in  which  the  application  for  the  order  to  deliver  up  the 
poesession  was  macle  by  the  purcAiuer,  who  was  not  a  party  to  the  cause,  and 
was  followed  by  orders  for  the  usual  process  of  contempt,  at  the  instance  of  the 
same  person.  It  is  right,  however,  to  mention,  that,  m  a  very  recent  case,(o) 
Lord  Cottenham  appeared  to  take  a  distinction  between  an  application  to  enforce 
the  execution  of  a  conveyance,  and  one  to  compel  the  delivering  up  of  the  pos- 
session of  the  estate  to  a  purchaser  $  his  Lordship  said,  ^that,  in  the  case  of 


(g)  Barkm  v.  Marye,  1  Anst.  83.  (h)   Vide  3  Smith,  189. 

(t)  Thomas  ▼.  Powell,  3  Cox.  394.  {k)  Morria  ▼.  Clarkaon,  3  Swanat  658. 

(/)  3  HaiT.  8  6d.  ante,  p.  738.  (m)  3  Smith,  314. 

(ft)  3  Dick.  617;  1  Bro.  C.  C.  876;  1  Cox.  101,  8.  C.  From  Uie  manner  in  whieh 
Una  eaae  ia  reported  in  Diekena,  it  appears  doubtful  whether  the  applieationa  for  the  injnne- 
tion  and  writ  of  assistance  were  made  by  the  putchaser  himaelf,  or  by  the  plaintiff  on  hia 
behalf;  but  on  refonring  to  the  Registrar's  book,  it  wUl  be  found  that  the  'orders,  in  all 
instanoes,  were  applied  for  and  obtained  by  the  purchaser,  Joseph  Atkinson.  Vldt  8.  C. 
Reg.  tib.  1788,  A.  fos.  47  db  337,  and  Uie  intermediate  orders,  ibid.  17th  Feb.  Ist  April, 
let  May,  1784. 

(o)  SitwaU  ▼.  Mellersh,  L.  C,  16th  Dec  1839,  vidt  next  page. 
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p098es«ion,  there  is,  no  doubt,  an  advantage  in  haying  the  plaintiff  to  do  ii, 
oeeause  he  has  the  use  of  certain  torits^  which  do  not  belong  to  a  permm  ntt 
a  party/ 

The  purchaser,  upon  payment  of  his  purchase  money  into  Court,  is  entiU 
to  a  conveyance  of  the  estate,  and  it  is  incumbent  on  his  solicitor  to  piepaR 
the  draA  of  the  conveyance,  and  to  tender  it  to  the  vendor's  aolieitor  Ibr  his 
approbation. (/})  If  objections  are  made  to  the  draft  wliich  the  solicitors  canaot 
r  *01A  1  *decide,  and  neither  the  decree  nor  the  order  for  paying  in  the  pv- 
l-  -^  chase  money  authorizes  the  Master  to  settle  the  conyeyanee,  ai 

order  of  reference  to  the  Master  to  settle  the  conveyance,  with  the  usual  diree- 
tions  for  the  production  of  the  title  deeds,  &e.^{q)  must  be  obtaieed  and  servedi 
and,  with  the  draft  of  the  conveyance,  must  be  left  at  the  Master^s  Office,  when 
the  course  already  pointed  out,  with  respect  to  the  settlement  of  conveyaooei 
by  the  Master,  wUl  be  pursued,  (r) 

The  conveyance  having  been  settled  and  engrossed,  must  be  executed  by  tk 
parties,  and  if  any  party  refuses,  an  application  should  be  made  to  the  dont 
for  an  order  that  he  may  execute  it  This  application  may  be  made  by  dK 
purchaser,  and  in  a  recent  case,(«)  where  a  motion  was  made  by  a  pardnsa^ 
to  the  effect  that  the  plaintiff  might  be  ordered  to  procure  the  concurrence  of  a 
defendant  in  the  conveyance,  the  Vice  Chancellor,  and  afterwards  the  Loni 
Chancellor,  refused  the  applicatibn,  on  the  ground  that  in  sales  under  a  decree) 
the  Court,  and  not  the  plaintiff,  is  the  vendor,  and  that  in  the  case  of  a  coii> 
▼eyance,  the  Court  will  compel  a  party  to  convey,  at  the  instance  of  the  psr- 
chaser,  without  the  circuity  of  getting  the  plaintiff  to  enforce  the  executioa  d 
the  agreement 

The  conve3rance  being  executed,  the  purchaser  is  entided  to  have  die  tide 
deeds  relating  to  the  estate  delivered  up  to  him.  A  direction  for  the  delivoy  rf 
them  frequently  forms  part  of  the  order  for  payment  of  the  purchase  monej 
into  Court ;  if  it  does  not,  and  the  documents  are  in  the  Master^s  Office,  ai 
order  that  they  may  be  delivered  to  him,  may  be  obtained  by  the  pvrcfauee, 
upon  motion.  U)  Where  there  are  several  lots,  and  the  purchaser  has  not 
bought  them  all,  the  form  of  the  order,  generally,  is  Mhat  such  of  the  ii4e 
deeds,  du%,  as  relate  solely  to  the  lot  purchased,  and  also  such  as  relate  to  die 
same  jointly  with  other  lots  of  less  value,  be  delivered  to  the  purchaser,  or  to 
whom  he  shall  appoint,  he  submitting  to  produce  such  last  mentioned  deeds  and 
writings,  on  necessary  occasions,  and  to  enter  into  a  covenant  for  that  purpose, 
r  *917  1  ^^^  ^  ^^^  attested  ^copies  thereof,  when  required,  at  the  expeaee 
1-  -J  of  the  party  requiring  the  same ;  but  as  to  such  tide  deeds,  as  refaie 

to  the  estate  purchased  jointly  with  other  estates  of  greater  value,  he  is  to  have 
attested  copies  thereof  at  the  expense  of  the  estate  $  and  the  persons  entided  to 
such  estates  of  greater  value,  are  to  execute  to  him  the  like  covenants,  to  fwo- 
duce  such  deeds  and  writings,  on  necessary  occasions ;  and  in  case  any  dispvie 
shall  arise  between  the  parties  touching  the  copies  of  any  particular  deeds,  die 
said  Master  is  to  settle  the  samc'^y) 

One  order  may  embrace  the  delivery  of  all  the  deeds  to  the  purchasers  of  the 
several  lots. 

It  may  be  mentioned  here,  that  the  rule  laid  down  in  the  above  order,  (wliich 
was  setded  by  Lord  Hardwicke,)  is  the  rule  generally  adopted  by  the  Cooit 
with  regard  to  the  right  to  the  tide  deeds  of  an  estate  sold  by  order  of  the 


p)  1  Tom.  and  V.  431.  (q)  Ante,  p.  807. 

^r)  Ante,  p.  899. 

(•)  SitweU  ▼.  MeUflrdi,  L.  C.  16di  Dee.  1839,  ex  relatione, 
(t)  Hand.  164.  (y)  Hand.  168. 


( 


nr  TRB  KAfTSB's  OFFIOT      Hiflfc  637 

Ooort  In  JSSnnardY.  Chr%8iie^(z)  Lord  Eldoti  determined,  that  the  purchaser 
of  the  hiigest  lot  is  to  have  the  title  deeds,  and  not  the  purchaser  of  several  lots, 
although  such  several  lots  together  were  larger  than  the  laigest  single  lot. 


We  have  hitherto  discussed  the  course  of  proceeding  to  complete  a  sale,  as 
applicahle  to  those  cases  only  in  which  the  purchaser  is  desirous  and  willing  to 
complete  it  himself.  It  may,  however,  happen,  that,  after  he  has  been  pur- 
chaser of  a  lot,  he  becomes  unwilling  to  complete  his  purchase — ^in  that  case  it 
is  for  the  vendor,  or  rather  for  the  solicitor  of  the  plaintiff,  who,  as  we  have 
seen,  (a)  is  the  person  who  acts  on  behalf  of  all  parties,  to  take  the  necessary 
steps  to  compel  him. 

The  rule,  that  the  Master's  report  of  a  purchase  must  be  absolutely  con- 
firmed before  the  contract  can  be  considered  as  binding,  applies  equally  to  cases 
in  which  it  is  sought  to  compel  *a  purchaser  to  complete  his  pur-  r-  ^^g. g  -. 
chase,  as  where  it  sought  to  enforce  the  contract  against  the  ven-  ^  -^ 

dor.  (6)  As  a  preliminary  step,  therefore,  towards  enforcing  the  completion  of 
the  contract,  it  is  necessary  to  have  the  report  confirmed,  (c)  This  may  be  done, 
by  the  plaintiff's  solicitor  obtaining  the  report  from  the  Master's  Ofllice,  and 
procuring  the  usual  order  nt9t,  that  the  report  may  be  confirmed  within  a  lim- 
ited time,  unless  cause  is  shewn  to  the  contrary,  r^)  and  serving  it  upon  the 
purchaser  in  person,  as  well  as  upon  the  clerks  in  Court  of  the  other  parties  to 
the  suit.  If  no  cause  is  shewn,  then  he  must  proceed  to  have  the  report  con- 
firmed, absolutely,  in  the  manner  before  pointed  out(e)  •  Where  the  purchaser 
has  already  obtained  an  order  mtt,  the  plaintiff  may,  as  we  have  seen,  proceed 
to  confirm  it,  absolutely,  without  a  fresh  order  m9t.(/) 

Having  confirmed  the  report  of  the  Master,  an  important  consideration  arises, 
▼iz  :  whether  the  purchaser  is  in  a  situation  to  complete  his  contract ;  for  if  he 
is  not  a  responsible  person,  it  will  be  better  that  the  matter  should  stop  here 
than  that  any  further  expense  should  be  incurred.  If,  therefore,  it  should  ap- 
pear that  the  purchaser  is  unable  to  perform  his  contract,  a  motion  should  be 
made  to  discharge  him  from  his  bidding,  and  that  the  estate  may  be  resold  with 
the  approbation  of  the  Master,  (g)  An  order  may  be  made  upon  this  motion, 
with  the  purchaser's  consent  ${h)  but  if  he  does  not  consent,  notice  of  it  should 
be  served  on  the  purchaser,  ana  it  should  be  supported  by  an  affidavit  of  the 
facts  upon  which  it  is  considered  right  to  make  it  In  Hodder  v.  Buffin^  (t) 
the  affidavit  stated,  that  since  the  confirmation  of  the  report,  the  purchaser  was 
confined  for  debt  in  the  King's  Bench  Prison,  and,  as  deponent  had  been  in- 
formed and  believed,  was  wholly  insolvent  and  incapable  of  completing  the 
purchase ;  and  the  order  wa^  made,  although  the  purchaser,  having  been  served, 
did  not  appear. 

*It  may  be  mentioned  here,  that  if  it  is  discovered  that  the  pur-  ^  ^^^.g  -■ 
chaser  was  insane  at  the  time  of  the  bidding,  he  may  be  discharged  ^  ^ 

from  his  purchase.  The  Court,  however,  will  not,  in  such  case,  direct  the 
next  best  bidder  to  be  declared  purchaser,  although  asked  to  do  so  on  behalf  of 
all  die  parties  in  the  cause,  and  the  bidder  consents,  but  will  direct  a  resale.  (A) 


(2;)  March,  1809 ;  cited  3  Smith,  195.  (a)  Ante^  p.  908. 

(6)  Anon.  3  Vet.  jan.  336.  (e)  Iliid. 

\i)  Ante,  p.  909.  (e)  Ante,  p.  910. 

(^)  Hodder  ▼.  Roffin,  1  V.  ds  B.  544;  1  Bug.  Y.  A  P.  60,  Canninghun  v.  WiUisBM, 
t  AtMt.  844. 

(A)  Hand.  153.  (t)  Ubi  tupra. 
Ik)  Blickbeud  ▼.  Lbdigreo,  1  Cox.  905. 
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If  the  purchaser  is  responsible,  he  will  not  be  permitted  to  baffle  the  Gonxt; 
and,  therefore,  instead  of  discharging  him  from  his  bidding,  the  Conit  wifi,  M 
required,  make  an  order  that  he  shaU,  within  a  given  time,  pay  the  money  into 
Court,  and  be  let  into  possession.  (/)  Upon  hearing  the  motion  for  this  ovdei^ 
the  Court  will,  if  the  purchaser  appears  and  asks  for  it,  and  has  not  prechded 
his  right  to  object  to  the  title,  direct  a  reference  to  the  Master  to  inquire  whether 
a  good  title  can  be  made.(m)  The  purchaser  may,  also,  set  np  any  claim  he 
may  have  to  compensation  for  any  deficiency,  (n)  Some  donbt  appeals  to  ezia^ 
as  to  whether  such  an  order  can  be  obtained  in  the  absence  of  the  porchase^ 
without  a  previous  reference  to  the  Master  to  inquire  into  the  tide  ;  bat,  in  a  earn 
before  Lord  Erskine,  mentioned  by  Sir  Edwand  Sugden,(o)  where  a  motion  is 
the  above  effect  was  made,  upon  which  the  purchaser  did  not  ^pear,  his  Loid- 
ship  refused  the  motion,  but  ordered  the  title  to  be  referred  to  the  Master,  and 
then,  he  said,  if  a  good  title  could  be  made  he  would  compel  the  payment  of 
the  money  according  to  the  ysual  practice. 

The  same  rule  was  laid  down  by  Lord  Thurlow  in  BanmHer  ▼•  Wmi^{f\ 
and  appears  to  have  been  acted  upon  by  Lord  Eldon  in  Hoddtr  t.  Buffmj(f^ 
and  in  Sanders  v.  Qrey;{r)  and  it  has  been  recently  acknowledged  by  Lord 
Langdale,  M.  R.,(«)  so  that  it  seems  to  be  now  the  undoubted  praetioe  of  ths 
Court,  that,  before  an  order  can  be  made  to  compel  an  absent  purchaser  to  pay 
r  *020  1  "^  ^'^  money,  the  solicitor  for  the  plaintiff  must  ^deliver  to  the 
1-  ^  purchaser  an  abstract  of  the  title,  and  procure  the  Master^s  report 

that  a  good  title  can  be  made.(/}) 

The  order  for  payment  of  the  purchase  money  being  made,  most  be  served 
personally  upon  the  purchaser,  and,  if  not  complied  with,  may  be  enforced  1^ 
moving  that  he  may  pay  in  the  money  within  a  limited  time,  either  from  tfas 
date  of  the  order,  or  from  the  service  of  it  upon  him,  or  stand  committed  lo  the 
Fleet  (9)  The  order  made  upon  this  motion  must  be  served  personally  upon 
the  purchaser  a  sufficient  time  before  the  payment  is  to  be  made,  and  on  aa 
affidavit  of  such  service,  and  production  of  the  Accountant  Greneral*s  oeitifieate 
that  the  money  has  not  been  paid  in,  an  order  will  be  made  on  a  motion,  as  of 
course,  that  the  purchaser  do  stand  committed  to  the  prison  of  the  Fleet.  The 
warrant  for  committal  is  then  signed  by  the  judge  who  makes  the  order,  and  the 
purchaser  is  taken  into  custody  by  the  deputy  Warden  of  the  Fleet  ait»fMii«| 
the  Court.(r) 

Where  the  purchaser  is  a  Peer  or  member  of  Parliament,  the  motion  for  pay* 
ment  of  the  purchase  money,  instead  of  praying  a  committal  on  default,  ahoaU 
pray  a  sequestration,  as  in  the  case  of  default  made  by  a  privileged  person  ia 
producing  books,  ^iic,  pursuant  to  a  decree.  («) 

It  may  be  stated  here,  that,  besides  the  course  of  proceeding  above  pointed 
out  for  compelling  a  purchaser  to  pay  in  his  purchase  money,  the  practice  of 
the  Court  furnishes  another  mode  by  which  the  persons  interested  in  the  pio- 

(/)  1  Newl.  335.  (m)  Tbid.  336. 

(n)  2  Smith,  S02.  (o)  1  8ag.  Y.  A;  P.  60,  n.  1. 

Ip)  Ex  relatione  E.  D.  Colvitle,  Ragitt ;  vide  eHam  Reg.  Lib.  A.  1788,  4aa.  a  C 

Iq)  Cited  1  Newi.  336,  9odtnde  Rag.  Lib.  A.  1810,  44.  S.  C. 

(r)  This  cafle  ia  citad  by  Mr.  Nawland,  vol.  1,  p.  337,  as  an  authority  for  the  oontiaiy 
piopoaition ;  bat  upon  refereiioa  to  the  Regiatrar^a  book  it  appaara  that  a  rafcreaca  was  aiada  to 
the  Maater  to  inquire  into  the  title.     Reg.  Lib.  B.  1810,  456. 

(a)  Smart  v.  M'LeUan,  RoUi^  14  Jan.  1840. 

Ip)  Ante^  p.  910. 

(9)  Lanadown  v.  Elderton,  14  Yea.  613.  Thia  order  may  be  obiauiad  wtieia  the  par- 
efaaaer  has  procured  an  order  to  pay  in  hia  purchaaa  money,  bat  has  omittad  to  do  so.  3 
Smith,  307. 

(r)   Vide  3  Smith,  803.  (a)  Ante,  p.  811,  n.  (e.) 
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petty  may  be  seeordd  against  loas,  from  the  poichaser's  refusal  to  complete  his 
eontract,  by  directing  a  resale  of  the  estate  and  compelling  the  purchaser  to 
make  good  any  deficiency  in  the  price  obtained  at  such  resale.  Tnus,  in  San- 
ders V.  Crrey,(/)  an  order  was  made  for  the  purchaser  to  complete  his  purchase, 
or  that  the  estate  should  be  resold ;  and  the  order  directed  the  purchaser,  in  the 
last  alternative,  to  pay  the  deficiency,  and  the  costs  occasioned  by  his  not  com- 
pleting the  purchase,  and  of  the  resale.  *A  similar  order  appears  p  ^g^i  n 
to  have  been  made  by  the  Vice  Chancellor,  in  Temner  v.  Radford;{u)  ^  J 

and,  in  a  recent  case,(x)  Lord  Cottenham  said  that  he  would  communicate  with 
the  other  judges  of  the  Court,  and,  if  they  saw  no  objection  to  making  the  order, 
in  Sanders  v.  Grey,  the  rule  of  the  Court,  he  thought  it  would  be  proper  that 
it  should  be  so ; — and  his  Lordship  afterwards  said  (y)  that  he  had  communi- 
cated with  the  Master  of  the  Rolls  and  the  Vice  Chancellor,  and  that  they  both 
agreed  with  )iim  that  such  would  be  the  practice  to  be  followed  hereafter. 

A  sale  before  a  Master,  is  not  within  the  Statute  of  Frauds,  and  after  a  con- 
firmation will  be  enforced  against  the  representatives  of  the  purchaser,  although 
not  signed;  the  judgment  of  the  Court  taking  it  out  of  the  statute. (z)  ixie 
Court,  however,  cannot  enforce  the  contract  against  them  without  a  suit,  but  it 
wiU  allow  thfe  heir  to  have  the  benefit  of  the  contract,  upon  payment  of  the  pur- 
chase money,  leaving  it  to  him  to  compel  the  executors  to  reimburse  him,  if  they 
have  assets  $  and,  where  the  heir  refused  to  accede  to  this  arrangement,  the 
Court  directed  a  resale,  reserving  the  consideration  as  to  any  deficiency  that 
might  arise  on  the  resale,  and  by  whom  the  costs  of  it  were  to  be  repaid,  (a) 

From  what  has  been  stated,  it  will  be  perceived,  that  where  a  sale  has  been 
fidrly  and  properly  conducted,  and  the  party  is  able  to  complete  his  contract,  he 
will  be  held  strictly  to  his  baigain.  Where,  however,  the  contract  is  unreasona- 
ble, the  Court  will  relieve  the  purchaser  as  well  as  the  seller.  (6^  Thus,  in 
SavUe  y.  SavUey{c)  a  purchaser  at  a  sale  under  the  Court,  whicn  took  place 
about  the  time  of  tne  South  Sea  bubble,  was  dischaiged  from  his  purchase  on 
submitting  to  forfeit  his  deposit,  on  the  ground  of  the  exorbitance  of  the  price. 

With  respect  to  the  last  case,  however,  it  is  to  be  observed  that  there  can  be 
no  doubt,  now,  that  the  circumstance,  *that  the  price  given  is  much  p  ^^^  ^ 
beyond  the  vdue  of  the  estate,  will  not  be,  of  itseu,  a  sufficient  ^  J 

ground  to  release  a  purchaser  from  his  contract,  even  upon  the  terms  of  forfeiUng 
a  deposit  (r/)  Where,  however,  the  purchaser  has,  by  mistake^  given  an 
unreasonable  price  for  an  estate,  the  Court  will,  in  a  proper  case,  wholly  rescind 
the  contract,  (e)  But  if  a  person  without  authority,  interfere  in  a  sale  and  bid, 
although  he  does  it  to  prevent  the  property  being  sold  at  an  undervalue,  the 
Court  will  not  release  him.(/) 

It  is  to  be  remarked,  that  if  a  purchase  be  rescinded,  after  the  purchaser  has 
paid  his  money  into  Court,  he  must,  if  it  has  been  laid  out  upon  his  application, 
take  back  the  stock,  whether  the  funds  have  fallen  or  risen  since  tne  invest- 
ment (g") 


(/)  Reg.  Lib.  1811,  B.  p.  1090.  2  Smith,  206;  vide  diam  Foomier  ▼.  Dake  of  Kent, 
Drid.  (ti)  V.  C.  8  May,  1884,  M88. 

(«)  Harding  v.  Harding,  L.  C.  8  Nov.  1839. 

(y)  Ibid.  10  Dec  1839.  The  order,  in  such  caae^  ahoold  not  be  to  diaehaige  the  por^ 
efaaaef,  bot  to  hold  him  to  bia  coDtract ;  vide  etiam  Lord  ▼.  Lord,  1  Sim.  603. 

(z)  1  Sogd.  V.  dc  P.  66,  citea  Attorney  General  ▼.  Day,  1  Vea.  218. 

(a)  Loid  V.  Lord,  1  Sim.  508.  (6)  1  Siigd.  V.  &  P.  71. 

\c)  1  P.  Wma.  745. 

(cQ  1  Sugd.  v.  ^  P.  71,  and  the  caae  of  General  Birch'a  eatatea  there  dted  ;  and  wde 
Sewell  ▼.  JohnaoD,  Bonb.  76. 

(e)  1  Siigd.  V.  &  P.  72;  Morabead  v.  Frederick,  dted  ib. 

(/)  Nelthrope  ▼.  Pennyman,  14  Vea.  617. 

(JS)  Hodder  v.  Rofio,  V.  C,  21  Mar.  1825,  ciled  Sogd.  Y.  ^  P.  71. 
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It  may  be  mentioned  here,  that  if,  after  becoming  the  bidder  for  an  eMe, 
the  parchaaer  is  desirous  of  being  dischaiged  from  his  contract,  and  of  snbalilB- 
ting  another  person  in  his  stead,  the  Court  will,  on  motion,  make  an  oidali 
that  effect ;  he  must,  however,  support  his  motion  by  an  affidavit  that  there  ii 
no  under-bargain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money  H 
stand  in  his  place,  and  so  deceive  the  Court  :(A)  and  the  rule  ^^>earB  to  be,  thu 
if  a  purchaser  resell  behind  the  back  of  the  Court  before  his  purchase  is 
firmed,  the  second  purchaser  is  considered  a  substituted  purchaser,  and 
pay  the  additional  price  into  Court  for  the  benefit  of  the  estate,  (t) 


Where  estates  are  sold  before  a  Master,  nnder  the  decree  of  a  Court  of  Eqoitj, 
r  *f)2S  1  ^^  Court  considers  itself  to  have  greater  *power  over  the  eoatnel 
I-  -^  than  it  would  have  were  the  contract  made  between  partv  aod 

party  ;{h)  and,  as  the  chief  aim  of  the  Court  is  to  obtain  as  great  a  pnee  rar  the 
estate  as  can  possibly  be  ffot,  it  is  in  the  habit,  after  the  estate  has  been  sold,  of 
*  opening  the  biddings j*  tnat  is,  of  allowing  a  person  to  offer  a  laiger  pneetlHi 
the  estate  was  originally  sold  for,  and,  upon  such  offer  being  madle,  aiid  a  pro- 
portionate deposit  paid  in,  of  directing  a  resale  of  the  property. 

Any  person  may  open  the  biddings,  and  there  seems  to  be  nodoubttfaita 
person  who  is  interested  in  the  produce  of  the  estate,  such  am  a  residuary  lipr 
tee,(t)  or  a  tenant  for  life  or  reversioner  may  do  so,(iE;)  but  the  opinion  of  die 
Court  appears  to  have  fluctuated  upon  the  question,  whether  the  Court  «i 
entertain  an  application  to  open  biddings  on  behalf  of  a  party  who  was  preeeit 
at  the  sale.  In  M^CuUock  v.  Cotbatch^il)  Sir  J.  Leach,  Y.  C,  refused  sodisa 
application;  but  in  ThomhiUy.  7%ornAi/Z,(m)  Lord  Eldonheld,  that,  altbofk 
the  circumstance  that  the  person  proposing  to  open  the  biddings  had  been  pie- 
sent  at  the  sale,  might  be  an  objection,  yet  many  cases  might  be  put,  in  wfaiek 
it  would  be  impossible  to  act  upon  it  as  a  general  rule,  and  that  each  case  most 
be  governed  by  its  own  circumstances ;  and,  in  7\/ndale  v.  fFiarre^(n)  the  nm 
learned  Judge  said«  that  although  the  Court  looks  with  jealousy  at  the  cireom* 
stance  of  the  person  applying  having  attended  the  sale,  the  way  in  which  that 
jealousy  had  been  exercised  was  by  expecting  a  laiger  offer  to  be  made,  aader 
the  idea  of  having  a  compensation  by  the  laigeness  of  the  offer  for  any  lose  dnt 
may  have  arisen  from  the  want  of  competition  at  the  sale.  In  that  case,  hii 
Lordship  permitted  the  biddings  to  be  opened  on  an  advance  of  JSOOO  ofeel 
upon  j83800$  and  the  same  principle  was  afterwards  acted  upon  in  ^royv. 
Lefroyi{o)  by  Ix>rd  Lyndhurst,  who  refused  to  open  biddings  on  behalf  of  a 

r  *fi24.  1  P^'''^'^  ^^^  ^^  ^present  at  the  sale,  upon  an  advance  of  £M 
L  ^^^  J  upon  jS12,010,  but  ordered  it  to  be  done  if  JS500  were  offered  anl 
deposited. 

it  is  to  be  noticed,  that  mere  advance  of  price,  if  the  report  of  the  purchiser 
being  the  best  bidder  is  not  absolutely  confirmed,  is  sufficient  to  open  die  bid- 

(A)  Rigby  ▼.  MscBtmarB,  6  Vet.  516  ;  Tile  ▼.  Davenport,  tb.  616 ;  fcnnsrly,  the  pae> 
tice  appecn  to  have  been,  to  make  the  order  on  consent  of  all  partiee  without  each  •ilUi«i^ 
Matthewe  v.  Stubbe,  3  Brown,  891. 

ft)  Hodder  ▼.  Roffin,  1  Tamlyn,  341. 

[h)  Vide  Savile  ▼.  Savile,  1  P.  Wms.  747. 

(t)  Hooper  v.  Goodwm,  Coop.  96.  (ft)  Williams  ▼.  AttMiboRMgh,  T.&B.  7*. 

(<)  8  Mad.  814;  mde  eiiam  Bomner  ▼.  Charlton  cited  6  Vet.  665;  Pierton  ▼.  Baifctr,  II 
Yea.  140. 

(m)  3  J.  &  W.  847.  (fi)  Jac  535. 

(o)  3  Raw.  606. 
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dingi,  and  that  they  may  be  opened  more  than  once*(p)  It  may  abo  be.  men- 
tioned, that  in  Preston  v.  Barker ^{q)  where  a  defendant,  who  had  obtained  an 
Older  to  open  biddings,  but  was  outbid  at  the  second  sale,  applied  to  open  the 
biddings  again  upon  an  advance  of  J6150  upon  JS1335,  Lord  Eldon,  although  he 
expressed  consiaerable  doubt  whether  the  Court  could  entertain  a  second  appli- 
cation by  the  same  party,  yet  as  it  appeared  that  notice  of  the  motion  had  been 
given  to  the  purchaser,  who  did  not  appear,  he  made  the  order,  on  the  terms  of 
the  applicant  paying  all  the  costs. 

With  respect  to  Uie  advance  which  the  Court  will  consider  necessary  to  be 
deposited,  before  it  will  permit  the  biddings  to  be  opened  in  ordinary  cases,  it  is 
to  be  noticed,  that  an  advance  of  j610  per  cent  was  formerly  considered  to  be 
sufficient  on  a  large  sum;(r)  but  in  Aridrewa  v.  EfnifBan,{B\  Lord  Eldon  said, 
that  the  rule  of  J810  per  cent,  was  not  a  wise  rule  to  establish,  as  the  conse- 
quence was,  that  you  never  got  more,  and  desired  it  to  be  observed,  that  in 
fiitnre  there  should  be  no  such  rule.  In  White  v.  W%lB(m^{t)  his  Lordship 
repeated  the  same  opinion  as  to  the  impolicy  of  such  a  rule,  but  nevertheless 
said,  that  in  some  cases  he  should  be  satisfied  with  that,  (t.  e.,  an  advance  of 
j610  per  cent. ;)  in  some,  he  should  be  satisfied  with  less ;  and  in  some,  he 
should  require  more.  And  aocordinffly,  in  Brooks  v.  iSnaUhj{u)  it  being  a 
creditors'  suit,  his  Lordship  permitted  the  biddings  to  be  opened  upon  an  ad- 
yance  of  £6  per  cent  on  j610,000.  In  *Qarstone  v.  Edwards^{x)  ^  ^^gn.  •> 
however.  Sir  J.  Leach,  V.  C,  who  appears  to  have  been  favourable  ^  J 

to  an  adherence  to  the  rule  of  j610  per  cent(y)  refused  an  ofier  of  J63&0,  beinff 
at  the  rate  of  six  and  a  half  per  cent  on  d85300,  observing,  that  the  case  cited,  Qr) 
merely  established,  that  where  an  advance  so  large  as  j8500  was  offered,  the 
Court  would  act  upon  it,  though  it  was  less  than  ^10  per  cent,  ;(a^  so  that,  on 
the  whole,  it  may  be  conclud^  that,  although  in  the  case  of  an  aovance  of  so 
laijge  a  sum  as  J8500,  the  Court  will  permit  the  biddings  to  be  opened,  even  if 
it  is  under  £\0  per  cent,  yet  the  Court,  in  ordinary  cases,  considers  JSIO  per 
cent  (which  is  the  usual  amount  of  the  deposit  paid  upon  sales  by  auction  out 
of  Court,)  as  a  proper  deposit  to  be  paid  when  biddings  are  opened. (/>) 

When,  however,  the  timber  upon  a  lot  sold  has  been  taken  at  a  valuation,  the 
advance  must  be  calculated  upon  the  amount  of  die  timber,  as  well  as  upon  the 
price  of  the  lot(c)  And  it  is  to  be  observed,  that,  whatever  the  rate  of  the 
advance  ofifered  may  be,  the  Court  will  not  permit  biddings  to  be  opened  unless 
the  deposit  offered  amounts  to  at  least  jS40.  (d)  Thus  where,  upon  a  sale  before 
a  Master,  two  lots  were  sold,  one  for  J665d,  and  the  other  for  JSOl,  and  a  per- 
son applied  to  open  the  biddings,  at  an  advance  of  j670  on  the  first  lot,  and  280 
on  the  odier,  the  Vice  ChanceUor,  Sir  J.  Leach,  refused  to  make  the  order  as  to 
the  second  lot,  the  advance  being  under  jIS40  i  but  his  Honor  recommended  the 
party  moving  to  give  a  new  notice  of  motion,  that  the  biddings  for  the  two  lots 
might  be  opened,  and  that  a  resale  might  take  place  upon  one  lot,  upon  an 


(/I)  1  Sogd.  V.  &  P.  66;  Soott  ▼.  Neibitt,  3  Bro.  C.  C.  476. 

(g)  16  Vm.  140. 

(t)  Anon.  3  Mad.  494.  In  nmnj  cases,  however,  the  Coait  has  opened  biddings  upon 
a  leas  advance.  Fufe  Tait  ▼.  Lord  Northwick,  6  Yea.  666,  where  the  biddings  were  opened 
on  an  advance  of  £300  on  £2860 ;  and  Anon.  6  Yes.  148,  where  the  Court  rafosed  to  open 
the  biddings  on  an  advance  of  £100  upon  £8300,  hot  opened  them  on  an  advance  of  £S00. 

(0  7  Yes.  430.  (0  14  Yes.  161.     . 

(fl*)  3  Y.  A;  B.  144.  {x)  1  S.  db  8.  30. 

(y)  Vide  Anon.  8  Mad.  494.  (r)  Brooks  v.  Soaith,  ubi  supra. 

(«)  Videetiamhdroy  t.  Leftoj,  3  Ross.  606,  anU  p.  938. 

(h)  Vide  Anon.  8  Mad.  494.  (c)  Bates  v.  Bonner,  6  Bm.  880. 

(tf)  Fariow  V.  WieUoo,  4  Mad.  460;  vide  Lelaod  v.  Qriffith,  3  MolL  610. 
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adrance  of  £100  on  the  two  1otB.M  In  a  aimOar  case,  however,  die 
Vice  Ghanoellor,  Sir  L.  ShadweU,  althongh  he  allowed  the  hiddinga  to  be 
opened  npon  an  adirance  of  £160  upon  £71^  for  all  the  lota,  refuaed  to  alter  d» 
original  scheme  of  the  aale  without  aome  reaaon  beiii|^  aaaigned  for  it.(€e) 

It  may  be  mentioned  here,  that  in  Watts  v.  Martxn^{f)  where  an  ealate  hal 
r  *d2A  1  ^^'^  ^^  before  the  Master,  in  separate  *iotBy  and  an  appKcalioa 
L  J  vas  made  that  it  mijriit  again  be  pat  np  to  sale  in  one  lot,  a  eon- 

siderable  advance  having  been  offered,  the  parehasers  of  the  lota  oppoaed  die 
motion,  on  the  ground  that,  in  the  expectation  of  a  sale  in  different  lots,  thejbad 
expended  their  time  and  money,  in  making  surveys,  dz^c,  of  the  estate,  wliicii 
they  would  not  have  done  had  they  known  that  the  estate  was  to  be  sold  in  one 
lot;  and  that  in  making  the  order,  (which  was  consented  to  by  die  reaidiiafy 
legatee  and  trustee,)  the  Court,  in  consequence  of  the  hardahip  of  the  ease, 
directed  the  party  applying  to  open  the  biddings  to  pay  the  eosts^  charges^  md 
expenses^  occasioned  to  the  purchasers  by  the  biddings,  to  be  settled  by  dbe 
Master,  in  case  the  parties  differed,  (g) 

In  that  case,  the  Court  favoured  the  applicant,  by  departing,  to  a  certain 
from  its  ordinary  rules ;  in  general,  however,  as  the  biddings  are  merdy 
for  the  benefit  of  the  suitor,  the  Court  will  not  step  out  of  its  oonrse  to 
any  other  person :  therefore,  where  a  motion  was  made  to  open  a  faiddiw  of 
£6020  on  an  advance  of  £150  only,  on  the  ground  that  the  party  had  misua 
the  time  of  sale,  the  Lord  Chancellor  held  the  circumstance,  that  the  bidder  war 
too  late,  to  be  no  ground  at  all,  and  said  he  would  not  open  the  Indding  far  a 
less  over-bidding  than  £600.  (A) 

Where  the  biddings  are  opened,  the  purchaser  is  entirely  discharged  fiom  his 
purchase ;  and  if  he  has  paid  a  deposit,  or  any  part  of  the  purchase  money,  imo 
Court,  he  will  be  entitled  to  have  it  paid  out  to  him.  If  he  is  the  pnrehaaerof 
more  lots  than  one,  and  the  biddings  are  ordered  to  be  opened  as  to  some  of  die 
lots  which  were  first  purchased,  the  purchaser  will  be  aUowed  to  have  die  bid- 
dings opened,  and  to  be  discharged  from  his  purchase,  as  to  all  die  lots  whaA 
he  has  purchased,  it  being  considered  but  reasonable,  that  if,  having  beoomethe 

Surchaser  of  a  subsequent  lot,  in  consequence  of  his  beinff  declared  the  best  bid- 
er  upon  the  prior  lot,  he  should,  if  he  is  deprived  of  the  purchase  of  the  liist 
lot,  have  the  option  of  retaining  or  retiring  from  the  subsequent  lot8.(t)  TTie 
f  *027  1  *P"^^^^^^  in  order  to  entitle  himself  to  such  an  indulgence,  AoM 
L-  J  appear  upon  the  motion  to  open  the  biddings,  and  produce  an  aff- 

davit  that  he  had  bid  for  the  subsequent  lots  in  consequenee  of  nis  haTiw  been 
declared  the  best  bidder  for  the  first  lot  {k)  It  may  be  mentioned,  with  leJcmice 
to  this  subject,  that  where  an  estate  waa  put  up  in  four  iota,  and,  at  the  sale,  A. 
purchases  lot  1,  and,  there  being  no  other  bidders,  the  other  lota  were  boi^tia^ 
and,  afterwards,  B.  opened  the  biddings,  and,  on  the  resale,  became  Uie  par- 
chaser  of  lots  1,  2,  and  3,  whereupon  A.  applied  to  open  the  biddings  of  lots  1 
and  2,  the  Court  would  not  pennit  him  to  do  so,  unless  he  would  ifpree  to  take 
lot  3,  in  case  B.  should  retire  from  it,  at  the  price  it  had  been  sold  for  to  B.  ia 
case  it  should  not  fetch  the  same  price  at  the  resale.  (1) 

It  may  be  observed,  that  the  rules  which  relate  the  practice  of  opeao^ 
biddings  upon  the  aale  of  a  landed  estate^  do  not  ^ply  when  a  oollieiy  is  the 


M  BrookfMd  ▼.  Bradley,  1  8.  A;  8.  3S.       (ee)  Waid  ▼.  Cook^  9  Bin.  88. 
m  4  Bro.  C.  C.  113.  (g)  FufeS.  C.  Edit  Belt  113. 

ft)  AnoB.  1  Vet.  Job.  468. 

(i)  Price  ▼.  Price,  1  8.  dis  8.  836.  F&fe  efumi  Fielder  v.  FMder;  cHed  ibid,  and  Bo^ar 
V.  Bkekwell,  3  Anet.  663. 
(k)  Vide  FieUerT.  Fielder,  akitupra.         (I)  Bates  v.  BonMr,  68iiB.  380. 
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s&bjeet  of  (he  Btle.  In  TfUHam$  r.  Menboraugh^{m)  where  the  collieiy  had 
been  sold  in  one  lot  for  £8850,  the  Viee  ChanceiloTy  Sir  J.  Leach,  directed  &e 
biddinga  to  be  opened  upon  an  offer  to  give  jS10,000,  bat  Loid  Mdon,  upon 
motion^  discharged  the  order,  on  the  ground  that  in  the  event  of  any  body  elae 
bidding  more  at  the  second  sale,  and  being  declared  the  highest  bidder,  the  pur- 
diaser  would  be  dischaiged  and  his  deposit  could  never  be  made  a  security  for 
a  subsequent  bidder,  and,  in  the  meantime,  from  the  fluctuating  nature  of  the 
property,  a  depreciation  might  take  place,  then,  if  the  highest  bidder  at  the 
second  sale  shodd  not  prove  to  be  a  oondkde  purchaser,  a  loss  would  be  occa- 
sioned to  the  owners  of  the  property.  His  Lordship  said  that,  in  TFren  v. 
JRrtoni(n)  the  Court  was  disposed  to  open  the  biddings,  if  security  r.  ^^^g  -i 
were  *given  to  answer  the  difference  between  the  produce  of  the  ^  J 

re-sale  and  of  the  original  sale ;  but  that  it  was  extremely  difficult  to  manage 
the  security,  unless  the  whole  money  were  paid  into  Court,  to  remain  in  Court 
as  a  pledge  that  the  next  purchaser  shidl  perform  his  contract 

The  proper  time  for  opening  the  biddings  is  before  the  Master's  report  of  the 
sale  has  been  confirmed  absolutely ;  after  that,  increase  of  price  alone,  however 
laige,  is  not  sufficient  to  induce  the  Court  to  grant  the  application,  although  it 
is  a  strong  auxiliary  aivument  when  there  are  other  grounds.(o^  In  a  case,(p) 
however,  before  Lord  Rosslyn,  this  rule,  although  so  frequently  acknowledged 
and  acted  upon,  was  not  attended  to,  but  biddings  were  opened  after  the  report 
was  absolutely  confirmed,  merely  on  an  advance  of  price.  This  case  is  now 
completely  over-ruled.  (9) 

Bat  very  particular  circumstances  may,  perhaps,  induce  the  Court  to  open 
the  biddii^js,  aAer  confirmation  of  the  report,  if  the  advance  be  considerable. 
Thus,  in  a  ease,(r)  where  the  owner  of  the  estate  (who  joined  in  a  motion  for 
tfie  parpeee  of  opening  biddings,  afier  the  report  was  absdutely  confirmed,) 
was  m  prison  at  &e  time  of  the  confirmation,  and  it  appeared  that  he  would 
have  opened  the  biddings  before  confirmation  of  the  report,  had  he  been  able ; 
end  had  even  directed  persons  to  bid  more  than  what  the  estate  sold  for,  who 
deceived  him,  and  an  advance  of  JS4000  fbeinf  more  than  one-fourth  of  the 
oiighial  pnreluise  money,)  was  offered,  the  biddings  were  opened  on  the  deposit 
of  the  j£4000  being  made. 

Strong  as  the  circumstances  in  this  case  were.  Lord  Eldon,  in  a  subsequent 
ease,  expressed  great  disapprobation  of  the  decision,  and  determined,  generally, 
that,  after  a  purchaser  has  confirmed  his  report,  unless  some  particular  principle 
aiises  out  of  his  character,  as  connected  with  the  ownership  of  the  estate,  or 
some  trust  or  confidence,  or  his  own  conduct  in  obtaining  his  *re-  p  ^^g^g  -1 
port,  tibe  bidding  ought  not  to  be  opened.  (9)    Lord  Redesdale,  also,  ^  -■ 

in  a  ease  before  him,  held  that  biddings  could  not  be  opened  after  the  report  was 
abscdately  confirmed,  unless  on  the  grdbnd  of  fraud  on  the  part  <^  the  pur- 
chaser ;  and  said  he  considered  it  to  tne  advantage  of  suitors  to  observe  greater 


(m)  T.  A  R.  70. 

(n)  8  Yes.  602.  This  case  affords  a  remarkable  illastration  of  the  danger  of  opening 
biddings  in  the  ease  of  collieries.  On  the  fiist  sale,  the  colliery  was  sold  for  £28,000 ;  the 
Ccnifft  opened  the^biddings,  as  it  turned  oat,  ibr  a  fictitious  bidder.  Afterwaids  the  biddings 
were  agsin  opened,  and  the  lot  pat  up  for  sale  three  times ;  on  the  two  first  occasions  the 
flam  bid  fell  to  £12,000  and  £6,000;  tit  the  last  sale  it  was  sold  Ibr  £16,000,  and  there 
was  an  actoal  loss  of  the  dtfierenoe  between  £23,000  and  £16,000. 

(o)  i  8adg.  y.  A  P.  67. 

(/»)  Chatham  ▼.  Orageon,  6  Yes.  86;  and  see  his  Lordship's  deeiiiony  when  Lord  Com- 
miflsioDer,  in  Prideaaz  v.  Prideaoz*  1  Bro.  C.  C.  287. 

(9)  1  Sodg.  Y.  A  P.  67. 

(r)  Watson  ▼.  Birch,  2  Yes. Jan.  61 ;  4  Bro.  C.  C.  172,  8.  C. 

(s)  Moriee  ▼.  the  Bishop  of  Dorham,  11  Yes.  67. 

Vol.  V,— K 
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Strictness  in  opening  biddings,  as  it  would  piocnre  better  sales.  (/|  Anl  ki 
still  later  case,  Lord  Eldon  adhered  to  the  same  rule,  and  said  that  ne  eosld  Ml 
do  a  thing  more  mischievous  to  the  suitors,  than  to  relax  further  the  biidii| 
nature  of  contracts  in  the  Master^s  Office,  half  the  estates  that  are  soM  in  ii 
Court  being  thrown  away,  upon  the  speculation  that  there  will  be  to  oppr 
tunity  of  purchasing  them  afterwards,  by  opening  the  biddings,  ^ti^ 

Fraud  will,  of  course,  be  a  sufficient  ground  for  opening  the  bioduiga.  TW 
fore,  if  the  parties  agree  not  to  bid  against  each  other,  (jt)  or  if  a  surrey  be  mie 
of  an  estate  with  some  degree  of  collusion  with  the  tenants,  and  it  misrepiaai 
the  value  and 
this  fraud 

purchaser  of  the  estate  be  partner  with  the  solicitor  in  the  cause,  and  k  is  poi- 
session  of  some  particular  knowledge,  to  the  benefit  of  which  the  other  pM 
were  entitled  ;{z)  in  all  these  cases  the  Court  will  open  the  biddings,  althoi|^ 
the  report  had  been  absolutely  confirmed. 

When  a  person  is  desirous  of  opening  a  bidding,  he  must,  at  his  vn  a- 
pense,  apply  to  the  Court,  by  motion,  for  that  purpose,  stating  the  dnm 
offered.  Notice  of  the  motion  must  be  given  to  the  person  reported  lobe tk 
purchaser  of  the  lot,  as  well  as  to  the  parties  in  the  cause,  (a)  If  die  CoK 
r  *9ao  1  approve  of  the  sum  offered,  the  application  will  be  granted,  *a4 
L  -J  on  the  order  being  drawn  up,  entered,  and  served,  a  new  nk  w/^ 

be  had  before  the  Master. 

The  order  is,  in  general,  drawn  upon  the  condition  that  the  party  eppln 
do  immediately  pay  the  deposit  (^)  He  most  also  bear  the  expense  of  p^ 
in  his  deposit,  and  pay  the  costs  of  the  first  purchaser.  When  the  fintpV' 
chaser  has  paid  in  his  money,  and  the  purchase  money  or  any  part  of  it  ^ 
not  been  laid  out,  he  must  pay  interest  at  the  rate  of  £4  per  cent  on  the  imnk^ 
or  siich  part  of  it  as  the  Master  shall  find  to  have  lain  dead.(e^  Tl^hen,  beff- 
ever,  the  purchase  money  has  lieen  laid  out  at  the  instance  of  tne  porelniatk 
most  take  back  the  stock,  whether  the  funds  have  fallen  or  risen  sisee  At 
investment  (oQ  The  applicant  must  also,  if  the  estate  has  been  add  in  •mb' 
lots,  and  he  applies  to  have  it  resdd  in  one  lot,  pay  the  origmal  porehtfcai^ 
chaiges  and  expenses  they  may  have  been  put  to,  in  bavii^  surfeymude^^ 
preparatory  to  the  bidding.(e^ 

These  were  the  terms  of  tne  order  in  Watts  v.  Martin,{ee)  which  have  bes 
before  alluded  to.  The  order  in  that  case,  however,  was  special,  and  >Mb* 
meet  the  circumstances  of  the  case,  for  in  ordinary  cases  the  Court  will  i^ 
give  any  particular  directions,  and  where  an  application  was  made  to  M 
Thurlow,  upon  a  motion  to  open  biddings,  for  a  direction  to  the  Mtftfl* 
include,  in  the  costs  of  the  purchaser,  the  expense  of  a  joomey  to  the  cM 
his  Lonlship  refused  to  give  any  particJular  directions,  aaying  the  Msster  veA 
under  the  general  directions,  make  the  allowance,  according  to  the  pneli^|/l 

The  proceedings  upon  the  resale  will  be  the  same  as  those  upon  the  ocfv 
sale.(^)  It  is  said,  in  a  book  of  the  higheat  authority,  that  if  toe  hiddi^pi" 
opened,  the  estate  may  be  allotted  for  sale  in  a  different  manner.(A}    It  ii  ^^ 

(t)  Fergus  t.  Gora»  1  8ch.  &  Lef.  860.         (u)  Whits  ▼.  Wiboo,  14  Vm.  1«* 

(x)  Sea  Watmin  ▼.  Bitch,  S  Yes.  jon.  62. 

(y)  Ryder  ▼.  Gower,  6  Bro.  P.  C.  306 ;  and  See  Watw>n  ▼.  Bireh,  3  Yai.  jm.  ^ 

Jz)  Price  V.  Moiod,  July  14, 1764,  before  Lord  Hardwicke;  Ryder  ▼.  Gower,  vliiif*' 
tee  WatsoD  ▼.  Birch»  2  Yes.  joo.  64. 


(a)  1  Sodg.  Y.  dc  P.  66.  (b)  Adob.  6  Yes.  612. 

(c)  1  Sndg.  Y.  A  P.  66.  (iQ  Ibid  71,  ante,  p.  M 

(e)  Tide  anU,  926.  (ee)  4  Bro.  C.  C.  US. 

0  Anon.  2  Yea.  jon.  266.  (g)  2  Smith,  216. 

)  1  Sadg.  Y.  dc  P.  69. 
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however,  stated  whether  an  order  is  necessary  to  warrant  such  a  yariation  $-but 
in  the  case  to  which  the  learned  author  refers  as  the  authority  for  his  position^ 
the  alteration  of  the  allotment  was  'directed  by  the  order  for  open-  p  ^^gn.  -^ 
ing  the  biddings,  (t)  and  was  accompanied  with  very  particular  di-  ^  -J 

ieetions.(&^ 

Where  oiddings  are  opened  and  a  resale  takes  place,  the  person  at  whose 
instance  the  biddings  were  opened  will,  if  he  is  outbid  at  the  resale,  be  dis- 
ehaiged,  and  will  be  entitled  to  receive  back  his  deposit ;(/)  but  he  will  not  be 
entitled  to  an  allowance  for  his  costs,  as  they  are  in  the  nature  of  a  premium 
paid  by  him  for  the  opportunity  of  bidding. (m)  Where,  however,  the  biddings 
nave  been  opened  for  the  express  benefit  of  the  family,  costs  have  been  allowed,  (n) 

Where  a  solicitor  obtained  leave  to  open  biddings  on  behalf  of  one  George 
Beauchamp,  and,  upon  the  resale,  a  person,  who  was  declared  the  highest  bidder, 
turned  out  to  be  a  sl^m  bidder,  and  did  not  complete  his  contract.  Lord  Hard- 
wicke  discharged  the  report  of  his  being  the  best  bidder,  and,  it  being  admitted 
by  ttie  solicitor,  that  there  was  no  such  person  as  Geoige  Beauchamp,  his  Lord- 
ship ordered  the  solicitor  to  stand  as  best  bidder  at  the  price  at  which  he  had 
opened  the  biddings,  (o) 


Sales  by  Private  Contract. 

It  has  been  stated,  that  where  an  estate  is  sold  by  order  of  the  Court,  the  sale 
is  generally  effected  by  public  auction,  the  Court  will,  however,  where  it  is  for 
the  interest  of  the  parties,  depart  from  its  usual  course  and  allow  of  the  property 
being  disposed  of  by  private  contract ;  it  is,  however,  to  be  observed,  that  where 
there  has  been  a  decree  for  sale  before  the  Master  in  the  ordinary  form,  the  par- 
ties will  not  be  at  liberty  to  depart  from  that  form,  without  an  order  to  warrant 
it  ;(p)  *and,  it  seems,  that  if  an  estate  directed  to  be  sold  before  a  ^  ^^^oo  -i 
Master,  is  sold  by  private  contract,  or  in  any  other  manner  contrary  ^  -I 

to  the  order  of  the  Court,  and  not  actually  conveyed  to  the  purchaser,  the  Court 
will  not  take  notice  of  the  sale,  but  will  direct  the  estate  to  be  sold  before  the 
Master  according  to  the  decree. (9^ 

The  proper  course  for  an  individual  to  pursue  who  is  desirous  of  purchasing, 
by  private  contract,  an  estate  which  has  been  directed  to  be  sold  before  the  Mas- 
ter to  the  best  purchaser,  is,  to  make  a  proposal  to  the  vendor,  or  to  the  plaintiff 
in  the  canse,  and  to  procure  him,  or  some  other  party  in  the  cause,  to  make  an 
application  to  the  Court,  for  an  order  to  refer  it  to  the  Master  to  inquire,  and 
state  to  the  Court  whether  it  will  be  for  the  benefit  of  the  parties  interested  in 
die  estate,  that  his  proposal  should  be  accepted.  Sometimes,  in  cases  of  this 
nature,  a  contract  is  actually  entered  into  by  the  parties,  subject  to  the  appro* 
bation  of  the  Master,  before  any  application  is  made  to  the  Couit,(f)  the  advan- 
tage of  which  course  appears  to  be,  that  a  definite  arrangement  is  entered  into, 
subject  to  the  Master's  approval,  before  any  expense  is  incurred,  either  before 
the  Court,  or  before  the  Master.  («) 


(1)  Witti  ▼.  Martin,  4  Bro.  C.  C.  118.  {k)  Vide  ante,  p.  935. 

(/)  WilUuns  ▼.  Atteaboroagfa*  T.  &  H.  77. 

(m)  Rigt^  V.  M'Naman^  6  Vet.  466 ;  Earl  Maodeafield  ▼.  Blaka*  8  Yet.  314;  TnAuBs 
▼.  CUnton,  1  v.  &  B.  361. 

(n)  Earl  Macclesfield  ▼.  Blake,  supra,-  Owen  ▼.  Foolka,  9  Yes.  348;  Weat ▼.  Yinoent, 
IS  Yea.  6.  Trefona  ▼.  Clinton.  1  Y.  &  B.  861. 


(o)  Moleeworth  v.  Opie,  1  Dick.  389.      ( o)  Vide  Annealey  ▼.  Adunst,  8  P.  Wma.  383. 
fq)  1  Sogd.  Y.  6c  P.  64.  (r)  3  Smith,  319. 

(«)  Ibid. 
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yniete  an  estate  has  been  put  up  for  sale  in  lots,  and  either  the  whole  or  flf 
of  the  lots  are  unsold,  the  practice  is  to  move  the  Court  for  an  order,  that  ti 
plaintiff  may  be  at  liberty,  with  the  approbation  of  the  Master,  to  sell,  by  pn- 
yate  contract,  all  or  any  part  or  parts  of  the  premises  which,  by  the  detm 
were  directed  to  be  sold,  which  had  not  then  been  sold  or  disposed  d^  sabjen 
to  such  terms  and  conditions  as  the  Master  shall  think  fit  The  order  is  dkiwi 
up  in  the  terms  of  the  notice,  and  gives  the  Master  liberty  to  approve  of  aif 
such  contract  or  contracts,  and  to  settle  the  conveyances  consequent  fheteooiii 
case  the  parties  differ  about  the  same.  The  plaintiff's  solicitor  then  atm 
into  a  written  contract,  with  any  person  willing  to  purchase,  <  subject  to  is 
approbation  of  the  Master.'  When  this  has  been  done,  a  state  of  facta,  sliliK 
r  *D9^  1  ^  contract,  is  cairied  into  the  Master's  Office,  *and  pioeeedn 
L  -J  upon  in  the  usual  manner.     This  state  of  facts  should  be  soppolri 

by  an  affidavit  of  a  surveyor,  or  other  competent  person|  that  the  tenns  of  te 
contract  are  fair,  and  that  it  will  be  beneficial  to  the  estate  that  the  same  staM 
be  carried  into  effect 

If^  upon  such  reference,  as  above  pointed  out,  the  Master  reports  in  favoorrf 
the  contract,  a  petition  must  be  presented  and  served  prayiqg  that  the  MmIiA 
report  may  be  confirmed,  and  that  the  contract  may  be  carried  into  eflect^ 
The  order  made  upon  this  petition  usually  directs  all  proper  parlies  to  jom  a 
and  execute  the  necessary  conveyance  to  the  purchaser,  or  as  he  shall  diM. 
such  conveyance  to  be  setded  by  the  Master  in  case  the  parties  difiler  about  ik 
same.  The  tide  is  then  investigated,  the  purchase  completed,  and  the  eoawf- 
ance  executed  in  the  same  manner  as  upon  a  purchase  at  a  sale.(r} 


SECTION  Vffl. 

Master*  s  Report. 

A  Repost  is  <  a  Master's  certificate  to  the  Court,  how  the  fiicts  or 
referred  to  him  are  or  do,  upon  examination,  appear  to  him,  or  of  sometfaiif « 
which  it  is  his  duty  to  inform  the  Court '(«) 

Formerly  there  appears  to  have  been  an  opinion  prevalent  in  the  piofcaiiM. 
that  there  was  a  difference  between  a  report  and  a  certificate.  In  Jtmes  v.  Av- 
ell^{t)  Sir  A.  Hart,  V.  C,  said,  that  the  difference  between  a  report  and  acer 
tificate  was,  that,  with  respect  to  the  former,  the  Court  had  laia  it  down  at  a 
inflexible  rule,  that  before  exceptions  could  be  taken  to  it,  objections  most  bt 
carried  in  before  the  Master ;  but  that  there  was  no  such*  rule  with  respeetH 
r  *fi34  1  ^^  l^^T-  III  Chennel  *v.  ilfaffm,(ti)  however,  the  present  Visr 
t-  J  Chancellor,  Sir  L.  Shadwell,  afler  a  very  carefbl  invest^atioa  d 

the  subject,  came  to  a  different  conclusion,  and  exprraed  his  opinion  to  be  to 
there  is  no  distinction  between  a  Master's  report,  and  a  Master  s  certificate,  wi 
that  Master's  reports  and  Master's  certificates  are  convertible  terms.  Bait  k 
this  as  it  may,  ihe  dispute  is  merely  one  respecting  terms ;  for,  tint  thoeii  t 
practical  distinction  between  some  reports  or  certificates  of  Masters  and'odtfL 
with  regard  to  the  power  of  taking  exceptions  to  them,  witiioot  prefvioiis  ^kff- 
tions  having  been  carried  in,  is  un&bitable ;  and  the  terms  ^Mastei^s 
and  <  Master's  report'  appeared  to  have  been  opposed  to  each  otiiei  §ar  the 

(q)  3  Boath,  218.  (r)  Ibid. 

(#)  Piws.  Reg.  377.  (0  1  Sim.  887. 

(tt)  4  Sim.  840. 
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poee  of  maikiitt  the  dtstinetion }  thus  the  term  rqH>rt  has  been  applied  to  thoae 
reports  or  certificates  that  are  made  by  the  Master,  upon  a  reference  to  him  by 
decree  or  decretal  order  upon  which  it  is  intended  to  ground  a  further  decree, 
(and  to  which,  as  we  shall  hereafter  see,  no  exception  can  be  taken,  unless  a 
previous  objection  has  been  carried  in  to  Uie  draft  report,)  whilst  the  term  eerti" 
Jkate  has  been  more  commonly  applied  to  those  reports  or  certificates  which 
aie  intended  merely  as  the  foundation  for  some  future  interlocutory  order  or 
pieces?,  and  are  not  intended  as  the  ground  of  a  decree  or  decretal  older,  [x) 

On  the  present  occasion,  our  observations  will  be  directed  to  *the  p  iitao^  n 
leportB  or  certificates  made  by  Master's  upon  which  further  decrees  L  ^  J 
or  decretal  orders  are  to  be  founded,  and  which  for  the  purpose  of  distinguish- 
mg  them  from  reports  or  certificates  of  the  other  description,  we  shall  talce  the 
lijj^rty  of  calling  *  reports.' 

Master's  reports  are  either  general^  or  separate^  General  reports  embrace 
the  whole  matter  referred  to  the  Master  by  a  particular  decree  or  order;  but  a 
lepante  report  embraces  only  one  distinct  ol^ect  of  the  reference. 

Separate  reports  are  made  in  cases  in  which  it  may  be  inconvenient  to  the 
parties  to  wait  till  the  general  report  for  the  opinion  of  the  Master,  upon  a  par- 
lieolar  matter  before  him  under  the  decree.  By  the  old  practice  of  the  Court, 
a  separate  report  could  not  be  made  without  a  special  direction  in  the  decree,  or 
epecud  order  made  upon  motion  or  petition  for  that  purpose,  which,  however, 
was  granted  for  asking,  at  the  expense  of  the  party  applying  ;(y)  but,  by  Lord 
Lyndhurst's  Orders,  (z)  it  is  provided,  that  in  all  matters  referrod  to  him,  the 
Master  shall  be  at  liberty,  upon  the  application  of  any  party  interested,  to  make 
a  separate  report  or  reports,  from  time  to  time,  as  lo  him  shall  seem  expedient  | 
the  costs  of  such  separate  reports  to  be  in  the  discretion  of  the  Court 

The  party  desirous  of  obtaining  a  separate  report,  must  take  ont  a  warrant  to 
shew  cause  why  a  warrant  on  preparing  a  draft  of  snch  separate  report  should 
not  be  issued,  and,  if  the  Master  concurs  in  his  view^of  the  subject,  uie  warrant 
issues  and  the  separate  report  is  prepare^  accordingly,  (a)  If  no  cause  is  shewn 
upon  the  return  of  this  warrant,  a  warrant  to  prepare  the  report  miist  be  issued 
and  served^  after  which  no  further  evidence  can  be  received  as  to  the  matter  to 
be  compriBttd  in  the  separate  report  (6) 

The  form,  manner  of  preparing,  objecting,  and  excepting  to,(e)  and  confirm- 
ing separate  reports,  are  neariy  the  same  as  *upon  general  reports,  p  ^^^  -■ 
the  only  difference  being,  that,  when  it  is  intended  to  act  upon  them,  ^  -^ 

^  ,1 II  -, ■ ■ — • — __^__^.^^_^_^_^^^^..,^.^^ 

(x)  It  is  to  be  obflerred,  that,  in  moit  of  the  cases  in  which  a  Master  is  required  to  certiff, 
iliineccsBary  for  him  to  exercise  some  degree  of  jadgment  or  discretion ;  in  such  cases  the 
drtSAeale  is  liable  to  exeeption,  for  (he  purpose  of  taking  the  opinion  of  the  Court  as  to  the 
comdoesi  of  the  judgment  exercised  by  the  Master;  there  aie»  however,  other  cans  ia 
which  the  Master  is  req[uired  to  make  a  certificate,  which  do  not  caU  for  the  exercise  of  any 
judgment,  as  in  the  case  of  certificates  to  the  Court  of  the  proceedings  in  his  office,  whid^ 
bf  the  57th  order  of  1828,  he  is  directed  to  make  upon  the  application  of  any  person,  vide  antet 
pL  794 ;  of  the  nme  nature  is  a  certificate  of  the  &ct  of  documents  not  having  been  deposited 
nnsoant  to  an  order,  which,  according  to  the  recent  decision  of  Lord  Langdale,  in  Kemp  ▼. 
Wadfl^  2  Keen,  687,  (coofitming  that  of  Sir  A.  Hart,  V.  C,  m  Jones  ▼.  PoweU,  1  Sim. 
387, )  is  a  certificate  which  does  not  admit  of  exception,  9ufeimr«,  811.  In  fret,  certificates 
of  this  description  are  of  the  same  nature  as  the  certificates  of  anj  other  oiBcer  of  the  Court, 
whD  certifies  as  to  a  mere  matter  of  fact  belonging  to  his  department,  snch  as  the  certificate 
of  the  Accountant  General  as  to  money  not  having  been  pud  into  Court,  or  of  the  clerk  in 
Courts  of  documents  not  having  been  deposited  with  him,  pursuant  to  an  order  of  the  Court, 
which  certificate,  if  wrong  in  point  of  fact,  must  be  quashed,  upon  motion,  and  not  excepted  to. 

(y)  %  Em.  ed.  NewL  478.  (x)  Ord.  1828,  LXX. 

(a)  2  Smith,  168.  (b)  AntCj  p.  849. 

(e)  Where  a  party  to  a  smt  objects  to  a  separate  report,  he  must  except  to  it  in  the  nsual 
mumer,  and  cannot  proceed  by  petition;  Drever  ▼.  Maudeafey,  7  Sim.  240. 
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the  cause  is  not  set  down  for  hearing  upon. farther  directions,  as  ic  is  vposa 
general  report,  but  a  petition  must  be  presented  to  the  Court,  prsyioigr  such  dm- 
tions  as  arise  out  of  the  separate  report. 

It  is  to  be  observed  that,  in  order  to  facilitate  the  promae  of  a  suit  inetteHfii 
for  the  administration  of  the  assets  of  a  person  deceased,  it  is  provided,  bj  the 
71st  order,(d)  that  where  a  Master  shall  make  a  separate  report  of  debfei  « 
legacies,  there  the  Master  shall  be  at  liberty  to  make  such  certificate  as  he  ihisb 
fit,  with  respect  to  the  state  of  the  assets,  and  that  every  person  having  an  intend 
shall,  Uiereupon,  be  at  liberty  to  apply  to  the  Court  as  he  shall  be  advised.  The 
object  of  this  order,  is  to  enable  Uie  parties,  when  it  shall  appear  that  the  hah 
are  more  than  sufiicient  to  satisfy  debts  and  legacies,  to  make  such  api^icatioH, 
with  regard  to  the  residue  of  the  property,  as  their  interests  in  it  may  aothoiiM 
them  to  make  without  waiting  till  the  general  report  Thfis,  in  a  suit  for  te 
administration  of  assets,  if  the  Master  reports  that  there  are  debts  due  by  the 
testator  remaining  unpaid,  and  that  there  is  a  fund  available  for  the  payment  tf 
them,  application  may  be  made  to  the  Court,  by  petition,  to  direct  the  payise^ 
of  the  debts.  So,  if  the  Master  repiHls  that  there  are  no  debts,  the  individBili 
entitled  to  the  residue,  if  they  have  been  ascertained,  may  apply  to  the  Coortfar 
a  distribution  of  part  of  the  fund.  It  is,  however,  to  be  observed,  that  sock  a 
distribution  ou^t  not  to  be  made  without  retaining  a  sufficient  som  lo  defir^ihe 
costs  of  the  suit 


The  Master  having  obtained  all  the  necessary  information  to  enable 
prepare  his  general  report,  which  must  comprise  the  conclusions  whieh  he  k» 
come  to  upon  all  the  matters  referred  to  him  by  the  decree,  (e)  a  warrant  is,  npoB 
his  intimation,  taken  out  by  the  solicitor  conducting  the  cause  nnder  writlcn  tins 
^  7b  shew  cause  why  the  Master  should  fwt  proceed  to  prepare  Ms  rtport 
r  «09<y  1  Aerein.'  This  warrant  is  *issaed  in  conformity  with  the  OTuef 
L  ^"^  J  Lord  Lyndhurst's  Orders,(/)  by  which  it  is  directed,  «dist  the 
Master  shall  not  receive  further  evidence,  as  to  any  matter  dependii^  befoia 
him,  aAer  issuing  the  warrant  on  preparing  his  report,  but  that  he  AsM^  not 
issue  such  warrant  without  previously  requiring  the  parties  to  shew  eanse^  wkj 
such  warrant  should  not  issue,' 

AAer  the  warrant  to  shew  cause  has  expired,  the  warrant  ^  On  prtpamg  ths 
Seport*  must  be  issued  and  served,  which  operates,  as  we  have  seen,  by  way  of 
bar,  to  further  evidence. 

By  one  of  Lord  Coventry's  Orders,  after  stating  ^that  the  Masters  of  the 
Conrt  do  sometimes,  by  way  of  inducement,  fill  a  leaf  or  two  of  the  liigiiiwn 
of  their  reports,  and  sometimes  more,  wi^  a  long  and  particular  recital  of  the 
several  points  of  the  order  of  reference,'  it  is  ordered,  ^that  they  shall  foibctf 
such  iterations,  the  same  appearing  sufficiently  in  the  order,  and  without  stj 
other  repetition  than  this,  **  according  to  an  order,  or  by  the  direction  of  a 
order,  of  such  a  date,"  shall  fall  direcUy  into  the  subject  matter  of  their  rapoit 
setting  down  the  same  clearly,  but  as  briefly  as  they  can,  for  the  ease  both  of  ike 
Court  and  parties. '(^)  This  order,  however,  so  fiir  at  least,  as  restride  the 
recitals  of  the  points  of  the  order,  in  the  commencement  of  the  decree,  is  gene- 
rally observed ;  but  it  is  the  practice  of  the  Masters,  in  their  reports,  to  spedfy 
the  particular  head  of  each  direction  contained  in  the  order  separately,  and  thei 
to  dispose  such  direction  before  he  proceeds  to  report  upon  another,     Tbie 


(d)  Old.  1828.  (e)  BeuMt's  Old. 

(/)  Ord.  1838.  (g)  Bsames's  Old.  81. 
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method  of  preparing  reports  is  most  useful,  since  it  keeps  all  the  separate  suh- 
joets  of  reference  distinct  from  each  other,  and  enables  the  Master  to  give  his 
ocMiclusions  upon  each  in  a  clear  and  distinct  form.  And  it  is  to  be  remarked, 
that  gi^t  care  is  necessary  in  preparing  a  report  to  dispose  of  all  the  matters 
which  have  been  referred,  either  by  findings  of  the  Master  upon  each  section  of 
the  decree,  or  by  pointing  out  what  matters  of  reference  have  been  waived  ;(A) 
and,  where  a  separate  report  has  been  made,  it  will  be  necessary  to  allude  to  it 
in  the  general  report,  specifying  the  particulars  of  it,  so  that  the  Court  may  see 
that  all  the  inquiries  ^directed  by  the  decree,  have  been,  in  some  r-  ^^  -i 
way  or  other,  disposed  of  by  the  Master,  (t)  L       ^°    J 

The  Master,  however,  must  not  go  beyond  the  matters  referred  to  him,  and 
it  is  laid  down,  in  one  of  Lord  Bacon's  Orders,  (Jr)  that  if  a  Master  reports  as  to 
matter  which  is  not  referred  to  him,  his  report,  so  far  as  relates  to  that  matter, 
is  a  nullity.  It  has  been  decided  that,  in  such  a  case,  the  proper  course  is,  not 
to  except  to  the  Master's  report,  but,  before  it  is  confirmed,  to  apply  to  the  Court, 
that  it  ma^  be  referred  back  to  the  Master  to  review  his  report,  but  that,  if  no 
such  application  is  made,  and  the  report  should  be  confirmed,  the  Court  will  pay 
no  attention  to  it,  except  so  far  as  it  is  warranted  by  the  decree.  (/) 

It  may  be  stated,  with  reference  to  this  part  of  the  subject,  that  no  exceptions 
wili  lie  to  a  Master's  report,  upon  the  ground  that  he  has  introduce  irrelevant 
matter,  and  that,  where  exceptions  were  taken,  because  a  Master  had  set  forth 
in  his  report  certain  parts  of  an  affidavit,  and  had  annexed  to  his  report  certain 
schedules  and  inventories,  which  it  was  insisted  upon  were  irrelevant,  and  occa- 
sioned great  and  unnecessary  expense,  the  Master  of  the  Rolls,  Sir  J.  Leach, 
would  not  permit  the  exceptions  to  be  aigued.(m) 

Generally  speaking,  it  is  the  duty  of  the  MasUsr  to  meet  all  the  difficulties  that 
may  arise  in  the  discharge  of  his  office.  In  some  way  or  other,  he  must  so 
provide  as  that  all  the  accounts  and  inquiries,  directed  by  the  decree,  shall  be 
folly  taken  ;(n)  at  least  it  is  the  Master's  duty  to  go  on  with  them,  until  he  finds 
a  difficulty  arising  from  want  of  sufficient  powers,  and  then  an  application  must 
be  made  to  the  Court,  either  by  the  Master  or  by  the  parties,  to  do  that  which 
is  necessary  in  order  U>  supply  the  defect  of  his  authority,  (o)  A  motion,  how- 
ever, cannot  be  made  for  the  purpose  of  getting  the  Court  to  point  out  to  the 
Master  the  form  in  which  he  is  to  make  his  report  (p) 

When  the  Master  is  directed  to  ascertain  a  feet,  he  must  not  content  himself 
with  stating  the  circumstances  and  leaving  *the  Court  to  draw  its  r-  ^^g^g  -i 
own  conclusion,  but  he  must  draw  the  conclusion  himself;  thus,  *-  ^ 

where  it  was  referred  to  the  Master  to  report  whether  a  particular  individual  was 
living  or  dead,  and  the  Master  stated  the  circumstances,  viz :  that  the  individual 
went  to  America ;  that,  upon  his  arrival  there,  a  letter  was  received  from  him, 
and  that,  since  that  period,  which  was  fourteen  years  before  the  date  of  the 
report,  he  had  not  been  heard  of.  Lord  Eidon,  acting  upon  what  he  understood 
to  have  been  Lord  Alvanley's  course,  sent  it  back  to  the  Master  to  report 
whether  the  individual  was  dead  or  not  {q)  It  may  be  mentioned  here,  that, 
even  when  the  evidence  is  such  that  it  is  impossible  to  arrive  at  any  degree  of 
certainty  upon  it,  yet,  if  it  is  sufficient  to  affi>rd  a  reasonable  ground  of  pre- 
sumption one  way  or  the  other,  the  Master  is  boimd  to  find  in  favour  of  such 
presumption,  (r)     The  Master,  however,  is  not  bound  to  state  the  inferences  of 

(h)  Bennett,  18.  *  (i)  Bennett,  18.  .« 

Ik)  Beemee's  Ord.  S3.  (/)  Jenkins  v.  Briant,  6  Sim.  606. 

(m)  Ruflbid  ▼.  Bishop,  5  Ross.  847.  (n)  Vide  Paynter  ▼.  Houston,*  3  Mer.  308. 

(o)  Ibid.  (p)  Agarv.  Oarney,  2- Mad.  389. 

^g)  Lee  v.  Willock,  6  Yes.  606;  vide  etiam  Dixon  v.  Dixon,  8  Bro.  C.  C.  ed.  Belt,  610. 

r)  Vide  Fenner  ▼.  Agntter,  1  M .  &  K.  130. 


t 
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law  aruriqg  from  the  facts  before  him;  and  where  facts  are  ao  deariy  atalfli  a  a 
reporty  as  necessarily  to  ioTolve  a  particiilar  oonsequenoe»  it  is  for  the  Covtti 
act  upon  the  facts  so  reported^  and  it  would  not  be  a  proper  gHHuid  of  emo- 
tion, that  the  Master  had  omitted  to  point  out  the  eoneeqaenee.(s) 

It  is  not,  indeed,  the  general  practice,  unless  in  particular  cases,  for  the  Mat- 
ter, upon  references  to  inquire  into  facts,  to  state  the  special  diennistsiiees  d 
the  case  in  his  report,  without  he  is  expressly  directed  to  do  so.  By  Laid  Qs- 
rendon's  Orders,  (^)  the  Masters  are  not,  upon  the  importunity  of  cousd,  ksv 
eminent  soever,  or  their  clients,  to  return  special  certificates,  unless  they  at 
required  by  the  Court  to  do  so,  or  that  their  own  judgment,  in  respect  of  difi* 
colty,  leadeth  them  to  it,  such  kind  of  oertificates,  for  the  most  part, 
a.  unless  trouble  rather  than  ease  to  the  Court,  and  certain  expense  to  dbe 
It  is  to  be  obsenred,  however,  that,  under  this  order,  considoable 
left  to  the  Master,  and  that,  notwithstanding  it,  he  may,  and  freqaemly  dsei, 
r  *040  1  "^^  special  circumstances  in  his  report,  without  any  specific  *< 
^  -J  to  warrant  it.(t/)  .  It  is,  nevertheless,  frequently  the  pndiee,  i 


it  is  apprehended  that  particular  circumstances  may  come  out  upon 
before  me  Master,  which  may  influence  the  opinion  of  the  Court,  whn  ikt 
cause  comes  on  upon  further  directions,  to  ask,  at  the  hearii^,  for  a 
direction  in  the  decree  or  order,  that  the  Master  may  be  at  liberty  to 
cial  circumstances,  (or)  Under  such  a  direction,  however,  the  Master 
set  forth  the  evidence  with  his  opinion  upon  it,  but  he  should  stale  the 
of  fact,  for  the  judgment  of  the  Court,  in  the  same  mannor  as  n  Com  d 
Law ;  they  only  state  the  facts  allowed  by  both  sides,  in  a  special  veidid,  lot 
never  meddle  with  any  part  of  the  evidence  on  either  side.(y) 

But  although  the  Master  doe^  not,  unless  under  special  cucomslaii 
the  evidence  upon  which  he  proceeds  in  making  his  report,  yet  he  ^ 
refers  to  it,  either  in  the  body  of  his  report  or  in  a  schedule  amiemi  to  it. 
When  he  reports  upon  accounts,  he  generally  states  the  result  of  the  acooasii 
in  the  body  of  the  report,  and  refers  to  schedules  as  to  the  paitiealar  ilesiL 
These  schedules  must  be  annexed  to  the  report  and  filed  with  it,  and  it  wil  isl 
be  sufficient  that  they  should  be  entered  in  a  book  kept  in  the  Master's 
in  the  same  manner  as  the  accounts  of  receivers.  (2:) 

When  the  Master  has  prepared  his  report,  an  intimation  of  his  hsvii^ 
so  is  given  to  the  solicitor  for  ttie  party  conducting  the  cause,  (who  haa,  _ 
erally,  bespoken  a  copy  of  the  drafi  report,)  that  the  draft  report  is  reedy.  Asf 
party,  however,  may  apply  to  the  Master  to  make  his  report,  fa)  and  when  iie 
draft  is  prepared,  a  warrant  must  be  taken  out  and  served  upon  all  parties  attxei'm 
r  *941  1  ^^  ^^^  underwritten— '^^^  ^Master  has  prepared  the  dnfi  tflu 
L-  -^  general  [or  separate]  reporUp)    This  is  done  for  the  poipoM  d 

informing  the  parties  that  |he  report  is  ready. 

Upon  the  service  of  this  warrant,  the  parties  requiring  it  must  pioeiiie, 
the  Master's  cleric,  a  copy  of  the  draft  report,  or  of  sudi  pari  of  it  as 


(ff)  Per  Sir  C.  C.  Fe^^  M.  R.,  Blck  v.  Motly,  2  M.  de  K.  312. 

(0  Beames's  Ord. 

(fi)  Vide  anon.  2  Atk.  620;  Champeraowne  v.  8cott»  4  Mad.  209. 

(x)  Seton  on  Dec.  24. 

(v)  Ducheee  of  Marlborough  v.  Wheat,  I  Atk.  454. 

(z)  Smith  V.  Smith,  2  Dick.  789.     For  the  conveDienoe,  however,  of 
refer  to  accounts  taken  in  the  Maeter*8  Offioe,  it  is  provided,  by  the  SSnd  oider,  that  ail  MBk 
accounts,  when  ]^Kssed  and  settled  by  the  Master,  diall  be  entered  in  a  book  to  be  kaft  fa 
that  purposcAi  ih%  Master's  Office,  as  is  now  the  practice  with  respect  to  reeeivat'a  aoosvis^    | 
and  with'^te^r  indexes^  in  order  to  be  referred  to  as  occasion  may  reqnife^  OvL  ISS^    j 
I«3lII. 

(fl)  Tom.  dc  V.  428.  (*)  Turn,  dt  V.  488. 
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their  interests,  (e)  And  the  party  conducting  the  canse  mnst  take  odt  and  serve, 
soecessively,  warrants  *to  proceed  upon*  mi  ^  to  settle  the  draft  report  (^ 

Upon  attending  the  warrant,  to  settle  the  draft  report,  the  soHcitors  for  the 
several  parties  should  suggest  to  the  Master  such  alterations  as  in  their  jndgment 
they  may  think  proper.  Formerly,  the  Master  might  receive  evidence  upon 
any  point  hefore  him,  up  to  the  period  of  settling  the  draft  of  his  report,  (e)  but 
coold  not  receive  it  after  the  report  had  been  finally  settled,  but,  as  we  have 
seen,  under  the  67th  of  Lord  Lyndhursf  s  Orders,  the  Master  cannot  receive 
further  evidence  as  to  any  matter  before  him,  after  issuing  the  warrant  ^  on  pre- 
paring his  report '(/) 

When  all  the  alterations  and  suggestions  of  the  parties  have  been  submitted 
to  ike  Master  and  disposed  of,  the  Master  finally  settles  the  draft  of  his  report, 
from  which  the  Master's  clerk  makes  a  transcript  or  engrossment  upmi  paper, 
which  must  be  carefully  examined  by  the  solicitor  for  the  party  taking  tiie  same, 
and  compared  with  the  draft  as  settled  by  the  Master,  (g)  After  this  has  been 
done,  another  warrant  must  be  taken  out  and  served  underwritten-— *  itf  u^McA 
time  the  Master  wiU  sign  his  genertd  [or  separate]  rq^ort  herein.^  This  is 
called  the  warrant  on  signing  the  report,  and  must  be  served  upon  the  parties 
so  as  to  give  them  three  dear  days  between  the  service  and  the  day  p  0qao  n 
for  ^attendance,  that  is  three  days,  of  which  neither  the  day  of  ser-  ^  -' 

vice  nor  the  day  of  attendance  is  reckoned  as  one  i{h)  the  object  of  this  delay 
being  to  afibrd  the  parties  time  to  bring  in  objections  to  the  draft  report,  if  they 
sludl  be  so  advised.  If,  upon  the  return  of  this  warrant,  no  objections  are 
b)rought  in,  or  time  for  bringing  in  objections  applied  for  and  allowed,  the  Mas- 
ter proceeds  to  sign  the  transcript,  and  then  the  report  is  in  a  complete  state  and 
ready  for  filing,  (t; 


The  object  of  allowing  the  interval  of-  three  clear  days,  between  the  service 
of  the  warrant  on  *  signing  the  report,'  and  the  time  appointed  for  the  attend- 
ance upon  such  warrant,  is,  as  has  been  stated,  to  allow  parties  who  are  dissat- 
isfied with  the  Master's  judgment,  an  opportunity  of  stating  their  objections  to 
it  in  writing.  The  reason  for  the  adoption  of  this  proceeding,  is  thus  stated  by 
Lord  Chief  Baron  6ilbert(ft^ — <The  ancient  rule  was,  that  the  party  should 
never  except,  but  where  he  nad  first  objected  to  the  draft  of  the  report  before 
the  Master ;  and,  where  there  was  no  objection  brought  in,  it  was  allowed  as 
good  cause  to  discharge  the  exception ;  and  it  were  to  be  wished  that  this  good 
rule  was  stricdy  followed,  since,  if  the  party  had  objected,  he  might  have 
shewed  the  Master  his  error,  and  the  report  would  have  been  altered  in  that 
particular,  and  never  troubled  the  Court  Whereas  it  often  happens,  that  the 
party  will  conceal  some  material  objection  and  keep  it  in  petto  from  the  Master; 
and  when  this  comes  on  by  way  of  exception,  it  msJies  a  variance  in  the 

(«}  Formerly^  no  party  could  attend  the  Master  upon  the  draft  report  who  had  not  taken 
a  eopj  of  it ;  but  thii  is  now  altered^  vide  anUt  p*  806. 

(a)  I  Tom.  and  V.  428,  theae  warrants  may  be  taken  out  by  any  of  the  paities»  but  they 
«•  usually  taken  out  by  the  plaintiff's  soUdtor,  unkas  the  oonduot  of  the  cause  has  been 
ttken  from  him,  vide  ante,  p.  793 

^  (e)  Vide  Thompson  ▼.  Lambe,  7  Vea.  587. ;  Beamea's  Old.  258,  and  the  oasea  tiiere 
cited,  notia. 

(/)  AtUe^  p.  849.  (g)  I  Turn,  db  Y.  439. 

(A)  iift/e,  p.  798.  This  is  sometimes  termed  a  four  day  waixanty  reckoning  the  day  of 
•ttendinco  as  one  of  the  days. 

(0  1  Turn,  dc  Y.  438.  *      (k)  For.  Rom.  167. 
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report,  aa  it  might  have  done  if  it  had  been  faithfiiUy  diadoeed  and  laid  befae 
the  Master/ 

The  rule  mentioned  hj  the  Lord  Chief  Baron,  waa  promulgaled  by  Loid 
Keeper  North,  in  1683,(/)  and  ia  in  fact,  with  little  variation,  the  mle  of  ike 
r  *d43  1  Court  at  the  present  time  $  the  ^practice  of  the  Conit  leqoiriag 
^  -^  that,  in  all  cases  of  reference  to  a  Master,  under  a  decree  or  de- 

cretal order,  upon  his  report,  as  to  which  a  further  decree  or  decretal  order  is 
to  be  founded,  no  party  is  at  liberty,  without  a  special  order,  to  except  to  the 
report,  unless  he  has,  previously  to  the  Master's  signing  the  report,  carried  ia 
objections,  in  writing,  to  the  drsh  report,  specifying  the  pmnta  in  which  he 
considera  the  Master  s  report  to  be  wrong.  (A) 

Objections  to  a  draft  report  are  generdly,  though  not  necessarily,  drawn  by 
counsel,  but  are  not  signed  by  him }  and  as  they  are  to  serve  aa  the  foondatioa 
of  future  exceptions,  &ey  are  generally  the  jsame  in  form  and  substance  as  the 
exceptions  proposed  to  be  taken. 

Although  the  objections  ought,  in  strictness,  to  be  taken  in  the  period  bctwcea 
the  service  of  the  warrant  upon  the  signing  the  draA  report  and  the  retom  of  such 
warrant,  yet  the  Master  will,  upon  a  proper  case  being  submitted  to  him,  aSow 
further  time  for  bringing  in  the  objections.  T/) 

To  obtain  such  further  time,  a  warrant  should  be  taken  out  and  served  be&iie 
the  return  of  the  warrant  to  sign  the  report,  and,  on  the  attendance  npon  audi 
warrant,  a  reasonable  time,  commensurate  with  the  specialties  of  the  case,  will 
beffiven,  by  the  Master,  to  prepare  and  bring  in  the  objection,  (m) 

u  a  person  interested  in  the  report,  though  not  a  party  to  the  suit,  is  dissatis- 
fied with  it,  he  must  leave  objections  to  the  draft  as  a  preliminary  step  to  pattuy 
himself  in  a  situation  to  take  exceptions  $  thus,  creditors  and  other  persons  con- 
ing in  under  decrees,  and  who  have  had  their  claims  allowed,  must,  if  they 
mean  to  except  to  the  report,  carry  in  their  objection  to  the  draft  in  the  same 
manner  as  parties  to  the  record. 

So,  also,  persons  who  have  carried  in  claims  as  creditors  or  next  of  kin,  under 
decrees,  but  have  had  their  claims  disallowed,  ought  also,  if  they  intend  to  <fis- 


before  he  can  except  to  the  report,  is  that  the  Master  may  have  an  opportunity 
of  reconsidering  his  opinion,  fo)  and  that,  when  they  are  left,  the  usual  wairants 
<  on  leaving'  and  ^  to  proceea'  should  be  served  on  the  parties. 

If^  after  considering  the  objections,  the  Master  retams  his  original  opinion, 
he  signs  the  report  as  it  stands.  If  he  changes  his  opinion,  he  alters  the  draft 
of  his  report  accordingly,  after  which  a  fresh  warrant  <  on  signing'  must  be 
served,  in  order  to  affoid  the  other  party  an  opponunity  of  carrying  in  fresh 
objections  to  the  altered  draft. 


The  Master's  report  having  been  signed,  it  should  be  fordiwith  filed  in  the 
Report  Office,  and  an  office  copy  thereof  taken  by  the  party  filing  iu{p)  By 
an  old  order,  (g)  this  should  be  done  within  four  diays  after  the  signature,  but  it 


(/)  Beames's  Ord.  269. 

(«)  Pennington  ▼.  Lord  Moocaster,  1  Blad.  566. 
(/)  1  Tarn.  A  V.  430.  (m)  Ibid. 

(fi)  Vide  Walker  T.  WingfiaM,  Reg.  Lib.  1809,  B.  fo.  10;  and  Keir  v.  Clobeny,  Bif. 
Lib.  1813,  A.  784. 
(o)  Bowker  ▼.  Nickeon,  3  Mad.  439.  (p)  Bennett,  83. 

Iq)  Beamee'eOid.  393. 
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is  considered  sufficient  if  it  be  filed  at  any  time  before  any  proceedings  are  taken 

or  order  made  thereon,  (r) 

AAer  the  report  has  been  filed,  it  must  be  duly  confirmed  before  any  step  can 

be  taken  upon  it.     It  is  to  be  obseryed,  that,  those  reports  only,  require  con- 

fimuition  which  come  within  the  description  of  *  reports  strictly  so  called,'  that 

is  to  say,  those  upon  which  it  is  intended  to  found  a  decree  or  decretal  order. 
If  it  be  merely  a  report  which  comes  more  properly  under  the  denomination  of 

a.  *  certificate'  made  upon  or  in  consequence  of  an  interlocutory  application  by 
motion,  which  is  intended  as  a  foundation  for  issuing  the  process  of  the  Court, 

or  for  another  interlocutory  order,  it  requires  no  confirmation.     So,  also,  if  it 

be  merdy  a  report  or  cert&cate  of  having  computed  *Bub8equent  r-    ^^.^    -. 

interest,  or  of  having  apportioned  a  fund  between  parties,  upon  ^  -I 

principles  and  in  the  proportions  declared  by  the  Court  in  a  decree  or  decretal 

Older,  but  upon  which  no  further  order  is  to  be  made. 

These  certificates  require  no  confirmation  by  the  Court,  but  are  complete  as 
soon  as  they  are  filed ;(«)  though  they  are  liable  to  exceptions,  if  any  of  the 
parties  are  dissatisfied  with  the  Master's  determination. 

It  may  be  mentioned  here  that  there  are  certain  certificates  which,  although 
they  are  made  by  the  Master,  in  the  course  of  proceedings  under  decrees  and 
decretal  orders,  are,  nevertheless,  complete  as  soon  as  they  are  filed,  and  require 
no  confirmation. 

The  certificates  alluded  to  are  those  which  are  made  by  the  Master,  pending 
the  prosecution  of  a  reference  before  him,  for  the  purpose  of  informing  the  Court 
of  his  having  performed  certain  interlocutory  acts  which  are  necessary  to  enable 
him  to  fulfil  the  duty  imposed  upon  him,  but  which  do  not  form  the  principal 
diject  of  the  decree  under  which  he  is  acting.  Of  this  nature  are  certificates 
given  by  the  Master  of  having  approved  of  a  conveyance,  or  settled  interrogato- 
ries for  the  examination  of  parties,  or  of  his  having  ordered  the  production  of 
documents,  pursuant  to  the  decree,  and  that  the  documents  ordered  to  be  pro- 
daced  were  either  produced  or  not  produced  before  him.  These  certificates, 
although  liable  to  exception,  do  not  require  confirmation,  r<)  and,  in  fact,  they 
partake  more  of  the  nature  of  certificates,  upon  matters  referred  to  the  Master, 
hv  interlocutory  application  in  the  course  of  the  cause,  than  of  reports ;  and, 
luthough  the  directions  in  the  decree,  by  which  they  are  authorized,  r-  ^g .  ^  -y 
*are  now  generally  introduced  into  the  decree  itself,  it  is  probable  ^  -■ 

that  they  formed,  originally,  the  subject  of  specific  orders  made  upon  special 
application,  in  the  same  manner  that  inquiries  into  the  sufficiency  of  examinations 
or  into  scandal  and  impertinence,  in  any  of  the  proceedings  before  the  Master, 
w^ere  originally  directed  by  order  upon  motion,  but  may  now,  under  the  general 
orders  of  the  Court,  ft^^  be  entered  into  by  the  Master  without  any  specific  direc- 
tion and  are  certifiea  oy  the  Master  accordingly. 

It  may  also  be  mentioned  here,  that  there  is  also  a  distinction  between  the  man- 
ner of  confirming  some  reports  and  that  of  confirming  others.  •  Those  reports 
which  are  founded  on  decrees  or  decretal  orders,  must  be  confirmed  by  order 

(r)  Vide  mat,  p.  811  n.  (b.)  (t)  2  Smith,  868. 

(0  In  Scott  ▼.  Ltresey,  2  8.  &  8.  300 ;  the  Vioe  Chanoellor,  Sir  J.  Letch,  if  reported 
to  have  nid,  that  whenever  exceptione  would  lie  to  a  Master'a  report,  it  moat  be  regularly 
eooflrmed  before  any  order  cfn  be  made  upon  it;  this,  however,  muat  be  a  miitake,  aa  the 
only  report  of  thia  nature  which  requires  confirmation,  ia  that  of  a  person  being  the  pnrefaaaer 
of  a  lot  at  a  sale  before  the  Master,  (on/e,  p.  909,)  with  respect  to  which  it  is  to  be  obserted, 
that  the  object  of  requiring  this  report  to  be  confirmed  1%  not  to  enable  the  parties  to  bring 
tho  decision  of  the  Master  under  the  review  of  the  Court,  but  to  afford  time  between  the  ser- 
▼iee  of  the  order  mat,  and  the  absolute  confirmation  of  the  report,  to  others  to  come  in  and 
open  the  biddingi^  so  aa  to  secure  the  aale  of  the  estate  to  the  beat  possible  advantage^  tmte^ 
p.  010.  (tf)  Oidei%  1838»  miU^  p.  851. 


654  PioGBXDDfOfl  mama,  dbcbbbs  and  ou>BBa. 

made  upon  motioiiy  whilst  those  reports  which  are  the  coneequenoe  of 
made  upoa  petitioa  must  be  ooii£jrmed  by  petition.  Of  this  desGri{»tioa 
reports  as  to  the  propriety  of  granting  leases  of  properly  under  the  ooDlnil  of  tkt 
Court,  or  as  to  the  approval  of  contracts  for  the  purchase  of  property  with  IVnidB 
in  Court  Of  the  same  nature,  also,  are  reports  of  the  aUowanoe  of  wuuaOe^ 
nance  or  guardians  for  infants,  where  the  application  for  the  maintentfice  «r 
gnaidians  has  been  made  to  the  Court  in  the  form  of  a  summary  petitiooy  thoHgh 
the  form  of  confirming  such  report  would  be  different,  if  the  order  for  the  a^pnml 
of  the  maintenance,  &c.,  should  be  made  upon  decree,  (y) 

Reports  of  this  description  must,  as  has  been  stated,  be  confirmed  by  petitkiDv 
which  generally  pra3rB,  besides  the  confirmation  of  the  report,  such  oonsequeii- 
tial  directions  as  arise  out  of  it  Qn  hearing  these  petitions,  the  Court  will  talDS 
into  consideration  any  objections  which  may  arise  upon  the  report,  provided 
r  *947  1  ^^^  ^^  sufficiently  nused  by  it  to  enable  the  Court  *to  daqwee  of 
^  -^  them.    In  some  cases,  however,  it  is  necessary,  in  order  to  raise 

the  point,  to  present  a  petition  praying  that  the  Master  may  review  his  iqpoHy 
which  is  the  only  mode  of  excq>ting  to  this  class  of  reports,  (z^ 

The  first  step  towards  confirming  a  Master's  report,  by  motion,  is  to  ptoenie 
an  order  for  confirming  it  nm,  that  is,  an  order  ^that  the  report  and  aU  the 
matters  and  things  thereui  contained,  do  stand  ratified  and  confirmed,  AcCt 
unless  the  defendant,  having  notice  thereof,  shall,  within  eig^t  days  after  bav- 
inffsuch  notice,  shew  unto  the  Court  good  cause  to  the  contrary. '(a) 

This  order  may  be  obtained,  by  motbn  of  coune,  or  by  petition  at  ike 
Rolls,  (6^  by  any  of  the  parties,  though  it  is  usually  taken  by  the  plaintifir  or 
party  taking  the  report,  though,  it  seems,  a9  a  prdiminary  step  to  the  pwty, 
who  does  not  take  ike  report,  proceeding  to  confirm  it;  he  should  give  the 
party,  taking  the  report,  notice,  that,  unless  he  moves  to  confirm  the  lepoit 
within  a  given  time,  he  shall  do  it(c)  It  is  said,  also,  that,  where  a  Master 
makes  a  separate  report  of  a  creditor's  daim,  the  creditor  may  obtain  the  oris 
to  confirm  the  report  ^(^ 

It  seems,  that  the  ^circumstance  of  obtaining  an  order  to  confirm  a  Masters 
report,  mn,  does  not  preclude  the  party  taking  it  from  afterwards  excepting  to 
the  report ;  thus  it  has  been  held  that  if  a  plaintifi*  moves  to  confirm  a  report 
mn,  and  the  defendant  shews  for  cause  that  he  has  taken  exceptions  to  the 
report,  the  plaintifif  too  may  except  to  the  report,  notwithstanding  lus  molaoll^e) 
and,  in  fact,  although  the  party  to  take  the  report  is  not  satisfied  with  it,  he 
must,  nevertheless,  procure  and  serve  the  order  run  for  confirming  the  report, 
sudi  proceeding  being  necessary  by  way  of  notice  to  all  the  other  parties  to  file 
their  exceptions,  if  they  intend  to  object  to  the  report,  otherwise  the  report  wifl 
remain  open  for  the  other  parties  to  except  to  it  even  after  the  exeeptioaa  have 
been  heard.  (/) 

r   *948    1     *h^9>  recent  case,(^)  af)er  the  Master  had  made  his  report,  die 
I-  -^  plaintiff  excepted  to  so  much  of  it  as  allowed  certain  nmrnm^m^ 


(y)  Vide  CavendidiT.  Meicer,  6  Ves.  196,  i^otU.  It  ii  to  be obMnad,  tha^  in  tfaa 
cqial  cue  Greenwell  ▼.  Graenwell,  ib.  194,  Lord  Lopghboroogh  ii  repoited  to  have  notioad, 
HuU,  in  Cavendiflh  v.  Mercer,  the  report  wae  confirmed  upon  motbn,  and  to  have  oboarvad, 
that  the  practice  of  confirming  theae  repoita,  upon  motion,  is  irregukr ; — perfaapa  hia  Locd- 
abip  did  not  advert  to  the  dist^tion  above  pointed  out,  and  to  the  &cl,  that,  in  Cavendiah  v. 
Meroer,  the  direction  for  the  inqaiiy  aa  to  maintenance  waa  made  by  decree^  whorea^  in  geofr- 
lal,  appUcaliona  for  maintanancx^  dec,  stt  made  by  petition  in  a  amnmaiy  way. 

(z)  2  Smith,  369.  (a)  Hand.  169. 

lb)  Old.  XXL  1838. 

re)  2  Smith,  861 ;  and  Shirley  v.  Earl  Fenere,  MS.  cited  ibid. 

[d)  Gibbona  v.  Caont,  MS.  died  ibid.  (e)  Anon.  Moa.  305. 

[/)  3  Smith,  364. 

[g)  Robinaon  v.  Wood,  RoUa,  16  Dec  1889,  ex  rebOitme  Faber.  J 
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made  by  the  defendant,  but  neglected  to  obtain  the  niual  order  to  confirm  (he 
report  fim,  before  filing  hie  ezceptibns.  The  exceptions  came  on  to  be  argued 
and  were  allowed,  and  it  was  referred  back  to  ihe  Master  to  review  his  report, 
upon  which  the  Master  made  his  inrther  report,  and  the  plaintifiT  obtained  an 
order  rdsi  to  confirm  it  As  no  order  nisi  to  confirm  the  first  report  had  been 
obtained,  it  was  considered  necessary  also  to  confirm  so  much  of  the  original 
report  as  had  not  been  excepted  to,  and  the  plaintifiT  applied,  as  of  course,  for 
an  order  nisi  for  that  purpose,  which  the  Registrar  decbned  to  draw  up  without 
the  sanction  of  the  Court ;  whereupon  the  plaintiff*  made  a  motion,  at  the  Rolls, 
for  an  order  nm  to  confirm  so  much  of  the  Master's  report  as  the  plaintiff  had 
not  excepted  to,  and  the  order  was  made  in  those  terms. 

Formerly  it  was  necessary  to  serve  the  order  nin  upon  the  parties  personaUy^ 
unless  they  amounted  to  a  certain  number  or  were  abroad ;  but,  by  the  21st 
order,  (A)  it  is  provided,  that  service  upon  the  clerk  in  Court  of  any  party  shall 
be  deemed  good  service  upon  such  party. 

It  may  "be  mentioned  here,  that  although  creditors  who  have  come  in  before 
the  Master  and  have  had  their  claims  aUowed,  are  frequently  most  materially 
interested  in  the  report,  it  is  not  usual  to  serve  them  with  the  order  for  con- 
firming it  nm$  and  that,  of  course,  where  persons  have  come  in  as  creditors, 
but  have  not  succeeded  in  establishing  their  claims,  they  are  never  served  with 
such  order.  (») 

A.  copy  of  the  order  mn  having  been  served  at  the  seats  of  the  several  clerks 
in  Court  for  the  different  parties,  an  afiidavit  of  such  service  must  be  made  and 
filed,  and  then,  if  no  cause  is  shewn  within  eight  days,  one  inclusive  and  the 
other  exclusive,  aAer  service  of  the  order,  or  before  the  motion  *is  ^  ^g  .^  ^ 
made  to  confirm  the  report  absolute,  the  party  is  entitled  to  move  '-  -^ 

as  of  course,  at  the  first  motion  day  afler  the  expiration  of  those  eight  days, 
to  make  the  order  ntn  absolute.  (A) 

In  reckoning  the  eight  days  aner  service  of  an  order  to  confirm  a  report  mri, 
within  which  a  party  is  at  liberty  to  shew  cause,  it  is  usual  to  reckon  the  day 
of  service  as  one,(/)  so  that  the  eishth  day  after  the  day  of  service  is  excluded 
from  the  cadcnlation,  unless  the  &j  preceding  it  happens  to  be  a  holiday,  (m) 
or  a  Sunday,  (n)  in  which  case  it  appears  that  the  party  is  entitled  lo  the  whole 

(A)  Old.  1888. 

(»)  By  the  44th  order,  of  1888,  the  London  eolidtor  of  e  pecwm  not  •  party,  who  has 
appeared  either  before  the  Court  or  a  Maiter,  may  be  flerred  with  any  order  or  prooe«  of  the 
Court;  ante^  p.  804. 

(k)  8  Smith,  863. 

(/)  Manners  ▼.  Biyan,  6  Sim.  147;  1  M.  &  K.  453.  8.  C. 


(m)  Ibid. 


[n)  Milbam  ▼.  Lyater,  5  Sim.  566.  It  ie  to  be  obeenred  that,  in  thia  caae^  there  i^ipeara 
to  have  been  a  miftake  aa  to  the  time  from  which  Ihe  eight  daya  is  to  be  reckoned ;  for  i(  ae 
stated  in  Manners  ▼.  Biyan,  {tUn  auvra,)  the  day  of  senrioe  is  to  be  reckoned  as  one  of  the 
days,  the  eight  days  expired  (the  order  niii  having  been  served  on  the  17th,)  on  the  84th } 
•0  that  the  circumstance  of  the  86th  being  a  Sunday,  waa,  in  &ct,  of  no  importance^  as  the 
plaintiff's  time  for  setting  down  his  exceptions  had  expired  before  that  day.  It  is  to  be 
remarked,  also,  that  there  is  much  ambiguity  in  the  result  of  Manners  ▼.  Bryan,  as  stsit^ 
in  the  difiEereot  reports.  In  the  report  in  6  Sim.  147,  the  real  ground  of  the  Vice  Chan- 
cellor'a  judgment,  can  only  be  collected,  by  inference,  from  the  fi^  etated  that  the  older  fer 
setting  dom  the  exceptbns  was  not  passed  and  eoteied  till  the  88rd.  In  the  rsport  of  the 
same  case,  upon  appml  before  the  Lord  Chancellor,  1  M.  d&  K.  458,  although  his  lordship 
k  represented  to  have  acknowledged  the  role,  aa  hud  down  1^  the  Vice  Chaneelbr,  that  the 
d^  of  service  is  always  reckoned  as  one  of  the  eight  days,  it  appears,  from  the  report,  to 
have  been  considered  that  the  plaintiff  might  have  entered  and  served  hie  order  for  aatting 
down  his  exceptions  on  the  last  of  the  eight  da^s,  although  there  was  a  phyiieal  iiupiiwihililj 
of  hii  so  douigt  by  reason  of  all  the  offices  being  ekwed. 


556  procbbdhtcw  uvnsB  DBoaoB  amd  ordbhs. 

of  that  day  for  shewing  cause.  It  jb  to  be  remaiked,  however,  that  it  is  erif 
the  circumstance  of  the  Sunday  or  holiday  occurring  on  the  last  dtnf,  lliat  on 
be  considered  as  entitling  the  party  to  another  day  for  shewing  caose  i^iil 
confirming  the  report  $  if  it  occurs  in  the  intermediate  time,  the  case  viU  bt 
otherwise,  (o) 

The  usual  cause  shewn  against  making  the  order  nut  for  oonfiiiDiiig  te 
Master's  report  absolute,  is  Uie  filing  of  exceptions  to  the  report,  and  the  si- 
ting of  them  down  to  be  argued,^ p)  but  it  is  to  be  observed  that  th^e  niiist  be 
r  *050  1  ^°  ^^®f  ^O'  setting  the  exceptions  down  for  argument  adoaliy  es- 
L  J  tered  *and  served,  and  that  the  mere  filing  of  exceptions  and  payim 

the  deposit  will  not  be  sufficient  (o) 

An  order  to  review  the  report,  which  is  sometimes,  though  very  rardj,  gnnled 
upon  application  after  the  order  ntst,  may,  also,  be  shewn  as  cause  sgaiost  eoa- 
fimiiiff  It  absolute. 

If,  for  any  reason,  a  party  is  desirous  of  enlaiging  the  time  for  confirming  As 
report  absolutely,  he  should  make  a  special  application  to  the  Court  by  motioii.(r) 

It  is  to  be  noticed,  that,  in  term  time,  a  motion  to  confirm  a  Master^s  report 
absolutely,  may  be  made  on  any  da^  of  the  Court  sitting,  but  that,  in  vaeatiaB 
time,  it  can  only  be  made  at  one  of  the  general  seals ;  and  where  the  time  §ar 
Viewing  Cause  does  not  expire  till  after  the  first  day  of  the  seal,  the  party  wish- 
ing to  confirm  the  report  must  wait  till  the  next  seal  day ;  he  cannot  move  at 
that  seal  though  it  last  several  days,  as  the  subsequent  days  are  only  a  eoDtisB- 
ance  of  the  first  day.fs)  So  if  the  time  for  shewing  cause  expired  only  on 
the  last  day  of  term,  tne  motion  cannot  be  made  at  the  Rolls  on  the  morniag 
after  the  last  day  of  term,  the  sitting  of  the  Master  of  the  Rdls  on  that  day 
being  considered  merely  as  a  continuation  of  the  last  day  of  term  ;(l)  and  as  a 
party  cannot  move  to  confirm  a  report  absolute  before  a  general  seal  ^y,  when 
the  time  for  shewing  cause  expires  between  the  seals,  so  he  cannot  obtam  specal 
leave  to  make  such  motion  in  the  intermediate  time.(ti) 

The  application  for  the  order  to  confirm  the  Master's  report  abodnta,  nrasC 
be  by  motion,  and  cannot  be  by  petition  at  the  Rolls,  the  21st  order,(x)  which 
authorizes  the  granting  the  order  fdn  upon  petition,  not  extending  to  the  order 
absolute.  It  must  be  supported  by  an  affidavit  of  service  of  the  order  nm^  and 
by  the  Registrar's  certificate  of  no  cause  having  been  shewn.  The  order  con- 
firming a  report  absolute  requires  no  service. (y) 

r  *951  1  *^^  ^^^  ^  mentioned,  in  this  place,  that,  after  a  report  has  been 
^  J  filed,  the  adverse  party  may  give  an  authority  to  his  counsel  to  con- 

sent that  such  report  be  absolutely  confirmed,  and  on  such  counsel  consentii^ 
the  Court  will  so  order  it,  but,  without  such  consent,  the  Court  will  only  order 
it  to  be  confirmed  tmfess  cecums,  &c  {z) 


ExcqiHons  to  Stport. 

It  is  hoped  that,  from  the  statement  already  made,  the  practitioner  will  be  able 
to  collect  what  reports  and  certificates  of  Masters  may  be  the  subject  of  excep- 
tions, and  that  the  following  recapitulation  will  be  sufficient,  in  this  place,  to 


Manners  ▼.  Biyan,  uH  supra.  (p)  Gildart  ▼.  Moh,  4  Yes.  617. 

tGiUart  ▼.  Mos^  4  Vm.  617;  vide  etiam  HaU  v.  MnUiner,  %  Dick,  604;  Abelv. 
ib.  780;  Mole  ▼.  Smith*  1  J.  &  W.  670. 
(r)  Vide  Hand.  169.  (t)  Anon.  1  P.  Wms.  528. 

U)  Ibid.  (tt)  CofBn  ▼.  Cooper,  11  Yes.  600. 

'-"  Old.  1898.  (v)  %  Smith,  864. 

%  Hair.  ed.  NewL  488. 
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mind  him,  Ist,  that  all  reports  or  certificates  of  Masters,  whether  they  pro- 
perly come  within  the  descnption  of  reports  or  of  certificates  which  are  made  in 
pvBTBaanee  of  decrees  or  orders  pronounced  at  a  hearing  of  the  cause,  or  of  an 
UKterlocutory  motion,  are  liable  to  be  excepted  to  by  parties  conceiying  them- 
0elyes  aggrieved  by  them,  (a)  with  the  exception  only  of  those  certificates  which 
are  in  the  nature  of  certificates  given  by  other  officers  of  the  Court,  as  to  matters 
"vrithin  their  respective  departments,  such  as  certificates  of  the  nonproduction  of 
^CKSuments  pursuant  to  a  decree  or  order,  and  certificates  of  the  state  of  the  pro- 
cseedings  in  his  office  under  the  57th  order  of  1828.(6) 

2ndly.  That  those  reports,  which  are  made  by  the  Master  in  pursuance  of 
orders  pronounced  by  the  Court  upon  peiitum,{c)  are  not  liable  to  exception^- 
lliey  can  only  be  objected  to  at  the  hearing  of  the  petition  to  confirm  them,  or 
upon  a  petition  presented  for  the  express  purpose  of  having  it  referred  back  to 
tbe  Master  to  review  his  report;  to  which  may  be  added  the  Master's  certificate 
upon  the  taxation  of  costs,  the  regular  method  of  objecting  to  which  is  not  by 
leeptions,  *but  by  petition,  stating  the  items  meant  to  be  excepted  r-    ^-^    i 

3rdly.  That  those  certificates  or  reports,  which  are  more  properly  designated 
certificates,  and  which  do  not  require  an^  confirmation,  may  be  excepted  to 
mrlthout  any  previous  objections  being  earned  in  to  the  draft  of  the  report,  (e) 

4thly.  That  all  those  reports  or  certificates  which  are  more  properly  desig- 
nated as  reports,  and  which  do  require  confirmation,  cannot  be  excepted  to  with- 
OQt  previous  objections,  being  carried  in  to  the  draft  report  in  the  Master's 
Office.  (/) 

It  may  be  mentioned  here,  that  where  the  Master,  by  his  report,  states  all  the 
fiicts  correctly,  but  is  mistaken  as  to  the  legal  consequences  of  those  facts,  it  is 
not  necessary  for  the  party  dissatisfied  with  the  Master's  finding,  to  except  to  the 
report,  as  the  question  decided  by  the  Master  may  be  opened  upon  further 
directions  without  exceptions,  (g*)  So  where  facts  are  so  clearly  stated  in  a 
report  as  necessarily  to  involve  a  particular  consequence,  it  is  for  the  Court  to 
act  upon  the  facts  so  reported,  and  it  will  not  be  a  proper  ground  of  exception 
that  the  Master  has  omitted  to  point  out  the  consequence.  (^ 

It  has  also  been  held,  that,  in  case  of  a  report  under  a  reference  for  ike  Mas- 
ter to  inquire  and  certify  his  opinion,  exceptions  are  not  to  be  taken  to  the 
report  but  it  is  to  be  brought  before  the  Court  upon  the  report  to  determine,  (t) 

Wiui  respect  to  the  class  of  reports  which  require  confirmation,  it  is  to  be 
obeerved,  that  though  the  rule  ip  generally  very  strictly  adhered  to,  of  not  per- 
mitting exceptions  to  be  filed  where  there  have  been  no  previous  objections; 
there  are,  nevertheless,  *cases  m  which  the  Court  will  permit  a  p  ^g.^  -i 
departure  from  it     Thus,  if  it  has  been  owing  to  accident  or  sur-  ^  -' 

prise  that  the  objections  have  not  been  carried  in,  as  where  the  clerk  in  Court 
omitted  to  give  the  solicitor  notice  of  the  warrant  to  sign  the  report,  the  Court 
will  permit  exceptions  to  be  filed,  (ft)  So  where  the  solicitor  swore,  by  his  affi- 
davit, that  he  had  neglected  to  carry  in  objections,  because  he  was  not  aware 

(a)  Cbennell  ▼.  Martin,  4  81m.  840.  (b)  Ante^  934. 

(c)  Thb  doM  not  Include  oidera  made  npoo  petitions  of  ooune  at  the  Rolls. 

?tf)  Pitt  ▼.  Mackreth,  3  Bro.  C.  C.  331 ;  d  vide  Lacas  ▼.  Temple,  9  Yes.  399;  o?er- 
ralmg  a  distinction  taken  In  Holbecke  v.  8y  Wester,  6  Yes.  417 ;  vide  etiam  Paroell  ▼.  M'Na- 
mara,  12  Yes.  170;  Fenton  ▼.  Crickett,  8  Mad.  496.  N.  B.  the  petition  nsualiy  prays  that 
the  party  presenting  it  may  be  at  liberty  to  except,  Pitt  ▼.  Mackreth,  ubi  tupreif  and  the 
CoHit,  upon  hearing  the  petition,  usually  refers  it  to  the  Master  to  revieir  his  report,  without 
imposing  npon  the  applicant  the  necessity  of  filing  exceptions. 

re)  Ante,  p.  944.  (/)  Ibid. 

>)  Adams  ▼.  Claxton,  6  Yes.  2S6.  (h)  Bick  v.  MoUy,  2  M.  &  K.  812. 

(0  Neel  V.  Billmg,  1  Dick,  98.  (k)  Bowker  v.  Nickson,  8  Mad.  439. 
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that  it  was  peoeasary  to  take  objectiona  to  the  report  in  the  drifts  is  orieili 
enable  him^  on  behalf  of  his  clients,  to  file  exceptions,  an  oider  to  penit  Ui 
filing  exceptions  was  made,  although  the  Master's  report  Ead  been  ooofiiMi 
niiL{l)  In  Vattence  ▼.  ^e2(2on,(m)  upon  an  application  to  take  exo^rtkns 
a  report,  although  no  objections  had  been  carriea  in  to  the  draft,  Sir  TTioai 
Clarke,  M.  R.,  referred  it  to  the  Master  to  review  his  report,  in  order  tbtlb 
parties  might  have  an  opportunity  of  taking  exceptions  to  it 

All  parties  to  the  record  who  are  interest^  in  the  matter  in  questioD  may  tab 
exceptions  to  the  report,  and,  where  there  are  several  sets  of  parties,  appeaof 
by  different  solicitors,  they  may,  if  they  are  not  disposed  to  ioin,  each  lib 
exceptions,  although  their  grounds  of  exception  are  tne  aame.  (im)  CiedilaB 
too,  who  have  established  their  claims  before  the  Master,  are,  as  we  km 
Been,(n)  permitted  to  except  to  the  report,  although  not  parties  to  the  sdt; », 
also,  are  creditors  who  have  preferred  their  claima,  but  have  been  icjectod  Igr 
the  Master  ;(o)  it  is  necessary,  however,  before  they  do  so,  that  ihisjAaU 
obtain  the  permission  of  the  Court,  which  they  may  do  upon  motion  of  eomi^ 
or  petition  at  the  Rolls.  (/») 

The  same  thing  may  be  done  by  persons,  cJaiming  as  next  of  kiii|  vbse 
claims  have  been  disallowed  by  the  Master,(y)  or  by  a  poichaser  under  a  dem 
for  sale  in  the  Master's  Office,  (i^ 

r  *d54  1  But  although  in  the  case  of  persons  claiming  as  oreditoOi'vv 
^  4  next  of  kin,  or  of  purchasers,  liberty  to  except  to  the  lUtA 

report  may  be  granted,  upon  petition  or  motion  of  course,  the  case  is  aot « 
with  respect  to  persons  who,  whether  parties  to  the  suit  or  claimant!  osdar  lb 
decree,  have  omitted  to  carry  in  objections  to  the  draft;  sadi  peraoM,  if  ^ 
wish  for  the  indulgence  of  the  Court,  must  obtain  it  by  means  of  a  speeiil  vf^ 
cation,  supported  by  affidavit,  accounting  for  their  omission  in  not  eonnpl^ 
with  the  nues  of  the  Court;  and,  Irom  what  occurred  in  VaOenee  v.  Wddt^i^) 
it  may  be  collected,  that  such  application  should  be  made  by  motion  and  sol  Irf 
petition. 

It  may  be  mentioned  here,  that,  in  Taylor  v.  iyEgtiIk^{i)  it  wae  hdd  if 
Sir  L.  Shadwell,  V.  C,  that  persons  who  were  not  parties  to  the  suit,  botwb 
had  obtained  leave  to  attend  die  proceedings  in  the  Master's  Office,  eooklBOt 
except  to  the  report,  unless  they  presented  meir  petition  stating  their  objecaoi»> 
and  praying  for  leave  to  except 

Exceptions  to  a  Master's  report  should  not  be  taken  till  the  iqwrt  tfs  ba 
filed  $(t/)  aAerwarda,  where  the  report  is  one  whid^  does  not  require  cosfiiai' 
tioot  no  time  should  be  lost  in  filing  them,  and  servipg  4he  order  to  eettb* 
down,  before  any  step  is  taken  upon  the  report  |  otherwise  the  exoepliiiK  V^ 
may  be  precluded  firom  the  benefit  of  his  exeepUons;  thus,  in  cases  of  extfl^ 
tions  to  reports  on  the  insufficiency  of  answers,  care  should  be  taken  te  00  lb 
exceptions  to  the  Master's  report  and  to  get  die  exceptions  set  down  wilb  At 
usual  formalities,  before  a  subpcena  has  been  issued  for  costs,  or  befne  lb 
defendant  puts  in  a  further  answer,  {x)  So,  in  Uie  case  of  excepdons  to  a  Mii' 
ter's  report  on  impertinence,  the  exceptions  ought  to  be  filed,  and  the  Older  to 


[/)  Pennington  v.  Lord  MnncMter,  1  Mad.  156. 
m)  1  Dick.  390 ;  1  Mad.  340,  notia,  8.  C. 
fin)  Tmevant  V.  Fruer,  MS.  11  Jan.  1836. 
\n)  Ante^  p.  943 ;  Wibon  t.  Wilaon^  2  MoU.  3t8. 
o)  Ante^  p.  943.  («)  S  Smith,  870. 

g)  Walker  ▼.  Wingfield,  Reg.  Lib.  1809,  B.  fo.  10,  cited  ib. 
r)  Ker  ▼.  Clobeny,  Reg.  Lib.  181^  A.  734,  dted  ib. 
9)  I  Dick.  390 ;  AmbL  1S6,  8.  C.  (t)  7  Sim.  446. 

(tt)  a  8mitb»  370.  (jp)  AnU,  p.  339. 


t 


XAimER's  REPORT.  55^ 

set  them  down  served,  before  the  impertinent  matter  has  been  expunged,  (y)  -III 
[ike  manner,  in  all  cases  where  the  report  of  the  Master  is  to  serve  as  the  foun- 
iation  for  a  serjeant-at-arms,  or  for  a  commitment,  or  other  process  of  contempt, 
ihe  exceptions  to  the  Master's  report  shoold  be  filed,  and  the  order  for  setting 
them  down  served,  before  the  order  nisi  for  issning  the  process  has  p  ^g.-  -i 
'been  made  absolute ;  as,  aAer  an  order  niai  for  a  serjeant-at-arms,  ^  -* 

IT  for  a  commitment,  or  other  process,  has  been  made  absolute,  the  party  against 
whom  it  has  been  issued  hping  in  contempt,  will  not  be  in  a  situation  to  obtain 
in  order  for  setting  down  the  exceptions ;  or,  if  he  does  obtain  such  an  order, 
wiU  be  liable  to  have  it  discharged.  It  is  to  be  recollected  that  the  rule  which 
baa  been  before  laid  down,(z)  with  regard  to  those  exceptions  to  a  Master's 
report  which  require  confirmation,  applies  equally  to  exceptions  to  reports  which 
lo  not  require  it ;  and  that  the  only  effectual  way,  in  the  latter  case,  as  well  as 
in  the  former,  to  render  exceptions  available  to  suspend  further  proceedings  upon 
the  report,  is,  not  only  to  file  the  exceptions  and  pay  the  deposit,  but  to  obtain 
m  order  to  set  them  down,  and  serve  such  order  upon  the  other  party,  it  being 
ij  means  of  such  service  only,  that  the  fact  of  the  exceptions  having  been  filed, 
is  regularly  brought  to  the  knowledge  of  the  party  procuring  the  report 

With  respect  to  exceptions  to  reports  that  require  confirmation,  the  proper 
time  for  filing  exceptions  to  them,  is,  after  service  of  the  order  for  confirming 
them  nm,  and  before  such  order  is  made  absolute  ;  and  it  is  to  be  recollected, 
hat,  even  where  the  party  who  intends  to  except,  is  the  person  taking  the  report 
md  having  the  condttct  of  the  cause,  it  is  right  that  he  should,  before  filing  his 
exceptions,  obtain  and  serve  the  order  for  confirming  the  report  mn,  and  that 
lis  right  to  except  will  not  be  thereby  prejudiced,  (a) 

But  although  the  Court  is,  in  general,  very  strict  in  requiring,  that  parties 
intending  to  except  to  a  Master's  report  should  file  their  exceptions,  and  serve 
he  order  for  setting  them  down,  before  the  report  is  made  absolute,  and  will 
sven  order  exceptions  filed  afterwards,  to  be  taken  off  the  file,(&)  there  are  cases 
n  which,  under  particular  circumstances,  it  will  relax  from  its  rule,  and  permit 
exceptions  to  be  filed  after  the  report  has  been  absolutely  confirmed. (c) 

*The  cases,  however,  where  this  has  been  done,  are  very  rare,  r-  _.g  -. 
md  tlie  granting  or  not  granting  liberty  to  except  after  the  report  ^  -I 

tias  been  confirmed,  is  entirely  discretionary  in  the  Court,  f^) 

It  may  be  mentioned  here,  that,  in  Hawkins  v,  Dayi{e)  an  application  was 
nade  to  Lord  Uardwieke,  for  liberty  to  the  party  to  take  exceptions  to  a  Mas- 
ter's Import,  notwithstanding  another  set  of  exceptions  had  been  taken  and  dis- 
Meed  of  upon  aigument,  and  the  report  confirmed.  It  appeared,  that  there  had 
leen  great  neslect  of  the  interest  of  the  petitioners,  who  were  the  representatives 
if  an  accounting  party  and  resided  at  Bristol,  and  employed  a  solicitor  at  Bristol, 
pfho  again  employed  an  agent  in  London  to  defend  their  cause,  and  that  it  was 
lot  ontil  after  the  first  exceptions  had  been  heard  and  disposed  of,  that  the  appli* 
amis  got  a  sight  of  the  Master's  report,  and  of  such  schedules  thereto  as  related 
o  the  daim  against  them,  and  then  found,  to  their  very  great  surprise,  many 
ilain  mistakes  therein  to  their  prejudice  which  were  not  discovered  or  excepted 
o  $  under  these  circumstances  the  Lord  Chancellor  was  of  opinion  that  it  was 
easonable  that  the  petitioners  should,  upon  certain  conditions,  which  he  pre- 

(y)  Ante,  vol.  I,  458.  (z)  Ante,  p.  949. 

(a)  AnUf  p.  947.  (b)  Sterlios  ▼•  Thompoon,  Coop.  371. 

(c)  Vide  AUen  t.  Alien,  1  Dick.  362;  1  Swanat  157  n.  8.  C. ;  Hawkins  v.  Day»  1 
Tea.  189 ;  1  Swaoit.  158.  8.  C. ;  and  Belt's  8upp.  to  Ves.  106.  8.  G. ;  vide  eiiam  Moo- 
arm  V.  HaU,  L.  J.  vol.  4,  N.  8.  53. 

(d)  Vide  Earl  of  Bath  v.  Earl  of  Bradford,  8  Ves.  587. 

(e)  1  Yes.  189;  vide  Uie  roport  of  the  same  case  in  1  Swaoat.  158  n. 

Vol.  v.— L 
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fleribed,  haye  liberty  to  re-aigne  the  exceptioof  formedy  taken  to  die  IMi 
report,  and  to  take  new  exceptions  relating  to  the  matters  complained  of  ii  Mr 
petition,  to  come  on  to  be  argued  at  the  same  time.  The  result  of  tiuidediii 
nowever,  was  that,  upon  the  counsel  for  the  plaintiffs  desiring,  for  the  oh  if 
despatch,  to  avoid  such  circuity  and  the  delay  and  expense  which  woeUk 
occasioned  thereby,  his  Lordship  ordered  that,  upon  the  applicants  giviif  tt 
own  recognizance,  within  a  fortnight  from  that  tune,  in  the  penalty  of  M^ 
with  a  condition  to  pay  such  sum  of  money,  if  any,  as  should  be  found  to 
from  them,  upon  the  balance  of  the  account  directeS  by  the  decree  to  flicfap 
ties  to  whom  the  same  should  be  found  due,  together  with  interest  for  the  mk 
from  that  day,  and  paying  to  the  plaintiffs  such  costs  as  they  had  been  pit  I 
by  taking  out  the  Master's  last  report,  so  far  as  the  same  related  to  tfaeaoDoat 
r  *957  1  ^^  ^^  personal  *estate,  and  the  administration  thereof^  and  the  esl 
I-  -^  subsequent  thereto,  so  far  as  related,  &c.,  and  the  costs  of  tbatiHii* 

cation  to  the  Court,  and  within  a  week  after  the  taxation  or  settling  thras 
that  the  confirmation  of  the  said  report  should  be  so  far  opened  as  reiitedlolb 
account  of  the  said  personal  estate  and  administration  thereof,  and  that  itM^ 
be  referred  back  to  the  Master  to  review  that  part  of  the  said  repoit(/] 

The  form  of  exceptions  to  a  Master's  report  is  in  all  cases  nearly  me  oKi 
the  natute  of  them,  in  cases  of  insufficiency  or  impertinence,  has  been  dn^ 
pointed  out,(^)  and  the  same  rules  are  generally  applicable  to  all  ezcepDw* 
reports.  It  is  important  to  recollect,  that  where  one  general  exceptioQ  s  ^ 
to  a  report  including  several  distinct  matters,  and  the  report  appean  v^^ 
any  one  instance,  the  exception  will  be  over-ruled.  (A) 

It  seems  that,  formerly,  the  metliod  of  taking  exceptions  to  the  Hw' 
report,  upon  a  reference  as  to  tide,  was  generally  <  for  that  the  Master  hadtfiij 
fieid  that  the  plaintiff  could  make  a  good  title,  whereas  he  ought  to  have  eertM 
that  he  could  not  make  a  good  title,*  but  that  the  present  course  is,  toMtolhi 
ground  of  otnection  to  the  title,  in  the  exceptions.  Such  course,  howevcii  \f 
only  been  adopted  for  convenience,  and  that  if  there  is  any  substantial  objeM 
to  ike  title  which  is  not  stated  in  the  exception,  the  party  is  not  pcedndediiflt 
arffuing  it(») 

When  the  exceptions  are  taken,  afler  objections  have  been  eanied  iotov 
draft  report  and  disallowed,  the  exceptions  should  be  in  conformity  vitii « 
objections,  and,  though  different  in  form,  they  must  be  substantially  the  f*''^ 
The  practice,  generally,  is  to  prepare  the  objections  in  the  form  oif  the  iDtf*"* 
exceptions,  and  to  convert  them  afterwards  into  exceptions. 

Exceptions  are  usually  prepared  and  must  be  signed  by  counsel  ^^ 
r  *05d  1  *The  meUiod  of  filing  and  setting  down  exceptions  to  alfay 
^  -^  report,  and  of  paying  the  deposit,  has  been  already  ^^'^^m 

treating  of  exceptions  to  a  Master's  report  upon  the  insufficiency  of  an  >>^*^J2 
It  is  to  be  recollected,  that  in  order  to  render  exceptions  available  to  sByw* 
confirmation  of  the  report  (m)  or  any  proceeding  upon  a  oartificate,(n]  die  tn* 
for  setting  them  down  should  be  entered  and  served. 

By  the  orders  of  the  5th  May,  1837,  (o)  eveiy  exception  or  set  of  ^'^^P^ 
taken  to  any  report,  made  by  a  Master,  in  pursuance  of  a  decree  or  oiaff  a 
reference,  (not  being  an  order  obtained  as  of  course,)  made  by  the  Uri  t^ 
cellor  or  the  Vice  Chancellor,  must  be  set  down  to  be  heara  before  theuo 

[f)  Vide  Balt*s  8a|ip.  to  Vat.  loe.  8.  C.    (g)  JmI^  p.  880. 
ra)  Hodges  v.  SalonioiM,  1  Cox.  349. 

t)  Abell  T.  HcAthoolfl^  4  Bio.  C.  O.  278-388. 

A)  2  Smith,  872.  (/)  Ante,  p.  881. 

m)  Ante,  p.  849.  (»)  Ibid.  954. 
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Chancellor,  and  shall  not,  withoat  special  order  of  the  Lord  Chancellor,  be  set 
down  to  be  heard  before  the  Master  of  the  Rolls ;  and,  by  the  same  orders,  (n) 
it  is  directed,  that  every  exception,  &c.,  taken  to  any  report,  made  pursuant  to 
a  decree  or  order  of  reference,  (not  being  an  order  obtained  as  of  course,)  made 
by  the  Master  of  the  Rolls,  must  be  set  down  to  be  heard  before  the  Master  of 
toe  Rolls,  and  shall  not  otherwise  than  for  the  purpose  of  rehearing,  be  set  down 
to  be  heard  before  the  Lord  Chancellor. 

A  plaintiff-  may  set  down  exceptions  to  the  report  at  the  same  Ume  that  he 
sets  down  the  cause  to  be  heard  upon  further  directions,  (o) 

When  exceptions  to  a  report  have  been  set  down,  they  are  argued  and  dis* 
posed  of  in  the  manner  already  described  j{p)  it  may  he  mentioned,  however, 
thai  the  coonsel  of  all  parties  interested  in  the  report,  are  allowed  to  be  heard  in 
support  of  the  report,  and  against  the  allowance  of  the  exceptions ;  but  only  the 
exceptant's  counsel  can  be  heard  in  support  of  the  exceptions*  (9)  It  may  also 
be  mentioned,  that,  upon  hearing  exceptions  to  a  Master's  report,  you  cannot 
lead  affidavits  made  subsequent  to  it,(r)  or  any  evidence  which  was  not  before 
the  Master  when  he  made  the  report  In  Ridifer  v.  *(yBrien^{t)  ^  ^^^  -* 
where  it  was  admitted,  on  the  argument  of  the  exceptions,  that  there  ^  -■ 

was  no  snffieient  evidence  before  the  Master  to  wanant  a  different  finding  by 
tiie  Master,  but  it  was  contended,  that  additional  evidence,  which  had  been 
sinee  procured,  was  admissible  to  shew  that  the  report  was  incorrect ;  the  Vice 
Chancellor  would  not  permit  any  argument  upon  the  evidence  which  was  not 
before  the  Master,  and,  on  over-ruling  the  exception,  refused  to  direct  the  Mas- 
ter to  receive  the  additional  evidence,  but  allowed  the  matter  to  go  back  to  the 
Master,  with  an  intimation,  that,  if  he  refused  to  receive  the  additional  evidence, 
the  exceptant  might  make  a  distinct  motion  that  he  should  be  ordered  to  receive  it. 

It  may  be  stated  here,  that,  when  it  appears  upon  the  hearing  of  the  excep- 
iMNis,  that  the  excepting  party  did  not  lay  a  material  piece  of  evidence  before 
the  Master,  which  he  had  then  in  his  power,  and  that  the  error  in  the  Master's 
leport  was  owing  to  such  omission,  the  Court  will  not  direct  the  Master  to 
review  his  report  upon  any  other  terms  than  the  exceptant's  giving  up  his 
deposit  (tf) 

The  rule  which  precludes  the  reading  of  any  evidence  which  was  not  before 
the  Master,  also  precludes  the  reading  of  any  parts  of  a  defendant's  answer, 
which  were  not  read  in  the  Master's  Office,  (a?) 

It  may  be  mentioned,  that  if  a  Master  improperly  rejects  evidence  which  has 
been  tendered  to  him,  it  should  form  a  specific  subject  of  exception  to  his  report 

It  is  to  be  observed,  that  it  is  not  competent  to  the  Court  upon  exceptions,  to 
make  an  <)rder  which  is  not  quite  consistent  with  the  original  decree ;  from  the 
linie  of  the  pronunciation  of  the  decree,  all  the  subsequent  proceedings  should 
be  consistent  with  it,  and  if,  upon  argument  of  exceptions,  it  appears,  that  the 
justiee  of  the  case  cannot  be  got  at  vrithout  an  alteration  of  the  decree,  it  must 
be  rehMrd.(y) 

If,  upon  aigament,  the  exceptions  are  over-ruled,  the  over-ruling  them  has  all 
file  effisct  of  confirming  the  report  absolutely,  *and  if  the  cause  has  ^  ^^q^q  -1 
been  set  down  to  be  heard  upon  further  directions,  to  come  on  at  ^  -^ 

the  same  time  with  the  hearing  of  the  exceptions,  the  Court  proceeds  at  once 

(n)  Old.  Z.  (p)  Yeo  v.  Fran^  5  Ysi.  iSi. 

(/»)  AnU,  p.  33a.  (q)  3  8mitb»  876. 


DsTii  V.  Davis,  8  Atk.  SI.  (/)  8  Mad.  U. 

JHedgd  T.  CtidonnsU*  2  Atk.  408.         (x]  Rands  v.  PoibmaB,  6  mm.  46. 
Per  Loid  Eldon  in  Blown  v.  Do  TmIbI,  Jae.  893;  mdf  tHarn  E.  L  Compoy  v. 
f  4  Mad.  16a 
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to  hear  the  cause  upon  farther  directions,  (z)  So  also,  if  the  exoeptunsi  si^ 
of  them,  are  allowed,  but  it  is  not  necessary  to  refer  the  repoit  baek  toil 
Master  to  be  reviewed,  the  hearing  of  the  cause  upon  further  Arectaons  bsj^Ii 
proceeded  with,  in  the  same  manner  as  if  the  exceptions  had  been  orer-ndei^ 

If  the  allowance  of  the  exceptions,  or  any  of  them,  renders  ii  neoessMf  ii 
refer  it  back  to  the  Master,  an  order  is  made  referring  it  back  to  the  MaBiB,li 
review  his  report,  and  the  reservation  of  further  directions  and  of  the  eomd 
the  suit  is  continued  until  after  the  Master  shall  have  made  his  feporL(l>) 

The  same  rules  which  have  already  been  laid  down  with  regard  to  thedspsi 
on  and  the  costs  of  exceptions  to  Master's  reports  upon  the  iumScumefd 
answers,  apply  to  the  deposit  on  and  costs  of  exceptions  to  the  repoiti  of  Mtf- 
ten  in  general  $(c)  and  it  may  be  mentioned,  that  where  there  are  aerenl  pv> 
ties  appearing  by  different  solicitors,  and  each  takes  exceptioDs  to  die  tefot^ 
and  the  exceptions  are  allowed,  the  costs  of  ail  the  excepting  parties  wJi  ii 

Pneral  be  given  to  them,  although  the  exceptions  are  in  each  case  the  sib&M 
should  be  recollected,  that  if  the  costs  of  exceptions  to  a  report  an  Mt 
ordered  to  be  costs  in  the  cause,  they  cannot  be  allowed  as  8iich.(<Q 

It  may  be  mentioned,  in  this  place,  that  sometimes,  upon  the 
exceptions,  the  Court  will  think  it  right,  before  it  comes  to  a  deeia 
subject  matter  of  the  exception,  to  send  it  back  to  the  Master  to  eoppl^ 
defect  in  his  report,  fe)  or  to  make  inquiry  into  some  facts,  whi^  may  be 
sary  to  enable  the  Court  to  come  to  a  proper  condusion ;  in  boA 
Court  usually  adjourns  the  consideration  of  the  exceptions,  or  of  the 
exception  in  question,  tiU  after  the  Master  shall  have  made  the  i 
r   *961    1  '^P^^     *^  ^^'  when  the  subject  matter  of  the  exoeplisa  iia 
^  -^  fact  depending  upon  conflicting  evidence,  the  Court  will  fimmsiy, 


before  it  decides  upon  the  exception,  direct  an  issue  at  law  to  try  the 
fact,  reserving  the  decision  upon  the  exception  till  afier  die  triaL  (/)    la  all 
cases,  the  course  of  the  Court  is  to  postpone  the  consideratioa  of  thed^usdsf 
the  deposit  paid,  upon  filing  the  exceptions,  and  of  the  costs  till  the 
decision  upon  the  exception. 


Beview  of  Rq^rL 

Although  the  usual  course  by  which  a  review  of  a  Master's  report  is  ts  te 
procured,  is  by  taking  exceptions  to  it,  there  are  many  oases  in  which  die  GsbK 
will  direct  tlie  Master  to  review  his  report  without  requiring  exoeptiom  is  ki 
taken  $  or,  if  they  are  taken,  will  direct  it  to  be  reviewed  upon  groondsisii* 
pendent  of  those  laid  by  the  exceptions  i  and  sometimes,  as  we  have  seen,  di 
Court  will  direct  a  Master  to  review  his  report,  in  order  to  afiford  a  pai^  aa  i^ 
portunity  for  takins  in  objections  to  the  draf^  as  a  foundation  for  exBeptioea(|) 

A  reference  back  to  the  Master,  to  review  a  report  which  Itts  nol 
cepted  to,  may  be  made  upon  the  hearing  for  further  directions :  and  is 
so  made  when  the  Court  is  not  satisfied  with  the  Master's  finding,  ai 


(s)  S  Smith*  879.  {a)  Ibid. 


(h)  Ibid 


[e)  AfUe^  p.  888;  a*  to  the  costs  of  penons  ezoaptiDg^  vdio  seek  to  Sitabiah 
are  not  putiw  to  the  raity  vide  ante,  p.  869. 
(ee)  Tnzeipuit  t.  PrsMr,  M88.  11  Jan.  1886. 
~)  S  Smith,  888.  fe)  Tide  tx  parte  Chaitw»  %  Cox.  168. 

)  WUsoa  V.  Meteslft,  8  Mad.  45;  mdeeHam  Gragg  v.  T^i^kir,  4  Ban.  S79. 
0  YaUenoe  v.  Weldon,  1  Dick.  890;  ante,  p.  954. 


Ifaater  has  not  found  nifficient  facts  for  the  Oonrt  to  foand  its  judgment  upon,  {h) 
So,  also,  if  the  Master  has  exceeded  his  anthoriQr,  it  wDl  either  direct  him  to 
feyiew  bis  report  or  take  no  notice  of  his  finding. 

We  have  seen  before,  that,  where  the  report  is  the  consequence  of  an  order 
pronounced  upon  petition,  or  is  upon  the  taxation  of  costs,  the  Court  will,  if 
the  objections  to  the  report  are  not  apparent  upon  the  face  of  it,  entertain  a 
petition  to  refer  it  to  the  Master  to  review  his  report,  (t) 

*In  some  cases,  also,  the  Court  will  direct  a  review  of  the  Mas-  r-  ^^a  i 
tar's  report,  upon  application  by  motion ;  thus  where  there  has  ■-  -^ 

been  some  omission  or  error  in  the  report,  which  would  prevent  the  matter 
being  properly  raised  by  exceptions,  the  Court  has,  upon  motion,  ordered  the 
Master  to  review  his  report ;  as  where,  upon  a  reference  of  an  examination  for 
impertinence,  the  Master  certified,  generally,  that  the  examination  was  imper- 
tinent, the  Vice  Chancellor,  on  motion,  referred  it  back  to  the  Master  to  review 
his  certificate,  and  state  in  what  respects  he  considered  the  same  impertinent  (ik^ 
^  And,  even  where  exceptions  to  the  report  have  been  heard  and  disposed  of^ 
the  Court  has,  at  the  instance  of  a  vendor,  directed  the  Master  to  review  his 
report,  in  order  to  give  him  an  opportunity  of  completing  his  title.(/)  The 
Court  has,  also,  as  we  have  seen,(m)  referred  a  report,  as  to  title,  back  to  the 
Master  to  be  reviewed,  upon  application,  by  motion,  even  afler  the  report  has 
been  confirmed. 

In  general,  however,  the  Court  is  very  cautious  in  admitting  applications  to 
review  a  Master's  report  ai\er  it  has  been  confirmed  $  and  it  is  only  in  cases  of 
fraud,  surprise,  or  mistake,  that  it  will  be  permitted  ;(n)  and,  even  then,  it  will 
not  be  allowed  unless  a  very  strong  case  is  made.(o)  And,  it  seems,  that  it  is 
not  competent  to  the  Lord  Chancellor  to  order  the  Master  to  review  a  report 
confirmed  and  followed  by  a  decree  of  the  Master  of  the  Rolls,  containing  con- 
sequential directions,  whilst  that  decree  stands,  (p)  The  proper  course,  in  such 
ease,  would  be  to  have  the  cause  reheard ;  but,  even  then,  the  Court  will  not 
permit  the  report  to  be  even  discussed,  unless  a  very  strong  case  is  made  out  to 
induce  the  Court  to  allow  it  {q) 


Amendment  cf  Report. 

*It  is  to  be  noticed,  that  the  proper  course  for  correcting  errors  or  p    ^^^^    -i 
supplying  deficiencies  in  a  report  which  has  been  confirmed,  is  by  ^  •* 

bill  of  review,  yet  errors,  apparent  in  the  schedules,  have  been  corrected,  even 
after  inrolment,  on  a  summary  application  ;(r)  thus  where,  in  taking  an  account 
in  the  Master's  Office,  a  mistake  was  made  in  the  casting  up  of  the  schedules, 
and,  upon  the  cause  coming  on  upon  further  directions,  the  defendant  was 
decreed  to  pay  a  sum,  appearing  by  the  schedules  so  cast  up,  to  be  due  from 
him,  and  the  plaintiff  enrolled  the  decree,  after  which  the  mistake  was  discov- 
ered. Lord  Eldon,  upon  an  application  to  correct  the  error,  said,  that  all  errors 
apparent  on  the  face  of  the  schedules  might  be  corrected,  even  after  inrolment, 


(A)  Tnraer  v.  Tamar,  1  Dick.  818;  1  Swaiut,  166  n.  8.  G. 
(t)  Ante^  p.  941.  (k)  Anon.  8  Mad.  346. 

(i)  At  to  the  caoee  in  which  the  Court  will  tend  it  btck  to  the  Maater  to  review  his  report 
•s  to  a  title,  vide  ante,  p.  874. 

(m)  Ibid.  (n)  Drooght  v.  Bedford,  I  Moll.  578. 

(o)  Turner  v.  Tamer,  Use  4d  W.  89.       \p)  Tomer  v.  Tomer,  1  Swanat  154. 
Iq)  Tomer  t.  Tomer,  1  Jae.  A  W.  42. 
(r)  Weston  v.  Haggeiaton,  Coop.  184;  ante,  p.  689. 
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but  that  there  coald  be  no  ooneetioii  except  of  eodi  appuent  emin.     Hw 

ship  acoordingly  permitted  the  mistakea  ia  the  achedule,  which  were  3p|M . 

to  be  corrected,  but  refoaed  a  subsequent  application,  by  the  plaiptiff»  !■  J^ 
same  case,  to  l»re  some  further  sums,  which  he  daimed,  inserted  ia  llie    ^ 

dnles.(«) 


[♦964]  •CHAPTER  XXVL 

OF  FUBTHBR  DIRBGTfONS* 

Whbn  a  decree  is  interlocutory,  and  the  consideration  of  further 
been  resenred  untU  afler  the  trial  of  an  issue,  dtc,  or  until  the  Master  shall  have 
made  his  report,  it  is  necessary,  in  order  that  a  complete  termination  ahoiikl  be 
put  to  the  suit,  and  that  it  should  be  wound  up  in  all  its  parts,  that  it  should  be 
set  down  again  to  be  heard  for  «*  further  directions,"  which  process  most  be 
repeated  as  often  as  any  further  directions  are  resenred  by  the  last  decvee  pio- 
nounced.  (a) 

Where  tne  consideration  of  further  directions  has  been  reserved  by  a  deersa 
till  after  die  Master  has  made  his  report,  the  Court  will  not  allow  a  cause  to  be 
set  down  for  further  directions  before  a  report  has  been  made,  eren  though  it  is 
found  that  the  reference  to  the  Master  has  become  useless  $  thus  where  a  deeres 
directed  an  issue,  and  also  directed  an  inquiry  before  a  Master,  and  reserved  the 
consideration  of  further  directions  until  after  the  trial,  and,  after  the  report,  the 
Court  would  not  permit  the  cause  to  be  set  down  upon  the  further  direciiaas 
without  a  report  from  the  Master,  (b)  The  proper  course,  in  such  a  case,  wooU 
have  been  to  have  obtained  a  variation  in  the  decree  by  rehearing,  (c) 

The  Court  also  refuses,  in  genera],  to  interfere  after  a  reservation  of  farther 
directions  in  a  summary  way,(df^  unless  liberty  has  been  given  to  the  parties,  bj 
r  *0a5  1  ^^  decree,  to  apply  to  *the  Court,  as  they  may  be  Miviaed,(x} 
I-  -^  which,  hoftfcver,  is  very  seldom  done  where  the  decree  wjuiibs 

the  consideration  of  Airther  directions. 

But  although  the  Court  will  not,  after  such  a  reservation,  entertain  n 
application  relating  to  the  general  matters  of  the  suit,  it  will,  it  seems, 
applications  for  collateral  matters,  such  as  the  appointment  of  a  reoeiver,(s) 
The  Court  will  also,  upon  consent,  permit  a  bill  to  be  dismissed,  withoal 
requiring  the  cause  to  be  set  down  on  further  directions.  (6) 

It  is  to  be  noticed,  that  it  is  only  where  further  directions  are  reserved,  by  a 
decree  or  onler,  that  it  is  required  to  set  tlie  cause  down  for  heating  for  seeh 
forther  directions;  where  a  decretal  order  is  made  upon  motion,  such  as  a 
reference  to  a  Master  in  an  interpleading  suit  to  inquire  into  the  tide,  the  Coat 
will  proceed  upon  the  report  on  motion,  (c)  Thus,  in  Walters  v.  PyBUOi,rd) 
where,  upon  a  reference  of  this  description,  the  Master  reported  against  the 

($)  Ibid.  186. 

(o)  AfUtt  p.  638.  Wbfiis  the  eoDadomtioQ  of  eotti  is  isseifsd  ■■  waO  ■■  of  faitbii 
diiections,  the  cause  rnnst  alto  be  set  down  <upon  the  matter  of  coals.' 


(h)  Dixon  ▼.  Ohmnii  1  Yea.  J.  163. 


[c)  Ibid. ;  perhaps  the  necessitjof  a  rehearing  might  hare  been  obTiated  bj  goiiv 
the  Master  under  the  deciee  and  then  waiving  the  inquiry. 

rd)  Cooke  T.  Gwyn,  3  Atk.  689.  {z)  Vide  ante,  p.  641. 

[a)  Cooke  v.  Gwyn,  uH  gupra.  (b)  Anon.  1 1  Yea.  169. 

[c)  Brooke  t.  Clazkis  1  Swanst.  6S0.  (iQ  19  Yea.  861. 
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ixiidoPs  tide,  the  Goort,  upon  motion  dismiised  his  bQI  with  oo«tB.  So  in 
H4>re  ▼•  CaSeiti{e)  where  the  Master  reported  in  favour  of  the  vendor's  title, 
id  exceptions  were  taken  to  the  report,  whieh  were  over-raled,  the  Court 
kt0Ttained  a  motion  that  the  purchaser  might  pay  in  the  residue  of  fads  purchase 
i^Moey  and  interest  So  afler  a  decretal  order,  made  on  motion,  for  an  account 
r  the  incumbrances  on  the  estate,  and  to  settle  their  priorities,  an  order  for 
irtlier  directions  and  costs  appears  to  have  been  made  on  petition.  QT) 

Further  directions  upon  a  separate  report,  are,  as  we  have  stated,  generally 
Lwen,  upon  petition,  after  the  confirmation  of  the  report,  (^)  and  so  are  all  such 
irther  directions  as  are  necessary  upon  a  report  made  by  the  Master,  upon 
rtlers  obtained  *by  petition,  and  which,  as  we  have  seen,  are  not  ^  ^ga/tt  -i 
onfirmed  by  motion.     In  such  cases,  the  petition  for  confirmation  ^  -^ 

f  the  report  generally  embraces  a  prayer  for  the  consequent  directions,  (jr) 

At  the  hearing,  upon  further  directions,  the  Goart  will  make  such  further 
vder  in  the  cause,  as,  upon  reading  the  Master*8  report,  appears  to  be  consist 
ent  with  the  justice  of  the  case  as  it  stands  upon  the  decree  and  report;  unless 
t  is  dissatisfied  with  the  manner  in  which  the  Master  has  executed  the  duties 
mposed  upon  him  by  the  decree,  in  which  case  it  will,  as  we  have  seen,  send 
t  back  to  the  Master  to  review  his  report,  or  such  part  of  it  as  the  Gourt  sees 
"eason  to  be  dissatisfied  with.  (A)  The  Court,  however, , will  not,  as  we  have 
Iready  stated,  (»}  send  it  back  to  the  Master  to  review  his  report,  for  the  pur« 
Kwe  of  deducing  consequences  from  the  facts  which  he  has  stated  in  his  report. 
Hit  will  itself  draw  the  conclusions  from  the  facts  stated,  (i)  as  it  will  where  the 
Haster  has  drawn  conclusions  from  the  facts  he  has  stated,  which  conclusions, 
>at  not  the  facts,  are  considered  erroneous.  (I) 

In  general,  if  the  case  is  such  as  will  aamit  of  it,  the  Gourt  will,  upon  the 
Snt  hearing  for  further  directions,  make  a  final  decree^  and,  when  the  reference 
\o  the  Master  has  been  merely  to  make  preliminary  inquiries,  it  will,  when  the 
case  comes  before  it  upon  the  report,  declare  the  rights  of  the  parties  in  the 
matters  in  question.  If  the  declaration  of  the  Court,  or  the  result  of  the  former 
inquiries,  render  any  further  reference  to  the  Master  necessary,  the  Court  wiU 
take  this  occasion  to  make  sach  further  reference,  reserving  again  the  conside* 
ration  of  the  further  directions  until  after  the  Master  shall  have  made  his  further 
report,  and  this,  as  we  have  seen,  it  will  repeat  as  often  as  it  may  appear  to  be 
necessary. 

It  is  to  be  remarked,  that,  where  a  question  has  been  raised  upon  the  plead- 
ings, but  no  direction  or  reservation  of  it  has  *been  given  with  p  ^^7  -1 
respect  to  it  by  the  decree,  the  Court  will  not  take  it  into  considera-  ^  -^ 

tion  upon  ftirther  directions :  thus  where,  in  a  suit  for  the  specific  performance 
of  an  agreement  for  the  sale  of  a  copyhold  estate,  the  defendant  insisted  by  his 
answer  that  he  was  not  bound  to  peiform  his  contract,  unless  it  could  be  shewn 
that  the  copyholders  of  the  manor  were  entitled  to  dig  marl  and  brick  earth  on 
the  lands  holden  by  them,  and  the  original  decree  merely  directed  the  usual 
reference  as  to  title,  the  Court  on  the  nearing  upon  further  directions,  reftised 
to  direct  a  reference  to  the  Master,  to  inqaire  whether  the  copyholders  of  the 
manor  were  entitled  to  dig  marl  and  brick  earth,  &c,  (although  a  petition,  prsy* 

(t)  Cooper.  334. 

(/)  White  ▼.  Bishop  of  Peterborough;  BoDs,  30  Dec.  1831,  eited  Seton  on  Decreei^ 
96.  It  is  to  be  remarked,  with  reference  to  the  above  cases,  as  well  as  in  cases  of  reference 
under  the  New  Orders  of  the  9th  of  May,  1839 ;  the  orders  do  not,  in  general,  contain  any 
resenralion  of  further  directions. 

(g)  Van  Karap  v.  Bell,  3  Mad.  430.  (g)  AnU,  p.  946. 

(!)  Anie,  p.  953.  (i)  Biid. 

h)  Bick  ▼.  Motly,  3  M.  4d  K.  313. 

(/)  Adams  t.  Clucton,  6  Yes.  665;  antCt  p.  953. 
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ing  that  it  would  do  so,  had  been  presented,  and  ordered  to  come  on  villi  tf^ 
farther  directions,^  upon  the  ground  that,  as  ihe  point  was  raised  by  tbe  answer 
if  the  Court  had  tnought  it  necessary  to  inquire  into  the  fact,  a  direciioo  to  dat 
effect  would  have  been  contained  in  the  original  decree,  and  that,  to  grant  tk 
prayer  of  the  petition,  would  be  to  alter,  entirely,  the  decree  maife  ai  tk 
original  hearing,  which  it  is  not  competent  for  the  Court  to  do  al  the  beaiof 
on  further  directions.  (/) 

In  fact,  the  Court  will  not  alter  a  decree  in  the  minutest  particalar  without  a 
rehearing, (m)  unless  in  the  case  of  an  information  relating  to  a  charity,  in  whisk 
case  the  Court  will  correct  an  omission  of  the  origin^  decree  upoo  fiuikr 
directions,  (n) 

It  seems^  formerly,  to  have  been  considered  that  no  direction  could  be  gitet 
at  a  heahuff  upon  further  directions,  for  the  computation  of  intoieat,  where  the 
question  of  interest  had  not  been  reserved  by  the  original  decree.  In  Byvti  v. 
Cofetnan^lp)  it  was  said,  by  Lord  Hardwicke,  that,  generally,  no  interest  eoald 
be  allowed  where  it  was  not  ordered  or  reserved  by  the  decree  ;  bot  that,  not- 
withstanding there  was  no  particular  reservation  of  interest  by  a  decree,  jet 
there  was  a  discretionary  power  in  the  Court  to  allow  interest  upon  specal 
r  *0A8  1  cumstanoes.  *In  Champ  t.  Mood^^p)  his  lordship  also 
I-  -I  that  the  reservation  of  further  directions  in  general  had  not 

taken  to  reserve  interest,  and  that  interest  ought  to  be  expressly  directed  by  the 
decree  to  be  reserved  $  but  he  admitted  that  there  might  be  a  case  wboe,  it 
having  been  pointed  out  in  the  cause,  the  Court  would  take  interest  to  be 
reserved  on  such  general  directions ;  that,  after  a  direction  of  a  trial  at  lav, 
reservation  of  general  directions  would  be  taken  to  include  costs,  interest,  aei 
every  thing;  but  he  held  that  in  the  common  case  of  a  reference  to  a  Master,  it 
was  taken  to  be  otherwise :  and,  in  Hearle  v.  Greenbank^^q)  interest  not  bsvini 
been  reserved  by  the  decree.  Lord  Northington  said  he  could  not  oider  it  oa 
further  directions,  but  recommended  the  plaintiff  to  rehear  the  cause,  mevdj  to 
introduce  a  reservation  of  interest.  In  a  previous  case,  however,  Goodyett  v. 
ZaA-e,(r)  Lord  Hardwicke  had,  according  to  the  report  in  Ambler,  held  it  to  be 
clear,  that,  under  the  general  reservation  of  further  directions,  the  Court  mifbt 

of  Tie 


ffive  interest,  though  not  reserved  by  the  decree,  and  referred  to  a 
HiuUotCa  Bay  Company  v.  Sir  Stephen  Evans^  in  which  it  was  done ;  andL 
in  Samnies  v.  Bichnan^^s)  and  Margarum  v.  Sandifordy  there  cited,  it  waste 
held  accordingly.  And,  in  Creuze  t.  Hunter^(t)  Lord  Rodyn  said,  he  bad 
thought  that  if  interest  was  not  given  by  the  decree,  or  reserved,  it  was  maaer 
of  rehearing,  and  that,  in  strictness^  this  was  the  rule,  but  that,  if  the  point  v« 
made  upon  the  hearing  for  further  directions,  he  saw  no  objection  to  its  beiog 
then  given  if  the  case  would  warrant  it;  and  he  expressed  himself  satisfied  wi£ 
the  authority  of  Margarum  v.  Sandiford  that  it  might  be  so.(u^  The  practice, 
therefore,  of  directing  tlie  computation  of  interest,  upon  further  directions,  when 
it  has  not  been  reserved  by  the  original  decree,  is  now  considered  as  estabUshed; 
and  not  only  will  the  computation  of  simple  interest  be  so  directed,  but,  where 
the  Court  finding  large  sums  of  money  in  the  hands  of  an  agent,  receirei^ 
r  *960  1  ^trustee,  or  personal  representative,  it  will  direct  &e  Master  lo 
L  ^  ascertain  the  balance  from  time  to  time  in  the  hands  of  the  acoonns- 


(/)  lie  Grand  ▼.  Whitehead,  1  Run.  309. 

(m)  Lotd  Shipbrooke  v.  Lord  Hindiinbrooke,  13  Yes.  387-894. 

(n)  Attorney  Genend  v.  Whiteley  11  Yes.  341. 

(o)  2  AUc.  440.  {p)  2  Yes.  474. 

Iq)  1  Dick.  870.  (r)  Amb.  684;  1  Weirt,  490.  a  C. 

(»)  2  Vefc  J.  86.  m  4  Bio.  C.  C.  318;  2  Ve^  J.  16^  8.  C. 

(tt)  Vu/ecfuwiMagfaee  v.  MahcMi,  1  MoU.  147. 
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_  party,  and  to  compute  interest  on  them,  (op)  And  the  Court  has  even  gone 
llie  length,  on  further  directions,  of  chaiging  an  accounting  party  with  interest 
on  the  balance  in  his  hands,  not  only  where  there  was  no  reservation  of  the 
c^uestion  of  interest  by  the  original  decree,  but  even  where  the  original  bill  did 
not  pray  that  they  might  be  so  chaiged. 

This  was  done  in  the  case  of  executors,  in  Timer  y.  7\imer;(y)  and,  in 
JPcarse  v.  Crreen^{z)  where  an  agent  appeared,  by  the  Master's  report  to  have 
bad  large  sums  or  money  in  hand,  the  Master  of  the  Rolls  referred  it  back  to 
tbe  Master  to  ascertain  the  balances  in  the  agent's  hands,  and  to  compute  interest 
upon  them.     It  is  to  be  observed,  that,  in  the  above  cited  case  of  Turner  v. 
jf\imer^  the  direction  to  compute  interest,  notwithstanding  there  was  none 
yed  by  the  bill,  was  founded  on  the  circumstance  that,  at  the  time  the  bill 
filed,  there  did  not  appear  to  have  been  any  money  in  the  hands  of  the 
executors,  and  that  the  balances  arose  subsequently  to  the  institution  of  the  suit, 
and,  therefore,  could  not  be  adverted  to  in  the  original  bill  i  and  the  same  mund 
appears  to  have  furnished  the  foundation  of  the  decree  in  Wihon  v.  MetCMfe${a) 
in  that  case,  the  bill  originally  prayed  the  redemption  of  a  mortgage  of  an  estate 
of  which  the  mortgagees  were  in  possession  at  the  time  it  was  ffled,  the  value 
of  the  estate,  (which,  since  the  mortgage,  had  been  greatly  augmented  by  allot- 
ments under  an  Enclosure  Act,)  was  not,  at  that  time,  known,  and  it  was  sup- 
po«ed  that  there  would  be  a  balance  found  due  to  the  mortgagees  $  consequenUy 
the  bill  did  not  pray  an  interest  against  them.     It  appeared,  however,  upon  the 
Ibf  aster's  report,  that  the  whole  of  the  principal  money  and  interest  due  on  the 
mortgage  had  been  paid  off  before  the  suit  was  instituted,  and,  therefore,  that 
there  was  a  laige  balance  due  from  the  mortgagees  to  the  mortgagors ;  under 
these  circumstances,  *when  the  cause  came  on,  for  further  direc-  p    ^^^    -> 
tions,  upon  the  Master's  report,  the  Court  directed  rests  to  be  made,  ^  -^ 

and  interest  to  be  computed  on  the  balances  from  time  to  time  in  the  hands  of 
the  mortgagees. 

From  the  above  cases  it  might  be  inferred,  that  it  is  in  those  cases  only,  in 
which  the  circumstances  were  such,  at  the  time  of  filing  the  biU,  that  a  claim 
for  interest  did  not  or  could  not  be  known  to  exist,  that  the  Court  wiU,  upon 
farther  directions,  make  an  order  to  compute  interest  upon  balances,  although 
there  is  no  prayer  for  interest  in  the  bill ;  this,  however,  does  not  appear  to  be  the 
case,  as,  both  in  Pearse  v.  Oreen^{c)  and  in  Good  v.  BlewUt^  tnere  cited,  the 
bills  were  filed  for  the  express  purpose  of  enforcing  an  account  and  payment  of 
balances,  and  decrees  for  interest  were  made,  although  no  interest  appears  to 
have  been  prayed,  nor  was  the  consideration  of  it  reserved. 

It  is  to  be  remarked,  that  it  is  only  in  cases  where  it  appears,  from  the  Master's 
report,  that  there  is  an  equitable  right  to  chaige  an  accounting  party  with  interest, 
(as  where  an  agent,  or  trustee,  or  personal  representative,  has,  for  a  long  time, 
had  a  considerable  sum  of  money  in  his  hands,  belonging  to  the  parties  in  the 
sait,)  that  the  Court  will  direct  a  computation  of  interest  when  it  has  not  been 
reserved  by  the  original  decree ;  where  this  does  not  appear  by  the  report,  the 
Court  has  no  foundation  upon  which  to  make  such  a  direction,  and,  it  seems* 
that  it  will  not  entertain  a  petition  for  the  mere  purpose  of  bringing  before  the 
Court  facts  which  do  not  otherwise  appear,  upon  which  to  ground  a  direction  to 
the  Master  to  inquire  into  balances  and  charge  interest  ((/) 

(x)  Peane  t.  Green,   1  Jac.  dt  W.  186. 

Of)  1  Jm.  dt  W.  43. 

(z)  Ubi  9upra:  vide  etiam  Ctood  t.  Blewitt,  there  dted. 

(a)  1  Rom.  580.  (c)  iJae.  4d  W.  185. 

Jd)  Pamell  t.  Price,  14  Yes.  502  (fint  editioii.)    The  eathor  thinks  it  right  to  eeU  the 
ler'e  attention  to  a  iwy  material  dieerepancy  between  the  report  of  Pamell  v.  Priee  in  the 
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r  *971  1  *Aiid  not  only  will  the  Court,  in  cases  where  upon  the  deevee, 
^  -^  and  the  report  under  it,  a  proper  gnmnd  appears  for  giriog  inteRit, 

dirset  the  computation  of  interest  on  further  directions,  though  the  questioB  af 
interest  has  not  been  reserved  by  the  original  decree  $  but  it  will,  if  the  report 
makes  a  new  case  against  the  defendant  for  changing  Idm  with  sums  whieh,  but 
for  his  wilful  default  he  might  have  received,  make  a  direction  for  so  t^aqpag 
him  on  further  directions,  even  where  it  was  prayed  by  the  bill  and  refosed  at 
the  hearing  from  deficiency  of  proof.(f^ 

So,  although  a  receiver  has  been  refused  upon  the  hearing  of  the  came,  yet 
if^  upon  the  report,  a  new  state  of  facts  appears,  e.  j*.,  a  balance  in  the  hands 
of  the  defendant,  the  Court  will  entertain  a  renewed  application  for  a  reeeiTer.  (J\ 

The  Court,  however,  will  not,  (even  though  a  new  state  of  ciieometaoees 
appears  by  the  Master's  report,  shewing  that  if  the  fiusts,  as  they  are  steied 
upon  the  report,  had  been  before  the  Court  at  the  time  when  it  pronouiieed  the 
decree,  it  would  not  have  given  the  directions  contained  in  the  original  deeree,) 
make  any  order,  upon  furSier  directions,  which  will  have  the  effect  of  vaxyiiv 
or  impugning  the  original  decree,  and  therefore,  where  a  prior  decree  had  ordend 
the  costs  of  a  mortfag^  to  be  taxed,  it  has  held,  upon  further  direetioiM,  thai 
he  would  be  entitled  to  be  paid  those  costs,  although  it  appeared,  by  the  report, 
that  he  was  paid  off  before  the  commencement  of  the  suit,  and  that  he  had  sec 
up  an  improper  defence,  (g) 

Upon  the  same  ground,  when  costs  of  a  party  have,  at  the  heating,  been 
ordered  to  be  taxed  as  between  solicitor  and  client,  the  Court  will,  at  the  hear- 
ing upon  further  directions,  direct  the  subsequent  costs  of  the  same  party  to  be 
taxed  upon  the  same  principle.  It  will  not,  however,  consider  itself  bound  by  a 
previous  direction  to  tax  costs,  as  between  solicitor  and  client,  made  upon  petitioe 
and  by  consent,  where,  upon  further  directions,  it  appears  that  there  is  no  ease 
to  warrant  such  a  mode  of  taxation.  (A) 

r  *072  1  *^^  ^^^  Court  will  not  allow  any  variatioil  to  be  made  in  the 
I-  -^  original  decree  upon  the  hearing  of  the  cause  for  further  diredioos, 

so  it  will  refuse  to  entertain  an  objectiou  to  it  on  a  ground  which  m^hl  have 
been  made  at  the  original  hearing ;  thus,  where  a  suit  was  instituted  by  a  sdki* 
tor,  for  the  payment  of  his  bill  of  costs,  and  it  appeared,  by  the  answer,  that 
the  bill  of  costs  had  not  been  signed  conformably  to  the  act  of  Parliament,  where- 
upon the  bill  was  duly  signed,  and  the  fact  of  the  signature  put  in  issoe  by  a 
supplemental  bill,  and  a  decree  was  made  at  the  Rolls,  referring  it  to  the  Master 
to  tax  the  bill,  &c.— -Upon  the  case  coming  on  before  Lord  Brougham,  on  appeal 
fiom  the  order  made  by  the  Master  of  the  Roils  on  further  directions,  his  Loid- 
ship  held,  that  the  defect  in  the  suit,  as  originally  instituted,  arising  from  the 
bill  of  costs  not  having  been  duly  signed,  was  not  cured  by  the  supplemental 
bill,  and  that  the  bill  ought,  at  the  original  hearing,  to  have  been  dismissed  with 


origukal  and  lecond  editions  of  Mr.  Veen's  reports.  In  the  report,  as  it  appeen  in  the  orisi- 
nal  edition,  it  is  stated  that  <  the  directions  were  gi^n  for  interest  and  coals  upon  the  Masler^s 
nport,  and  that  the  inquiry  prayed  bj  the  petition  was  refuged  f*  whereas,  in  Uie  aeooad 
editiony  it  stands  thus:  «The  directions  were  given  for  interest  and  coals  upon  the  Masisrt 
report  and  the  inquiry  prayed  by  the  petition  wasgronietf.'  In  the  first  editien,  alse^  the 
lolkming  passage  ooears,  which  is  wholly  omitted  in  the  eecond,  via. :  <  The  Lord  Ckamedkt 
snd  the  Regiitrar  (Mr.  Croft)  being  applied  to  by  his  Loidship^  said,  there  was  no  insNnes 
ef  such  a  petition;'  and  this  appean  to  be  in  conformity  with  the decisioiis in  Grease  t.  Hib- 
tar,  8  Yes.  J.  167;  and  4  Bro.  C.  C.  157,  8.  C. ;  and  Bruere  t.  PesOierton,  ISYea.  9S7; 
tide  Mm  Le  Grand  ▼.  Whitehead,  1  Ross.  809 ;  antCt  p.  966. 

(e)  Franklin  ▼.  Beamish,  S  Moll.  d68. 

(/)  Attorney  General  v.  The  Mayor  of  Galway,  I  Moll.  95. 

(g)  Wilson  T.  Metcalfe  1  Rass.  580.  (A)  Tmerant  t.  Fismt,  Rob.  Ai«.  188IL 
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csoeto  $  bat  as  that  had  not  been  done,  and  the  decree  had  not  been  appealed 
fiom,  it  was  not  open  to  the  defendant  to  take  the  objection  upon  further  direc- 
tionfl.(A) 


Fonneriy  it  was  not  necessary  that  a  cause  should  be  set  down,  for  hearing 
upon  further  directions,  before  the  Court  in  which  the  decree  was  pronounced  ;{t) 
but,  by  the  recent  orders,  (ifc)  every  cause  requtrioff  to  be  heard  for  further  diiec- 
tions,  or  on  the  equity  reserved,  and  in  which  the  Master's  report  has  been  or 
shall  be  made,  or  a  trial  at  law  has  been  or  shall  be  had,  or  the  certificate  of  a 
Court  of  Common  Law  has  been  or  shall  be  obtained,  in  pursuance  of  a  decree 
or  order  pronounced  by  the  Lord  Chancellor  or  Vice  Cnancellor,  shall  be  set 
down  to  be  heard  before  the  Lord  Chancellor,  and  shall  not,  without  special 
order  of  Ihe  Lord  Chancellor  be  set  down  to  be  heard  by  the  Master  of  the 
Bolls ;  and,  by  the  same  orders,  (/)  all  and  every  cause  requiring  to  be  heard  for 
further  directions,  or  on  the  equity  reserved,  in  *which  the  Master's  p  ^^g^o  -i 
report,  dtc.,  has  been  made,  &c.,  in  pursy ance  of  a  decree  or  order  ^  -' 

pronounced  by  the  Master  of  the  Rolls,  shall  be  set  down  to  be  heard  before 
the  Master  of  the  Rolls,  and  shall  not,  otherwise  than  for  the  purpose  of  rehear- 
ing, be  set  down  to  be  heard  before  the  Lord  Chancellor. 

Any  party  may  set  the  cause  down  for  further  din^tions,  it  is  most  usually, 
however,  set  down  by  the  plaintiff. 

In  order  to  have  the  cause  set  down  for  further  directions,  the  plaintiff  or  other 
party  settinff  it  down,  must  present  a  petition,  as  of  course,  to  the  Lord  Chan- 
cellor or  Master  of  the  RoUs,  as  the  case  may  be,  praying  that  the  cause  may 
be  set  down.  If  exceptions  have  been  taken  to  the  report,  the  petition  may 
abN>  pray  that  the  cause  may  be  heard  at  the  same  time  as  the  exceptions* 
With  the  petition  should  be  left  a  copy  of  the  decree  and  report,  and,  when  it 
is  answered,  the  order  should  be  drawn  up  and  served  upon  the  clerks  in  Court, 
for  all  the  parties,  (m)  and  an  aflUdavit  of  such  service  should  be  sworn  by  the 
party  serving  the  order,  an  office  copy  of  which  should  be  procured  to  use  in 
case  any  of  the  parties  should  not  appear,  (n)  If  there  has  been  a  sale  of  the 
estates,  and  the  purchase  money  in  Court  is  to  be  distributed,  the  plaintiff's 
solicitor  should  serve  the  purchaser  with  a  notice  that  the  cause  is  coming  on 
for  further  directions,  and  that  the  purchase  money  will  be  disposed  of  under 
the  direction  of  the  Court  (o)  So,  also,  if  any  person  has  obtained  what  is 
oidinarily  termed  a  stop  order,  t.  e.,  an  order  that  a  fund  in  Court  or  some  part 
of  it  should  not  be  paid  out,  without  notice  to  the  individual  obtaining  the  order, 
a  similar  notice  should  be  served  upon  the  person  by  whom  the  order  was 
procured. 

If  exceptions  have  been  taken  to  the  Master's  report,  and  have  been  set  down 
at  the  same  time  with  the  further  directions,  (oo)  they  must  be  heard  and  dis- 
posed of  before  the  cause  is  heard  upon  the  further  directions. 

The  course  of  proceeding  upon  the  hearing  of  a  cause  upon  further  directions, 
is  much  the  same  as  that  pursued  upon  the  original  hearing,  except  that  the 
pleadings  are  not  opened,  *nor  are  any  proofs  read,  but  those  which  p  ^g.^^  -. 
were  read  before  the  Master.    If  default  is  made  by  any  party  in  ^  -' 

appearing,  upon  the  production  of  an  affidavit  of  service,  an  absolute  order  will 
be  pronounced,  and  not  an  order  nisij  as  upon  the  original  hearing.  (/?) 

(h)  Pritchaid  t.  Draper,  1  R.  dt  M.  191.  (i)  Pemberton  t.  Pembertoa,  11  Yea.  53. 

Ik)  Old.  5  May,  1837,  VI,  3.  (/)  lb.  Old.  X.  3. 

(m)  3  Harr.  Ed.  Newt.  588.  (n)  Ibid. 

(a)  8  Smith.  399.  {oo)  AnU^  p.  958. 

Ip)  8  Smitb.  400.  ^ 
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It  may  be  mentioned,  that  a  creditor  whose  claim  has  been  admitted  hj  te 
Master,  has  a  rifht  to  appear  upon  the  hearing  of  the  cause  for  further  diree- 
tions  to  protect  his  own  interest,  and  that  he  may  do  so  without  presentiBf  a 
petition  for  liberty  to  appear,  provided  he  desires  to  take  advantage  of  notfanig 
but  what  appears  in  the  report.  (^^ 

It  has  been  before  stated,  (r)  tnat,  upon  a  hearing  for  further  directiQiDs,  ifai 
Court  will  not  alter,  or  add  to,  the  original  decree,  nor  will  it  permit  &ct8  to  be 
brought  before  it  upon  petition,  to  come  on  at  the  same  time  with  the  came  for 
further  directions,  in  order  to  ground  upon  them  a  direction  not  warranted  by 
the  original  decree.  The  Court  will,  however,  at  the  hearing  for  further  direc- 
tions, entertain  a  petition  for  the  purpose  of  carrying  out  the  directions  of  the 
original  decree,  where  circumstances  have  arisen  which  have  rendered  it  ne- 
cessary to  obtain  auxilliary  directions,  in  order  to  fulfil  the  objects  of  the  decree. 
Thus,  where  a  decree  had  directed  an  account  of  the  personal  estate  of  an 
intestate,  received  by  the  administrator,  and  afterwards  an  arrangement  was  en- 
tered into,  between  the  administrator,  who  was  also  the  heir-at-law  of  the  intes- 
tate, and  the  other  next  of  kin,  the  effect  of  which  was,  that  the  rents  of  certain 
real  estates,  which  the  intestate  had  contracted  to  sell  in  his  lifetime,  but  which 
descended  upon  the  heir-at-law,  in  consequence  of  the  contract  not  having  bees 
completed,  should  be  treated  as  part  of  the  personal  estate  of  the  intestate,  and 
accounted  for  as  such  in  the  cause — the  Master  of  the  Rolls,  Lord  Langdale, 
made  an  order  upon  a  petition)  which  came  on  before  him  at  the  same  time  widi 
the  cause  for  fuilher  directions,  for  a  reference  to  the  Master,  to  take  an  accomt 
of  the  rents  in  question  as  part  of  the  personal  estate,  (rr)  So,  also,  if  any  new 
r  *075  1  ^^^^  ^^^^  occurred  *since  the  original  decree,  which  have  alteied 
^  -■  the  situation  of  the  parties,  or  have  affected  their  rights  in  the  sub- 

ject matter,  and  which  have  not  been  brought  before  the  Court  by  a  supple- 
mental suit,  these  facts  may  be  stated,  upon  a  petition,  which  may  be  ordered 
to  come  on  for  hearing  at  the  same  time  with  the  cause  for  further  directio«& 
Thus  if  a  tenant  for  life  of  the  fund  in  Court  has  died  since  the  decree,  and  the 
fund  has  become  distributable  amongst  those  in  remainder,  a  petition  may  be 
presented  to  the  Court  stating  the  facts  of  the  death  of  the  tenant  for  life,  and 
prayinf  the  Court  to  make  distribution  amongst  the  parties  who  have  beeome 
entitled  upon  that  event.  So  also,  if,  after  the  Master  has  made  his  report,  a 
person  entitled  to  a  debt  or  legacy  out  of  the  fund  in  the  suit  has  died,  hts  per- 
sonal representative  may  present  a  petition  praying  that  the  debt  or  l^acy  be- 
longing to  the  deceased  party  may  be  paid  to  him.  In  like  manner,  i^  pending 
the  suit,  a  party  to  it  has  assigned  his  interest  in  the  fund,  either  absolately  or 
by  way  of  mortgage,  the  assignee  may  petition  the  Court,  at  the  same  time  the 
cause  comes  on  upon  furtlier  directions,  that  he  may  have  the  benefit  of  his 
assignment,  and  that  payment  may  be  made  to  him  instead  of  the  assignor. 
In  dl  such  cases,  if  the  facts  which  form  the  ground  of  the  application  are  not 
admitted  by  all  the  parties  interested,  or  if  all  or  any  of  the  parties  interested 
are  not  competent  to  make  an  admission,  they  must  be  verified  by  affidavit ; 
and  it  is  to  be  recollected,  that,  where  a  person  applies,  in  the  character  of  per- 
sonal representative  of  a  deceased  party,  by  petition  of  this  nature,  for  payment 
out  of  the  fund  in  Court,  he  must  have  been  constituted  such  representative, 
either  by  the  Consistory  Court  of  the  Bishop  of  London,  or  by  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury.  ^«) 

It  may  be  mentioned,  with  reference  to  tnis  subject,  that  where  money  is 
reported  due  to  a  married  woman,  and  the  husband  is  desirous  of  obtaining  pay- 


t 


q)  Toang  v.  Everett,  1  R.  dc  M.  436.  (r)  Anie^  p.  967. 

it)  Tmevant  ▼.  Fraaer,  MS.  RolU,  13th  Jan.  1840. 
(a)   Vide  ante,  toI.  1,  p.  417. 
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ment  of  it,  he  should,  if  it  be  above  j6200,  apply  for  payment  to  himself  by 
petition,  to  come  on  for  hearing  at  the  same  time  with  the  cause  r-  ^g,^^  -i 
upon  ^further  directions,  at  which  time  the  wife,  if  in  London,  ^  J 

should  also  be  present  to  be  examined  by  the  Court  (f^  If  the  wife  be  in  the 
country,  the  petition  should  pray  that  a  commission  snould  be  issued  to  take 
her  examination  in  the  country,  when  the  Court  will  make  an  order,  upon  such 
petition,  for  a  commission,  which  must  be  proceeded  with  in  the  manner  before 
pointed  out(ti)  If  no  application  of  this  nature  is  made  at  the  hearing  of  the 
further  directions,  the  Court  will  not  order  payment  of  the  wife's  money,  but 
will  direct  it  to  be  carried  over  to  the  separate  account  of  the  husband  and  ¥rife. 
An  order  made  upon  further  directions,  is  in  fact  a  decree  of  the  Court,  and 
18  drawn  up,  passed,  entered,  and  enforced,  in  the  manner  pointed  out  in  a 
preceding  chapter. 

(0  Ante,  vol.  1,  p.  ISl.  (v)  Ibid. 
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impertinence  in,  ib.     Vide  IxFBmTniBVCB. 
Flooeeding  upon,  ib. 
how  compelled,  ib. 
How  substantiated :     Vide  AmsATiT. 
wlkore  items  under  40s. 
by  oath  of  party,  883, 

but  he  must  swear  positiToty,  884. 
and  not  to  belief  only,  ib. 
Where  items  amount  to  40a.  and  upwaids^ 
by  Touchers,  883. 

even  where  answer  has  not  been  replied  to^  ib. 
which  must  haTe  proper  stamps  888. 
where  voucher  is  not  disputed,  883. 

payment  must  be  verified  by  affidavit  of  party  pi^uif  i^^mft  h. 
where  voucher  is  objected  to : 

by  affidavit  of  party  receiving  the  mousy,  iU 
or  of  some  penon  to  verify  the  signaUiiie  to  voucher,  ih. 
By  document  used  in  support  of  chargs^  884. 
By  entries  in  books  kept  by  party  hinual^  ib. 
By  written  accounts^  ib. 
By  answere  or  examinations^  ib. 
but  discharge  must  be  by  same  sBntanoe  thnt  is  used  in  sappoftulchanii,  A^ 
and  must  form  part  of  same  transaction,  885. 
Where  account  is  of  long  standing  and  wmchen  hatve  bean  hisl^  ik 
Where  one  executor  or  trustee  has  paid  ow  to  his  oo^xsoator*  888. 
Without  the  usual  proof: 

where  party  has  not  kept  accounts  but  has  bonA  Jld€  daalt  with  llw  pi»- 

perty  as  his  own,  ib. 
cannot  be  without  order  of  Court,  ib. 

which  will  not  in  general  be  granted  until  a  diflkmlty  ef 
in  the  usual  mode  appears^  ib. 
What  will  be  allowed  in. 
General  expensei^  887. 


JLOCOUNT— Con<mtMf. 

Befoie  Milter— DMchargc    Contmued. 

^  not  nnlea  items  apedfiedt  887. 

Juit  allowancei.     Ftcfe  Jubt  Auawavcis. 

Specific  ckiiiM  made  by  answer  and  notieed  in  the  deene  will  nol 
be  allowed  under  the  head  of  just  aUowanoes,  890. 
Bests  in: 

not  to  be  made  unless  directed  by  decree,  891. 
in  what  manner  made,  ib.     Vide  Rests. 
to  what  time  taken : 

not  limited  to  the  time  of  pronouncing  decree^  880. 
in  suits  against  mortgagees,  ib. 

personal  representatiTes,  ib. 
although  there  are  no  future  words  in  the  decree,  ib. 
Settled: 

Direction  not  to  disturb : 

in  what  cases  giTen  by  decree,  891. 
Of  surcharging  and  &lsifying,  190,  891. 

Vide  SuBGBABoive  axu  Falsiftivo. 
Interest  on  balance  of.     Where  directed,  896.     Vide  Ivtsesst. 
Stated: 

Plea  oC  186.     Vide  Pua. 
E£Eect  o^  189. 
Opened: 

where  fraud  is  proTed,  ib. 

in  accounts  bc^een  attorney  and  client,  ib. 
Seeue  where  errors  or  mistakes  only  are  shewn,  190. 
Of  surcharging  and  falsifying,  ib.     Vide  SumcBABoive  jlvd  FAUznrur«. 
How  set  out  in  answer,  258. 
Kelerence  to  in  answer,  ib.     Vide  Abswbb. 
Merchants.     Vide  MxmcBJjrr's  Accouhts. 

ACCOUNTANT : 

Trustees  and  penonal  representatives  allowed  the  expenses  of  employing^  889« 
Vide  Just  Allowajtcbs. 
ACCOUNTANT-GENERAL.     Vide.  Vol.  1. 
Ffeyments  by : 

To  craditon,  Ace, 

in  what  manner  made^  863,  n. 
ACKNOWLEDGMENT : 

What  sufficient  to  take  a  case  out  of  the  Statute  of  TiimititiflM,  159,  168. 
must  be  in  writing^  ib. 
ACQUIESCENCE : 

That  Court  will  infer,  not  a  good  ground  of  demurrer,  45. 
ACT  OF  PARLIAMENT,  Private.     Plea  of.     Vide  Plba. 
ACTION  AT  LAW.     Vuk  Vol.  1. 
I  Examination  of  witnesns  abroad  in  aid  of  or  deteee  to,  5S3.     Vide  CouaMiov. 

Bill  letained  with  Uberty  to  bring,  639,  763. 
in  the  case  of  dower,  787.     Vide  Dowim. 
I  BismisMl  of  bill  after  trial  o^  385.     Vide  Dismissal  or  Sua. 

without  prsjudice  to,  639,  763. 
Birecied  by  Uourt : 

not  bdbre  decvse,  where  bill  seeks  equitable  nlie(  764. 
in  what  cases,  763. 
t  of  hein  at  law  seeking  equitable  estatei^  ib. 

general  rule  as  to,  ib. 
Onler  for: 
Form  oi,  764. 
Special  dixedions,  ib. 
as  to  setting  up  legal  obstacles^  ib. 

party  disobeying  by  setting  up  prahibtosd  defiBttea  oomndttod^  765. 
as  to  admissions,  764. 
I  as  to  examination  of  parties^  ib. 

as  to  reading  depoeitioni^  ib. 

Vol.  v.— M 
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ACTION  AT  LAW— Cofiltfifierf. 

as  to  praductioQ  of  docomaiite : 

difCinctioiis  between  iesoee  and  aokloii%  TSS,  764. 
diflbrenoe  between  and  tmeii^  747. 
Patfies  to»  765. 

only  bucIl  m  are  inteneted  in  the  legal  eatalB,  ib. 
other  pattiee  at  liberty  to  attend,  ib. 

cifoct  of  abatement  of  aoit  by  death  o(  ib. 
Abatement  of  rait: 

Efiect  of  upon,  ib. 

after  ▼eidiet: 
moat  be  in  Court  of  Chancery,  768. 

teeut  motion  for  new  trial,  ib. 
judgment  should  not  be  entered  vp,  3>. 
New  trial: 

nuift  be  moved  in  Court  of  Law,  764. 
Mistake  in  verdict, 

not  rectified  in  equity,  765. 
Seau  nustake  in  conduct  o(  ctuae,  766. 
Costsof: 

disposed  of  upon  further  diractioiiSi  ib. 
generally  follow  Yerdict,  ib. 
of  nonsuit, 

oocarioned  by  defimdant  setting  up  legal  titles  765. 
Security  for: 

application  for  riiould  be  made  in  equl^,  ib. 
ACTS  OF  PARLIAMBNT.  Vide  BVATimi.  Evxhbvcs. 
ABJOtmNMENT : 

Of  commismm  to  examine  witneaMs,  507.     Tide  CoiDCtstfnAr. 
Of  cause: 

after  publication  enlarged,  573.    TUt  Pvblxcaytov. 
in  the  paper  of  the  day : 

net  permltled  vdIbbs  «fpeB  taiMs  ef  4fpiiesBl  fayiig  «asla  af  ihi  dgf ,  i  ifti 
Vide  Costs  ov  tkb  Dat. 
in  genera]  paper: 

upon  what  gnmnds,  ib. 

not  because  cross  bill  has  been  filed»  6S0.     Vide  Oaasa  Qaub. 
application  for : 

when  to  be  made^  619. 
in  wlMt  manner,  ib. 
Of  Exceptions.     Vide  Excxftiovs. 
ADMINISTRATOR.     Vide  Vol.  I. 

Competency  of  as  witness,  456.  ^ 

Diflerence  between  and  trustae,  ib.     Vide  Wimas. 
durante  minore  tetate: 

« iDompetent  whnass  aftft  adminislntion  deleiMineJ,  ih. 
Vide  Wmrsss.    Pbbsohal  RaraBSBBTATtTB. 
ADMIRALTY,  Court  of; 

Demurrer,  because  matter  is  wkUn  jarisdietion  «f,  90.     Vidt  Di 
Sentence  of-— plea  o(  185.     Vide  Plba. 
ADMISSION  OF  FACTS  liy  demurrer,  30. 

extoit  o(  ib. 
ADMISSIONS  which  predude  the  necessity  of  proo(  895. 
On  the  record,  896. 

Constructive,  what,  ib. 

in  the  case  ^  pleas,  ib. 

in  the  case  of  ipedal  rsplicatieas^  896. 

h&  the  bill,  ib. 

by  positive  aHegetions  only,  ibw 
but  not  'whem-lqrpMheliiBi,  4h. 
or  by  way  of  pretence,  ib. 
diflerence  between  and  actual,  897. 
Actual,  ib. 
in  the  bill,  ih. 
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On  th«  Rflcord — Continued. 
aumot  be  md  by  plaiotiff  himwlf,  897. 
imlaH  to  shew  the  afibct  of  «  docament  admitted  hf  anewmv  ib* 
Effect  of  reference  *  for  greater  cerlainlj»'  ib. 
Proof  of  docnmenta  refened  to^  398. 
When  bill  taken  pro  eonfeaao.' 
nnder  the  ftatute,  ib. 
not  under  the  atatate.     Qfferff,  ib. 
Where  bill  haa  been  amended,  899. 
amended  bill  only  read,  ib. 

nnkeg  to  explain  anavrer,  ib. 
or  npon  the  qoeation  of  coata,  ib. 
Where  bill  filed  in  another  auit,  ib. 

not  read,  anleaa  to  corrobomto  ot|ier  eridenoeb  ib. 
but  muat  be  proved  to  have  been  filed  wilh  plaintiff'  oonaenty  ib. 
In  the  anawer,  ib. 

may  be  read,  notwilhatanding  replication,  ib. 

Biflarenoe  between  Conrta  of  Law  and  of  Eqnity  aa  to  reading,  400. 

where  to  a  bill  for  diaeoteiy  the  whole  moat  be  read,  401. 
Ez^anationa  and  gnalificationa  moat  be  ledl,  400. 
and  all  the  circomatancea  atated,  ib. 

and  other  paaaagea  connected  by  grammatical  oooatmction,  ib. 
bat  not  nnleaa  explanatory,  401. 
and  only  Ibr  the  pnipoee  of  explanation,  ib. 
plaintiff  permitted  to  raad  evidence  to  contmdict  aaah  paai^^ei^  ib. 
W^  will  be  an  admiarion  hi,  408. 
where  atated  on  belief,  ib. 
aectM  on  information  without  belief,  ib. 
aeetM  wJieie  it  appiiea  to  the  execution  of  wiU,  ib. 
Of  infimt: 

cannot  be  read  againat  infimt,  ib. 
but  may  be  againat  guardkn,  ih« 
Of  idiota  or  lunatica,  403. 
Of  peraona  of  weak  intellect,  ib. 
Of  banm  and  feme,  ib. 
Of  one  defendant  againat  another,  ib. 

only  where  referred  to  I7  other  defendant'a  anaww^  ib. 
XSannot  be  read  by  ddandant  in  hia  ownia?our,  404. 
Seeu$  npon  queation  of  ooata,  ib. 

but  no  decree  againat  a  poaitife  denial  in,  ib. 
nnleia  npon  evidence  of  two  witneaMa,  ib.     Vide  Dmbib. 
By  agreement  between  the  partiea,  407. 

diould  be  in  writing,  and  aigned  by  partiea  or  their  aolidton^  ib. 
bat  not  neceaaarily  ao,  ib. 
Muat  not  be  contrary  to  policy  of  the  law,  ib. 

aa  an  agreement  that  wife  ahall  be  evidence  againat  her  huaband,  ib. 
or  to  waive  objection  for  vrant  of  atamp,  ib. 
When  made  on  behalf  of  infenta,  408.     Vide  Vol.  1. 
Cannoi  be  proved  unleaa  put  In  iarae,  414.     Vide  Erinxvcx. 
Directed  to  be  made  upon  trial  of  an  iaaoe^  787.     Vide  Isaui. 
Bjfparoit  before  Maater,  881. 

memorandum  of  should  be  taken  down  by  Maater,  ib. 
Shookl  not  be  reoeived,  where  partiea  are  not  oompatent  to  aonaant,  ib. 
ADVANCE  OP  CAUSES: 
b  general  paper,  618. 
Not  permitted  without  certilScato  of  pleadingly  618. 
On  what  grounda  permitted,  618. 

that  aubject  of  auit  may  be  loat,  ib. 

.»-^— *—  ia  plaintiff 'a  whole  maintenance^  lb. 

That  bill  haa  been  ordered  to  be  taken  pro  eonfemo,  614. 

extenda  to  billa  of  foiecloanre,  ib. 
Thai  cauae  ia  not  likely  to  take  up  much  ttme^  ib.     Vide  Sh6BT  Cavih. 
That  decree  ia  conaanied  to.     Viae  CwiaxvT  GAvaia. 
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ADVANCE  OF  CkVBES-^ConUnued. 
In  genenl  paper — Continued. 
Pro  fonnd,  617. 

—  to  prodnoe  will,  ib. 
where  caase  not  in  the  paper>  618. 
Of  cro«  caaaesy  ib.     Vide  Cbobb  8uit. 
Of  Bupplemental  canna,  ib.     Vide  SuvFLivsvTix  Sirrra. 
ADVANCE  OUT  OF  FUND  IN  COURT : 

To  defray  coata  of  trial  of  iaaoe,  762.    J^ide  laaua. 
BT  ADVERSE  POSSESSION: 
By  truatee,  what,  168. 

plea  of,  196.     Vide  ?»▲. 
ADVERTISEMENT: 

For  CiediCora,  dec     Vide  CLAixa. 

Effect  of,  up<Mi  Statate  of  Limitationa,  155. 
Where  by  a  peraonal  rapreaentatiYe,  ib. 
Of  aalea  in  Maater'a  Office,  904.     Vide  Sixxa. 
ADVOWSON,  Partition  of: 

How  effected,  771  n.  779. 
AFFIDAVIT.  Vide  VoL  I. 

Demurrer,  becanae  bill  not  aocompanied  by  a  proper  affidavit,  71. 

Vide  Dbxvbbxr. 
Inegutarity  in  jurat  cannot  be  wwYed,  280. 

may  be  objected  to  at  any  time,  ib. 
Ofaervioe, 
of  order  to  aet  down  demoner,  86. 
doea  not  authorise  over-ruling  of  demurrer  where  plaintiff  only  appewa,  ib. 
Seau  where  defendant  appeare^  MU  may  be  diamiaaed  with  coati^  Uk 
of  order  to  aet  down  plea,  222. 

of  aubpcma  to  bear  judgment,  612.     Vide  SvBPmvi  to  Hxab  JunvsxvT. 
In  aupport  of  application  for  acommiaaion  to  examine  witneaaea  abroad,  527. 

Vide  Coxxiaaiov. 
Before  Maater, 

not  admiaaible  upon  lefeveneea  by  deene,  822. 

nnleaa  they  have  been  pravioualy  made  and  read  in  Couxt,  tb. 

or  unleaa  by  oonaent,  888. 

Effect  of  oonaent  on  behalf  of  an  iniant,  ib. 
diaoetion  of  Maater  aa  to  receiving  them,  883. 

may  be  exerciaed,  although  Maater  haa  omitted  to  decide  upon  their  \ 

the  meeting  to  conaider  decree  under  61at  order,  ib. 
•poaitive  oonaent  not  neoeaaary,  884. 
acquieacenoe  auffident,  ib. 
Rule  applies  only  to  proceedinga  under  decreea  and  decretal  OTdei%  ib. 
not  to  referenoea  upon  motion  or  petition,  ib. 
or  upon  petition  under  particular  atatutea,  ib. 
disregarded  by  mutual  underatanding: 
in  caaea  of  claima  under  decrees,  863. 
in  accounts  before  Maater,  882. 

even  in  caaea  where  infents  are  concerned,  ib. 
Commiwion  to  examine  witneasea  in  aid  of  executor'a  diacharge^  wtTaiaad  m  I** 
land,  though  infant  waa  interested,  ib. 
admitted  upon  referenoea  to  make  preliminary  inquiriea  upon  motioa,  nnder  TGSasi  l^e. 

20,  and  the  General  Order  of  9th  May,  1889,  ib. 
In  reply,  not  permitted,  except  aa  to  new  matter  ataled  in  affidavits  in  i 
further  affidavita 
not  read,  unless  specially  required  by  Maater,  ib. 
not  permitted  after  warrant  on  preparing  report,  ib. 
AFFIRMATION: 

Persona  entitled  to  anawer  upon,  270. 
Form  of,  ib.     Vide  Airawxa.   .  Plsa. 
AFFIRMATIVE  PLEA.     Vide  Pixa. 
AGENCY: 

Traateas  and  peraonal  repreaentatives  not  allowed  to  charge  ibr,  888. 
Seeue  when  another  pecson  employed  aa  agent,  889. 


SeeuM  in  the  oaie  of  property  in  the  Eaft  Indiei^  ib. 
AGENT  : 

Commimications  between,  end  hie  employer^  not  privileged  from  diecoveTy,  60. 
althongh  agent  ie  alto  e  kiwyer,  ib. 
eeetM  where  he  is  employed  between  attorney  and  chent,  61. 
Employment  o(  allowed  to  triuteea  and  peiaonal  repreecntativea,  889. 

Vide  Just  Allow avcxs. 
Notice  to,  199.     Vide  Plbi..     Pubcbasb  rom  Valvablx  Govsjbxbatiov. 
AGREEMENT: 

To  pat  an  end  to  a  soit.     Vide  Vol.  1. 

Plea  of,  193.     Tide  Plea. 
To  refer  to  arbitration,  cannot  be  enforced  by  bill,  ib. 
Cannot  be  pleaded,  ib. 

Specific  performance.     Vide  BFiomc  Pxrvobxavcb. 
Parol: 

Spedfie  performance  o^  directed  contrary  to  denial  in  answer,  405. 
&cti«  where  denial  is  supported  by  circnmstanoes^  405. 
For  sales  under  Decrees:  Vide  Covtbaot.     Salbs. 
Admissions  by,  407.     Vide  Anxissiovs. 

Proof  of,  by  letters  admitted  by  answer,  need  not  be  stamped,  625.     Vu/e  .Staxpb. 
AID,  Answer  in,  of  Plea.     Vide  Plbas. 
ALIEN.     Vide  Vol.  1. 

Plea  that  plaintiffis  an  alien,  141. 
that  defendant  is,  142. 
ALLEGATION: 
PositiTe: 

Demnner  fi>r  want  of,  45. 
General: 

In  what  cases  sufficient  to  authorize  proof  of  special  fiusC%  411. 

Where  character,  behavionr  or  quality  of  mind  are  in  issue,  vb:  ib. 
Insanity,  ib. 
A  habit  of  drinking,  ib. 
Lewdness^  ib. 
Misbehaviour  in  office,  413. 
Notice,  413. 
In  cases  of  pedigrees,  ib. 
What  amounts  to,  ib. 

Special  facts  must  be  pointed  to  general  aUegation,  411. 
Reeponsiye: 
In  Civil  and  Ecclesiastical  Courts,  difibrent  from  answer  to  libel,  239. 
ALLOTMENT  of  Shares: 

Under  commission  of  partition,  780.     Vide  Pabtitiov. 
ALLOWANCES,  just:  Vide  Just  Allowavcbs. 
ALMANAC,  Course  of: 

Jodkialty  noticed,  28. 
ALTERNATIVE  DEFENCES. 
What,  241. 

Diffi»rent  firom  inconsistent,  ib. 
AMENDED  BIU*.     Vide  Bill  Axbitdbd* 
AMENDMENT  of  bUL     Tide  Vol.  I. 
After  demurrer: 
Entered,  84. 

on  payment  of  20ff.  costs,  ib. 
Set  down: 

on  payment  of  costs  of  demurrer  and  20*.  besides,  ib. 
order  for  murt  be  obtained  before  demurrer  called  on  lor  argument,  85. 
unless  in  the  case  of  an  oTorsight,  86. 
Allowed,  88. 

irregular,  unless  by  special  order,  89. 
but  demurrer  to  amended  bUl  waives  irregularity,  ib. 
Special  order  lor  leave  to  amend: 
granted  where  demurrer  is  for  want  of  parties,  ib. 
but  rule  is  not  obligatory^  ib. 
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AMENDMENT  of  BUI— Con/thflittf. 
Set  down — Continued, 

in  what  cam  it  will  be  departed  firom,  ib. 
not  confined  to  adding  ^tartita,  90. 

in  other  caaea,  ib.  i 

after  demurrer  for  mnhiftrioiisneflB,  ib. 
Does  not  prevent  amendment  after  anawer,  ib. 
Coeta,  93. 
After  partial  demaneia»  86L 
After  plea  filedi 
Where  before  argument,  321. 
After  it  baa  been  aet  down  by  plaintifl^  ib. 

Where  upon  plea  coming  on  for  argument,  plaintiff  obtains  leave  to  amend,  SSL 
After  plea  allowed — not  wiUiout  special  order,  ib. 
After  Answer: 

Time  for,  857. 
Effect  of  order  for  in  preventmg  motion  to  dismtai^  356. 
A  waiver  of  exceptions  for  insodSSdencj,  804. 
Seeut  where  amendment  fonnal  and  requires  no  answer,  805. 
Vide  Excamovs. 
Costs  of: 

Must  be  paid  by  plaintiff  before  he  can  enfofoe  qipearanee^  0. 
AMENDMENT  OF  ANSWER,  337.     Vide  Avswxa. 
AMENDMENT  OF  DEMURRER:  Vide  DsMummam. 
AMENDMENT  OF  MASTER'S  REPORT.     Vide  RspomT. 
AMENDMENT  OF  PLEA,  830.     Vide  Pi.sa. 
ANNUITIES: 
Sales  of: 
Rule  as  to  payment  of  inteieat  of  porcliase  mAiey :  Vide  Salm. 
Interest  on,  884. 

Arrears  of.     Vufe  iBmnssT.     Boim  Dxbtb.     Vol.  I. 
ANNUITIES  AND  LEGACIES: 

Inquiries  as  to^  899.     Vide  Lxoacixs  awd  Ainrurms. 
ANSWER.     Vide  YoL  1. 
Defence  by,  8. 

Cases  in  which  defendant  may  protect  himself  fiom  disooveiy  by,  85. 
General  nature  o(  238. 
In  what  cases  proper,  ib. 
Practice  in  Civil  Law  Courts  as  to,  ib. 

Old  practice  of  Court  with  regard  to^  ib.  i 

Always  settled  by  counsel,  839. 
To  amended  bill,  864. 
TwofiM  nature  o^  239. 
Statement  of  defendant's  case,  ibb 
Rnle  that  defendant  must  stale  bis  whole  case,  ib. 

not  confined  to  all  the  fiKts  proved,  but  to  the  use  to  be  made  of  Aem,  9Ml 
defendant  cannot  make  use  of  same  focts  for  a  diflereot  poipoae  from  Ihift  hr 

has  stated,  ib. 
but  may  set  op  several  defences  provided  they  are  not  ineonaiaten^  841. 
InconsisteDt  defences.     Vide  Dxtxvcb  bt  Ahswxb. 
Certainty  required  in  defendant's  case,  244. 

Of  insisting  upon  same  benefit  as  if  defendant  had  pleaded  or  demuned,  ib. 
Not  available  till  the  hearing,  246. 
Efiect  of  upon  defendant's  rig^t  to  oosIb^  ib. 
Answer  to  plaintiff's  case^  246. 

with  respect  to  the  matter  to  be  answered,  lb. 
nrast  extend  to  all  the  statements  and  chaigea^  ib. 
not  confined  to  interrogatories^  H). 
Rnle  that  defendant  who  answen  must  answer  fully,  247. 
not  a  modem  rule,  ib. 

applies  even  where  pUntifi^s  right  is  denied,  ib. 
and  to  all  matten  as  to  which  plaintiff  woidd  hanw  a  conseqaHtfU  i|^  f 

discoveiy,  250. 
even  though  defendant  sets  up  a  title  in  himself  ib. 
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Answer  Co  plamtijflT's  taie — ConHnuetL 
Exceptions  to  rule,  248. 

Where  diflcoyery  maj  subjeet  defendant  to  peiins  and  penaltie%  ill. 

or  to  a  forfeituiey  ib. 
Where  diaooreiy  ia  immaterial,  ib, 

or  may  lead  to  a  breach  of  profeaiional  oonfidence,  249. 
Where  discovery  is  immaterial  to  the  plaintiff**  cas^  261. 
or  to  the  general  scope  of  the  bill,  ib. 
or  relates  to  defendant's  own  property,  253. 

unless  lien  is  stated  and  specific  relief  is  prayed,  ib. 
Where  defendant  admits  asaets,  252. 
Where  questions  though  material  to  general  object  do  sot  afiect  himself 

253. 
Where  defendant  states  himself  to  be  a  stranger  to  all  the  fectii  255. 
Where  it  is  a  matter  of  law,  256. 
With  respect  to  the  manner  of  the  answer,  ib. 
Must  be  poBUive^  ib. 

not  where  &ets  are  not  in  defendant's  own  knowledge^  247. 
but  defendant  must  answer  as  to  belief  ib. 
Effect  of  words  'belief  or  otherwise,'  ib. 
Defendant  must  use  due  diligence  to  acquire  information,  ib. 
As  to  setting  out  accounts  in,  258. 
Must  not  be  oppressive,  ib. 
In  esses  of  trustees  and  executors^  ib. 
Must  be  di^d,  258. 

As  to  possession  of  documents^  ib. 
Where  they  are  abroad,  259. 

or  in  tranntUf  ib. 
Where  they  are  in  custodv  of  aolidtor,  ib. 
Of  setting  out  deeds,  ice  in,  ib. 
In  what  cases  in  hoe  iforba^  ib. 
Reference  to  fer  greater  certainly,  ib. 
Denial  by  must  be  positive,  ib. 

not  by  way  of  negative  payment,  ib. 

general  must  be  accompanied  by  answer  to  sj^ecul  dicumfltanoes^  260. 
Exceptions  to  rule^  261. 
Refevence  to  schedules,  ib. 

will  not  satisfy  inqmry  whether  particular  sums  have  been  received*  ib. 
Schedules  may  be  used  to  set  jGnth  general  accounts  or  lists  of  documents,  262. 

or  in  aid  of  defendant's  case,  ib. 
Impertinence  in,  ib. 

Diflerence  between  and  piolixitf  ,  264. 
Form  o^  265. 

Joint  or  separate,  ib. 

Parties  not  compelled  to  join  by  any  visilBtion  of  costs  before  hearings  ib. 
Costs  of  separate  answers,  266. 
rule  as  to,  ib.     Vide  Costs. 
Title,  ib. 

Where  defective  answer  may  be  taken  off  the  file  by  plaintiff  ib. 
or  by  defendant,  267. 
Form  of  motion,  ib. 
Defendant  may  put  in  fieah  answer,  ib. 
Where  for  five  defendants  answer  cannot  be  received  as  of  two  only,  ib. 

nor  of  six,  ib. 
but  may  be  amended  on  motion  of  defendant^  ib* 
General  saving,  ib. 
Origin  oi^  ib. 

Adopted  firom  civil  law,  ib.^ 
Not  necessary  in  answers  of  infenta^  ib. 
Denial  of  combination,  268. 
General  traverM,  ib. 
dignatore  of  counsel,  ib. 

not  necessary  where  taken  by  commiswon,  ib. 
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SigiMian  of  oHuuKl^Coniinued. 
luiiaUy  put  to  draft,  268. 
bat  may  be  to  engroasmenty  ib. 
if  not  affixed,  answer  may  be  taken  off  file,  ib. 

bot  not  on  application  of  defendant,  ib. 
Wbere  answer  taken  without  oath  must  be  attested,  272. 
Signature  of  defendant,  269. 
neoesBUy  to  all  answers,  ib. 

.  unlesi  order  to  take  it  without,  ib. 
In  what  cases  dispensed  with,  ib. 

where  defendant  went  abroad  without  signing,  ib. 
where  it  is  put  in  under  general  power  <^  attorney^  ib. 
power  shouki  be  recited  in  the  order,  ib. 
must  be  to  the  engrossment,  ib. 

but  need  not  be  to  erery  lUn,  ib. 
Seeu9  in  Exchequer,  ib. 
Oath  of  defendant^  270. 

not  required  in  cases  of  peers  or  others  entitled  of  pirrilege  of  peerage,  ik 
coiporations  aggregate,  ib. 
Quakers  or  Mora^ianfl^  ib. 
Fonn  0^  ib. 

where  party  not  a  Christian,  ib. 
In  what  cases  dispensed  with,  271. 
in  amicable  suiti^  ib. 

not  because  party  is  in  a  state  of  imbecility,  ib. 
where  prisonor  is  a  mere  trustee  under  1  w .  4,  c  86,  lb. 
order  to  dispense  with  oath,  271. 

not  granted  on  application  of  defendant,  ib. 

unless  with  consent  of  plaintiff  ib. 
but  consent  of  defendant  not  requiied,  ib. 
Affirmations 

Parties  entitled  to  answer  upon,  270. 
Formo^  ib. 
Attestation  of  honour : 

in  what  esses  answer  put  in  upon,  ib. 
Form  o(  ib. 

Where  dispensed  with,  271. 
Order  for,  272. 
Of  a  prisoner.— Trustee  under  1  W.  4,  c  36,  271. 
Without  oath,  dec.  : 

Signature  of  should  be  attested,  ib. 

GiTes  same  authority  to  Court  as  where  put  in  upon  oaA,  272. 
lime  for.     Vide  Tikk  von  Ahswxbivo. 
Taking  o£,  276. 

in  a  town  cause,  ib. 

where  defendant  is  sick,  277. 

is  a  prisoner  in  the  Fleet,  ib. 
or  other  prison,  ib. 
in  a  eountiy  cause,  281.     Vide  Coxmibsioh  to  takx  AirswxB. 
Jurat:  where  upon  oath,  278. 

attestation  of  honour,  ib. 
where  defendant  is  illiterate,  279. 

a  feceigner,  ib. 
deaf  and  dumb,  260. 
blind,  ib. 
irregularity  in,  cannot  be  waived,  ib. 
Filing  (tf: 

in  a  town  cause,  ib. 

where  sworn  at  public  office^  ib. 

where  sworn  at  Master's  house,  281. 

reasons  for  precautions,  ib. 

where  answer  of  another  defendant  already  filed,  ib. 

irregularity  in,  how  remedied,  294. 
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where  one  defendant  in  town  and  the  others  in  coontry,  ib. 
Not  of  record  till  filed,  295. 
Aooeptanoe  of,  ib. 

Wai-ver  of  contempt  by,  lb. 
Illegible^  ib. 

not  taken  off  the  file  where  legible  when  awom  to,  ib. 
Exceptions  to,  ib.     Vide  Excxptiozts. 

Scandal  and  impertinence  in,  396.     Vide  Scaksal.    Ixpxbtihxitcx.    Excxptiovs. 
Inmatflkient,  901.     Vide  ExcxmoKs. 
Evisive : 

where  it  consbts  of  the  denial  of  one  fact  only,  344. 

8teti9  where  accompanied  by  demurrer,  ib. 
Query  whether  Coart  will  order  it  to  be  taken  off  the  file,  ib. 
Semble  not,  345. 
Further,  334. 

Within  what  time,  ib. 
After  exceptions : 
allowed,  ib. 

submitted  to  before  order  of  refbrence,  335. 
after  olpder  of  reference,  Ib. 
After  order  to  answer  amendment  and  exceptions  at  same  time^  ib. 
Before  such  order  will  deprive  plaintiff  of  benefit  of  such  older,  ib. 
will  prevent  injunction,  ib. 
Need  not  embrace  any  point  already  answered,  335. 

Seeue  where  new  case  made  by  amendment,  336. 
may  insist  upon  same  ground  of  exemption  as  in  former  answer,  ib. 

Seeue  where  objection  is  founded  on  the  interrogatories  themselves,  ib. 
Form  oj^  ib. 

when  aoeompanied  by  answer  to  amended  bill,  ib. 
How  filed,  337. 
Commission  to  take,  ib. 
Amendment  of,  ib. 
Allowed,  ib. 

in  case  of  mistake  or  error,  ib. 

of  new  matter  diacoTered,  338. 
of  surprise,  ib. 
of  misrepresentation,  ib. 
to  limit  admission  of  assets,  ib. 
where  defeudant  has  set  up  inconsistent  defencss,  243. 

but  only  where  it  is  the  efibct  of  verbal  inaccuracy,  ib. 
Not  allowed: 

where  facts  are  correctly  stated  but  law  mistaken,  338. 
wliere  prosecution  for  perjury  is  pending,  339. 
Not  now  permitted  in  practice,  ib. 

unless  in  cases  of  mistakes  in  form,  342. 
or  to  add  schedules,  343. 
or  a  skin  omitted  by  accident,  ib. 
or  eouBsel's  name,  ib. 
Must  be  resworn,  ib. 
Supplemental : 
permitted  in  modem  practioe  instead  of  amendment,  339. 
in  cases  of  mistake,  ib. 
of  ignorance,  ib. 
of  misrepresentation,  ib. 
Court  very  cautious  of  allowing,  340. 
Afiidavit  in  support  of  application  for,  lb. 
Must  be  confined  to  object  applied  for,  841. 
Application  for : 

within  what  time,  342. 
Taken  off  the  file,  343. 
For  irreguhmty,  ib. 

on  application  of  plainti£^  ib. 
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on  the  part  of  ilefeodcDt,  344. 

upoa  condition  only  of  its  bdof  nsworo,  ib. 
Becauie  it  is  oTsstTe,  ib. 

when  aocomponiad  by  demnnary  ib. 
where  no  donramr,  ib. 

Queiy  whether  it  will  be  done  where  there  is  sn  answer  to  one  &ct»  M& 
not  where  the  plaintiff  has  delivered  axosptions  for  ioMffideaqr*  346. 
From  what  time  to  be  deemed  snflkienty  ib. 
Where  no  exceptions  are  delivered^  ib. 
Where  exceptions  are  detiYered  but  not  reftrred,  ib. 
Where  exceptions  are  referred  bat  no  report,  ib. 
Where  answer  reported  soflioient,  847. 

Where  defendant  submits  to  answer  exceptions^  and  pots  in  farther  answer,  ik 
Where  exceptions  are  allowed  and  iiirther  answer  pot  in^  ib. 
Where  Master's  report  orer-mled  on  exceptions^  ib. 
Compntation  of  time,  ib. 

Michaelmas  and  Trinity  vacation  exdoded^  ib. 
Seats  in  motion  to  dismiss,  ib. 
Where  no  seal  day  before  term,  348. 
Commencement  oif  corapatatioOy  ib. 

if  last  day  for  perfoiming  an  act  b  a  tkinday,  ib. 
Acoeptsnce  of: 

A  waiver  of  contempt  865. 
Claims  by: 

not  noticed  by  decree^  will  not  be  aUowad  as  jost  aUowanee^  890. 
Admissions  by.     Vide  Abmissiovs. 
Denial  by: 
No  decree  against^  where  positive^  ^04. 
unless  upon  evidence  of  two  witnesses,  ib. 

Seeue  where  one  witness  is  supported  by  ooirobomiivu  dtcmislaBeai^  40fi. 
in  which  case  issue  will  be  directed,  ib. 
but  not  unless  asked  for,  ib. 
Directed  to  be  read  at  trial  of  israe,  408. 

where  denial  in  is  supported  by  only  one  witness  and  Mvtmhimm^i^ 
stances,  408. 
Reading  of: 

as  evidence  against  defendant  putting  it  in,  399. 

Practice  as  to,  ib.     Vide  Adxibbiovs.     Etidbvcb. 

Rule  as  to  reading  in  discharge  of  defendant's  account  before  Master,  884. 

Vide  Accounts  axvoms  Mastbb. 
As  evidence  against  another  defendant,  403.     Vide  Anxissiavs.    EmBsca. 
To  counterprove  plea,  228. 
-  JPiro  formd  where  defendant  does  not  appear  at  hearings  881. 
Accompanying  demurrer,  75. 

In  what  cases  demurrer  over-ruled  by,  ib. 

whenever  it  extends  to  any  feet  covered  by  demumr,  ib. 
even  though  immaterial,  ib. 

no  diflerence  between  bills  for  discovery  and  for  relief  ib. 
Seeui  where  demurrer  for  multiferiouaneas  acoompanie4  bj  denial  of 
nation,  78. 

or  where  demurrer  to  relief  only  is  accompanied  by  discovsiy,  ik 
last  exception  confined  to  cases  where  plaintiff  entitled  to 
but  not  to  relief  ib. 
not  to  be  excepted  to  before  demurrer  argued,  77. 
Seeue  where  demurrer  is  to  relief  only»  ib* 
In  support  of  plea.     Vide  Plxas. 
In  aid  of  plea.     Vide  Plbas. 
•  Plea  ordered  to  stand  for,  827. 
Efiect  o^  ib.     Vide  Puas. 
Where  an  injunction  has  been  granted,  220. 
Of  trustee  prisoner  for  contempt,  271. 
Costs  of: 

Of  separate  answei%  288. 
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Order  as  to,  366. 
APTTEDATINO  BILL.     Vide  Bill. 
APPEAL  TO  HOUSE  OF  LORDS  • 
From  decree  nin  made  abeolute,  658. 
Proofs  not  read  upon  hearing,  ib. 

Will  lie  for  a  mistake  in  direeting  an  iasoe,  730.     VUk  Issvi. 
difieranee  between,  and  writs  of  error,  676. 

Inrollment  of  decree  or  order  appealed  from,  not  necessary  upon,  674. 
aeeui  mhem  appeal  is  from  Vice  Chancellor  or  Master  of  the  Rolls,  676. 
Practice  of  inrolling  decrees  bj  Master  of  the  Rolls,  Ac.,  prenoos  to  appeal  to  the 
House  of  Lords,  ib. 
How  commeooed,  ib. 
APPEARANCE.     Vide  Vol.  1,  4. 
Object  of,  ib. 
ypcessary  in  all  casus,  ib. 

except  where  defendant  absconds,  ib. 
Difierent  sorts  o^  ib. 
VThere  entered,  6. 
By  whom,  ib. 

By  husband  for  himself  and  wife,  ib. 
in  general  most  be  by  husband,  ib. 
who  must  appear  for  both,  ib. 
although  one  only  served,  ib. 
in  what  cases  wife  may  appear  sapamtely,  ib. 
By  wife,  in  what  case  good,  ib. 
By  infent,  6. 
By  idiots  and  lunatics,  ib. 
By  pemns  of  weak  intellect,  ib. 
Usually  entered  W  a  solicitor,  1. 

but  not  absolutely  neoessaiy  that  it  should  be  so,  ib. 
may  be  entered  by  clerk  in  Court,  ib. 
or  by  waiting  clerk,  ib.     Vide  SoLiciTom. 
Voluntary : 
What,  6. 
in  a  town  causey  ib. 
in  a  country  cause,  ib. 
In  what  manner  efle(^,  ib. 
Compulsory: 

In  what  cases,  10. 
Personal: 

Where  defendant  is  brought  in  upon  process  of  contempt,  ib. 
Must  be  entered  with  Registrar,  ib. 
Cannot  be  with  clerk  in  Court,  ib. 

Unless  defendant  has  been  admitted  to  bail  and  comes  in  Yolnntarily,  ib. 
eeeue  where  brought  in  by  messenger,  ib. 
Where  defendant  is  arrested  in  the  country,  IL 
Substituted: 
What,  ib. 

In  what  cases  under  1  W.  4,  c  86,  s.  11.  Ib. 

Where  plaintifr  intends  to  take  bin  pro  eonfmo^  lb.     Vide  Vol.  1,  688. 
Where  defendant  entitled  to  privilege  of  Parliament,  12. 
Where  defendant  is  resident  sbroad,  IS. 
under  8  dc  3  W.  4^  c  88,  ib. 
Gnlie; 

Nature  o(  16. 

In  what  cases,  ib. 

Where  defendant  wishes  to  refer  bill  for  impertinenoe,  ib. 

For  the  purpose  of  ascertaining  whether  bill  on  the  file,  ib. 

At  the  hearmg,  16. 

not  permitted,  unless  party  be  named  as  dwfeniknt  on  the  reoord,  flbu 
seetM  when  consented  to,  ib. 
Win  not  defeat  plaintiff's  li^t  to  more  for  ixQunolion,  17. 
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unless  there  has  been  time  sbee  to  serve  notioe  aemhUf  17. 
Time  foft  answering  to  be  computed  from,  ib. 
B J  defendant  in  oountiy  cause,  ib. 

whether  it  will  convert  cause  into  a  town  cause.     Quenf,  ib. 
Does  not  deprive  defendant  of  his  right  to  costi^  18. 
With  clerk  in  Court,  6. 

not  where  defendant  is  bioagfat  in  upon  proceas  of  contempt,  10. 
date  oS,  ib. 
To  amended  bills,  7. 

not  necessary  if  amended  before  answer,  ib. 

if  no  nUip^ena  served  to  answer  amended  bill,  8. 
cannot  be  enforced  till  costs  of  amendment  paid,  ib. 
Where  no  bill  has  been  filed,  8. 

modem  practice,  9.     }^  Costs,  Pnxrumive  of. 
With  Registrar : 
nature  o(  81. 

di£krence  between,  and  ordinary  appearaluse^  10,  18. 
In  what  cases  entered : 

by  defendant,  brought  in  upon  process,  ib. 

upon  extraordinary  contempt,  18. 
seoM  where  admitted  to  bail,  11. 

unless  messenger  has  been  sent,  ib. 
Where  party  applies  for  special  indulgence,  18. 
e,  g,  further  time  to  answer,  ib. 
whenever  party  intends  to  set  aode  process^  ib. 
Effect  o^  14. 

immediate  committal  to  prison  in  de&ult  of  answer,  ib. 
SerjeantFat-arms  to  go  against  defendant,  16. 
aeeua  in  cases  of  extraordinary  contempt,  ib. 
How  entered,  ib. 

By  clerk  in  Court,  ib. 
Where  defendant  has  no  dark  in  Court,  ib. 
Where  defendant  arrested  in  ^  country,  11. 
in  pursuance  of  an  order,  16. 
Certificate  by  Regirtrar,  16. 
dischaige  of  defendant  from  custody  upon,  ib. 
APPOINTMENT  of  new  trustees; 

by  Master,  901.     Vide  Trustsbs. 
ARBITRATION,  Agreement  to  refer  to.     Vide  Aennxsirr. 
after  reference  to  at  hearing  decree,  not  made  niit,  622. 
after  issue  directed,  742. 
cannot  be  directed  by  judge,  ib. 
seeue  where  parties  «gree,  ib. 
Efiect  of;  760. 
ARBITRATORS : 

may  be  made  parties  to  a  bill  to  impeach  award,  198. 
may  plead  award  in  bar,  ib.     Vide  Vol.  1. 
ARGUMENTS : 

not  to  be  pleaded,  21. 
ARREST  of  debtor: 

by  judgment  creditor—forfeits  the  benefit  of  bis  charge  under  1  dc  8  Viet,  c  11(^  Ut. 
ART,  Terms  of: 

Judicially  noticed,  24. 
ARTICLES  of  the  Libel.     Vide  Libblius  AmTicvx.ATUS. 
ARTICLES  TO  DISCREDIT  WITNESSES : 
When  exhibited,  694. 
When  viritness  has  been  examined  in  town,  ib. 

in  the  countiy,  ib. 
Form  oi^  696. 
Object  o^  ib. 

Examination  of  witnesses  upon,  ib. 

Order  for  leave  to  examine,  ib. 

obtained  upon  motion,  ib. 
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Where  made  with  ipeciai  diroctioiis  m  to  not  delaying  eanaei^  696. 
Coune  of  proceeouig  npon : 
Examination  upon: 
Commianon  for,  597. 

not  granted  abroad,  ib.       ^ 
nor  to  Ireland,  ib. 
mnat  be  executed  upon  hearing,  ib. 
Am  to  general  character,  598. 
Not  confined  to  general  character,  597. 

may  be  to  contradict  collateral  laeti^  597. 
but  not  Acts  in  laaoe  in  the  cauae,  698. 
Interrogatoriea  for,  601. 
Publication  c^  depoaitiona,  ib. 

Nerer  allowed  aa  to  competency,  699. 
Seeui  to  ahew  denial  of  interest  to  be  untrue,  600. 
ASSETS: 

Admiarion  o^  protecta  defendant  from  discovery,  262.     Vids  Avawzn. 
ASSIGNMENT: 

EffiBct  oC  upon  Statute  of  Limitationi^  161. 
ASSISTANCE,  Writ  of.     Ttde  Vol.  1. 

To  enforce  deoreea  for  deliTering  poaaeanon  of  estate^  723. 
May  be  iaraed  without  preriona  injunction,  724. 
ATTACHMENT.     Vide  Vol  1. 

To  enforce  return  of  commianon  to  take  anawer,  294.     Vide  Covxiaaiov. 

With  proclamationa to  enfone  anawer: 
Commiaaion  to  take  anawer,  not  iaaued  after  return  of  without  order,  284. 
To  enforce  decreei^  709. 
form  o^  ib. 

iaauea  without  order,  ib. 

aiibject  to  aame  rule  aa  attachment  in  meane  proeeai^  ib. 
ia  not  bailable,  ib. 
Sheriff  allowing  party  to  go  at  large  after  arreat  ordered  to  pay  money,  ib. 

Setura  eepi  eorpuB  .- 
proceedinga  upon,  710. 
Non  at  invmiui.- 
proceedinga  upon,  ib. 
ATTACHMENT  WITH  PROCLAMATION: 
To  enforoe  decree,  ib. 

Form  otf  doe.  the  aame  aa  in  meane  prooeea^  ib. 
not  bailable,  ib. 

proceeding  upon  eqn  eorpue,  ib. 
ATTAINDER.     Vide  Vol.  1. 

Plea  that  plaintiff  ia  attainted,  141. 

that  defendant  ii^  142. 

ATTENDANCE  in  Maater'a  Office:  Vide  MAaTxm'a  Orvici. 
How  marked,  798. 
Defoult  in,  800. 
Certificate  o^  ib. 

Coata  of  to  be  paid  by  abaent  party,  ib. 
ATTESTATION  OF  HONOUR.     Vide  Pxam.    Airawan. 

Form  ci,  270. 
ATTORNEY: 

To  be  named  by  defendant  on  iaauea,  741.     Vide  laaui. 
To  authorize  the  receipt  of  money  ordered  to  be  paid  to  a  party,  644,  726  n. 
Vide  SoLiGiTOB. 
Power  of.     Vide  Powxn  or  Attobvxt. 
ATTORNEY  AND  CLIENT.     Vide  Soucitob  aito  Ciixirr. 

Confidence  profeaaional. 
ATTORNEY  GENERAL.     Vide  Vol.  1. 

Anawer  o^  not  liable  to  exceptiona  for  inaufficteney,  902. 
AUCTIONEER: 

Employed  to  aeD  eatatea  in  the  country,  902. 
Muat  not  be  a  London  auctioneer,  903. 


AUCTIONEERp-CoR^iiitfMl. 
Rennmenluni  of: 

Not  by  a  per  oentege  apon  puichaM  iiioiiej»  008. 
Bhould  be  by  a  fixed  sum,  ib. 

to  be  approTed  by  the  Maflter,  ib. 
Security  from : 

in  what  cans  leqiiired,  ib.     Vide  Balbi. 
AUTHORITY.     Vide  Vol.  1. 
To  defend  a  suit,  1. 

need  not  be  special^  ib. 
general  to  act  as  solicitor  saffidMit^  ib. 
Appearance  for  infent  defendant  by  a  aolicitary  wiHioQt  uoAadtfp  ib. 
AVERMENT: 

of  matters  of  which  Court  has  judicial  notice,  S4. 
in  Pleas.     VuU  Plba. 
AWARD: 

Jurisdiction  of  the  Court  as  to^  not  taken  away»  unlets  wfaeie  award  has  k&m 
rule  of  Courts  82. 

will  remain,  if  Court  of  Law  cannot  or  will  not  act  upon  awaid.  If. 
Plea  o(  193.     Vide  Plsas. 
by  arbitratois,  193. 
BALANCES,  Interest  on : 

In  what  cases  directed  upon  furthar  dinetioii%  968*    Fide  FvBnm 
BANK  OF  ENGLAND :     Vufe  VoL  1. 
Inspection  of  books  o^  610. 

obtained  on  certificate  of  Master  thaiit  ja  ammmupt,  iU 
BANKRUPT: 
Plaintiff: 

not  competent  to  be  a  witness,  448. 
name  should  be  struck  out  of  record,  ib. 
not  a  competent  witatas  fer  hit  awigiiaas,  461.     Vi&  WneviM* 
BANKRUPTCY : 

Cowt  of:     Vide  Vol.  I. 

demurrer,  because  plaintiff  may  have  relief  in,  81.     Vide  DawsasB. 
act  of: 

defendant  not  obliged  to  answer  as  to^  47* 
Seeue  as  to  tnding,  ib. 
subsequent  to  bill  filed  may  be  pleaded,  101. 
Plea  that  plaintiff  is  a  bankrupt,  141. 

that  defendant  is,  142. 
Eflect  o(  upon  Statute  of  Limitatiaas^  156. 
Plea  of  statute  o(  174.     Vide  Plka. 
Of  Plaintiff: 

Eflect  of  upon  right  to  dismiss,  859. 

Practice  in  such  cases,  with  regard  to  dismissal  of  biU»  868. 

Vide  Dismissal  of  Bill. 
Abatement  of  suit  by.     Vide  AaATSinvT. 
Method  of  procuring  dismissal  of  bill  after,  862,  884. 
Of  defendant,  does  not  prsTent  dismissal  of  bill,  864. 
BAB: 

Pleas  in.     Vide  Plbas. 
Trial  at.     Vide  bsui. 
BARON  AND  FEME,  Answer  of: 
in  what  cases  read  against,  408. 
Rulea  aa  to  reading  answer  o(  ib. 
BELIEF : 

in  an  answer  tantamount  to  an  admisaon,  4/02. 

Seeue  as  to  the  due  execution  of  a  will,  ib.  ' 

BIDDER,  Highest     Vide  PuncBAaim.    Salis. 
BIDDING: 

Reserved,  908.     Vide  SkLBa* 
BIDDINGS :  Opening  oi,  922. 
What,  988. 
By  whom,  ib. 


Jinna.  MP 

BlDDlNGQ^Conimued. 

Bj  jwitiM  intenstedy  S93. 
pnMDt  at  lale,  ib. 

upon  making  •  biver  olb^  lb. 
Mofe  than  onoe^  924. 
bj  Mme  penoD,  ib. 

bat  only  when  parchaaer  doM  not  oppov,  Hmbkf  ib. 
Upon  what  advance^  ib. 

not  limitad  to  £10  par  eent,  ib. 

though  that  ooiMideffed  as  a  &tr  aaiB,  9S5. 
when  timber  has  been  Yalned,  ib. 
moat  not  be  under  £40,  ib. 

bat  biddinga  upon  two  lots  opened  npon  ofiar  of  £40  for  both,  ib. 
and  lots  o^eied  to  be  naold  together,  ib. 
Rule  in  cases  of  collieries^  927. 
Efiect  o(  926. 

disdiarge  of  original  prothaisr,  ib. 
iirom  lots  pnichased  aAerwaid^  ib. 
pvehaser  to  agiee  to  take  the  other  ktai  937. 
At  what  time: 

befeie  confirmation  of  report,  928. 
dier  confirmation  of  report,  ib. 

only  permitted  under  particular  circumstance^  ib. 
arising  from  the  character  of  purchaaer  with  respect  to  the  estaiK  i^ 
or  in  cases  of  fraud,  929. 
Upon  what  terms: 
That  party  applymg  shall  agree  to  take  other  lota^  927. 

shall  pay  ail  the  expense,  ib. 
Where  he  q>plies  to  open  biddings  upon  two  lots^  and  for  a  resale  of  thea  tifttfaVy  ib. 
Older  for 

how  obtained,  929. 
l^MBSO^  980. 

on  payment  of  deposit  and  costs  of  it^  ib. 
costs  of  first  purchaseri^ib. 
interest  on  poiehase  money  already  faid  in,  ik 
TiTpwiaes  of  purchaser,  ib. 

no  special  direction  given  as  to,  ib. 
8oeu$  estate  has  been  originally  sold  in  two  lots^  and  thaMis  to  be«  isiiy^iQ.«M« 
Resole  after,  930. 

proceedings  upon,  ib. 
Lots  not  altered  without  special  order,  ib. 
party  opening  biddings  disdiarged  if  outbid,  931. 
Solicitor  opening  in  the  name  of  a  perwrn  who  does  not  exis^  oidond  to  elind  m  pur- 
chaser, ib. 
BENGOOLEN: 

Commission  to  examine  witnesses  in,  granted,  notwithstanding  12  Geo.  8»  c  63,  s.  44, 
525J    '  i 
BENEFIT: 

of  insisting  upon  the  same,  as  if  defendant  had  pleaded  or  demuned,  244. 
Vide  Ahswxb. 
BILL, 

Antedating  of.     Vide  Vol.  I. 

defendant  may  prevent  by  appearing  grtdie,  16. 
for  relief: 

What  constitutes  one  in  opposition  to  bill  for  adieoeveijCf  24. 
Prayer  for  general  relief  26. 
Bubstance  of— demurrer  to,  35.     Vide  Bxmvsbxbs. 
irregularity  in  frame  d,  a  ground  for  demurrer,  65. 
eontraiy  to  the  usual  course  of  the  Court  may  be  demurred  to^  ib. 
of  dieooveiy : 
not  cmiTerted  into  one  for  relief  by  praying  equitaUe  reliei^  conseqiient  upon  4m9^ftj$ 
25. 

win  not  lie  where  issue  has  been  directed  witticmt  leave  of  Courts  789. 
mty  be  read  as  evidence,  896. 
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BTLL—ConHnued, 

Of  diBooveiy — Continued. 
but  not  by  plaintifi;  397. 

unlefls  to  nhew  e£foct  of  document  ftdmittfid  by  answer^  ib.     Vide  AxMima&n. 
wbero  amended,  original  bill  cannot  be  read,  399. 
nnleflB  to  explain  answer,  ib. 
or  upon  question  of  ooets,  ib. 
although  in  another  suit,  ib. 

but  it  must  be  prored  to  have  been  filed  with  piaintiff*a  ownwnt,  ib. 
For  a  commission  to  examine  witness  abroad  will  lie,  523. 
in  aid  of  a  defence  to  action  at  law,  ib. 
fat  commission,  although  party  protected  from  diacoreiy}  5S4. 
Vide  Coxxissiov. 
will  not  lie: 

where  action  has  not  been  commenced,  ib. 
for  a  commission  in  more  than  one  action,  ib. 
MctM  where  actions  may  be  consolidated,  ib. 
in  aid  of  defiance  to  action  upon  a  foreign  judgment,  584. 
eeeus  where  object  is  to  shew  the  nature  and  extent  of  jniisJiclim: 
must  shew  a  proper  case,  523. 
BILL,  AMENDED: 
Demurrer  to.     Vide  Dxmrmmxm. 
Phass  to.     Vide  Plsa. 
Amendment  of: 
By  striking  out  prayer  for  general  relief  25. 
Effect  of  before  argument  of  plea,  221.     Vide  Pkba. 
Replication  after,  389. 

time  for  filing  where  no  subpcena  served,  ib. 
Entiyof: 

when  to  be  made  in  cause  book,  389. 
Withdrawal  of  replication  for  the  purpoee  o^  ib. 
Retained,  with  liberty  to  plaintifi*  to  bring  action  at  law,  762.     Vide  Acnov  at  Law. 
Answer  to,  264.     Vide  Ajtswxr. 
Answer  to: 
Exceptions  to  for  insufficiency,  303,  320.     Vide  Exouptiovs. 
is  the  only  one  on  record,  899. 
admissions  in  may  be  read  as  evidence^  ib. 
but  not  admissions  in  original  bill,  ib. 
unless  to  explain  answer,  ib. 
or  upon  question  of  costs,  ib. 
BILL  AND  ANSWER: 
setting  down  cause  upon: 

I^  what  cases  proper,  886. 
Hearing  upon.     Vtde  Hxarivs. 

dismissal  upon,  ib.  \t  'r^j[0 

Costs  tdf  ib. 

taxed  in  what  cause,  ib. 

on  the  ground  of  vexation,  ib. 
in  foreclosure  suits^  628. 
Replication  after: 

in  what  cases  permitted,  ib. 
upon  what  terms,  ib. 

omission  to  comply  with  terms.    EfiEect  cS,  629. 
BILL  OF  COSTS: 

allowed  to  trustees  and  personal  reprasentatives,  889. 

but  not  till  moderated,  ib.     Vide  Just  Auowavcxs. 
Moderation  o^  ib. 

BILL  OF  EXCEPTIONS.     Vide  Issvxs. 
BIRTH  of  a  child.     Place  of : 

Woman  bound  to  discover  it,  though  it  may  shew  that  the  diild  wm  an  afiM^  48. 
BISHOPRIC  of  Durham.     Vide  Dubbjlx— JumiaDioTiov. 

BLIND  peiwm: 

Answer  of— how  taken,  280.     Vide  Avswsb. 
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BODLEUN  Libraiy  : 

Ancient  records  and  writings  from,  may  be  proved  vtoa  voce,  442.     Vide  BxBiBTTi. 
BONDS: 

thirty  years  old  i>roTe  tfaemselreay  485. 
Condition  of: 

in  what  cases  considered  as  the  recital  of  an  agreement,  893, 
Interest  on: 

beyond  amount  of  penalty,  892. 

where  given  to  secure  mortgage  money,  ib. 
or  to  secure  annuity,  ib. 
or  performance  of  an  agreement*  ib. 
Distinction  between  suits  by  the  creditor  himself  and  proof  under  suits  for  the  general 
administration  of  assets^  893. 
BOOKS,  paperi  and  writings.     Vide  DocuMxirrs. 
BOROUGH,  BN6LISH : 

Customary  descent  in — judidally  noticed,  23. 
BOUNDARIES,  Commission  to  settle: 
Decree  for,  631.     Vide  Dxcebx. 
Nature  o^  785. 

difieience  between  and  commission  of  partilion,  ib. 
'  Where  tenant  has  intermixed  his  own  lands  with  those  of  his  lord,  ib. 
Number  of  commissioners  under,  ib. 
Mutual  conveyance  not  directed,  786. 
Further  directions  upon,  ib. 
Costs  oC,  ib. 
BRITISH  MUSEUM,  7£&  Museum  British: 
BROKERS : 

persons  who  are  not,  acting  as  such,  cannot  protect  themselves  from  discovery,  because 
it  may  subject  them  to  penalties,  50. 
CAMBRIDGE,  Vide  Universities : 
CASE  FOR  THE  OPINION  OF  COUNSEL: 

Demurrer  to  bill  for  discovery  of,  over-ruled,  56.  ^ 

Seeui  for  the  discovery  of  opinion,  ib. 
Costs  of— allowed  under  the  head  of  just  allowances,  888.     Vide  Just  Allowavcxs. 
CASE  FOR  THE  OPINION  OF  A  COURT  OF  LAW. 
In  what  cases  directed,  766. 

discretionary  in  Court,  ib. 
may  be  directed  by  Master  of  the  Rolls,  ib. 
By  whom  drawn  up,  767. 
Facta  sometimes  stated  in  order,  ib. 
Reference  to  Master  to  settle,  ib. 

usual  only  when  parties  differ,  ib. 
Must  not  be  speculative,  ib. 

or  upon  rights  which  are  not  legal,  ib. 
Settlement  of,  768. 
by  Master,  ib. 
Signature  of  counsel,  ib. 

how  enforced,  ib. 
Proceedings  at  law,  ib. 
Certificate  of  judge,  ib. 

must  be  filed,  ib. 
Farther  directions  upon,  769. 
New  case: 

when  directed,  ib. 

may  be  to  another  Court,  ib. 
teeue  when  only  amended,  ib. 
Amended: 

must  be  sent  to  same  Courts  ib. 
Costs  o^  ib. 
CAUSE,  conduct  of: 

in  Master's  Office,  793.     Vide  Mastbb's  Ofvxcb. 
CAUSE  PAPER  DaUy: 
What,  618. 
Number  of  cases  in,  ib. 

Vol.  v.— N 
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CAUSE  PAPER  Dftily— Cofi^tieff. 
How  made  out,  618. 

Of  advancing  cauaes  in,  ib.     Vide  Astafcx. 
Caaae  not  in  paper,  called  on  pro  forma  to  produce  will,  618. 
CAVEAT.     FufeDxcauB  (Inrolmentot) 
CERTAINTY: 
in  a  bill : 

Demurrer  for  want  o(  45. 
in  an  answer,  244.     Vidt  Axtbwie. 
Greater: 
Reference  to  document  for,  in  anawer,  897. 
Efiect  upon  reading  document  in  evidence,  ib. 

Proof  of  document  referred  to,  398.     K/dSe  ADMissiova.     Etidsvcb. 
CERTIFICATES  of  Master: 

Difference  between,  and  reports,  988. 
do  not  require  oonfirmatbn,  944. 

althbugh  made  in  the  course  of  proceedings  under  decrees^  946. 
May  be  excepted  to,  934. 

sectM  where  merely  as  to  a  feet,  935,  n. 

e.  g»  the  non-production  of  documeftts^  ib. 
as  to  the  state  of  pleadings  under  the  57th  order  of  1828.    Fufe  RspomTS^  Ces- 

FIBHATIOK  07. 

of  aasets,  936.     Vidt  Assets,  Cbetiticatk  of. 
of  Judges.     Yidt  Issuxs.     Case. 
CHAMPERTY  AND  MAINTENANCE.     Tidit  Maivtxvavcs. 
CHANCELLOR,  Lord: 

Signature  of  to  decree,  not  neoeasaiy,  170. 

MCttt  where  it  is  to  be  inroUed,  670,  681.      Yidit  DEomxxs,  IvmoLxmar  •». 
CHANCERY,  Tidt  Court  or  Chakgbbt. 
CHARGE  for  the  payment  of  debts : 

of  another  person  considered  as  a  legacy  to  such  person,  897. 
Yide.  Trust  fob  Patxekt  of  Debts. 
CHARGE  general,  (in  pleading :)   Vidit  Allboatiov.     Geitebal  Etibbbcb. 
CHARGE  AND  DISCHARGE.     Vidt  Accouhts  befobb  MAsrsm. 
CHARGES  AND  EXPENSES: 

allowed,  under  the  head  of  just  allowances  of  trustees  and  personal  wpriiiwailBliiM,  887. 
of  next  friend,  888.     Vidt  Just  Axlo wavces. 
CHESTER,  Countjr  Palatine  of: 

Courts  o^  abolished,  88  n. 
CHOSES  IN  ACTION: 

Effect  of  sequestration  upon,  713.     V\dt  SsavisTBATiov. 
CINQUE  PORTS,  Courts  of.     Vidt  Vol.  1. 

Demurrer,  because  subject  matter  is  within  the  jurisdiction  o(  88.     Vtdt  Dbx^bbbb. 
CIRCUMSTANCES^  SPECIAL.     Tidt  Spegiai.  Cibcumstavcbs. 
CIVIL  LAW: 

judically  noticed,  28. 
Courts  of: 

Proceedings  in  Chancery  borrowed  from,  289. 
CLAIMS  before  Master,  under  decrees  and  decretal  orders: 
Advertisements  for  claimants  to  come  in,  856. 
\  How  obtained,  ib. 

where  inserted,  ib. 
Peremptory,  ib. 

in  the  East  Indies  and  Colonies  the  first  is,  857. 
Limitation  of  time,  ib. 

admission  of  claims  after,  ib. 
at  any  time  while  fund  in  Court,  ib. 
where  ftmd  has  been  apportioned,  ib. 
sectM  where  wholly  dirtributed,  ib. 
where  partial  distribution  has  taken  place,  ib. 
must  be  on  potition,  86S. 
Report  upon: 

should  notice  only  the  claims  of  parties  who  ha^  proved,  858. 
and  not  of  them  who  did  not  come  in,  ib. 
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rLAIMS  befero  Muler,  ander  deereas  and  deerstal  orders — Continued. 
ESflbet  of  not  bringing  in  before  distribution,  159. 

claimants  having  equal  or  paramoant  rigbta,  may  file  new  bill,  ib. 
against  thoee  who  have  partaken  of  the  diataribution,  ib. 
but  not  against  executor  or  trustee  of  the  fond,  ib. 
must  make  all  those  who  have  partaken  of  the  distributioii,  parties  to  n«w 

bill,  861. 
must  admit  the  claims  established  in  former  suit.  860. 
not  bound  by  account  of  assets  taken  under  decree  by  one  legatee  or  creditor,  ib. 
aeeua  where  he  has  sued  on  behalf  of  himself  and  others,  ib. 
Cannot  file  new  bill  where  they  had  notice  of  former  decree  and  did  not  avail 
themselves  of  it,  861. 
how  brought  into  Master's  Office,  864. 

state  of  fiicts  and  charge,  ib. 
by  creditor: 

must  be  supported  by  affidavit,  ib. 

meaning  of  the  practice,  ib. 
must  be  proved,  even  though  creditor  is  the  plaintiff  in  the  suit,  866. 
Examination  of  claimant,  ib. 

upon  general  interrogatories,  ib. 

upon  particular  interrogatories,  ib.     Vide  Ezaxivatioh. 
Svidence  in  support  o(  ib. 
by  witnesses,  ib. 
by  affidavit,  ib. 
Defence  to,  867. 

Statutes  of  Limitations,  ib.     Vide  Lixitatiohs,  Statutxs  ot . 
Want  of  consideration,  ib. 
Allowance  o(  867. 

How  signified  by  Master,  ib. 
In  what  manner  disputed,  ib. 
consequence  of: 

in  case  of  a  creditor,  ib. 
in  case  of  next  of  kin,  ib. 
supplemental  bill,  ib. 

in  what  cases  dispensed  with,  ib. 
Diaallowanoe  o^  ib. 
consequence  o(  ib. 
Exceptions  may  be  taken  to  report  by  claimant,  ib. 

Seeua  where  Master  refuses  to  entertain  the  claim,  868. 
Coats  of  establishing,  ib. 
Rules  as  to,  ib. 
when  Master^s  report  over-ruled,  869. 

H«AIMANT8  UNDER  DECREES: 

Examination  of,  may  be  either  upon  interrogatories  or  vttMi  voce,  or  in  both  modes,  8S9. 

method  of  enforcing,  ib.      Vide  Exaxiicatiov. 
Exception  to  report  by.     Vide  Excimovs. 
yl« AJSS,  Persons  constituting : 
inquiry  as  to : 

when  directed,  636. 
how  prosecuted  in  Master*B  office,  855.     Vide  Culixs. 

yVBBK  IN  COURT:     Vide  Vol.  1. 

may  enter  appearance  for  defendant,  1. 

in  what  case  appointed  for  that  purpose,  11. 

appearance  with,  6. 

dififisrence  between  and  appearance  with  Registrar,  18. 
Entry  of  appearance  with  Registrar  by,  1 5. 

method  where  no  clerk  in  Court  appointed,  ib. 
not  allowed  costs  of  attendance  at  hearing  of  causes,  680. 

unless  attendance  absolutely  necessary,  631. 
fermeriy  attended  Court  at  hearing  of  causes,  634. 

for  the  purpoie  of  producing  original  record,  ib. 
maj  maintain  a  bill  against  a  solicitor  for  his  fees  and  disbaT»emeni%  98.  B. 
Bnbpcena  to  name  a  new  clerk  in  Court,  707.     Vide  Subpsva. 
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CLERK  TO  SOLICITOR  IN  CAUSE: 

cannot  be  a  commissioner  to  examine,  496. 
or  clerk  to  commisBionerB,  497. 
CO-DErENDANT,  Answer  of: 

in  what  cases  read  against  another,  403.     Vide  Anvisiiojis.     Etibbvcx. 

CO-DEFENDANTS: 

Rule  as  to  reading  evidence  as  between,  481.     Vide  Eyidifce.     Dipositioks. 

COHABITATION: 

unmarried  woman  not  bound  to  answer  whether  she  and  plaintiff  cohahitBid  togedMr,  47. 
COLLIERIES  AND  MINES,  Sales  of: 

Rule  as  to  possession  of^  by  purchase  under  decreCj  912. 
Opening  biddings  upon,  927.     VteU  Bisbihos. 
COMBINATION,  Charge  of: 

need  not  be  answered  in  a  demurrer  for  multifiuiouaneas,  42. 
COMMISSION  TO  TAKE  PLEA: 

not  necessary,  where  plea  not  upon  oath,  217. 
How  returned  to  office,  ib. 
Caption,  ib. 

when  accompanied  by  answer,  218. 
amendment  oi,  ib.     Vide  Coxxissiok  to  takx  Ajxbwmu. 
COMMISSION  TO  TAKE  ANSWER,  381. 
old  practice,  ib. 
new  practice,  282. 

Common  dedimutf  in  what  cases  necessary,  ib. 
special  dedimutt  ib. 

may  be  sued  out  without  order,  ib. 
after  appearance  gratis,  17. 
How  obtained,  282. 

Without  Older,  283. 
Seeue  "vdiere  abroad,  ib. 

or  attachment  with  proclamations  reheard,  284. 
or  after  insufficient  answer,  ib. 
Where  plaintiff  names  commissionerB,  ib. 
Where  plaintiff  does  not  name  commissioneray  283. 
Entry  of  in  Six  Clerk's  book,  ib. 
Who  may  be  commissionerB,  ib. 
Solicitor,  ib. 
Person  under  age,  ib. 
Form  of,  284. 

no  copy  of  bill  annexed,  ib.  / 

Where  defendant  is  sid^  within  twenty  miles  of  London,  286. 

In  case  of  a  Peer,  ib. 

Corporation^  ib. 
Qu^er  or  Moravian,  ib. 
Jew  or  Pagan,  286. 
infimt,  287. 
or  lunalic,  ib. 
of  weak  intellect,  ib. 
Sealing  oi,  ib. 
to  whom  delivered,  ib. 

Where  defendant  is  in  a  foreign  country,  288. 
Execution  of: 

where  one  defendant  in  town  and  another  in  countiy,  294. 
in  a  foreign  country  at  war  with  this,  288. 
where  plaintiff  has  named  commianonen^  ib. 
notice  of  execution,  ib. 

delivered  on  Sunday,  ib. 
not  countermanded,  ib. 
When  plaintiff  has  not  joined,  289. 
two  commissionerB  only  sufficient,  ib. 
Where  commissioner  of  one  party  only  attend^  ib. 
Form  of  administering  oath,  dec.,  ib. 
L  Irregularities  in,  bow  rone^Bed,  894. 
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Captiaii,  290. 

in  ordinary  caiM^  ib. 

may  be  vuied  according  to  drcumfltancea,  ib. 
must  agree  with  the  powers  of  conmuMion,  ib. 
Return  of;  291. 

attachment  to  enforce,  294. 

diacharged,  where  plaintiff's  coomiissioner  refused  to  join  in  return,  ib. 
Delivery  of  to  clerk  in  Cour^  291. 
when  sent  by  messenger,  ib. 
Oath  of  messenger,  ib. 

when  dispensed  with,  292. 

where  commission  executed  abroad,  ib. 
must  be  left  at  Public  Office,  ib. 
taken  away  by  clerk  in  Court,  ib. 
when  brought  up  by  commissioner,  293. 
Second  commission,  ib. 

not  issued  without  order,  ib. 
where  commissioner  has  died,  ib. 

in  what  cases  party  applying  for,  must  pay  costs  of  former  oommissionf  ib. 
After  insufficient  answer,  294. 

not  granted,  unless  upon  affidavit  of  defendant's  inability  to  travel,  or  other  good 

cause,  ib. 
may  be  granted  upon  consent  of  plaintiff's  cle^  in  Court,  ib.     Vide  Ass  w  Km. 
COMMISSION  TO  TAKE  ANSWER  ABROAD. 
Vide  CoxMissioir  to  takb  Akswxb. 
Prayer  for : 

Will  not  convert  a  bill  for  discovery  into  one  for  relief  25. 
In  England,  489. 

within  what  distance  of  London,  ib. 
in  case  of  sickness  or  inability  of  witness^  490. 
How  obtained,  ib. 
By  plaintif!^  ib. 

under  new  practice,  ib. 

not  before  cause  is  at  issue,  ib.  ) 

Seeua  to  examine  de  bene  esw,  ib. 

or  in  case  of  bills  to  perpetuate  testimony,  ib. 
Within  what  time : 

Where  no  motion  to  dismiss  has  been  made,  ib. 
Where  plaintiff  has  undertaken  to  speed  cause,  491. 
After  publication  enlarged: 
In  what  cases,  571. 
By  defendant: 

Where  plaintiff  serves  a  subpoena  to  rej(»n  within  three  weeks  after 
replication,  491. 
but  does  not  serve  order  for  commission,  ib. 
or  does  not  execute  it,  ib. 
Where  plaintiff  serves  subpoena  to  rejoin  after  three  weekly  492. 
After  rule  to  produce  witnesses,  ib. 
Where  plaintiff  omite  to  give  rule,  498. 
After  rule  to  pass  publication,  ib. 
Although  plaintiff  has  issued  commisaion,  ib. 

If  he  has  witnesses  to  examine  beyond  sea,  ib. 

who  reside  sixty  or  eighty  miles  firom  plaintiff's^  494. 
Joinder  of  plaintiff  in  defendant's  commission,  nb. 
Duplicate  commission  in  what  cases,  ib. 
Where  useful,  506. 
Order  for,  490. 

May  be  piocured  by  motion  or  petition  at  RollS|  ib. 
Form  o(  494. 
Taken  ex  parte^  ib. 
Joinder  in  commission,  495. 

Where  more  than  one  set  of  defendants^  ib. 
Striking  commissioners'  names^  ib. 
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Where  mora  than  one  set  of  defendants,  495. 
If  all  the  plaintiffib'  namea  are  atnick  out,  496. 
Where  defendant  rafoaes  to  etrike,  ib. 
Where  oommiaaion  ia  aned  oat  by  defendant,  ib. 
Commisaioners: 

Who  may  not  be  oommiarionen,  ib* 

Solicitor  cannot,  ib. 

Clerk  to  golicitor  cannot,  ib. 

SeeuB  if  aolicitor  not  aolicitor  in  canaa^  ib. 
Common  caaea  of  exception,  497. 
Proceeding  where  improper  commiarioner  named,  ib. 
Not  to  act  for  one  aide  only,  ib. 
Refiiaal  of  to  a<^  496. 

Not  to  confer  with  either  party  after  examination  bc^n,  510. 
Making  falee  return  fineable,  616. 
Actmg  irregularly  or  obatracting  each  other,  ib. 
Proceeding  in  conaeqoence  o^  ib. 
Clerk  to  commiaaoner : 

Clerk  to  aolicitor  in  cauae  cannot  be,  497. 
How  made  out,  498. 
Form  of,  ib. 
Oath: 

Of  oommiaaioneia,  499. 
Of  clerk,  500. 
Return,  ib. 

Under  old  practice,  ib 
Under  new  ordera,  ib. 
Where  plaintiff  auea  out  commiamm,  ib. 
Where  defendant  sues  out  commiaiioa,  ibb 
Under  new  ordeia,  ib. 
under  old  practice,  501. 
Without  delay,  ib. 

Commission  muat  be  executed  before,  ib. 
Sealing  and  delivery  o^  ib. 
Carriage  of,  503. 
Execution  of: 

may  be  in  term  time,  501,  604. 

In  which  case  publication  atanda  enlarged  till  ratum  daj,  004^ 
But  muat  not  delay  aetting  down  cauae,  606. 
Notice  of  execution,  502. 
To  whom  given,  ib. 
Service  of,  ib. 
Form  of,  503. 

Where  commiaaon  esr  )Niife,  503. 
Summona  of  witnesaea,  ib. 
Form  of,  ib. 

No  proeeaa  of  contempt  for  disobedience  of,  504. 
Subpoena  ad  iutifieandum,  ib.     Vide  Submbva. 
Serrice  of,  ib. 
Obedience  to,  how  enforced,  ib. 

Where  witness  refnaea  to  produce  document,  ib. 
Attendance  of  oommiasioneis^  505. 
Two  sufficient,  ib. 

Need  not  be  appointed  by  eadi  party,  ib. 
Where  defendant'a  commiaaionen  only  attend : 
Party  to  be  recompensed  in  costs,  ib. 
Defendant  may  have  new  commission,  ib. 
Pxioceeding  where  commission  taken  away  by  one  party  after  H  has  ban 
opened,  ib. 
Where  one  party  cioaea  the  oommiaaion  before  the  olfaer  haa 
examination,  607. 
Adjournment  of  commiasion,  ib. 
If  omitted,  commianon  loat»  ib» 
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Seetu  when  other  dde  agree  to  take  fraah  notioei  607. 
In  what  eateii  dispeneed  with,  ib. 

May  take  place  after  time  and  place  of  opening  appointed  by  Maater,  508. 
feJhoald  not  be  reaorted  to  without  neceaaity,  ib. 
Should  be  mentioned  in  the  title  of  the  depoaitiona^  ib. 
Internigatoriea : 

rauflt  be  produced  to  commiwionera  and  awora,  ib. 
Cannot  be  aft^prarda  without  order,  ib.,  479. 
Should  be  aigncd  by  oommtaaionera,  510. 
Croai-interrogatoriea : 

Subject  to  lame  rulea,  511. 
Oath  of  commiaaioner%  499.  « 

How  adminiatered  and  taken,  509. 
Examination  of  commisaioner,  ib. 

May  be  enforced  by  the  other  oommiaaionera,  ib. 
Muat  be  before  he  ia  aworo,  ib. 
Cannot  be  afterwarda  without  order,  ib. 

Which  Court  Tery  cautioua  in  permitting,  ib. 
Examination  of  clerk,  510. 
Title  of  depoaitioni^  ib. 

Commiaaioner  refusing  to  qualify  muat  withdraw,  511. 
Form  of  oath,  ib. 
Examination  of  witneai^  ib. 
Upon  interrogatoriea,  ib. 
Upon  croa»4nterrogatoriea,  ib. 
Where  witneaa  doea  not  underatand  Engliah,  ib. 
Party  suing  out  commiaaion  to  examine  first,  ib. 
Method  of  examination,  512. 

Proceeding  where  witneaa  refoaea  to  be  examined,  ib. 

where  witness  is  a  party  to  the  record,  ib. 
CommissionerB  themselves  to  examine,  ib. 
Rulea  aa  to  examinations^  ib. 

Same  as  before  examiner,  ib.      Vide  Witvms.     EzAviiriTioir. 
Commiasionera  to  examine  to  thoae  interrogatoriea  or  parte  as  they  are 
directed,  518. 
not  to  judge  of  pertinence  of  interrogatoriea,  ib. 
not  to  take  down  what  ia  not  legal  evidence,  ib. 
or  matters  which  Teflect  upon  any  of  the  partiea,  ib. 
Seau  where  interrogatory  leada  to  it,  ib. 
Depositions : 

TiUe  o(  510. 
Form  of,  513. 

need  not  be  in  first  person,  ib. 
Seeus  before  examiner,  ib. 
Where  witneas  cannot  depoaei,  ib. 
To  be  read  over  to  witneaa  before  aignature,  513. 
Signature  of  witneas  to : 

To  be  afiixed  to  paper  dnft,  ib. 
to  engroasment,  ib. 

not  neceaaary,  sembkf  514. 
Paper  draft  of: 

Disposition  oi^  515. 

Used  where  commission  haa  been  loat,  517. 
Engrossment  o(  515. 
Exhibits,  514. 

Endorsement  o(,  ib. 
Return,  ib. 

Form  of,  515. 
By  what  number  of  commiaaioners^  ib. 
Signature  of  commiaaioner,  ib. 
False.     Conaequenoea  o(  ib. 
Where  commlsaionera  act  irrogolady  or  obatniet  each  otfier,  ib. 
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Prooeedinff  apon,  615. 
How  folded  and  sealed,  ib. 
How  aent  up  to  London,  616. 
By  commiaaioner,  ib. 

Endorsemeni  hj  Six  Clerk,  ib. 
By  meaMnger,  ib. 

Meaaenger'a  oath,  ib. 
Endoraement  by  Six  Clerk,  ib. 
Where  oath  diapenaed  with,  ib. 
Where  commiaaion  haa  been  loat  and  found  again,  ib. 
Opened: 

not  before  publication,  617.     » 
Renewed: 
when  granted,  ib. 

where  firet  loat  through  neglect  of  plaintifiT,  ib. 

after  depoaitiona  auppreaMd  for  iiragalaiity,  683. 

where  owing  to  miatake,  party  not  having  the  carriage  of  it  haa  not  •^•—■"•^  Ui 

witneaaea,  ib. 
Where  defendant's  commissionerB  have  been  unable  to  attend  from  illneas,  518. 
Where  party  haa,  since  return,  diacovered  inlereat  in  aome  of  the  witneaaea  oo  the 

other  side,  ib. 
application  for,  ib. 

Affidavit  in  aupport  of,  ib. 
upon  eonaent : 

Where  return  has  expired  before  all  witneaKa  examtnad,  516. 
Coataof: 

Where  fir^t  commiasiop  haa  been  loat,  619. 

not  loat,  ib. 
void  by  error  of  ther  clerk  in  making  it  oat,  ib. 
proceedinga  under,  ib. 
not  diaeharged : 

except  for  irregularity,  620. 

to  be  certified  by  Master,  ib. 
Diaagraement  of  commiasionera: 
Proceeding  upon,  ib. 
Examiner  aent  down,  ib. 
Expenaea  of,  ib. 

Remuneration  of  oommiasioneni,  ib. 
of  clerk,  ib. 
Chargea  of  entertainment  dee. : 
Where  defendant  only  jolna  for  the  purpoae  of  eroaa-«xamination,  521. 
de  bene  eiae,  648. 

in  what  caaea  neoeasary,  ib. 
Form  o^  ib. 
Abroad,  621. 

In  what  caaea,  ib. 

To  what  countriea  directed,  ib. 

Where  country  of  witneaaea  b  at  war  with  England,  ib. 
Where  Government  of  country  refiiaea  to  allow  commiaoon  to  be  exeeuted,  ik 
To  the  East  Indies,  622. 

Stat.  18  Geo.  3,  c.  63,  a.  44,  proceedinga  under,  ib. 
does  not  supersede  ori^^nal  power  of  Courts  ib. 
In  aid  of  trial  at  law,  623. 
BiU  for,  ib. 

subject  to  aame  rulea  aa  ordinary  bills  of  discovery,  ib. 
will  not  lie  where  action  ia  not  commenced,  ib. 
nor  in  aid  of  more  actiona  than  one,  ib. 
•cctM  where  actions  may  be  consolidated,  ib. 
Muat  shew  a  proper  caae,  ib. 

that  focta  to  be  proved  can  be  made  uae  of  at  law,  ib. 
will  not  lie  to  impeach  a  foreign  judgment,  ib. 
aeetM  to  ahew  natoie  of  Couit,  and  extent  of  ita  juriadietioo,  ib. 
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BiUibr, 

granted,  though  Court  will  not  compel  a  dueoreiy,  523. 
Joriadiction  not  taken  away  by  stat  1  W.  4,  c  22,  8.  4 : 
Money  need  not  be  brought  into  Conrty  681. 
in  aid  of  defence,  not  granted  without  staying  trial,  ib.* 
restrained  by  injunction  to  restrain  proceeding  at  law,  526. 
Execution  of^  governed  by  rules  of  equity,  ib. 
and  not  of  law,  ib. 
Ordor  for,  ib. 

obtained  upon  motion,  ib. 
affidavit  in  support  o^  ib. 
in  ordinary  cases,  627. 
where  eSiei  is  to  delay  proceedings  at  law,  ib. 

or  in  this  Court,  ib. 
need  not  state  that  matter  arose  abroad,  ib. 

Whether  names  of  witnesses,  dbc,  should  be  stated  in.     Query ^  ib. 
Semble  not  when  necessity  of  commission  appears  aliunde,  ib. 
or  where  application  is  made  by  plaintiff  529. 
Whe^r  the  fects  to  which  witnesses  are  to  be  examined  should  be  stated. 
Query,  629. 
must  be  made  by  party  himself  or  his  solicitor,  580. 
not  made  after  great  delay,  ib. 
time  for  making  application  for,  532. 

When  no  equitable  relief  prayed  by  bill,  ib. 
after  answer,  ib. 
before  answer : 

under  new  o^de^^  ib. 
Where  equitable  is  prayed,  533. 
not  before  cause  is  at  issue,  ib. 
Where  bill  prays  account,  ib. 
Formof^  ib. 

Where  duplicate  conmiissions  are  required,  534. 
Where  witnesses  are  ^in^rgiftmnntiyl  vrith  English,  ib. 
Service  of,  534. 
Joinder  in  commission,  ib. 
Striking  commiHdoners*  names,  335. 

number  of  commissionerB,  ib. 
Form  of  commission,  635. 
Return  o^  536. 

without  delay,  ib. 
on  a  day  certain,  ib. 
Execution  of,  ib. 

Attendance  of  witnesses : 
how  enforced,  537. 
Notice  of  execution,  ib. 

should  be  directed  to  agent,  ib. 

Order  for  naming  agent,  ib. 
where  no  agent  named,  ib. 

upon  adverse  commission,  ib. 
Examination  of  witnesses  upon,  538. 

where  they  do  not  speak  English,  ib. 
Translation  of  depositionfl^  ib. 
return  of: 

in  what  manner,  539. 
where  lost  at  sea,  ib. 

Order  for  returning  drafts  of  depositioos,  ib. 

not  extend  to  reading  drafts  till  after  certificate  returned,  ib. 
Abatement  of  suit: 

does  not  afieet  commission,  ib. 

Seeue  where  commissionerB  have  notice  of  abatement^  ib. 
Costs  ot     Rule  as  to,  540. 

of  solicitor  attending  upon,  not  allowed,  ib. 
does  not  bring  case  withm  17th  order,  382. 
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COMMISSION  TO  TAKE  EXAMINATION  OF  PAKTY: 
In  what  cases : 

where  party  is  above  SO  miles  from  London,  828. 
or  sidL,  ib. 

although  order  nut  for  seijeant-at-arms  has  been  made,  824. 
Master's  certificate,  that  it  is  necessary,  ib. 
Order  for :  how  obtained,  ib. 
Time  of  retam  fixed  by  the  Master,  ib. 
Commissioners'  names :  how  struck,  ib. 
Form  o^  ib. 

duplicate  of  interrogatories  to  be  annexed  to^  ib. 
Proceedings  under,  ib. 
Ketum  of;  825. 

Vide  ExAMiiTATioir  of  Partus. 
COMMISSION  OP  PARTITION.     Tide  Pahtitioh. 
COMMISSION  TO  SETTLE  BOUNDARIES.     Vide  BovnAmiu. 
COMMISSION  TO  ASSIGN  DOWER.     Vide  Dowm. 
COMMISSION  OF  REBELLION.     Vide  Vol.  1. 
To  enforce  decrees,  710. 
not  a  bailable  process,  ib. 

Seeus  where  arrest  is  in  vacation,  ib. 
Proceeding  upon  arrest,  ib. 
COMMONS— Member  of  House  of.     Vide  PAHLiAMXirr — ^MixBn  op. 
COMMON  PLEAS,  Court  of: 

Entry  of  decree  or  order  in,  under  1  &  2  Vict  110,  s.  18,  673. 
CONFIRMATION  OF  MASTER'S  REPORTS: 
Necessary  in  what  cases,  942. 

Of  reports  upon  which  further  decree  or  decretal  order  is  V>  be  giouiided,  ibu 
Of  best  bidder  at  sales,  909. 
Unnecessary  in  what  cases— 

of  reports  under  orders  made  upon  motion,  ib. 

of  certificates  under  decrees  and  decretal  orders  where  no  fuitfaer  decree  or  ofder 
is  intended,  Ib. 

Of  computation  of  subsequent  interest,  943. 
Of  apportionment  of  fund,  ib. 

Of  having  performed  some  interlocutory  act  not  forming  the  object  of  Ae 
decree,  ib. 
Upon  petition,  946. 
Upon  motion,  947. 
By  consent,  941.      Vide  Reports. 
COMPENSATION  FOR  TIME.     Vide  Time,  CoxpsirsATioir  por. 
COMPETENCY  OF  WITNESS: 

Examination  as  to^  598.     Vide  Wititkss,  ExAXiirATioar  op. 
COMPROMISE : 

After  issue  directed.     Efiect  of,  759.     Vide  Issus. 
CONDITIONS  OF  SALE,  904.     Vide  Salis. 
CONDUCT  OF  CAUSE.     Vide  Master's  Oppicr. 
CONFEDERACY,  Charge  of: 

Need  not  be  answered  in  a  demurrer  for  multi&riousneas,  42. 
CONFESSIONS: 

Cannot  be  proved  unless  in  issue,  414.     Vide  Etidrfck. 
CONFIDENCE,  Professional: 

Rule  that  between  a  lav^yer  and  his  client  secrecy  is  inviolable,  57. 
Applies  in  a  different  degree  to  adviser  and  client,  ib. 
Rule  in  case  of  client,  ib. 

extends  to  all  communications  in  the  course  of  the  cause  and  widi 

ence  to  it  previous  to  its  institution,  ib. 
to  letters  by  defendant  to  his  solicitor  after  dispute,  ib. 

Seeui  where  they  have  no  reference  to  the  di^Mile,  58. 
or  where  they  have  passed  between  defendant  and  other  peities 
legal  advisers,  ib. 
Rule  in  case  of  legal  adviser,  ib. 

not  qualified  with  refinence  to  proceedings  pending  or  in 
tion,  ib. 
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but  Implies  only  to  such  conununications  as  are  profeanona],  69. 
and  in  the  naaai  conrae  of  bnajnoas,  ib. 
and  during  the  existence  of  the  proiesaional  xelation,  ib. 
will  not  apply  to  mere  fiiendly  eoBamunications,  ib.    a 

or  to  facts  with  which  any  other  man  would  be  equally  conTer- 

sant,  ib. 
or  where  communication  was  not  private,  60. 
or  where  thing  to  be  disclosed  has  no  re&rence  to  profiMnonal 

employment,  60. 
or  where  the  adviser  is  quasi  a  party  to  the  transaction,  ib. 
or  is  witness  to  a  deed,  ib.  ' 
or  was  present  at  ^  transaction,  ib. 
Kule  as  to  inviolability  will  not  extend  to  medical  advisers,  61. 
'Agents,  ib. 
Stewards,  ib. 
but  extends  to  scriveners,  ib. 
to  counsel,  ib. 
Secus  conveyancers  who  are  not  eidier  counsel  or  attorneys^  ib. 
to  interpreters,  ib. 

to  agents  between  solicitor  and  client,  lb. 
to  representatives  of  solicitors,  ib. 
Demurrer  because  discovery  would  be  a  violation  ot,  56.     Vide  DaxuEKim. 
Demurrer  to  interrogatories  on  the  ground  of.     Vitk  Intxrbooatoeixs. 
CONFLICTING  DOCUMENTS: 
Not  a  ground  for  an  issue,  731 . 
Seeu$  conflicting  presumptions,  ib.     Vide  Issuis. 
CONSENT: 

To  motion  to  dismiss  bill  must  be  actually  given  in  Court,  354. 
even  where  done  pursuant  to  agreement,  ib. 
SeetM  where  plaintiff  sues  in  forma  pauperis^  ib. 
or  where  defendant  has  by  his  own  act  rendered  suit  useless,  ib. 
Causes,  616. 

May  be  advanced,  ib. 
Creneral  paper,  ib. 
Cannot  be  reheard,  617. 
Authority  consent,  ib. 

In  cases  of  in&nts^  ib. 
Method  setting  down  as,  616. 
Decrees  by,  668.     Vide  Dscexss. 
CONSIDERATION,  Want  of: 

A  ground  for  defence  to  claims  by  a  creditor  under  decree,  866.     Vide  Claixs. 
CONSPIRACY : 

In  what  cases  defendants  must  make  duicoveiy  though  it  would  subject  them  to  a 
charge  of,  50. 
CONTEMPT: 

For  want  of  appearance.     Vide  Vol.  1. 

Where  defendant  in  contempt,  the  time  between  the  day  for  i^ipearance  by  sub- 
poena and  actual  appearance  to  be  deducted,  1 1. 
For  want  of  answer.      Vide  Vol.  1. 

Waived  by  taking  copy,  of  answers,  295,  865. 
By  setting  up  legal  defence  at  trial  of  action  contraiy  to  order  of  Court,  765. 
By  not  producing  documents : 

How  cleared,  818.     Vide  Doguxbitts. 
By  not  putting  in  examination : 

How  cleared,  822.     Vide  Exahikatiok.     Vide  Vol.  1. 

of: 
Defendant  brought  up  under,  must  enter  appearance  with  Registrar,  10. 
Seeua  where  he  has  been  admitted  to  bail,  ib. 

unless  a  messenger  is  sent,  ib. 
Where  defendant  is  arrested  in  the  countiy  he  may  enter  appearance  with  Regia* 

trar  by  order,  12. 
Suspended  by  exceptions  to  Master's  report  upon  exoeptionfl  to  answer,  382. 
8eeu9  where  process  has  been  delivered  to  Sheiifl^  ibb 
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CONTEMPT Continued. 

ProoeM  ol — Continued. 

In  which  cmse  order  to  suspend  process  must  be  obtained,  332. 
which  cannot  be  done  without  notice,  ib. 
aai  afiidaTit  accounting  for  delay,  ib. 
To  enforce  decrees,  dec. : 

Vide  DzcRXEs.      Execution,   Writ  or.      Attachxutt.     Attac: 
WITH   PnocLAXATioirs.      CoxMissioir   OF   RxBSLLioir.      8k&iraxt^at- 

ArKS.       SxdUSSTRATIOK.       AsSlBTARCX,  WrIT  OF.       MxXBEBS    OF   P^t- 
LIAMKITT.    CoRFORATIOir. 

Effect  of  upon  right  of  party  to  be  heard,  726. 
CONTRACT : 

For  purchase  at  sale  under  decrees : 
Signature  of: 

necessary  in  the  case  of  timber,  dbc,  908. 
Seeue  of  freehold  estates,  909. 
Not  complete  till  report  confirmed,  ib. 
Method  of  completing  by  purchaser,  ib. 

by  vendor,  917. 
Purchaser  not  liable  to  loss  by  fire,  dec.,  until  report  confirmed,  918. 
must  see  that  sale  is  according  to  decree,  919. 
Rescinded  on  behalf  of  purchaser,  921.     Vidt  Puachassr.     Salks. 
Specific  |>erformance  of.     Vidt  Spscific  Prrforxarcx.     Aorexxxst. 
Usurious.     Vide  Uburt. 
CONTRIBUTION  TO  COSTS  OF  SUIT : 
By  claimants  under  decrees,  863. 
usually  directed  by  decree,  ib. 
Within  what  time  plaintiff  is  bound  to  claim  it,  ib. 
Seldom  insijted  upon,  ib. 
Recent  ease  o^  864. 
CONVERSATIONS ; 

Where  to  be  used  as  admissions  must  be  m  issue,  414. 
Seau  where  to  be  used  as  evidenoe  of  Cuts  only,  ib. 
CONVEYANCE.     Tide  Vol.  1. 

Plea  o^  196.     Vide  Plea. 
CONVEYANCES:  Vwfe  Vol.  I. 
Settlement  of  by  Master,  898. 
Where  parties  differ,  ib. 
Draft: 

by  whom  to  be  brought  in,  899. 
eight  days  allowed  for  inspection  o^  ib. 

Further  time  how  obtained,  ib. 
Objections  to : 

to  be  stated  in  writing,  ib. 
Costs  where  allowed,  900. 
Settlement  of  by  Master,  ib. 
Rules  as  to,  ib. 

Draft  may  be  laid  before  conveyanoen,  ib. 
Allowance  of,  ib. 

Certificate  of,  ib. 

Exceptions  to,  901. 
Afiidavit  of  Execution : 

In  what  cases  necessary,  ib. 
Mutual.     Vide  Mutual  Cozttetakces. 
CONVEYANCER : 

Who  is  neither  counsel  nor  solicitor  not  within  the  rule  of  profiNaional  confident,  M. 
Practice  of  referring  abstract  to,  872. 
Approved  by  Lord  Eldon,  ib. 
CONVICTION  of  Felony.     Plea  of:   Tide  Vol.  1. 

Need  not  be  upon  oath,  218.     Vide  Plea. 
COPIES : 

Of  depositions.     Vide  Dbpositioss.     Office  Copies. 

Of  proceedings  befiire  Master,  806.     Vid^  Master^s  Office. 
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COPYHOLDS : 

££B3ct  of  fleqoettration  vpoD^  717.     Vide  BiavxsTBATioir. 
CORPORATION  : 
Bole: 

Limitation  of  raiti  by,  167. 
Aggregate.     Vide  Vol.  1. 

Commiflrion  to  take  answer  of,  886. 
Seals  of: 

Do  not  prove  themselTes  though  thirty  years  old,  485. 
Member  of: 

Not  competent  witness  for  or  against  corporation,  461. 
Method  of  enforcing  decrees  against,  725. 
Method  of  compelling  examination  by,  821. 
COSTS.     Vide  Vol.  1. 
Of  abandoned  motion : 

Cannot  be  recovered  after  dismisBal  of  bill,  883. 
Of  action  at  law  brought  under  order  of  the  Court,  767.     Vide  AcTioir  at  Law. 
Of  alteration  in  draft  conveyance  before  Master,  900.     Vide  Coittxtakck. 
Of  appearance  for  infant  without  authority,  1. 
Of  application  to  enlarge  publication,  569.     Vide  Publicatioit. 
Of  establishing  claims  in  Master's  Office,  868.     Vide  Claims. 
Of  commission  to  examine  witnesses,  520. 
Where  renewed,  519. 

Where  defendant  only  eross-examiiies,  581. 
Abroad,  540.     Vide  Comxissioit. 
Of  commission  of  partition.     Vide  PAmTiTioir. 
Of  commission  to  settle  boundaries.     Vide  Boufdabibs. 
Of  the  day : 

What,  619. 

Under  the  old  practice^  ib. 
Under  new  orders,  ib. 

Where  more  than  one  defendant,  ib. 
By  whom  to  be  paid : 

Where  cause  is  adjourned  at  the  day  of  hearing,  ib. 
Where  cause  is  struck  out  of  paper,  620. 

Where  cause  is  ordered  to  stand  over  with  liberty  to  add  parties,  680. 
Not  given  where  objection  not  taken  by  answer,  ib. 
Of  demurrer : 
allowed,  91. 

over-ruled,  96.     VtcfeDBKUBBBm. 
Of  interrogatories,  562.     Vide  Ihtxbbogatobibs. 
Of  disclaimer.     Vuie  Disclaixeb. 

Of  dismissing  bill  for  want  of  prosecution.     Vide  Dismissal. 
Of  dismissing  bill  upon  hearing  on  bill  and  answer,  687. 

Vide  Bill  abd  Abswxb.     Hbabibo. 
Of  assignment  of  dower.     Vide  Dowbb. 
Of  examination  de  bene  ease,  553.     Vide  Ds  bbkb  bssb. 
Of  writ  of  execution,  708.     Vide  Dkcbbss,  Exscurioir  of. 
Of  exceptions  to  Master's  report,  960.      Vide  Excxptioits. 
Of  inquiry  as  to  title  635.     Vide  Title.     Pubcbasbb. 
Of  inquiry  into  insufficiency  of  examination,  888.     Vide  EzAMiBATioir. 
Of  issue.     Vide  Issue. 

Of  new  trial.     Vide  Issue. 
Of  heir-at-law.     Vide  Issue. 
Of  case.     Vide  Case. 

Of  scandal  and  impertinence,  326.     Vide  Scaicbal  aitd  IxrEBTiirxBCB. 
Of  reference  of  answer  for  insnffideney,  ib.     Vide  Excbptiobs. 
Of  exceptions  to  Master's  report  of  scandal,  impertinence  or  insuffidency,  888. 
Of  causes  standing  over,  630. 

With  liberty  to  amend  by  adding  parties^  ib. 
Not  allowed : 

Where  objection  not  raised  by  answer,  lb. 
Of  clerk  in  Court  and  waiting  clerk: 

For  attendance  at  hearing  not  allowed^  681. 
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COSTS— Not  allowed— Con/miied. 

Unlen  attendance  abeolately  pocewaiy,  621. 
Of  solicitor  not  attending  Master,  798. 

not  allowed  in  taxation,  ib. 
Of  default  in  Master's  Office,  800. 

to  be  paid  by  party  in  default,  ib. 
Of  subpoena  ad  tettifiamdum,  476. 

duces  teeamy  ib. 
Right  to  not  waived  by  appearing  gratia,  18. 
Solicitor  liable  to : 

Of  his  non-attendance  at  bearings  620. 
Of  non-delivery  of  papers,  ib. 
Of  party  giving  notice  of  execution  of  commissioQ  and  not 

ing  it,  288. 

Where  second  commission  occasbned  by  fault  of  party  having  carriage  of  the  fio^  ttt. 
Passages  expunged  from  bill  by  amendment  read  opon  question  o^  899. 
Answer  may  be  read  by  defendant  himself  upon  question  of  oosti^  404. 
Where  plaintiff  examines  a  defendant  as  a  witness,  466. 
costs  to  be  paid  by  the  plaintifl^  ib. 

can  be  recovered  over  from  other  defondaDt%  ib.     Vide  Wrmam* 
Where  cause  is  struck  out  of  paper,  620. 
In  consequence  of  want  of  parties,  ib. 

other  defect  on  the  part  of  plaintifl^  ib. 
Where  plaintiff  has  liberty  to  reply  after  dismiwal  upon  bill  and  answm^  €S7. 
Omission  to  pay,  effect  of,  629. 

Upon  setting  down  cause  for  hearing  after  decree  nisi,  649. 
Undertaking  as  to : 

Upon  rehearing  after  decree  msi  made  absolute,  652. 
Obviated  by  new  orders^  ib. 
Taxation  of: 

As  between  solicitor  and  client : 

refused  on  further  directions  though  before  ordered  npon  petitkni  bj  ennnen^  971. 
Security  for : 

Where  plaintiff  in  an  action  at  law  resides  abroad,  768. 

Motion  for  must  be  made  in  Chancery,  ib.     Vide  Sscn&rrr  vor  Costs.     VoL  1. 
Contribution  to : 

By  claimants  under  decrees,  863.     Vide  Costrtbutiov. 
BiUof: 

Suit  to  recover,  28.     Vide  Clxrk  iir  Court. 
Demurrer  because  summary  juriwliction  provided  by  statute^  31. 
Vide  DixuRRSR. 
Preferring  of,  8. 

In  what  cases,  ib. 
When  to  be  preferred,  9. 
Method  of  preferring,  ib. 
Practice  become  obsolete,  ib. 
Modem  practice  where  no  bill  filed,  ib. 
COUNSEL,  Signature  of: 

To  a  bill.     Vide  Vol.  1,  45. 
demurrer  of  want  o(  ib. 
To  a  demurrer,  77. 
To  a  plea,  210. 
To  an  answer,  268. 

seeiM  where  taken  by  comminion,  ib. 

usually  to  draft,  ib. 

but  may  be  to  engrossment,  ib. 

added  after  answer  swocn,  348. 
To  exceptions  to  answer,  307. 

to  Master's  report,  957. 
teeue  to  objections,  943. 
Not  necessary  to  replication,  388. 

unless  special,  ib. 
To  case,  768. 

How  enforoed*  ib.     Vide  Casb. 
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COUNSEL— Signatore  of— Cofi/muttt. 

Not  required  to  interrogatories  under  commiMion  of  paztttioD»  774. 

Not  nccciary  to  interrogatories  for  examinadoo  of  parties^  816. 
COUNSEL  AND  CLIENT: 

Confidence  between,  60.     Vide  CoKFiBsircB  Pbovsssioval. 

COUNTER  STATE  OF  FACTS: 

In  what  cases  neoesmy  to  authorize  the  examination  of  witnesses  before  the  Master,  84S. 

Objecting  for  want  of: 

Waived  by  acquiescence  of  other  side : 

Whcffe  the  ftcts  to  be  proved  have  been  stated  in  examination  of  the  party,  ib. 
Vide  Stats  of  Facts. 
COUNTIES,  Division  of  England  into: 

Judidally  nolioed,  28. 
COUNTRY,  Sale  under  decree,  in.      Vide  Salbs. 
COURT  OF  CHANCERY: 

A  Court  of  general  jurisdiction,  139. 

Kothing  intended  to  be  out  of  its  jurisdiction  but  what  is  shewn  to  be  so,  ib. 
COURTS,  JudiciaUy  noticed,  84. 

at  Westminster: 

Course  of  proceeding  in  ditto^  ib. 

inCsrior  of  general  jurisdiction  ib.,  83.     Vide  Jubisdictioit. 

Sentence  of.     Plea  of.     Vide  Plka. 

Of  Admiralty.     Vide  Adxiraltt,  Court  of. 

EoclesiasticaL     Vide  Ecclbsiastical  Coubt. 

Foreign.     Vide  Fobbioh  Coubt. 

COVENANT  NOT  TO  DEMUR: 

Where  defendant  has  entered  into,  he  is  bound  to  answer  though  it  may  subject  him  to 
penalties,  48. 
COVERTURE : 

Plea  that  plaintiff  is  a  married  woman,  141. 
that  defendant  is,  142. 
CBEDIT,  of  Witness: 

Impeachment  of.     Vide  Abticlbs. 
CRKDITOR.     ride  Vol.  1. 

Suing  executor  after  decree  restrained,  146. 

Plea  of  former  suit  depending,  after  decree  in  a  suit  by,  147. 

Not  affiscted  by  Statute  of  Limitations  where  his  debtor  is  abroad,  161. 

Not  a  competent  witness  in  a  suit  by  assignees,  461. 

In  what  cases  entitled  to  attend  proceedings  in  Master's  Office,  802. 

Vide  Mastib's  Office. 
Inquiry  for,  in  Master's  Office,  866.     Vide  Ci.aixs. 
Payments  to— by  Accountant  General: 

In  what  manner  made,  863  n. 
Claims  by: 

must  be  supported  by  affidavit  of  debt,  864. 

meaning  of  the  practice,  ib. 
must  be  proved  before  Master : 

even  though  creditor  is  plaintiff  in  the  suit,  865. 
Examination  of  under  decree : 

Upon  general  interrogatories,  ib. 
Upon  special  interrogatories,  ib. 
By  bond: 

In  what  cases  entitled  to  interest  beyond  penalty,  898. 
Vide  BoBD  Debt.     Ixtrbbst. 
By  judgment :  Vide  Judoxbitt  Cbbditobs. 
suits  by: 

Proceedings  under  decree,  in.     Vide  Claims. 
CRIMINAL  PROSECUTION.     Vide  Pbosbcutiok.     Dbmubbbb. 
CRIMINATION : 

Defendant  not  obliged  to  answer  matter  which  will  tend  to  his,  47. 
CROSS-BILL.     Vide  Vol.  1. 

Rules  as  to  enlargement  of  publication  in  original  cause,  after  filing  o(  569. 
Vide  PuBUCATiov. 


006  mDBJU 

CR088-CAT78E: 

Advance  of,  for  hearing,  618. 

irhere  other  canaes  interrene  between  the  enm<nue  and  original^  ib. 
Evidence  in  original  suit : 

order  for  reading,  at  hearing  of  crosB  sait,  3>. 
may  be  used  by  other  aide,  ib. 
not  a  ground  for  adjourning  original  cauae,  620. 
Course  of  proceeding  to  pos^wne  original  cause,  ib. 
CROSS-EXAMINATION  OP  WITNESS : 

not  a  waiver  of  objection  from  interest,  464.      Vide  Wirviaa. 

Interrogatoriea  for.      Vide  IirrsRBOGATomiss. 

Cannot  be  read,  if  examination  in  chief  is  not  read,  469, 

Vide  WiTirsss.     IiiTsmBOOATomiBs. 
vivd  wee.- 

not  permitted  on  proof  of  exhibita  after  hearing.     Vide  ExBiam. 
CUSTOM: 

Heresay  evidence,  in  matten  o(  433.    Vide  Evmsvci. 
DAY  CERTAIN: 

Sums  payable  on  a,  interest  upon,  896.      Vide  Ihtbrbst. 
DEAF  AND  DUMB: 

Answer  of  a  person  who  ii^  280.     Vide  AjrswBR. 
DE  BENE  ESSE,  Examination  of  witnesses,     Vide  Vol.  1,  540. 
Origin  of  the  practice,  ib. 
incidental  to  every  suit,  541. 

to  suit  to  perpetuate  testimony,  ib. 
Where  evidence  is  required  at  law,  ib. 

can  only  be  obtained  upon  bill  for  that  purpose,  ib. 
In  what  cases  permitted : 

Where  witness  is  70  years  old  and  upwards,  541 . 
is  dangerously  ill,  ib. 
is  the  only  witness  to  a  particular  fact,  ib. 
although  no  age  is  stated,  543. 
nor  immediate  death  apprehended,  ib. 
Where  he  is  about  to  go  abroad,  ib 
Scotland  considered  abroad,  ib. 
teeua  where  party  applying  might  detain  him,  544. 
in  case  of  pedigree: 

Where  &e  death  of  one  witness  would  destroy  chain  of  evidence,  ib. 
refiised: 

where  witness  is  not  the  only  witness,  ih. 
where  witness  is  in  jail,  chaiged  with  a  capital  felony,  ib. 
Where  witness  is  party  to  the  record,  545.      Vide  Pabtt. 

of  person  becoming  party  afterwarda,  ib. 
Application  for,  ib. 

Without  notice,  in  what  cases,  ib. 

where  witness  is  above  70  years  of  age,  ib. 
or  dangerously  ill,  ib. 
or  the  only  witness  to  a  material  ftct,  ib. 
before  answer  or  appearance,  ib. 
immediately  on  filing  bill,  ib. 

not  neceasaiy  that  defendant  should  be  in  contempt,  ib. 
notwithstanding  reference  for  impertinence,  ib. 
in  other  cases: 

where  defendant  is  in  contempt  for  want  of  appearance,  ib. 
notwithstanding  reference  of  bill  for  impertinence,  ib. 
Notice  of  required,  in  what  cases: 

When  application  is  not  made  on  the  ground  of  age  or  wirlmeaB,  ^bc,  ilk 
»eeus  where  defendant  is  in  contempt  for  non-appearance,  ib. 
though  an  in&nt,  ib. 
affidavit  in  support  of^  547. 

where  witness  is  the  only  person  who  can  prove  the  feet,  ib. 
In  what  cases  it  should  pray  a  ftftmrniswiim,  548. 
By  defendant,  546. 

not  before  he  has  answered,  ib. 
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where  plaintiff  has  obtained  an  order  for  a  coninqprion»  646. 
Older  for: 

dioold  state  witneMes  nammationt  ib. 

will  only  authorize  examination  of  those  named  in  it,  648. 

on  condition  of  plaintiff  oaing  due  diligence  to  examine  in  chie^  649.  i 

Serfice  of,  648. 

After  appearance .: 

upon  clerk  in  Court,  ib.  I 

before  appearance : 
personal,  ib. 

time,  dtc,  for,  directed  by  the  order,  ib. 
Notice  of  examination,  ib. 

Commission  for  examination,  ib.     Vide  Coxvissiov. 
Examination.     Method  of,  649.     Vide  Witvess,  Ezaxikatxos  ov. 
Examination  in  chief  after,  ib. 

should  be  at  the  earliest  possible  opportunity,  ib. 
Effiwt  of  kehes  in,  ib. 

forfeiture  of  benefit  of  examination,  ib. 

Course  of  proceeding  where  no  subpcsna  to  rejoin  has  been  serfedt  ib. 
Publication  of  depositions,  660. 
must  be  upon  order,  ib. 
permitted, 

where  there  is  a  moral  impossibility  against  examination  in  chief,  ib. 

When  government  of  a  foreign  country  has  refused  to  allow  a  eomni*- 
sion  to  examine  to  be  executed,  660. 
when  witness  presumed  to  be  dead,  ib. 
where  witness  cannot  attend  trial  at  law,  ib. 

but  more  usual  course  to  direct  officer  to  attend  trial  with  depositij— 
unopened,  661. 
not  permitted, 

unless  witness  dies  before  cause  at  issue,  ib. 
eeeua  where  he  is  at  a  great  distance,  ib. 
unless  to  supply  the  place  of  examination  in  chie(  ib. 
to  shew  a  contradiction  in  examination  in  chie^  ib. 
for  private  inspection  of  judge,  ib. 
Order  for,  662. 

how  obtained,  ib. 

upon  death  of  witness,  ib. 
upon  witness  going  beyond  sea,  ib. 
upon  other  grounds,  ib. 
at  what  time,  ib. 

after  publication  in  cause  has  passed,  ib. 
ieeue  when  bill  has  been  filed  to  obtain  evidence  at  law,  ib. 
must  be  upon  notice,  653. 
Service  of,  ib. 

upon  clerk  in  Court,  ib. 
upon  examiner,  ib. 
Enlarged  to  enable  party  to  examine  into  regularity  of  proceedings^  ib. 
irregularity  in: 

should  be  taken  before  hearing  of  cause,  ib. 
Objection  on  the  ground  of  too  late  at  hearing,  ib. 

no  ground  for  rejecting  depositions  at  trial  of  issue,  if  they  have  been  read  at 
the  hearing  of  cause,  ib. 
Coats  o(  ib. 

When  bill  filed  for  the  express  purpose  of  obtaining,  664. 
When  demurrer  to  bill  allowed  after  examination,  ib. 
rggBTS.  trust  or  charge  for  payment  of:     Vide  TausT. 

E  OL ARATION  OF  RIGHTS  OF  PARTIES.     Vide  Furthbb  BimBcnovs. 
r^CREE  :     Tide  Vol.  1. 

General  nature  o(  631.  ^^^ 

aigainst  poniive  denial  by  answer,  404. 

not  upon  evidence  of  one  witness  only,  ib. 
Reason  of  the  rule,  ib. 

Vol.  V. 
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DECREE— Con/muei. 

Rule  ivill  not  apply  where  there  are  corroborative  circimifltaiioei^  405. 
but  Court  will  grant  issue,  406. 
and  direct  answer  to  be  read  at  trial,  tb. 
but  not  unless  asked  for  by  defendant,  ib. 
Cannot  be  made  against  a  defendant  who  has  been  examined  as  a  whnesi  by  plaia- 
ti^451. 

Rule  adopted  for  the  benefit  of  co-defendants^  452. 

does  not  apply  where  defendant  has  no  beneficial  inteieat,  ib. 

or  where  he  submits  to  decree,  ib. 
Effect  of,  upon  decree  against  other  defendants,  453. 
Where  defendant  is  primarily  liable,  ib. 
Where  he  is  one  of  several  acGoanting  paitlea,  ib, 
Intarlocntoiy,  631. 
What,  ib. 
for  feigned  issue,  ib. 

form  of,  ib.     Vide  Issvk  Fkiovbb. 
for  case  at  law,  682.     Vide  Case. 
for  a  partition,  ib.     Vide  pAmTiTioir. 
to  settle  boundaries,  ib.     Vide  Bovxdabrs. 

for  a  reference  to  Master,  ib.     Vide  Master's  Omcs,  PsocxBvnrct  rv. 
to  make  preliminary  inquiries^  632. 
in  what  cases  directed,  ib. 
as  to  Tendor*s  title,  633. 

Principle  of  the  Court  as  to,  ib. 
Waiver  of  by  vendee,  ib. 

By  submitting  one  point  only  to  the  Court,  tb. 
«         By  acts  in  pais,  634. 

taking  possession,  ib. 
exercising  acts  of  ownership,  ib. 
Terms  of  reference,  ib. 
Rule  as  to  costs,  ib. 

Inquiry  when  good  title  was  first  shewn,  635. 
Formerly  directed  on  further  directions,  ib. 
May  now  form  part  of  the  order  of  reference,  ib. 
as  to  persons  interested,  ib. 

as  next  of  kin,  636.     Vide  IiriiuiHiKs.     Next  ov  Knr. 
as  constituting  a  class.     Vide  InauiBiES.     Class. 
as  to  plaintiff's  right  to  the  character  he  assumes,  637. 
in  cases  of  pedigree,  ib.     Vide  IirauimT. 
cannot  be  altered  on  further  directions,  967. 
Reservation  of  further  directions  upon,  632. 
may  be  repeated  as  often  as  necessary,  ib. 

No  summary  application  after,  ib.     Vide  Fvetbes  Directios*. 
Partial: 

In  what  cases  made,  418. 

Where  will  has  not  been  proved  as  to  real  estate,  ib. 
Where  party  to  an  account  is  out  of  the  jttrt8diotion»  ibw 
Final: 

To  dismiss  bill,  638. 

not  usually  called  a  decree,  ib.,  n. 
Without  prejudice  to  new  bill,  ib. 

Where  accidental  slip  in  pleadings  or  evidence^  ib. 
Where  clear,  plaintiff  entitled  to  some  relief  though  praclodod  by 
of  his  bill,  639. 

■  to  proceeding  at  law,  ib. 

in  cases  of  specific  performance^  ib. 
object  o^  ib. 
Retaining  bill  with  liberty  to  bring  action,  ib. 
does  not  admit  plaintiff's  equity,  640. 
Further  directions  only  reserved  in  the  event  of  trial,  ib. 
Where  no  trial  had,  there  must  be  a  further  order  to  dismifl^  ib. 
Further  order  to  dismiss.     When  necessary,  641. 
Reservstion  of  liberty  to  apply,  ib.     Vide  Libbrtt  to  Afplt. 
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DECREES— Final— C(m/mtfe<f. 

Which  require  a  further  order  to  complete,  642. 
against  infants,  ib. 

pro  emrfesio  against  party  absconding,  ib« 
For  foreclosure,  643.     Vide  Forsclosurk. 
Enlargement  of  time  of  redemption,  644. 
Upon  what  terms,  ib. 

Where  exceptions  are  taken  to  report,  645. 
Where  time  has  elapsed  before  exceptions  are  argued,  ib. 
In  cases  of  appeal,  ib. 
For  redemption,  ib. 

No  enlargement  of  time  in  cases  of,  646.     Vide  RiDixrriov. 
For  specific  performance  (against  purchaser,}  644. 
Upon  default     Vide  Dbcribs  Nisi. 
Form  of,  658. 
Date,  ib. 

Plirties*  names,  ib. 
Recitals,  ib. 

Of  pleadings,  ib. 

under  new  orders,  666. 
Of  evidenoe,  ib. 
Of  documents  read,  667. 
Ordering  part,  ib. 

Reserration  of  further  directions,  ib. 
Declaration  of  rights,  ib. 

not  usual  to  insert  reasons,  ib. 
though  sometimes  done,  ib. 
By  consent,  668. 
Minutes  of,  ib. 

taken  down  by  Registrar,  ib. 
read  in  Court,  ib. 
rectified,  ib. 

by  motion,  ib. 
by  petition,  ib. 

On  setting  down  case  to  be  *  spoke  to^'  669. 
within  what  time,  ib. 
Proceeding  upon  order,  ib. 
Drawing  up  of,  ib. 

By  whom  bespoken,  ib. 
To  whom  delivered,  ib. 

Proceeding  where  party  refuses  to  return  it  to  Registrar,  670. 
Pasring  of  : 

How  eflfected,  ib. 
Signature  of  Registrar,  ib. 

of  Lord  Chancellor,  not  neoesniy,  ib. 
Entry  of: 

WithRegistrer: 

How  effected,  670. 

Where  party  having  decree  refuses  to  return  it,  671. 
From  what  time  to  be  considered  as  entered,  ib. 

Where  it  is  intended  to  sue  out^.  fa.  or  elegit  upon  it,  ilk 
Entering  clerk  bound  to  mark  date  of  entry,  ib. 
Must  be  signed  by  Registrar,  ib. 
Necessary  to  authorize  Master  to  proceed,  ib. 
How  authenticated : 

By  signature  of  Registrar,  ib. 
to  original  decree,  ib. 
or  to  office  copy,  673. 
Within  what  time,  ib. 

According  to  present  practice,  ib. 
Nunc  pro  func,  673. 

after  long  interval,  ib. 

where  original  decree  lost,  ib.  -^"^ 

With  Master  of  the  Common  Pleas,  ib. 
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DECREES— CofttifiuMf. 

NeoeflMiy  to  aathorisa  pfooMt  under  1  dc  8  Yict  110,  ••  18,  67S. 
InrolDent  of,  674. 

What  decrees  may  be  inrolled,  678. 
All  decrees  which  tie  final,  ib. 

Decretal  orders  which  are  conclnsiTe  of  rights  of  anj  of  the  partaei^  Vk. 
Seau  orders  upon  interlocutory  applicationi^  ib. 
Necessary  to  make  a  complete  record,  ib. 

to  prevent  its  being  altered  upon  rehearing,  ib. 
to  enable  party  to  plead  it  in  bar,  ib. 
Not  necessary  before  appeal  to  House  of  I•ordi^  674. 

Seetit  where  decree  is  from  Master  of  the  Rolls  or  Vice  ChaneeUor,  fTS. 

Improper: 

In  case  of  decrees  to  account,  ib. 

Where  the  account  is  merely  preliminary,  678. 

Seeus  where  the  decree  to  account  amounts  to  a  dadanlioB  of  Ifcs 

rights  of  the  plaintifi',  ib. 
or  is  consequential  upon  such  a  declaration,  ib. 
Where  they  require  final  order  to  complete  them,  678. 

as  decrees  to  redeem,  ib. 
or  to  foreclose^  ib 
or  decrees  nm,  lb. 
By  whom,  670. 

May  be  by  defendant  as  well  as  by  plainti£(  ib. 
Pendbg  abatement,  ib. 
Within  what  time,  ib. 
Nunc  pro  tune,  679. 
Order  for : 

Of  course,  ib. 

Notwithstanding  abatement,  ib. 
Must  be  paased  and  entered,  ib. 

before  docket  presented  for  signature^  ib. 
Must  be  served  on  clerk  in  Court  inrolling,  ib. 
But  not  upon  clerk  in  Court  for  opposite  party,  aemAfe,  ib. 
Irregular: 

If  petition  upon  which  it  is  granted  does  not  stale  the  dale  of  At 
decree,  684. 
Docket,  680. 
What,ib. 

By  whom  prepared,  ib. 
Must  be  signed  by  the  judge  who  pronounced  decree^  ib. 

and  by  the  Lord  Chancellor  in  all  case%  681. 
Must  be  examined  by  clerk  in  Court,  ib. 
Certificate  of  clerk  in  Court,  680. 

Must  be  signed  before  docket  presented  for  signature,  ib. 
Signature  of  Lord  Chancellor : 
How  procured,  681. 

Where  cause  was  heard  by  Ijord  Chancellor,  ib. 

Master  of  the  Rolls,  ib. 
Vice  Chancellor,  ib. 
Not  before  order  nunc  pro  tunc  has  been  entered,  ib. 
Complete : 

By  the  delivery  of  docket  to  Lord  Chancellor's  secrelaiy,  68S. 
although  not  actually  signed  till  afterwards,  ib. 
Date  o(  681. 
Copy  upon  parchment,  ib. 
Where  deposited,  ib. 
Prevented : 

In  what  manner,  ib. 
Capeai.' 

What,  688. 
Where  entered,  ib. 
Form  o4  ib. 
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DECREES— Inroliiieiit  oi—Contmued. 
Eflbet  lif : 

Preventi  signatore  fbr  38  clayi^  68S. 
Which  muat  be  clear  dayi^  ib. 
Within  what  time  it  must  be  entered,  ih. 
No  epeciBc  time  limited,  683. 

Bat  mast  be  before  docket  is  delivered  to  Lord  Chanoellor's  seeretaryy  ib. 
Petition  for  rehearing  most  be  presented  within  twen^-eigfat  days  after  aweai 
entered,  684.  « 

How  ^raeated,  ib. 

Upon  application  by  motion,  ib. 
Upon  what  grounds: 

bregolarity  in  inrolment,  ib. 

Where  completed  after  eaveai  and  prasentation  of  petition  ai 

appeal,  ib. 
Because  order  nunc  pro  tune  was  irregular,  ib. 
Discretionary: 

Where  cause  has  not  been  heard  upon  merits,  ib. 
as  in  the  case  of— 

Decrees  by  de&uh,  685. 
pro  eofifcMOt  ib. 
8eeu»  where  merits  have  been  gone  into,  ib. 
unless  in  the  case  of  surprise,  ib. 
or  of  mala  fidu^  ib. 
Surprise,  ib. 

What  will  amount  to,  ib. 
Maila  Mt»: 
%     what  will  amount  to,  ib. 

Leading  party  to  believe  that  no  inrolment  was  intended,  ib. 
But  party  must  have  been  actually  misled,  686. 
Eflecto^ib. 

Deoee  inrolled  can  only  be  altered  on  appeal  to  House  of  Lord%  ib. 
or  by  bill  of  review,  ib. 
MetM  in  the  case  of  clerical  eixon^  dec.,  ib. 
Rectifying  of: 

While  in  minutes,  668.  ^ 

Yidt  wpra,  Dscbsxs,  MiiruTxs  ov. 
After  they  have  been  passed  and  entered,  686. 
As  to  clerical  errors,  dec.,  687. 
As  to  omission  of  usual  directions^  ib. 

Where  such  directions  are  consequential  upon  relief  granted,  ib. 
SeasB  where  they  are  not  consequential,  ib. 
Or  vrhen  new  directions  would  be  consequence  of  oonectioii,  688. 
Application  for,  ib. 

May  be  by  motion,  ib. 
But  should  be  by  petition.     Semhk^ 
How  efiected,  ib. 

By  supplemental  order,  ib. 
By  alteration  of  the  decree  itMl^  ib. 
After  inrolment,  ib. 

Confined  to  clerical  mistakes,  689. 

Which  demonstratively  appear,  ib. 
Such  as  miscasting,  689. 
Errors  on  &ce  of  schedules,  ib. 
in  title,  ib. 

although  defendant  at  law  had  pleaded  there  was  no 
such  order,  ib. 
Not  permitted  as  to  any  new  feet,  ib. 
Effect  of: 

State  of  the  law  as  to,  before  the  1  &  2  Vict  c  110,  ib. 
Defect  of  proceeding  by  sequestration,  690. 
Remedied  by  statute,  691. 
Operation  of  statute,  698. 
Upon  real  estate,  ib. 
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DECREES— Rectifying  o^Afker  inrolment— Con/miMcf. 

by  writ  of  elegit,  692.     Vide  Eluit. 
Upon  penonal  estate  by  writ  of  Jieri  faetoi.    Vide  Fimmi  Facias. 
The  seme  as  judgments  in  the  superior  Courts  of  Law,  693. 
Vide  JuseMEKTs  at  i.aw. 
Execution  of,  how  enforced,  698. 

By  writ  under  the  1  &  2  YicL  c.  110,  699. 

to  be  issued  after  one  month  frcnn  entry  of  order  for  payment,  ib. 
date  c^  entry  must  be  marked  on  writ,  700. 
Writ  when  sealed,  to  be  delivered  to  proper  officer,  ib. 
and  returned  by  him  to  clerk  in  Court,  ib. 
who  is  to  file  them  of  record,  ib. 

Applicable  only  where  money  or  costs  are  to  be  paid  to  a  party ^  701. 
In  all  other  cases  process  of  contempt  to  be  resorted  to^  ib. 
Vide  Elegit.     Fikbi  Facias.     VBirniTiOHi  ExrovAS. 
By  process  of  contempt,  702. 

proceedings  to  bring  a  party  into  contempt,  ib. 

Short  order,  in  what  cases  necessary,  704. 

Vide  ExxcuTioN,  Writ  of.      Attachxsst.     Attacbxsvt  with  Pb*- 

CLAXATIOirS.        COXXISSIOK     OF     RsBSLLIOF.  SsBJKAJffT-AT'AnXa. 

I  SxdrxsTRATioir.     AssisTAircs,  W^rit  of. 

Against  Member  of  Parliament      Vide  SxitirxsTRATioir. 
Against  corporations:     Vide  SxaussTRATiov. 
In  Ireland.     Vide  Ibslakb. 
For  account: 

What  sufikient  evidence  to  entitle  plaintiff  to,  416. 

with  leave  to  prove  a  par^  out  of  the  jurisdiction,  418. 
For  the  delivery  up  of  documents :  « 

How  enforced  against  party  in  contempt,  723.     Vide  Docuxbbts. 
For  the  execution  of  deeds,  dtc. : 

How  enforced  against  party  in  contempt  for  not  executing,  iK 
For  delivering  possession  of  estate: 

How  enforced,  ib.     Vide  Assistahck,  Writ  of. 
Proceedings  under,  727. 

Vide  ISSUKB.       AcTIOF  at  law.      CaSB.     PABTITIOir.      BOUBBARIIS.      M AVtBB'a 

Officx. 
On  further  directions :     Vide  Fcbthbb  Dibbctiobs. 
Warrant  to  contdder,  794.     Vide  Master's  Office. 
Plea  of.      Vide  Plea. 
Appeal  fipom.     Vide  Appeal. 
DECREES  NISI: 

for  de&ult  of  appearance  at  hearing,  621. 

not  made  unless  affidavit  of  service  of  subpoma  to  hear  judgment,  ib. 

Must  be  such  as  plaintiff  can  abide  by,  622. 

Not  a  judgment  of  the  Court,  ib. 

difierence  between  and  decree  pro  eonfuso,  ib. 
In  what  cases  made,  ib.,  646. 

not  made  after  cause  opened  and  adjourned,  622. 
nor  after  reference  to  arbitration  at  the  hearing,  ib. 
nor  upon  hearing  for  further  directions,  974. 
Where  two  or  more  defendants,  and  one  only  makes  de&ult,  ib. 
Form  oi,  ib.,  621. 

Cluise  nisi,  ib. 
Recitals: 

difierent  firom  ordinary  decrees,  646. 
in  the  omission  of  the  evidence,  ib. 
secua  where  to  establiah  a  wil]»  ib. 
How  made  absolute : 

Subpoena  to  shew  cause,  647. 
Form  of,  ib. 
how  sued  out,  ib. 
Service  of,  ibJ 

must  be  personal,  ib. 

ieeui  where  party  absconds^  ib. 
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DECREES  NI8I<— How  made  abaolote^Coii/muaf. 

within  what  time,  647. 
affidavit  o^  648. 
Motion  to  make  decree  abaolnte,  ib. 
Regiatrar'a  certificate,  ib. 
order  upon,  ib. 
Of  shewing  cause  against,  648. 

setting  down  cause  to  be  heard,  ib. 

No  cause  shewn  unless  ad  down^  649. 
Petition  for,  648. 
Order  upon,  ib. 

Service  of,  649. 
Costs  of  de&uH,  ib. 
Taxation  of,  ib. 

must  be  paid  or  tendered  before  cause  set  down,  ib. 
undertaking  as  to,  652. 
not  necessaiy,  ib. 
Hearing — ^in  what  manner,  ib. 
decision  upon,  absolute,  660. 

but  may  be  reheard,  ib.     Vide  Rxhkarivo. 
Appeal  from  to  House  of  Lords.     Vidt  Appsal. 
DECRETAL  ORDERS: 

What  are  said  to  be,  637. 

Orders  directing  preliminary  inquiries,  ib.     Vide  Dscbkss. 
in  foreclosure  suits,  under  7  Greo.  2,  c.  20,  ib. 
for  reference  to  Master  under  order,  9th  May,  1839,  OnL  V.,  ib. 
upon  summary  petitions,  ib. 
on  behalf  of  infants,  ib. 
under  Acts  of  Parliament,  ib. 
under  decrees,  reserving  liberty  to  apply,  ib. 
Sequestration  upon  : 

Efifect  ott  same  as  upon  decree,  715.     Vidt  SiavxsT&ATiov. 
DE  DIE  IN  DIEM: 

Method  of  proceeding,  799.     Vide  Mastsb's  Offics. 
DEDIMUS  TO  TAKE  ANSWER: 
Conmion,  281. 

Spedal,  282.     Vide  Commtssioit. 
DEED.     Vide  Vol.  I. 

inaccurately  set  out  in  bill : 

cannot  be  a  ground  of  demurrer,  21. 

when  plaintiff  alleges  that  it  is  in  the  possession  of  defendant,  ib. 
should  be  pleaded,  ib. 
as  to  setting  out  in  answer,  259. 
Proof  of: 

viva  voce  at  the  hearing,  417. 

thirty  years  old  proves  itself,  434.      Vide  Eyidsitcb. 
Settlement  o^  by  Master,  898.     Vidt  CoNYXTAiroBS. 
Execution  of: 

How  enforced  against  a  par^  in  prison  for  contempt,  for  non-execution  o(  722. 
Delivery  up  of: 

How  enforced  by  writ  of  sequestration,  723.     Vide  Sxq.ussTBATiOB'. 
DEEDS  AND  WRITINGS.     Tide  Doguhsbts. 
DEFAULT  AT  HEARING: 

after  subpcena  to  hear  judgment,  ib.     Vide  Dscbeb,  Nrsi. 
after  undertaking  to  appear.      Vide  UirDEBTAKiire. 
Decrees  upon,  645.     Vide  Dbcbbxs  Nisi. 
DEFAULT,  WILFUL : 

Party  charged  with  sums  which  he  might  have  received — upon  further  directions,  970. 
though  prayed  by  the  bill  and  refused  at  hearing  from  deficiency  of  proo(  ib. 
DEFENCE  TO  A  SUIT,  1. 

Course  of  proceeding  on  the  part  of  defendant,  ib. 
Nature  o^  2. 

By  demurrer  on  plea,  ib.     Vide  Dbkubbbb.     Plba. 
By  answer,  ib.     Vide  Avswxb. 
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DEFENCE  TO  A  SUVT—ConHnuid. 
Mutt  not  be  inconnskent,  241. 
What  are  inoonnstent  defenoei,  ib. 

denial  of  plaintiff*8  case,  not  inoonaiatmit  with  particQlar  defence^  S44« 
difference  between  and  altematiye  defence,  241. 
effect  o^  243. 

Plaintiffwill  be  entitled  to  decreee,  ib. 
Defendant  will  be  permitted  to  amend,  ib. 
but  only  in  caMa  of  verbal  inaocura^,  ib. 
By  diadaimer,  2.     Vide  Disclaimbb. 
What  may  be  joined,  349.      Viik  Joifdkb  op  Dxrxircss. 
DEMAND  OP  PAYMENT: 

How  made  where  money  la  ordered  to  be  paid  to  party  himael^  643,  725  n. 

Where  par^  himaelf  does  not  attend,  ib. 
Sams  payable  on: 

Interest  upon,  896.     Vide  LrrKKKsr. 
DEMURRER.     Tide  Vol.  1. 
Origin  of  the  term,  19. 
When  the  proper  defence,  ib. 
Nature  of  tfie  defence  by,  ib. 

Will  only  lie  where  it  is  eUar  the  bill  will  be  dismlased  at  hearing,  ib. 
$ecu$  where  diHmiasal  is  only  probabk,  ib. 
binds  plaintiff' to  die  fects  as  sUted  in  his  bill,  21. 

iecus  where  be  professes  to  set  oat  deed  inaccurately,  becanse  it  is  in 
ant*s  possession,  ib. 
Admission  of  allegations  in  the  bill  by,  20. 

Extends  to  the  whole  manner  and  form  in  which  they  are  stated,  ih. 
even  (hough  documents  be  misstated,  ib. 
and  bill  refers  to  it  for  greater  certainty,  ib. 
ooofined  to  matters  of  feet,  21. 
will  not  extend  to  inferences  of  law,  ib. 
or  to  matters  which  are  repugnant,  22. 
or  omtraiy  to  the  record,  ib. 

or  to  fecti  of  which  the  Court  takea  judicial  oogniianoey  2S. 
Vide  Judicial  Notics. 
by  mairied  woman: 

without  her  husband,  muat  have  an  otder  to  waonant  it,  78. 
Separate: 

to  distinct  parts  of  the  bill,  68. 
Partial: 

demurrer  cannot  be  good  in  part  and  bad  in  part,  67. 
may  be  good  as  to  one  defendant  and  bad  as  to  another,  68. 
to  the  whole  bill: 

oYer-ruled  if  any  part  ought  to  be  answered,  67. 
Speaking.    What,  73. 

not  permitted,  ib. 
Averments  in,  24.     Vide  Ayuxxvra. 
Grounds  o(  24. 
To  relief  and  disooreiy,  26. 
I.  To  the  jurisdiction,  ib. 

1.  Because  the  subject  is  not  within  the  jurisdiction  of  a  Courtof  Bquly,  fti 
applies^  where  matter  whidi  ought  to  be  introduced  is  omitted  S7. 
e.  g,  a  previous  trial  at  law,  ib. 
n.  because  the  subject  is  within  the  jurisdiction  of  some  other  Court,  28. 

1.  Of  a  Court  of  Law,  ib. 

etcue  where  Courts  of  Law  have  a  concurrent  jurisdiction,  39. 
as  in  cases  of  fraud,  ib. 
unless  it  be  fraud  in  the  execution  of  a  will,  ib. 

because  it  prays  assigned  issues,  ib. 

although  in  the  alternative,  ib. 

2.  Of  the  Ecclesiastical  Court,  30. 

in  the  case  of  wills  of  personal  estates^  ib. 
in  question  as  to  the  li^^  and  duties  arising  oat  of  die 
contract,  ib. 
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mtu9  in  cam  of  tithes,  80. 

and  of  the  disposition  of  tise  goods  of  persons  deceased,  ib. 
8.  Of  the  Courts  of  Admiralty  or  of  Prize,  ib. 
4.  Of  the  Coort  of  Bankraptcy,  81. 
6.  Of  some  smnmaiy  jurisdiction  provided  by  statute,  ib. 

Bills  to  set  aside  awards,  33. 
6.  Of  equity,  ib. 

Of  inferior  jurisdiction,  ib. 
Of  Lancaster,  ib. 
Of  Durham,  ib. 
Of  the  two  Universities,  ib. 
Of  the  city  of  London,  38. 
Of  tiie  Cinque  Ports,  ib. 
n.     To  the  person,  84. 

objection  extends  to  the  whole  bill,  ib. 
and  to  bills  of  discovery,  as  well  as  for  relief  ib. 
m.  To  the  substance  of  Uie  bill,  35. 

1.  Because  plaintiff  has  no  interest,  ib. 

8.  Because  defendant  is  not  answerable  to  the  plainti£(  86. 

8.  Because  defendant  has  no  interest,  ib. 

4.  Because  the  bill  does  not  pray  proper  relief^  ib. 

6.  Because  the  subject  matter  is  not  of  sufEcient  value,  37. 

6.  Because  the  bill  does  not  embrace  the  whole  matter,  ib. 

7.  For  want  of  parties^  ib. 

will  hold,  though  the  addition  of  new  parties  will  make  the  bill  mQhi&- 

rious^  ib. 
Whether  it  can  be  put  into  part  of  the  bill  only.     Query,  38. 

8.  Because  the  bill  is  multifiuious: 

in  what  cases  different  grounds  of  property  may  be  united,  40. 
Whether  party  interested  in  all  the  questions  can  object,  because  the  bill 
is  multifarious  as  to  another  defendant,  ib. 
tembU  he  may,  41. 
Goes  to  the  whole  bill,  42. 
not  over-ruled  by  denial  of  combination,  76. 

0.  For  the  length  of  time,  42. 

Effect  of  the  Statute  of  Limitations,  48. 
Vide  LmiTATiovs,  Statvtx  of. 
will  only  hold,  where  there  is  a  positive  limitation  of  time,  44. 
$ecu9  where  the  question  is  whether  the  Court  will  infer  acquies- 
cence, ib. 
10.  Because  there  is  another  suit  depending,  ib. 
IV.  To  tile  form  of  tiie  bill,  46. 

1.  Because  plaintiff's  abode  is  not  stated,  ib. 

2.  Because  fects  are  not  alleged  positively,  ib. 
8.  Because  the  bill  is  deficient  in  certainty,  ib. 
4.  Because  the  bill  does  not  ofSet  to  do  equity,  ib. 
6.  Because  the  bill  is  not  signed  by  counsel,  48.  • 

6.  Because  it  is  not  accompanied  by  a  proper  affidavit,  ib. 

to  vraive  penalties  or  forfeiture,  ih. 
For  irregularity  in  the  frame  of  bill,  66. 
To  the  relief  only: 

may  be  to  relief  alone,  and  not  to  discovery,  35,  76. 
MCtM  to  discovery  and  not  to  relief^  25, 

Exceptions  to  the  rule,  ib.     Vide  infra.  Dbmubbbb  to  Bisootbbt. 
not  over-ruled  by  answer  to  discovery,  76. 

only  where  plaintiff  shews  a  clear  right  to  discovery  only,  ib. 
To  tiie  discoveiy  only: 
Different  sorts  o(  45. 

L  Because  it  will  expose  defendant  to  a  penalty,  46. 
Where  it  can  be  waived,  ib. 
Where  it  cannot  be  waived,  ib. 
General  rule: 
That  no  one  is  bound  to  answer  so  as  to  sutgect  himself  to  panishiiient,  ib. 
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extends  to  puniahnient  by  whatever  meane  to  ariw,  46. 
not  confined  to  cases  where  it  must  neoeasBiily  foUow,  ib. 
but  extends  to  cases  when  it  may  do  so,  ib. 
and  to  all  the  circumstances  attending  i^  47. 
and  to  cases  of  moral  tarpitude,  47. 

but  confined  to  cases  which  may  expose  defeDdanl  to 
Ecclesiastical  Court,  ib.,  48. 
does  not  extend  to  cases  when  dlsooveiy  may  refiect  apon 

ant*B  moral  character,  48. 
or  to  cases  in  which  plaintiff  has  undertaken  not  to  plesd  or  demiiry  ih. 
or  to  cases  in  which  defendant  has  subjected  himself  to  a 

in  the  nature  of  a  penalty,  49. 
or  where  defendants  have  held  themselves  out  as  filling 

which  they  did  not  fill,  ib. 
Exception  to  the  rule  in  certain  cases,  60. 
of  conspiracy,  ib. 
of  fraud,  51. 
of  libel,  ib. 

^here  legislature  has  proTided  that  defendant  shall 
notwithstanding  the  penalty,  ib. 

as  in  cases  under  the  act  to  prevent  stock -jobbings  52. 
or  gaming,  ib. 
or  when  time  for  recovering  the  peoal^  has  expired,  ib. 
even  if  it  has  expired  after  the  demnrrer  filed  and 
the  argument,  ib. 
where  bill  is  by  personal  reproseotative  and  the  peoal^ 
not  go  to  him,  63. 
Because  it  will  subject  the  defendant  to  a  forfeiture^  ib. 
.  on  marriage  without  consent,  ib. 
or  to  a  proceeding  which  would  occasion  a  foifeitoie,  ib. 

such  as  a  quo  warrantot  ib. 
Rule  does  not  extend  to — 

cases  where  the  discovery  would  render  defendant  Bable  to  a 

limitation  over,  54. 
or  shew  him  to  be  under  a  disqualification,  ib. 
8eeu9  where  disquklification  would  amount  to  fiirfeitare,  ib. 
II.  Because  defendant  has  in  conscience  an  equal  right  with  plaintifl^  55w 
where  he  is  a  purchaser  for  valuable  consideration,  dec.,  65. 
where  she  is  a  jointress,  ib. 
in.  Because  it  is  immaterial  to  the  relief  ib. 

will  not  lie  where  it  can  be  supposed  to  be  in  any  way  material  to 
IV.  On  the  ground  of  professional  confidence,  ib. 

Viele  GovFiDsircB,  PnorxssioHAL. 
V.  Because  it  relates  only  to  defendant's  case,  61. 

Rule  that  plaintiff's  right  to  a  discovery  is  limited  to  matters 
his  own  case,  62. 
Will  not  apply  where  plaintiff  makes  a  case  which  would 

defendant*s  case,  63. 
or  where  discovery  sought  is  common  to  both,  ib. 
VI.  Because  a  third  party  has  an  interest  in  the  document  sought  lo  be  pro- 
duced, 64. 

should  be  a  demurrer  for  want  of  parties,  ib. 
To  amended  bill,  66. 

Because  it  states  matter  subsequent  to  original  bill,  66. 

May  be  upon  the  same  grounds  as  to  original  bill,  ib. 

Has  been  allowed  after  demurrer  to  original  bill  over-ruled,  ib. 

even  whore  the  amendment  has  been  by  adding  a  party  only,  ib. 
or  where  a  plea  to  original  bill  has  been  over-ruled,  ib. 
Seeus  where  defendant  has  answered  original  bill,  ib. 
unless  as  to  the  matter  introduced  by  the  amendment,  ib^ 
must  specify  the  facts  demurred  to,  67. 

As  to  so  much  as  has  not  been  answered  in  answer  to  ongiml  bill  wiH  not  I* 
good,  ibu 
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Title  of,  68. 
Fonn  of,  ib. 
TUk.' 

If  accompenied  by  plea  or  answer,  &c.,  ib. 
If  to  amended  bill,  ib. 
Protestation,  ib. 
Object  of,  69. 

Borrowed  from  common  law,  ib. 
Where  to  part  only  of  the  bUly  ib. 

Answer  to  part  and  demurrer  to  remainder  bad,  ib. 
Seeiu  demurrer  to  all  except  a  particular  part,  ib. 
Part  demurred  to  must  distinctly  appear,  ib. 
Rule  for  guiding  the  pleader,  70. 

in  demurring  and  answering,  ib. 
Where  two  or  more  demurrers  to  diflferent  parts  of  bill,  ib. 
Where  demurrer  is  to  amendments  only,  70. 
Statement  of  causes  of  demurrer,  71. 
Several  causes  may  be  assigned,  73. 
General,  71. 
Special,  ib. 

In  what  cases  general  grounds  of  demurrer  should  be  specially  stated,  ib. 
where  demurrer  iji — 

for  want  of  parties,  ib. 
for  multifariousness,  ib. 
for  want  of  usual  affidavit,  ib. 
because  right  not  established  at  law,  72. 
because  there  is  no  offer  to  do  equity,  ib. 
because  facts  are  not  positively  averred,  ib. 
.    to  discovery  only  must  be  special,  ib. 

must  rely  only  on  ftcts  stated  in  the  bill,  73. 
Oretentu: 
What,  ib. 

Confined  to  cases  where  there  is  a  demurrer  on  record,  87. 
but  cannot  be  on  same  ground,  ib. 
nor  to  part  of  bill  only,  ib. 
Must  be  oo-eztensive  with  the  demurrer  on  record,  78,  ib. 

Query  whether  aAer  partial  demurrer  over-ruled  ore  tenue  demurrer  to 
same  part  will  hold,  ib.,  ib. 
Demand  of  Judgment,  74. 
Form  of,  ib. 

Must  not  be  inconsistent  with  the  demurrer,  ib. 
Followed  by  answer  where  demurrer  is  accompanied  by  one,  75. 
And  antwer,  ib. 

In  what  cases  demurrer  over-ruled  by,  ib. 

Where  it  is  to  part  covered  by  the  demurrer,  ib. 
Even  though  immaterial,  ib. 

Where  it  is  put  in  to  a  bill  amended  after  answer  to  original  bill,  ib. 
Demurrer  for  multifariousness  not  over-ruled  by  answer  denying  confederacy,  76. 
Demurrer  to  relief  only  not  over-ruled  by  answer  to  discovery,  ib. 
Signature  of  counsel,  77. 
Filing  of,  78. 

Without  oath,  77. 
Within  what  time,  78. 

Under  the  old  practice,  ib. 
Under  the  new  orders,  ib. 
Farther  time  for — 

not  allowed  under  new  orders.     SemhUf  79. 
unless  by  special  order,  ib. 
What  will  be  a  sufficient  compliance  with  undertaking  not  to  demur  alone,  80. 
an  answer  to  a  single  fac^  ib. 

HCU9  a  mere  denial  of  combination,  ib. 
or  answer  to  a  fact  covered  by  the  demurrer,  81. 
May  be  after  injunctbn,  if  within  the  twelve  days,  ib. 
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Where  accompanied  by  answer,  81. 
moat  not  be  after  attachment,  ib. 
Taking  off  the  file,  ib. 
For  irregalarity,  ib. 

Difiference  between  and  over-ruling,  ib. 
Fresh  demuner  may  be  pat  in  after,  82. 
How  e&cted,  ib. 

Not  till  actually  taken  off  the  file,  ib. 
Entering  of: 

How  eflbcted,  ib. 

Certificate  of  filing  not  necessary,  ib. 

Must  be  entered  within  eight  days  after  filing,  83. 

Which  are  held  to  be  oflice  days,  ib. 
If  omitted  defendant  liable  to  40s.  oosts,  ib. 
Amendment  of  bill,  after  on  payment  of  20s.  oost%  84. 
Seeu8  after  demurrer  set  dcmn,  ib. 
Setting  down  for  argument,  83. 

May  be  done  by  either  party,  ib. 
In  what  cases  by  defendant,  85. 

Where  injunction  has  been  obtafaied,  ib. 
No  deposit  required,  83. 
Order  for : 

How  obtained,  ib. 

Must  be  brought  to  Registrar,  84« 

Service  o(  83. 

Within  what  time^  ib. 
Amendment  of  bill  after,  86. 
Putin  the  paper: 

Two  days  after  setting  down,  84. 
In  injunction  cases,  ib. 
Withdrawal  of: 

How  eflected,  85. 
Hearing  of,  86. 

Eflect  of  defeult  at  by  either  party,  ib. 
Where  no  affidavit  of  service,  ib. 
Where  affidavit  of  service  prodooed,  ib. 
Manner  of  hearing,  ib. 

No  amendment  of  bill  after  demurrer  called  on,  86. 
<8!eetM  in  cases  of  overright,  ib. 
Amendment  of  demurrer  permitted  at,  87. 
Assignment  of  causes  ore  tetitu,  ib. 
Amendment  of: 

In  what  cases  permitted,  ib. 

By  reduemg  it  to  a  demurrer  to  relief  only,  04. 
Allowance  o^  87. 
Efibctof: 

Where  demurrer  is  to  whole  bill,  ib. 
Where  demurrer  is  not  to  whde  bill,  01. 
Cause  is  not  out  of  Court,  ib. 
Amendment  of  bill  after,  irregular,  88. 
Unless  under  spedal  order,  80. 

But  demuner  to  amended  bill  will  waive  the  irregularity,  ib. 
Special  leave  to  amend  after,  ib. 
In  what  cases  granted,  ib. 

Where  demurrer  is  allowed  for  want  of  parties,  ib. 
But  rule  not  obligatory,  ib. 
In  what  cases  departed  firom,  00. 

allowed  more  extensively,  ib. 
In  other  cases  in  the  discretion  of  Court,  ib. 
In  what  cases  a  bar  to  a  new  bill,  01. 
Costs  of: 

Under  the  old  practice,  ib. 
Under  the  new  orders,  ib. 
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Taxed  costs  miut  be  paid  by  plaintifi^  91. 
Unless  special  order  to  the  contraiy,  ib. 
When  demurrer  ore  tenus^  ib. 

Where  leave  given  to  amend,  93. 
by  adding  parties,  ib. 
generatty,  ib« 
Where  order  allowing  demurrer  lerersed,  93. 
Over-roled: 

For  insufficiency,  81. 
Because  over-nded  by  answer,  ib. 
Because  defendant  has  omitted  to  set  it  down,  ib. 
or  to  enter  it,  83. 

although  aonompanied  by  plea  or  answer,  ib. 
Efiisctof: 

Cannot  stand  for  an  answer,  93. 
Second  demurrer,  ib. 

may  be,  where  of  less  extent,  68,  94. 
or  where  first  demurrer  is  taken  <^  the  file,  ib. 
never  permitted  without  order,  ib. 
or  where  to  the  same  extent  as  first,  ib.,  93. 
does  not  prevent  plea  to  same  extent,  95. 

but  leave  of  the  Court  must  first  be  obtained,  ib. 
defendant  must  put  in  full  answer,  ib. 
Answering  after: 

Time  for  how  obtuned,  ib. 

Where  demurrer  accompanied  by  answer,  ib. 

Defendant  need  not  answer  till  plaintiff  has  excepted,  ib. 
Injunction  after: 

Granted  of  course  upon  motion,  96. 
May  be  moved  for  at  any  time  whether  seal  or  not,  ib. 
Costs  o(  96. 

General  rules  as  to,  ib. 

For  not  entering,  83. 

On  amendment  of  bill,  84. 

If  after  demurrer  entered,  ib. 

set  down,  ib. 
Amendment  of; 

In  what  cases  permitted,  67. 
Less  extended  allowed  to  be  put  in  after  general  demurrer  over-ruled,  68. 
To  intenogatories,  554.     Vtcfe  IirrsmBooATomiss. 
BENUL: 

by  answer: 

Must  be  diiect,  359. 
Not  by  way  of  negative  pregnant,  ib. 

Where  general  must  be  accompanied  by  answer  to  particular  dreumstances,  360. 
Vide  Ahswbr. 
DE  NOVO: 

Pleading,  330.     Tide  Plka. 
DEPOSIT : 

On  exceptions  to  Master's  report,  958.      Vide  Exckptiohs. 
On  sales  of  estate : 
Not  usual,  907. 

<8!eetM  where  timber  is  sold  separate  firom  estate,  ib.     Vide  8alss. 
or  materials  of  manor  house,  908.     Vide  Salks. 
On  opening  biddings.      Vide  BiDDiires. 
Of  documents.     Vtde  Dogumshtb,  Pboductiok  or. 
BEPO0ITION8: 
Of  witnesMs: 

How  taken.     Vide  Witksss.     Commissioh,  (to  examine  Witnesses.) 
Beading  of: 

At  hearing  and  before  Master: 

Where  taken  in  other  Courts  of  Equity,  435. 
Must  be  proved  as  other  keoordi^  ib. 
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Cannot  be  read  by  order,  425* 

Must  be  introduced  by  proving  oopiea  of  bill  and  anawer,  ib. 

except  wben  ancient,  ib. 
Wbere  defendant  in  contempt  finr  not  answering  bill  only  need  be 
duoed,  426. 
When  taken  by  commission,  commisaion  must  be  prodnoed,  ib. 
aenu  wben  very  ancient,  ib. 
Where  taken  in  Chancery,  428. 
In  another  suit,  ib. 
In  cross-suit,  ib. 

May  be  read  at  hearing  of  original  suit,  ib. 
and  vice  vena,  ib. 
where  matter  in  issue  the  samoy  ib. 
General  rule  as  to,  420. 
Cannot  be  read  against  persons  not  parties  or  privio^  ib. 
Where  taken  against  tenant  for  life  cannot  be  read  agamst 

der-man,  ib, 

Sectu  in  case  of  bill  by  legatee  after  decree  for  another  legatoe*  A. 
where  tenre  tentmenis  are  same,  430. 
in  suits  by  tenants  in  oommon,  ib. 
in  tithe  cases,  ib. 
in  cases  of  hearsay,  432. 
in  questions  of  custom,  ib. 

of  rights  to  tolls,  ib. 
May  be  read  against  any  person  who  had  an  oppurtuuity  fior  cnss- 

examination,  431. 
not  necessary  that  witnesses  should  be  dead,  432. 
although  bill  has  been  dismissed,  433. 
seciu  where  dismissa)  was  for  irregularity,  ib. 
Cannot  be  read  without  order,  ib. 
Secus  before  Master,  832. 
Order  for  reading,  how  obtained,  433. 
Must  save  just  exceptions,  ib. 

Obtained  by  one  paity  may  be  used  by  the  other,  4JI4. 
Office  copies  may  be  used,  ib. 

secut  if  not  properly  signed,  ib. 

but  cause  will  be  allow^  to  stand  over  toproome  mtpaatbm^  ftu 
Vide  Ofpicb  Copies. 
To  cross-interrogatories : 

Cannot  be  read  unless  deposition  in  chief  is  read,  469. 
At  the  trial  of  an  issue,  744.      Vide  Issdb. 
Where  they  have  been  taken  de  bene  ease,  745.     Vide  Ds  aiars 
Upon  trial  of  an  action  at  law,  764.      Vide  Actio v  at  Law. 
Proof  of: 

Wben  taken  in  another  Court,  425. 
At  the  trial  of  issues,  743. 

Not  necessary  where  there  is  an  order  to  read  them,  744. 
Suppressal  of,  674. 

Upon  what  grounds,  ib. 

I.  Because  interrogatories  are  leading,  ib. 
Proceeding  before  Master,  ib. 
Master's  certificate: 

That  interrogatories  are  not  leading,  576. 
Does  not  require  confirmation,  ib. 
May  be  excepted  to,  ib. 
That  interrogatories  are  leadmg : 

Reference  back  upon,  to  suppress 

Where  all  the  intorrogatorios  are  leading  677. 
Where  some  only  are  leading,  ib. 
Master's  certificate  upon,  ib. 
No  re-examination  after,  ib. 
Seeue  in  special  cases,  ib. 
n.  Because  interrogatories  or  depositions  are  scandakNiB,  574* 
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Not  becaiue  interrogatoriefl  are  impertinent  alone,  ^78. 

Vide  iHTKBBOOATORISa. 

Coone  of  proceeding  npon»  577. 
Exceptions  most  be  filed,  ib. 
Order  for  reference,  ib. 

Must  contain  direction  to  expunge,  ib. 
Costs  of  scandal,  578. 

In  the  interrogatories,  ib. 
In  the  depositions,  ib. 
m.  Because  witness  has  disclosed  matter  which  came  to  his  knowledge  as 
solicitor,  574. 

Proceeding  upon,  557,  574,  581. 
IV.  On  the  ground  of  irregularis,  579. 
In  the  mode  of  examination,  ib. 
In  suing  out,  executing,  and  returning  oommisrion»  ib. 
In  the  proper  keeping  of  the  depositions,  ib. 
In  examining  after  publication,  488. 

Hcui  where  other  side  have  cross-examined,  ib. 
Refused  where  other  party  has  sanctioned  the  proceeding,  579. 

Where  mistakes  can  be  rectified,  580. 
Proceeding  upon,  ib. 

By  reference  to  Six  Clerks,  ib. 

Not  now  the  usual  course,  581. 
By  special  application,  ib. 
Order  for : 

Usually  made  after  publication,  ib. 
May  be  made  before,  ib. 

on  the  information  of  any  one,  ib. 
Because  witness  examined  before  Master  had  been  previously  examined  in  the 
cause,  838.     Vide  Withbss. 
Method  of  suppressing,  582. 

Be-examination  of  witnesses  after,  ib*      Vide  Wititxss.     Rx-bxaxiitatiov. 
Bflbct  of  suppressing,  588. 

As  to  one  party  may  be  cured  as  to  another,  584. 
Office  copies  of: 

To  be  delivered  after  publication,  573. 
How  to  be  written,  ib. 

Must  be  signed  by  Six  Clerk  or  examiner  for  the  party  reading  them,  ib. 
Copies  of  interrogatories  to  be  annexed  to^  574. 
Amendment  of: 

In  what  cases  permitted,  587. 

Only  where  mistake  involves  verbal  alteration,  ib. 
As  in  the  case  of  a  date,  ib. 
How  efiected,  ib. 

In  what  cases  Court  will  order  the  attendance  of  witness  and  examiner,  ib. 
Ro-swearing  of  depositions  after,  ib. 
DE  SON  TORT.     Vide  Exbcutor. 

DEVISAVrr  VEL  NON.     Vide  Issux.     Hsib-at-Law.   Will. 
DIOCESES.    Division  of  England  into: 

Judicially  noticed,  24. 
DISABILITIES,  Legal: 

Persons  under — Not  affected  by  Statute  of  Limitations,  160: 
DISAVOWAL  OF  SUIT,  By  Plaintiff: 

Course  of  proceeding  to  obtain  dismissal  of  bill,  354. 
May  be  by  one  of  several  plaintifiii,  ib. 

But  not  on  motion  of  course,  ib.     Vide  DismssAi,  Moriov  rem. 
DISCHARGE.     Vide  Accouitt  bktobb  Mastbb. 
on  oath  of  accounting  party  permitted,  886. 

Where  party  has  6ofia  ^«  dealt  vrith  property  as  his  own,  and  kept  no  voucher,  ib. 
Order  for,  ib. 

not  made  prospectively,  ib. 

nor  until  necessity  for  it  has  become  apparent  firom  difficulty  of  proceeding  in 
Master's  Office,  ib. 
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DISCLAIMER: 

Nature  Hi  defence  by,  3,  233. 
In  what  caaes  proper,  ib. 
Plea  not  proper  where  diaclaimer  will  lie,  143. 
Mnat  in  general  be  accompanied  by  answer,  233. 
otherwise  taken  off  the  file,  235. 

consequence  of  answer  being  inconsistent  with,  237. 
cannot  be  put  in  to  avoid  a  liability,  233. 

or  where  there  is  a  charge  of  fraud,  234. 
or  to  defeat  the  plaintiff's  right  agidnst  other%  ib. 
FoKm  o(  ib. 
Exceptions  to,  235. 
Taken  off  the  file  as  evasive,  ib. 

not  after  exceptions  delivered,  ib. 
should  not  be  replied  to,  ib. 
aeeus  where  accompanied  by  answer  as  to  part,  ib. 
Proceedings  on,  ib. 

on  the  part  of  plaintifi^  ib. 
on  the  part  of  defendant,  236. 
motion  for  costs,  ib. 
Costoof: 

Where  plaintiff  rejoins,  235. 
Where  he  sets  down  cause  upon  diadaimer,  ib. 
Of  decree  upon,  236. 

Where  it  appears  that  defendant  is  made  a  party  vexatioiidy,  ib. 
'Where  defendant  had  occasioned  suit  by  claim,  ib. 
Eflbct  o(  upon  testimony  of  defendant,  ib. 

Defendant  may  be  examined  as  a  witness  for  a  co-defendant,  ib. 
but  not  for  plaintiff,  237. 
withdrawn,  upon  the  ground  of  ignorance  or  mistake,  ib. 
but  not  at  hearing,  ib. 

application  must  be  upon  distinct  application,  ib. 
supported  by  affidavits,  ib. 
Replication  after,  improper,  387. 

secus  where  disclaimer  accompanied  by  answer,  ib. 
DISCOVERY.     Vide  Vol.  1. 

Rule,  that  plaintiff^s  right  to  discovery  is  limited  to  matters  relating  to  his  own  case,  CL 
will  not  apply,  where  plaintiffs  makes  a  case  which  would  defeat  defeadaitf^s 
case,  63. 

or  where  discovery  is  common  to  both,  ib. 
Demurrer  to,  46.     Vide  DsMuamxR. 
Where  a  particular  discovery  is  objected  to,  it  may  be  done  either  by  demuiWi  m 

answer,  65. 
Cases  in  which  defendant  may  protect  himself  from,  by  answer,  ib.,  248. 

Vide  Ahswxb. 
Pleas  to,  204.     Vide  Plsa. 
DISCOVERY  OF  TITLE  DEEDS  RELATING  TO  LAND: 

Bill  will  lie  for,  but  not  for  the  recovery  of  the  possession  of  the  land,  24. 
DISCREDIT  OF  WITNESS: 

Examination  to,  not  permitted  without  articles^  594.     Vide  AbticIiXS. 
DISMISSAL  OF  BILL.     Vide  Vol.  1. 
on  motion,  353. 

on  the  part  of  the  plaintifi^  ib. 

a  matter  of  course,  at  any  time  before  decree,  355. 
secua  after  decree,  without  consent,  353. 
unless  it  merely  directs  an  issue,  356. 
but  not  after  trial  of  issue,  747. 
Must  be  with  costs,  ib. 
to  be  taxed,  ib. 
unless  with  consent  of  defendant,  354. 
which  must  be  given  in  Court,  ib. 
even  where  done  pursuant  to  agreement,  ib. 
seeiM  where  plaintiff  sues  in  forma  pauperis^  ib. 

Where  defendant  has  by  his  own  act  renderad  suit  nimlnw,  ib. 
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DISMISSAL  OF  BILL— Matt  be  with  cogta-^Continued. 

may  be  by  one  of  several  co-plaintifb,  854. 
bat  not  by  motion  of  coune,  866. 
ieeus  where  other  i^aintifGi  will  be  injoredy  ib. 
on  the  part  of  defendant,  556. 
For  want  of  proaecutiony  ib. 
Before  replication,  ib. 
not  till  plea  or  demurrer  diapoaed  of,  ib. 
under  the  old  pracdoe,  ib. 
under  the  new  oiden,  ib. 

after  two  months  from  answer  being  deemed  auffident,  ib. 
Trinity  and  Michaelmas  Tacaticms  not  excluded*  857. 
but  not  before  time  for  amendment  has  elapsed,  ib. 
as  against  the  defendant  only,  who  apphea  to  Hi«mt«^  858. 
After  leave  to  amend  given  at  hearing,  ib. 
Notice  of  motion: 

cannot  be  served^  till  time  for  amendment  has  expired,  859. 
for  too  early  a  day  not  cured  by  vraitoig  till  proper  time,  ib. 
Pending  abatement  by  death  of  platntill^  ib. 

Query,  whether  order  obtained  would  be  a  nullity,  ib. 
Vide  Ab4tsmsht. 
practice,  where  abatement  is  occasioned  by  bankraptcy  of  plaintifl^  86S. 
Reason  of  practice,  ib. 

will  not  apply  to  cases  of  abatement  by  death,  868. 
or  to  bankruptcy  of  one  of  several  plaintifb,  ib. 
or  where  one  of  several  plaintifGi  dies,  ib. 
or  before  ordinary  time  for  moving  to  dismiss,  864. 
may  be  made  by  defendant,  though  a  bankrupt,  ib. 

ihoogh  other  defendants  are  bankrupt  or  insolvent,  ib. 
cannot  be  made  where  defendant  is  in  contempt  for  non-payment  of  ooati^  ib. 

teeus  where  plaintiff  has  waived  the  contempt,  865. 
How  prevented,  ib. 

l^  filing  a  replication,  ib. 

after  notice  of  motion,  ib. 
consequences  of  filing  replication,  366*. 
By  proceeding  in  the  cause,  867. 

not  by  interiocntoiy  application,  ib. 
Injunction,  ib. 

though  obtained  upon  merits,  ib. 
though  sustained  upoi^  merits,  ib. 

though  notice  of  motion  served  upon  defendant  to  dissolve 
injunction,  ib. 
femf  an  order  of  reference  as  to  title,  ib. 
a  reference  for  impertinence,  ib. 
Certificate  of  clerk  in  Court,  ib. 

finequentiy  bears  date  subsequent  to  order,  ib. 
but  must  not  refer  to  subaequent  proceedings  869. 
Consequences  of  motion,  ib. 
ftuther  time: 

in  what  cases  plaintiff  may  obtain  it,  870. 

where  other  defendants  have  not  answered,  370. 
Rule  under  old  practice,  ib. 
under  new  orders,  870. 

Plaintiff  must  shew  that  he  has  used  due  diligence  to  get  in  answer, 
871. 
What  will  be  considered  due  diligence,  ib. 
issuing  process,  ib. 
where  process  cannot  be  issued,  ib. 
where  other  defendants  have  been  added  by  amendment 

whose  time  for  answering  has  not  expired,  87S. 
Where  another  defendant  has  died  vrimout  answer,  and 
plaintiff  has  not  been  able  to  revive,  ib. 
in  what  cases  the  Court  will  exercise  iibi  discretion,  ib. 
manner  of  granting  it,  878. 

Vet.  V— P 
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DISMISSAL  OF  BILL— For  want  of  firosecatioii— Beforo  nplicatioii— ConluMed 

by  ordering  molioii  to  stand  over,  with  libertjr  to  amend,  373. 

after  amendment,  ib. 
by  making  no  order  upon  motion,  ib. 
by  dismissing  motion  with  costs,  ib. 
Undertaking  to  set  down  cause  upon  bill  and  answer,  374. 
how  given,  ib. 

includes  service  oi  subpoena  to  hear  judgment,  376. 
Undertaking  to  speed  cause,  ib. 
what  it  embraces,  ib. 
order  upon,  ib. 

What  will  be  a  compliance  with,  ib. 
•  Where  plaintiff  does  not  require  a  conmunion,  376  b. 

by  merely  filing  replication,  ib. 
Subpoena  to  rejoin  need  not  be  served  tiH  time  hmiled  hj  old  jn> 

tice,  ib. 
consequences  of  omission,  37%  b. 
consequences  of  serving  subpoena  to  r^io,  ib. 
Consequences  of  non-compliance  with,  377. 

by  not  setting  down  causes,  604. 
where  plaintiff  requires  a  commission,  377. 
After  leplication,  378. 

Where  replication  filed  without  notice  of  motion  todiamisi^  379. 
where  plaintiff  requires  a  commission,  380. 
where  he  does  not,  ib. 
Where  plaintiff  serves  a  subpoena  to  rejoin,  and  serves  an  older  lor  a 

within  three  weeks,  380,  604. 
Effect  of  laches,  ib. 

Where  plaintiff  does  not  serve  a  subpoena  to  njmn,  dec.,  382. 
if  the  defendant  wishes  the  cause  to  be  h^rd,  ib. 
Effect  of  abandoning  order  for  oommiaeion,  ib. 
Costoof: 

when  dismissed  on  application  of  plaintiff  363. 
must  be  taxed  costs,  ib. 

unless  upon  consent  in  Court,  354. 
teetu  where  plaintiff  sues  in  forma  pauperu,  ib. 
or  where  defendant,  by  his  own  act,  has  rendered  suit  uadefli,  ib. 
Where  dismissal  for  want  of  prosecution,  382. 

Second  suit  suspended  tiU  after  costs  of  first  paid,  383. 
even  where  defendant  in  second  suit,  is  ezAcutor  of  defendant  in 
suit,  ib. 
ElSsct  of  : 

No  proceeding  after  order,  ib. 

Costs  of  abandoned  motion  cannot  be  recovered,  except  to  cany  order  into  dbe^  &. 
Bill  may  be  restored  after,  ib. 

if  substantia]  justice  requires  it,  384. 
even  where  motion  to  discharge  order  to  diamifls  for  irregalaii^  has  bea 

made  and  failed,  ib. 
but  never  for  the  purpose  of  agitating  question  of  oosts^  iU 
form  of  application  for,  ib. 
may  be  discharged  for  irregularity,  ib. 
Because  plaintiff  has  become  bankrupt  384. 
In  cases  of  election,  ib. 

Where  plaintiff  enters  upon  land  in  question  vrithout  leave,  385. 
Where  bill  has  been  retained  in  Court  with  liberty  to  bring  action,  ib. 
at  the  hearing: 

Where  plaintiff  does  not  appear,  632.     Vide  Hkariho. 
vrithout  prejudice  to  action  at  law,  762.     Vide  Actios  at  Law. 
Plea  6£     Vide  Plka. 
1)ISQUALIFIC  ATION : 

that  discovery  would  shew  defendant  to  be  disqoalified-Hiot  a  gromid  for  demanc^  Si- 

ieetu  when  it  is  in  the  nature  of  a  forfeiture,  ib. 
Personal  cannot  be  pleaded  by  party  disqualified,  142. 
seetM  when  proceeding  in  rem,  ib. 


DISTRIBUTION  OF  ASSETS: 

New  bill  by  creditors,  next  of  kin,  ftc,  after,  859.     Vide  C&atxs. 
Tinder  a  decree  of  Court,  a  protection  of  party  making  it  from  fuither  praoeeding,  860. 
DIVIDENDS  OF  STOCK: 

Sole  as  to^  in  caae  of  lalea  of  life  interest  in,  010. 
DOCKET.     Vide  Dscasis.     (Inrolment  of.) 
DOCUMENTS,  Production  of: 
befinre  Master,  807. 

usual  directions  finr,  in  decree,  ib. 

added  when  omitted  by  mistiike,  ib. 
Discretionary  in  Master,  ib. 

Who  may  determine  what  are  to  be  prodaced,  ib. 
and  whether  they  shall  be  deposited,  ib. 
and  when,  and  for  how  long,  808. 
or  may  order  inspection  of  instead,  ib. 
Intenrogalories  for  the  examination  of  party,  as  to  when  exhibited,  800. 
Warrant  to  produce,  ib. 
general,  ib. 

when  any  specific  documents  are  required,  ib. 
proceeding  upon,  where  party  is  prepared^  ib. 
when  he  requires  further  time,  ib. 

or  wishes  to  take  Master's  opinion  where  all  or  some  only  riioald  be 
produced,  ib. 
Further  time  for — 

may  be  granted  by  the  Master,  ib. 
or  by  the  Court,  810. 
Inspection  instead  of  production  may  be  ordered  by  Master,  808. 

or  by  the  Court,  810. 
certificate  of  production,  800. 

does  not  express  whether  he  is  satisfied,  ib. 
course,  where  plaintiff  is  dissatisfied,  ib. 

of  non-production,  811. 
cannot  be  excepted  to,  ib. 
may  be  quashed,  812. 
cannot  be  contradicted,  ib. 
when  to  be  filed,  811,  n. 
Deianltin: 

proceedings  upon : 

Where  party  is  a  Peer,  dec.,  ib.,  n. 
Where  party  is  not  privileged: 

Four-day  order  fi>r  production,  811^  818. 
or  for  serjeant-at-arms, 
how  made  absolute,  813. 
execution  o^  813. 

by  serjeant-at-arms,  ib. 

Where  he  cannot  find  party,  ib. 
Where  he  arrests  him,  ib. 
Where  he  is  already  in  custody,  ib. 
Sequestration : 

motion  for,  ib. 

Power  of  sequestrators  to  seize  documents,  814. 
discharge  of  persons  after  seixuie,  ib. 
Contempt— how  cleared,  813. 
Consequences  of: 

Where  deposited,  814. 
Inspection  oi,  ib. 
how  kmg  left,  ib. 
deihreiy  out  after: 

to  enable  party  to  put  in  examination,  816. 
after  purposes  of  their  production  are  answered,  ib« 
At  trial  of  issue,  737. 

Order  fi>r— -how  obtained,  ib. 
Role  as  to»  ib. 

where  they  are  in  the  hands  of  party  to  the  imoef  ib. 
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DOCUMENTS,  ProducCioa  o!l-^t  trial  of  inBOB^Canimued. 

in  the  hands  of  another  part^,  788. 
diffisienoe  between  acttona  and  iaaaea,  ib. 
where  they  aie  held  in  autre  droits  ib. 
must  be  specially  ordered,  739. 

Order  for  production  of  before  Master,  not  sufficient,  ib.     Vuk  Issvcs. 
Bill  of  discovery  will  not  lie  for,  ib. 
without  leave  of  Court,  ib. 
At  trial  of  action  at  law,  764. 

distinction  as  to,  between  actions  and  iasaes,  ib. 
Vide  Agtiohs  at  Law. 
To  Commissioners  of  Partition,  776. 

How  compeUed,  ib. 
By  witness: 

how  enforced, : 

under  subpccna  duces  teeum^  568.     Vide  Wirinss. 
before  commissLoners  to  take  evidence,  506.     Vide  Comxniov. 
Proof  of:  Vide  Etidshcs.     Dogumxhtart  Exkibits. 
Reading  of: 

from  statement  in  bill : 

Where  admitted  by  answer,  694. 
must  be  from  the  record  itseli^  ib. 
Answer  as  to  possession  o(  358. 
Where  they  are  abroad,  359. 

or  in  tranritv,  ib.     Vide  Avswxs.     Dxxds. 

DOUBLE  PLEA.     Vide  Pua. 

DOUBLE  PLEADING.     Vide  Fleabiixb.    Puas. 

DOWER: 

Arrears  of: 

not  recoverable  for  more  than  six  years,  166.     Vide  Limxtatiovs,  SrATirfs  sr. 
Wife's  rifl^t  to^  not  affected  by  sequestration,  718. 

Though  marriage  took  place  after  it  was  issued,  ib. 
Asttgnment  of  in  equity,  787. 

Where  title  is  disputed,  ib. 

Not  without  decision  of  Court  of  Law,  ib.     Vide  lasvi.    Acnov  at  Lav. 

Where  title  b  not  disputed,  ib. 
By  reference  to  Master,  ib. 
By  commission,  ib. 
Commission  to  asogn,  788. 
PoMsssion: 

After  assignment  to  be  delivered  to  widow,  ib. 
Arrears  of  rents  and  profits: 

Account  of  may  be  taken  by  Master,  789. 

But  after  commission  not  directed  till  further  directtons,  ib. 

From  what  time,  ib. 

Not  within  21  Jac.  1  c.  16. 
SeaM9  3  db  4  W.  4.  c.  87,  s.  41. 

Interest  on  not  allowed,  ib. 
Further  directions,  ib. 
Costs,  ib. 
Payments  in  respect  of: 

Allowed  under  the  head  of  just  allowances,  888.     Vide  Jvst  Axlowasvi^ 

DRAFT  OF  MASTER'S  REPORT.     Vide  Report.     Objections. 
DRAFT  OF  PLEADINGS: 

May  be  read  by  the  party  filing  them,  634. 

Letters,  admitted  by  answer,  not  read  from  draft  of  bill  but  from  reeotd,  ib. 
DRINKING,  Habit  of  : 

How  proved,  411.     Vide  Etidbitcb. 

DUMB.     Vide  Dbap  akd  Duxb.     Atswxb. 
DUPLICATE  COMMISSION: 
To  examine  witnesses,  506. 

In  what  cases  useful,  ib.     Vide  Coxxissiov. 
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DURHAM*  County  Paktme  of.     Vide  Vol.  1. 
Juifldiction  of: 

Has  been  tnuasfiBned  to  the  Crown,  8S,  n. 

Demnrrar  because  subject  matter  of  suit  is  within,  ib.     Vide  DsxvxmiB. 
EA8T  INDIES:    . 

Examination  of  witoeans  in,  622.     Vide  CoxMissioir. 
Agency  allowed  to  ezecuton  upon  property  collected  in,  889. 
Vide  JiTBT  AxiiOWAircKs.     Aobvct. 
ECCLESIASTICAL  CENSURE: 

Defendant  not  bound  to  answer  matter  which  may  expose  him  to^  47. 
ECCLESIASTICAL  COURTS.     Vide  Vol.  1. 
Have  exclusive  jurisdiction : 

In  all  matters  relating  to  wills  and  intestacies  of  personal  estates,  80. 
In  all  matters  arising  from  the  state  of  marriage,  ib. 
Vide  HusBAHD  a.-nh  Wivx. 
Have  concurrent  jurisdiction  : 
In  matters  of  tithes,  ib. 

In  disposition  of  personal  estate  of  penons  dying  testate  or  intestate,  ib. 
Proceedings  in  Chancery  borrowed  from,  289. 
ECCLESIASTICAL  LAWS: 

Judicially  noticed,  23. 
EDGAR,  THRING  ▼. : 

Rule  in  discussed.     Vide  Fkkas. 
EJECTMENT: 

In  what  cases  brought  after  sequestration,  719. 

Where  party  in  defeult  dies  and  there  is  no  reriror  against  heir,  ib. 
In  what  cases  heir-at-law  is  left  to  his  remedy  by,  763. 
Vide  Hiie-at-Law.     Actiov  at  Law. 
EJECTMENT  BILL: 
win  not  lis,  29. 

even  though  it  charges  defendant  to  have  got  possession  of  title  deeds^  ib. 
ELECTION.     Vide  Vol.  1. 

In  what  cases  plaintiff  may  be  compelled  to  elect  whether  he  will  proceed  at  Uw  or  in 

equity,  146. 
Consequences  of  election,  146. 
Failure  at  law  no  bar  to  new  biU,  ib. 

DisnussaTof  bill  after  election,  to  proceed  at  law,  886.     Vitk  Disxibbal  of  Bill. 
ELEGIT,  WRIT  OF: 
Efli9Ct  o(  692. 

upon  freehold  estate,  ib. 
copyhold  estate,  ib. 
pnrcfaasere  before  the  stat  1  &  2  Vict  110,  excepted  out  of  its  operations,  693. 
when  sued  out, 

one  month  after  passing  and  entering  decrees^  699. 
date  of  entry  to  be  marked  on  writ,  700. 
must  be  sealed  and  delivered  to  proper  officer,  ib. 
must  be  returned  to  clerk  in  Court  who  sued  it  out,  ib. 
must  be  filed  of  record  by  cleric  in  Court,  ib. 
Indorsement  upon,  701. 
Fees  upon, 

to  clerk  in  Court,  ib. 
to  solicitor,  ib. 
applicable  only  to  cases  where  money  or  costs  are  to  be  paid  to  aparty^  ib. 

Vide  DacmsKS.    Judoxkvts  at  Law. 

ENTRY: 

upon  land,  in  question,  by  plaintiff,  a  ground  for  dismiawng  bill,  886, 

Vide  DisxissAL  or  Bill. 
of  decree.     Vide  Dicmsis. 
ERROR.     Vide  Vol.  1. 

in  decrees^  how  corrected, 
after  entry,  686. 

after  enrolment,  688.     Vide  Dicnais. 
ESTATES,  REAL: 

Suits  for,  witlun  what  time  they  may  be  commenced,  162. 


ESTATES  REAL— Satto  for^Continued. 
in  caaes  of  express  tnut,  162. 
againflt  a  purchaser,  ib. 
tfainst  a  trustee,  ib. 
in  cases  of  concealed  fraud,  ib. 

in  cases  of  acquiescence,  168.     Vuk  huaxATiowg  Statute  or. 
EVIDENCE.     Tide  Vol.  I. 
where  plea  replied  to,  228. 

truth  of  plea,  must  be  proved  by  defendant,  ib. 
plaintiff  maj  eiamine  at  large,  224. 

but  not  necessary  that  he  should  do  so^  ib. 
in  what  cases  plaintiff  must  go  into»  ib. 
In  the  cause,  896. 

what  is  necessaiy  to  be  proved,  ib. 
Admissions^  effect  of,  ib.     Vide  Adxissiovi. 
Onus  probandif  408. 

rests  upon  party  proving  affiimative,  ib. 

Where  there  is  an  allegation  of  improper  inflnmws  408. 

Where  a  prima  facie  case  is  made,  lesta  iqion  party  diipitiBg  i^  Al 

Where  a  deed  is  to  be  impeached,  ib. 

or  shewn  to  be  different  from  what  it  pniports  to  be^  ib. 
Where  a  person  has  two  legacies  under  diflerent  instnunenti^  ib. 
Where  the  presumption  is  in  fevour  of  one  party,  ib. 
Where  a  will  or  other  instrument  is  to  be  impitiifihed  on  As  90MI  flf 

insanity,  410. 
Where  party  has  been  subject  to  a  conmiiflBOii,  ib. 

or  to  domestic  restrain^  ib. 
Where  the  act  is  alleged  to  have  been  done  duing  a  load  iiilana^  & 
Confined  to  matters  in  issue,  ib. 
what  matters  are  in  issue,  ib. 
Facts  only  are  in  issue,  418. 
not  materials  of  proo(  ib. 
operation  of  rule  upon  pleadings^  411. 
^  Effect  of  general  allegations,  ib. 

What  particular  fiicts  may  be  proved  under,  ib. 
allegations  of  insanity,  ib. 
of  lewdness^  ib. 
of  misbehaviour  in  office,  412. 
of  notice,  418. 
of  relationship,  ib. 
only  those  which  are  pointed  to  the  general  cfange,  ib. 
Adultery  not  proved  under  charge  of  miahfhavioqi^  412. 
Of  fiicts: 

By  parol,  414. 

By  documents,  such  as  letters,  A».,  ib. 

documents  need  not  be  in  issue,  ib. 

sectM  where  to  prove  admiwannj  ibt 
What  most  be  in  issue  in  order  to  be  proved,  ib. 
Admiasions,  ib. 
Confessions,  ib. 
Conversations— where  to  be  used  as  admissions,  ib. 

9eeu»  when  they  are  in  themselves  evidence  of  feeli^  416. 
What  most  be  proved,  ib. 

substance  of  the  case,  ib. 

Title  of  plaintiff  as  sst  out  in  the  bill,  ib. 

whether  necessary  or  not»  ib. 
but  only  so' much  as  will  entitle  plaintiff  to  deevMb  9k 
where  suit  is  for  an  account,  ib. 
liability  to  account  only,  ib. 
evideiice  of  items  iirekrvant,  416. 
Deficient  proo(  ib. 

How  supplied,  ib. 

by  leave  to  exhibit  intenogatoriei^  ib. 
to  prove  a  will  of  real  estal%  ib. 
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at  a  rehearing,  417. 
To  prove  the  execution  of  a  deed,  ib« 
the  death  of  a  party,  ib. 
the  foot  of  trading,  ib. 
the  loas  of  a  deed,  ib. 
Where  plaintiff  has  relied  upon  admianoiii  which  am  not  admia- 

sible,  ib. 
Where  plaintiff  has  obtained  an  order  to  prove  a  deed  viva  ooee, 

but  all  the  witneswa  are  dead,  ib. 
nsuaUy  granted  at  the  hearing,  ib. 

aecus  where  further  evidence  is  necessary  to  indooe  Court  to  make 
the  order,  418. 
by  reference  to  Master  to  inquire  into  a  feet,  ib. 

never,  where  feet  is  the  foundation  of  the  relief,  ib. 
by  partial  decree,  and  directing  interrogatories  or  inquiriea  as  to  the 
restj  ib. 
In  the  case  of  wills,  ib. 

Decree  as  to  personal  estate  and  interrogatories  to  prove  exo- 
cution  as  to  freehold,  ib. 
In  bills  for  account,  ib. 

where  a  party  has  not  beau  proved  to  be  out  of  the  jaiis- 
diction,  ib. 
▼sriance  between  statements  and  proo(  41i). 
Eflbct  of,  ib. 

In  bills  for  specific  performance,  ib.,  430. 
In  cases  of  prescription,  419. 
In  cases  of  prescription : 

must  corre^KMid  in  certainty  with  case  stated  in  pleadings,  ib. 
Of  contract: 

must  correspond  with  statement  in  bill,  419. 
Documentary,  422. 

which  proves  itself,  ib. 

Copies  of  Public  Records^  ib. 
Printed  by  King's  Printer,  ib. 
Public  acts  of  Parliament,  ib. 

Irish,  423. 
Private  acts,  where  special  claims  directing  copies  to  be  received  as  evi- 
deooe,  ib. 
fcciM  where  no  such  claim,  ib. 
in  what  manner  proved,  ib. 
Exemplified  under  seal,  ib. 

Records  of  Courts  of  Justice^  i&.     Vidi  Sxals. 
Signed  by  proper  officer,  ib. 

Chirographer  of  fine^  424. 
Indorwment  upon  an  enrolled  deed,  ib. 

proves  date  of  enrohnent,  ib. 
Certified  copies  of  entries  under  general  registry  aet,  ib. 
$eeu8  where  officer  who  signs,  has  no  authority  to  make  oopies^  ib. 
Officer  having  custody  of  records  in  chanceiy,  ib.  . 
Chirographer  of  fines  not  entitled  to  give  copies  of  proclamations^  ib. 
Vide  Ahswbbs.     Dspositioits. 
Proceedings  in  the  Court  in  Chancery,  426. 

may  be  read,  though  not  actually  recorded,  427. 
but  not  without  order,  ib. 

unless  they  are  in  cause  itself  ib. 
Order  for  reading,  ib. 

In  what  cases  necessary,  ib. 
Where  in  another  cause^  ib. 

seetM  in  the  case  of  decrees  and  oidem^  ib. 
Vide  Dbpobitiovs. 
Deeds,  dec.,  thirty  years  old,  rule  as  to^  434. 
applies  to  bond%  ib. 
receipts^  ib. 
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applies  to  lefeleni,  434. 

seciw  where  thej  haw  not  been  acted  apon*  ib. 
or  do  not  come  out  of  proper  ettetody^  ib. 
or  if  there  be  any  btemdeh,  ib. 
or  if  they  import  a  fimndy  ib. 
appUea  also  to  wiik,  ib. 

where  poanssion  has  gone  with  it,  ib. 
if  signing  be  properly  recorded,  ib. 
does  not  apply  to  seals  of  oorpoiatioos,  ib. 
whidi  does  not  prove  itself  436. 
proof  c^  same  as  at  law»  ib. 

Copies  of  records  in  other  Coorts^  whidi  are  not  aathenticatedy  4SS. 
in  wliat  manner  proved,  ib. 
most  be  ahewn  to  come  from  proper  deposh,  ib. 
aeeuB  where  original  has  been  lost,  ib. 
Will  of  real  estate,  436. 

in  salts  to  establish  it,  ib. 

rule,  that  all  witoeaws  most  be  examined,  437. 
Exceptions  to,  ib. 

where  will  only  partially  in  question,  ib. 
where  one  witness  dead,  ib. 

proof  of  handwriting,  lb. 
where  a  witness  is  abroad,  ib. 

commission  not  necessary,  ib.,  n. 
where  a  witneas  is  insane^  ib. 
or  has  not  been  heaid  o(  ib. 
Sanity  of  testator  must  be  proved,  ib.     Vide  lasvss. 
mban  suit  is  not  to  establish  it,  437. 
one  witness  only,  sufficient,  ib. 
production  of,  how  obtained,  436. 

order  upon  officer  of  Ecclesiastical  Coort,  ib. 
Secondary  evidence  of  contents,  439. 

Grounds  of  admission  in  Court  of  Equity,  ib. 
Notice  to  produce  original,  ib. 

not  required,  where  party  is  apprised  of  intentioa  to  prove 
tents,  ib. 
intention  may  appear  either  from  pleadings  or  ilnpnsiliim^ 
other  party  bound  to  produce  it,  if  in  his  pnsiBeBBU,  441. 
aeeua  if  production  would  render  him  lubh  to 
«  tioo,  ib. 

Vide  DocuxBVTt.    Pbobvctios  er. 

Method  of  proof,  ib.     Vide  ExHrnrrs. 
Oral,  446. 

Nature  of,  ib. 

Who  may  be  vritnesses,  ib.     Vide  Wxthsssss. 
Before  Master,  830. 

docnmentaiy— what  is  adnusabk^  ib. 
Pleadings  in  the  causey  ib. 
for  what  purpose,  831. 

Examination  of  party  before  Master,  831.     Vide  ExAxnrATreir. 
Admissions : 
by  parol,  ib. 

memorandum  of,  should  be  made  by  Master,  ib. 
not  to  be  taken  from  incompetent  perrons,  832. 
Proceedings  in  the  caueet  >b* 

whether  used  at  the  hearing  or  not,  ib. 
Depositbns  in  another  cause,  between  same  parties,  ib. 
may  be  read  without  order,  ib. 
geeue  where  bill  has  been  dismissed,  ib. 
Affidavita  which  have  been  previously  made  and  read  in  Court,  ib. 
eeeua  when  not  previously  read,  883. 

unless  by  consent^  ib.     Vide  ArriDiTiTs. 


881 

Oral: 

who  may  be  miaemm  before  MaaCer.     Vide  WiTvaaa. 
Bxammation  of. 
not  to  be  received  by  Maater  after  warrant  on  preparing  his  report : 
Vide  WiTHiaa.      InTiBnooAToniBa.     SuapoEirA.      Vita  Vogk.      Statb  ot 
Facts^    CouHTsm  Btatb  or  Factb.     Fubltcatioit.     EzcBrrioKa. 
under  a  commiarion  of  pfirtttion»  778.     Vide  Pabtitiov. 
oontradictoryy 

a  ground  for  an  iaaue^  727.     Vide  laavB. 
newy 

diacovery  of— a  groand  for  new  trial,  748,  750.     Vide  laaua. 
improper  rejection  o(  at  trial, 

a  ground  of  new  trial,  763.     Vide  laaUB. 
By  Maaler: 

a  ground  for  exception,  959. 
Additional: 

Reference  back  to  Maater  to  review  hia  report,  in  order  to  the  admiasion  ot,  ib. 
Keference  to,  in  Master's  report,  940.     Vide  Rxpobt. 
EXAMINER: 

Extent  of  jurisdiction  of,  489. 

Examination  of  witneasea  by,  474.     Vide  WiTvxas. 
In  what  cases  sent  into  the  cimntry,  520. 
EXAMINATION  OF  DEFENDANT: 

after  third  insufficient  answer.     Vide  Vol.  1,  323. 
Intenrogatories; 

must  be  exhibited  immediately  after  or  when  defendant  in  custody,  323. 
dnwn  by  counsel,  324. 
settled  by  Master,  ib. 

Query  whether  spedal  order  necessary,  ib. 
Order  for  defendant  to  attend  the  Master  to  be  examined,  ib. 
Counsel  may  assist  defendant,  ib. 
Comae  of  proceeding  before  Master,  ib. 
Plaintiff  not  entitled  to  attend,  325. 
Report  upon,  ib. 

defendant  not  entitled  to  his  discharge,  till  the  plaintiff  haa  seen  his  examination,  ib. 
and  all  the  documents  referred  to,  ib, 

of.     ^ow  discussed,  ib. 
motion  for  discharge,  326. 
Order  for.     Upon  what  terms,  ib. 
EXAMINATION  OF  PARTIES: 
befinne  a  Master,  815. 

cannot  take  place  without  direction  in  decree,  ib. 

In  the  discretion  of  Master,  ib. 

may  take  place  ioHe*  quotiee^  the  Master  thinks  it  necessary,  iK 

as  to  documents  in  his  possession,  809. 

Refusal  of  Master  to  examine,  815. 

must  be  the  subject  of  exceptions  to  report,  816. 
Interrogatoriea  for,  ib. 

by  whom  carried  in,  -ib. 

by  plaintiff  for  the  examination  of  a  defendant,  ib.    . 
By  a  defendant  for  the  examination  of  plaintiff  ib. 

■  of  a  co-defendan^  ib. 

but  not  by  one  co-executor  to  examine  another  aa  to  application  of 
money  paid  over  to  co-executor,  ib. 
not  signed  by  counsel,  ib. 
Form  of,  ib. 

General  or  special : 

In  creditors'  suits,  ib. 
as  to  matters  in  a  state  of  fects^  ib. 
must  bo  carried  into  office,  817. 
settled  by  Master,  ib. 
signed  by  Master,  ib. 
Certificate  of  allowance  o(  ib. 
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Exceptions  to,  817. 

lie  for  what  the  Master  strikes  out,  as  finr  what  he  pats  ]]^  818. 
bat  not  because  he  disallows  them  in  MOf  ib. 
Fonn  o^  ib. 
new  intenogatories: 

may  be  received  at  any  time,  819. 
without  onder  of  the  Ck>art,  ib. 

teeua  where,  after  examination  to  first  insuffiden^  V"^  >* 
required  to  answer  first  and  second  interrogatories  at  the 
same  time,  ib. 
how  compelled,  8S0. 

warrant  to  bring  in  examination,  ib. 
Further  time,  how  obtained,  ib. 
by  application  to  Master,  ib. 

to  die  Court,  ib. 
Proceeding  upon  defiiult,  ib. 

In  the  case  of  a  Peer  or  Member  of  Paiiiament,  821. 
In  the  case  of  a  corporation,  ib. 
In  ordinary  cases: 

Four-day  order  for  serjeant-at-arms^  ib. 

party  not  in  contempt,  till  it  is  made  absolute^  ib. 

but  may  put  in  his  examination,  ib. 
how  made  absolute,  421. 

proceeding  upon  non  at  hwenhu,  ib. 

sequestration,  ib. 
proceeding  upon  arrest,  ib. 

where  party  already  in  prison,  ib. 
Contempt,  how  cleared,  822. 

on  putting  in  examination,  ib. 

party  entitled  to  immediate  discharge,  ib. 
but  may  be  arrested  again,  if  examination  insufficient  ih. 
Examination: 

how  prepared,  ib. 

where  documents  are  in  Mastei^s  Office,  ib. 
Signature  of  counsel  not  neoessaiy,  ib. 
Form  o(  ib. 
must  be  upon  oath,  823. 

even  in  the  case  of  a  Peer,  ib. 
Method  of  putting  it  in,  ib. 
before  Master,  ib. 

where  party  is  of  unsound  mind,  ib. 
by  commission,  ib. 

when  party  is  more  than  20  miles  from  London,  ib. 

or  sidk,  ib.     Vide  Coxxissiov  to  take  Exaxiitatiov. 
where  deposited : 

when  taken  in  town,  826. 
when  token  by  commission,  ib. 
Scandal  and  impertinence  in.     Vide  Scavdal.     IxpasTisrnrci. 
Insufficiency  o(  ib. 
proceedings  up(m : 

may  be  inquired  into  by  Master,  ib. 
upon  warrant,  826. 
without  order  of  reference,  ib. 
or  exceptions  filed,  ib. 
Master  may  inquire  into  materiality,  ib. 
Master's  certificate,  ib. 
of  sufficiency,  ib. 
of  insufficiency,  ib. 
Exceptions  to,  ib. 
Form  of,  ib. 
Rule  of  the  Court  as  to  materiality,  827. 
Consequences  of  report  of  insufficiency,  ib. 

where  no  four-day  order  has  been  obtained^  ib. 
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where  a  four-day  order  has  been  obtained,  887. 
where  party  haa  been  aireeted  and  diacharged,  ib. 
where  there  have  been  abready  two  insufficient  erawiinatioDa,  ib. 
no  further  interrbgatories^  wiUiont  special  penmsnoDy  828. 
Costs,  ib. 

where  examination  is  reported  sufficient,  ib. 
insufficient,  ib. 
Copies  o^— by  whom  to  be  taken,  ib. 
Reading  of: 

may  be  read  by  any  of  Ihe  partiesj,  ib. 

but  only  against  the  examinant,  ib. 
m^  be  read  by  the  Master,  though  not  need  by  parties,  ib. 
by  the  Court,  829. 
Supplemental: 

permitted  to  correct  a  mistake,  ib. 
befiMe  commissioners  of  partition — ^how  enforced,  776.     Vide  PASTiTioir. 
of  persons  canying  in  claims,  829. 
may  be  upon  interrogatories,  ib. 
or  viffd  mice,  ib. 
or  in  both  modes,  ib« 
how  enforced: 

Serrice  of  warrants,  ib. 

Four-day  order  for  committal  to  the  Fleet,  880. 
made  absolute,  ib.     Vide  Cbbbitobs.  ' 

EXCEPTIONS  TO  ANSWER,  295. 
In  what  cases  they  lie^  ib. 

For  scandal  and  impertinence,  ib.     Vide  Scxiroix  xiro  IxpxxTnrBHCB.   Vol.  1. 
For  msuffidency.     Vide  Vol.  1,  301. 

Do  not  lie  to  answer  of  Attorney  €reneni],  302. 

Or  of  an  in&nt,  ib. 

Seeue  to  answer  of  a  lunatic,  ib. 

Or  of  person  of  weak  intellect,  ib. 
In  what  cases  taken,  801. 

Where  answer  accompanied  by  demurrer,  ib. 
after  demurrer  allowed,  802. 

taken  before  may  be  withdrawn,  ib. 
Where  answer  accompanied  by  plea,  ib. 
After  plea  allowed,  ib. 

over-ruled,  ib. 
even  where  answer  is  only  to  a  single  &ct,  ib. 
Where  plea  ordered  to  stand  for  answer,  ib. 

aeeuB  where  no  liberty  is  given  to  except,  ib. 
To  answer  to  amended  bill,  ib. 

cannot  be  taken  as  to  matters  contained  in  original  bill,  303. 
exception  to  rule,  ib. 

where  answer  to  original  bill  evasive,  ib. 
where  amended  bill  states  entirely  new  case^  ib. 
where  answer  to  amended  bill  shews  answer  to  original  bill  to 
have  been  insufficient,  304. 

Waived: 

by  amendment  of  bill,  ib. 

Seeua  where  amendments  are  formal,  306. 
Not  by  motion  for  production  of  document,  ib. 
Must  be  in  writing,  ib. 
Form  o^  ih. 
Tide,  ib. 

Need  not  set  forth  tenor  of  bill,  306« 
Must  state  the  interrogatories  unanswered,  ib. 

in  the  terms  of  them,  ib. 
Most  not  go  beyond  the  bill,  ib. 

but  objection  waived  by  submission  to  answer,  ib. 
May  be  good  in  part  and  bad  in  part,  307. 
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AmendflMot  of : 

in  what  cans  permitted,  807. 
Signature  by  counsel,  ib. 
Delivery  or  filing  o(  ib. 

Most  be  within  two  months,  308. 
Cannot  be  nunc  pro  tune^  ib. 

cannot  be  after  replication,  808. 
when  answer  is  aocompanied  by  demurrer,  77. 
Muit  not  be  before  argument  of  demurrer,  ib. 
8eeu%  where  demurrer  is  to  relief  only,  Ib. 
In  injunction  cases,  309. 

Need  not  be  before  day  for  shewing  causey  ib. 
Plaintiff  entitled  to  the  whole  di^,  ib. 
Not  sfter  undertaking  to  shew  merits  for  canss^  ib. 
nor  after  asking  further  time  to  shew  cause,  ib. 
Time  for  submission  to : 
In  ordinary  cases^  ib. 
In  injunction  cases,  810. 

Where  no  injunction  issued  1>efore  answer,  ib. 
Where  injunction  tias  issued,  ih. 
Sttbmistton  to,  ib. 

Time  for  answering,  ib. 

allowed  without  order,  811. 

Stcu9  where  order  of  refereooe  has  been  obtained*  ib. 
or  defendant  is  in  contempt,  ib. 
or  has  entered  his  appesnnoe  with  Registrar,  ib. 
Where  plaintiff  amends  bill  and  obtains  order  that 
answer  amendments  and  exceptions  at  same  time,  ih. 
Where  two  or  more  defendants  and  only  one  submit^  318. 
Reference  to  Master : 
Order  for,  ib. 

Where  two  or  more  answera  are  excepted  to^  ib. 

Where  joint  answer  and  one  dies*  ib. 

Where  one  or  more  submit,  ib. 

Where  obtained,  ib. 

Further  answer  after.     Vide  Ahswbx. 

Instantar  where  no  injunction  issued,  310. 

8ecu8  where  injunction  has  been  isiued,  ib. 

Unless  plaintiff  has  shewn  exceptions  for  eaiise>»  ib. 
Where  further  answer  put  in,  318. 
Where  pliintiff  shews  exceptions  for  cause  against  diwdnng  ia- 

junction,  810. 
In  ordinary  cases,  313. 

Must  be  within  six  days,  313. 
And  served,  ib. 

Vacations  before  Michaelmas  and  HUuy  Terms  not  rack- 
oned,  ib. 
Proceedings  upon,  ib. 

Warrant  on  leaving,  ib. 
to  proceed,  ib. 
Service  of,  314. 

In  injunction  esses,  ib. 
Time  for  procuring  report,  enlarged  by  curtesy,  fb» 
Argument  off  ib. 

Where  defendant  does  not  attend,  ib. 
Master  must  consider  relevancy,  316. 
CouTM  where  point  of  law  is  insisted  upon*  ib. 
Master  must  give  his  judgment  upon  each  eicaptioBi  Ih. 
Cosli  of,  886. 

Where  answer  reported  sufiictent,  ib. 
Where  defendant  submits  to  exceptions,  827. 

after  order  of  reference,  ib. 
Where  answer  reported  insufficient,  ih. 
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Apportionment  of,  327.. 
Where  to  be  ooets  in  the  eaaee,  ib. 
In  what  manner  recovered,  ib. 

If  paid  before  exceptions  to  report  cannot  be  recovered  back  though 
report  over-mled,  328. 
Mailer's  report,  315. 

Muflt  fix  the  time  for  putting  in  further  answer,  816. 
May  certify  by  whom  costs  are  to  be  paid,  ib. 
Within  what  time : 

Most  be  obtained  within  a  fortnight,  ib. 

unless  Master  shall  certify  farther  time  necessary,  ib. 
In  injunction  cases  muit  be  within  four  days,  317. 

but  if  not,  injunction  may  be  revived,  ib. 
Master  may  enlarge  time^  816. 
but  only  once,  ib. 

but  Court  may  enlarge  it  again,  317. 
Requires  no  confirmation,  ib. 

Must  be  filed  before  proceedings  are  taken  upon  it,  317. 
Exceptions  to.     Viae  Vol.  1. 

Where  answer  reported  scandalous  or  impertinent,  328. 
Where  answer  reported  insufficient,  ib. 
Within  what  time  to  be  filed,  ib. 
Cannot  be  afiei  further  answer,  ib. 

jeeiM  where  objectioa  is  founded  on  a  general  principle^  829. 
Where  answer  reported  sufiicient,  380. 
Form  of,  331. 
How  filed,  ib. 
Set  dewn,  ib. 

Will  not  sustain  injunction,  382. 
Will  prevent  iesue  or  renewal  of  process  of  contempt,  ib. 
Argument  of,  ib. 
Judgment  upon,  ib. 

Consequenoes  of,  883. 
Deposit: 

How  disposed  of,  ib. 
CoeU:  , 

Where  given  beyond  the  deposit,  884. 
Not  given  where  report  over-ruled,  ib. 
EXCEPTIONS  TO  FURTHER  ANSWER,  319. 
For  insufficiency : 

Most  be  on  old  exception^  ib. 

May  be  referred  instanter,  ib. 

And  the  particular  exceptions  must  be  pointed  out  in  the  order,  320. 

When  bill  has  been  amended,  tb. 

Proceedings  upon,  ib. 

Where  second  answer  reported  insufficient,  821. 
Where  third  answer  insufficient,  ib. 
Under  the  old  practice,  ib. 
Under  new  ordersi  822. 
Plea  not  to  be  reckoned  as  an  answer,  828. 
Defendant  to  be  committed  till  he  answere  interrogatories,  822. 
Vide  ExAXivATioir  or  DaTiirDAirT. 
Where  defendant  was  old,  ordered  to  remain  In  custody  of 
tipstaff,  328. 
Order  for  committal  suspended  on  defendants  putting  in  fourth  an- 
swer before  report,  322. 
But  not  on  putting  in  exceptions  to  report,  328. 
Exceptions  heard  on  defendant  rendering  himaelf  amenable,  828. 
EXCEPnONS  TO  MASTER'S  REPORT,  961. 
What  reports  may  be  excepted  to,  ib. 
What  reports  may  not  be  excepted  to,  ib. 
Do  not  lie— 

Beoauie  Master  has  gooo  beyond  deeiee,  988. 
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EXCEPTIONS  TO  MASTER'S  KEPOKT^ContiauetL 

Or  introduced  irrelevant  mattar,  938. 
To  finding  on  mattan  of  law,  952. 

Because  Master  has  omitted  to  drew  oonsequeneea  ftom  fiwn  slated,  ft. 
Objectioos  to  dreft : 

In  what  casBB  neoesnry,  948.     Vide  OaJBcnoire. 
Dispensed  with  in  what  cases,  962. 
Aoeidant  or  surprise,  958. 
By  whom  taken,  ib. 

By  parties  to  the  record,  ib. 

Where  they  appear  by  separate  solidtors,  ib. 
By  persons  not  partief^  ib. 
By  crediton^  dec.,  next  of  kin,  who  have  establidied  their  daimi^  ib. 

Who  have  not  established  their  claims^  ib. 
By  purchasere  ucder  decrees,  ib. 

Most  have  a  previous  order  to  warrant  them,  ib. 
Which  may  be  obtained  of  course,  ib. 

Secu$  where  they  have  omiuad  to  carry  in  djectkms^  ib. 
By  persons  who  have  obtained  leave  to  attend  the  pioeeediiigi^  954. 
Not  without  order  upon  petition,  ib. 
When  to  be  taken: 

After  report  has  been  filed,  ib. 
Where  report  does  not  require  confirmation,  ib. 
Before  any  step  is  taken  upon  it,  ib. 

Order  for  setting  down  must  be  entered  and  aerved,  955. 
Where  report  requires  confirmation,  ib. 
After  service  of  order,  nisi,  ib. 

Order  for  setting  down  ezoeptiooa  most  be  entered  and  aerved^  ft. 
After  confirmation  absolute,  ib. 
Very  seldom  permitted,  ib. 
After  a  previous  set  of  exceptions  has  been  argued  and  diyoasd  o^  96&. 
Under  very  special  circumstances,  ib. 
Fonn  of,  957. 

To  report  as  to  title,  ib. 
Should  be  in  conformity  with  objections,  ib. 

But  party  not  precluded  by  from  insisting  on  olher  objections  not  slate^  ib. 
Must  be  in  conformity  vrith  objection,  ib. 
Signature  by  counsel,  ib. 
FiBng  and  setting  down,  966. 
Before  what  judge,  ib. 

May  be  at  same  time  vrith  setting  down  cauae  upon  ftirdier  direelifm^  ib. 
Deposit  on,  ib. 
Argument  of: 

Rule  as  to  counsel,  ib. 

No  evidence  to  be  read  but  what  was  belbre  the  Mailer,  lb. 
Where  further  evidence  can  be  produced,  959. 
Reference  to  Master  to  review  bis  report,  ib. 

upon  what  terms,  ib. 
No  part  of  answer  to  be  read  which  was  not  read  before  MnsItT,  ft. 
Order  upon: 

Must  not  be  inconsistent  with  original  decree^  ib. 
Over-ruling  exceptions,  ib. 
Effect  o^  ib. 

Where  cause  has  boen  set  down  upon  further  directions,  ib. 
Allowing  exceptions,.  960. 

Where  no  reference  back  to  Master  necessary,  ib. 
Where  reference  back  is  neoessaxy,  ib. 
Coats  of: 

Rules  as  to,  860. 

Where  there  are  several  excepting  parties^  ib. 
Not  costs  in  the  cause  unless  directed  to  be  so,  ib. 
Adjournment  o(  ib. 

To  allow  Master  to  supply  defect  in  report,  ib. 
To  allow  time  for  the  tnal  of  an  issue,  ib. 


EXCEPTIONS  TO  MASTER'S  REPORT— Con/intiec;. 

Upon  scandal  and  impertinence.      Vide  Scaitiial  awd  Ixfibtisxitcs* 
Upon  daimsy  867. 

Where  allowed,  ib. 
Where  dUallowed,  ib. 
Costs  of,  869. 
Upon  insufficiency  of  answer.     Vide  Exgbptiovs  to  Akbwxb. 
Upon  insufficiency  of  examination,  826.     Vide  Exaxutatioit. 
EXCEPTIONS  To  DISCLAIMER.     Vide  Disclaimkb. 
EXCEPTIONS  TO  RETURN  OF  COMMISSIONERS  OF  PARTITION,  780. 

Vide  Partitiobt. 
EXCEPTIONS,  BILL  OF.     Tide  Issue. 
EXCHEQUER,  COURT  OF.     Vide  Vol.  1. 
'  does  not  give  any  person  the  privilege  of  being  sued  there  alone,  33,  n. 

EXCOMMUNICATION : 

Plea  ot,  need  not  be  upon  oath,  215.     Vide  Plba. 
EXBCU'nON,  WRIT  OF: 

may  be  issued  though  decree  or  order  not  inrolled,  702. 
i>  diffisrent  sorts  o^ 

I  Ordinary  or  long  writ,  703. 

Short  writ,  ib. 
isBoed  without  order,  ib. 

where  for  payment  of  money  by  party  to  party,  704. 
Seeue  where  for  partial  performance  of  decree  in  other  respects,  ib. 
Vide  DxcBsxs.     Short  Ordxr. 
li  how  sued  out,  705. 

service  of: 

personal,  ib. 
t>  how  efiected,  ib. 

Where  money  is  to  be  paid  to  a  party,  ib. 
who  does  not  receive  it  himself  ib. 
^  on  clerk  in  Court,  in  what  cases,  706. 

where  party  absconds,  ib. 

or  keeps  out  of  the  way,  ib. 
or  declares  that  he  wiU  not  obey,  ib. 
order  for  should  be  accompanied  by  order  to  serve  at  dwelling,  707. 
,}  proceeding  where  no  clerk  in  Court,  ib* 

Subpoena  to  name  a  new  clerk  in  Court,  ib. 
service  of  upon  solicitor,  ib. 
at  dwelling-house,  ib. 

never  permitted  alone,  ib. 
y  order  for  may  accompany  order  for  serviee  upon  cleriL  in  Court,  ib. 

upon  solicitor: 

where  clerk  in  Court  dead,  ib. 

if  no  new  clerk  in  Court  is  named  after  service  of  subpoena,  ib. 
CoeUofwrit,708. 

not  given  to  party  suing  it  out,  unless  process  of  contempt  has  issned,  ib. 

and  executed,  ib. 
how  obtained,  where  party  in  custody,  ib. 
EXECUTOR.     Vide  Vol.  1. 

who  has  not  proved  cannot  set  up  Statute  of  Limitationi^  16l. 

eecu8  whore  he  is  executor  de  son  tort,  ib. 
in  what  cases  entitled  to  attend  proceedings  in  Master's  Office,  808. 

Vide  Mastbr's  Officx. 
pajring  fund  over  to  his  co-executor  in  what  manner  permitted  todiscliaige  bimflf^  885* 
^  competency  of  as  a  witness,  450. 

difference  between  and  trustee,  ih»     Vide  Prbsobal  Refbrsbbtatitx. 

EXHIBITS,  PROOF  OF : 

before  Examiner  or  by  commission,  441. 
viva  voce  at  the  hearing.     Vtde  Vol.  1. 
after  publication,  ib. 
upon  hearing  on  bill  and  answer,  ib. 
what  may  be  so  proved,  ib. 

ancient  records  and  writings,  ib. 


EXHIBITS,  PROOF  OV-^iva  noee^Cantinued. 

from  public  libraries,  443. 

must  be  produced  by  peiflon  having  the  coatody  of  dtem,  ib. 
who  must  be  iwom  to  identify  document,  ibb 
Copies  of  records,  ib. 

from  Courts  at  Westminster,  ib. 
Ecclesiastical  Courts  of  Canterbuiy,  Toik,  dec,  ib. 
from  inferior  jurisdictions,  442. 
Copies  of  giants  or  enrolments  from  the  Rolls  or  die  Tower,  Ht. 
Deeds,  ib. 

not  where  subscribing  witnesses  are  abroad,  ib. 
not  where  executed  in  punmanoe  of  power,  443. 
Bonds,  ib. 

Promissory  notes^  ib.   - 
Letters,  ib. 
Receipto,  ib. 
Vouchers,  ib. 

nothing  that  admits  of  cross-examination,  ib. 
or  of  which  the  execution  is  impeached  in  pleading,  ib. 

but  where  impeached  by  one  defendant  mty  be  proved 
other,  444. 
aeeua  where  ▼■lidity  only  is  impeached,  ib. 
Older  for,  ib. 

must  be  on  application  of  party  intending  to  nsa  it,  ib. 
how  obtamed,  ib. 
during  the  hearing,  ib. 
service  of,  ib. 
■ttendance  of  witness,  445.     Vide  SusroiV^. 
examination,  by  whom  taken,  ib. 
by  the  Registrar  in  Court,  ib. 

confined  to  the  document  mentioned  in  oidar,  645. 
just  exceptions  to,  ib. 
production  of,  after  proof: 

other  side  not  entitled  to  call  for,  446. 
unless  read  at  hearing,  ib. 
EZPARTE: 

Method  of  proceeding  in  Master's  Office,  799.     Vide  Mastxe's  Omct. 
EXPENSES: 

Of  witnesses,  477. 

Tender  of,  where  witness  is  a  married  woman,  ib. 
Of  commiasion  to  examine  vritnessee,  530.     Vide  Comxissiov. 
Genenl.     Vide  OxirxBAL  ExriirsBs. 
EXPENSES  AND  CHARGES.     Vide  CHAmexs  akd  Expivsis.    Jurr  AxxmwAM 
PACT : , 

Mattera  of: 

Mav  be  pleaded,  21. 
FACTS: 

Inquiries  as  to  in  Mastei^s  Office^  870. 

Vide  Stats  op  Facts.     Couvtxb  Statb  or  Facts. 
FALSIFYING  AN  ACCOUNT: 

What,  190.     Vide  SvacHARoiirG  avd  Falsi ptiho. 
FEME  COVERT.     Tide  Vol.  1. 

Not  compelled  to  answer  a  bill  which  would  subject  her  husband  to  a  charge  of  fclooy,  47. 
Plea  that  plaintiff  is  a  feme  covert,  141. 
that  defendant  is  a  yein«  oooerf,  14S. 
Not  affected  by  Sutute  of  Limitatiouf,  160. 
Cannot  be  witneis  against  her  husband  even  by  agreement,  407. 
Demurrer  by.     Vide  DsxuRaxB. 
FIERI  FACIAS,  Writ  of: 
When  sued  oat: 

after  one  month  from  the  entry  of  decree,  699. 
Date  of  entry  to  be  marked  on  writ,  700.  * 
When  sealed  to  be  deliTered  to  Sheriff,  ib. 
Must  be  returned  to  clerk  in  Court,  ib. 


INDEX.  689 

FIERI  FACIAS^  writ  of^CorUinued, 

Most  be  filed  of  record,  7<>0.     Vide  ViimiTioBri  Ezpoitas. 
Indoraement  upon,  701. 
Fees  upon : 

To  clerk  in  Court,  ib. 
To  solidtor,  ib. 
bfliiable  only  where  money  or  costs  to  be  paid  to  a  party,  ib.  « 

EflEeet  of,  693. 

In  enabling  8heri£f  to  seize  choses  in  action,  ib. 

but  sheriff  not  bound  to  sue  for,  unless  party  issuing  Ji.  fa,  shall  give  aecurift^ 
to  indemnify  him,  694.     Vide  Dxcasas.     Jusomshts. 

FINE  AND  NON-CLAIM: 
Plea  of.     Vide  Plea. 

Will  bar.  though  legal  title  be  defective,  179. 
Operation  of: 

Upon  a  trust,  ib. 

Where  levied  by  trustee,  ib. 

Where  levied  by  mortgagor,  180. 

Where  levied  by  mortgagee  or  his  grantee,  ib. 

Where  levied  by  a  stranger,  ib. 
in  case  of  an  in&nt,  ib. 

Where  levied  in  pursuance  of  a  decree,  181. 

In  what  cases  prevented  by  suit  in  equity,  ib. 
Abolished  by  8  dc  4  W.  4.  c.  74,  182. 

FORECLOSURE.     Vide  Vol.  1. 
Decrees  for: 
Fonn  of,  643. 

MoDths  mentioned  in,  mean  lunar  months,  ib. 
Demand  of  payment  under,  ib. 

Most  be  persooal,  ib. 

or  by  attorney  duly  authorized  to  receive  money,  ib. 
Made  absolute,  ib. 

Final  order  for,  ib. 

How  prevented,  ib. 
Enlargement  of  time  to  redeem,  644. 

How  procured,  ib. 

Upon  what  terms,  ib. 

How  often  repeated,  ib. 

Where  exceptions  are  taken  to  report,  645. 

Where  time  has  elapsed  before  exceptions  argued,  ib. 
Release  after  decree  equivalent  to  foreclosure,  643. 
FOREIGN  COURT: 
Sentence  of: 

Plea  of,  185.     Vide  Plka. 

FOREIGN  GOVERNMENT: 

Refusal  of  to  allow  a  commission  to  be  executed,  521.     Vide  Conissioir. 
FOREIGN  JUDGMENT: 

Cannot  be  questioned  in  this  country,  524. 

Commission  to  examine  witnesses  not  granted  to  aid  impeachment  of,  ib. 
SeeuB  to  shew  nature  of  Court  and  extent  of  its  jurisdiction,  ib.      Vide  Coxmssiov. 
FOREIGN  STATES,  recognized  by  this  countiy.     Vide  Vol.  1. 

Judicially  noticed,  23. 
FOREIGNER.     Vide  Vol.  1. 

Method  of  taking  answer  o(  279.     Fi&AirswKa.     Witbtsss.     IvTmnvm, 
FORFEITURE.     Vufe  VoL  1. 
Waiver  of: 

Demurrer  to  bill  for  want  o^  46. 
In  what  cases  defendant  may  protect  himself  from  discovery  which  would  expose 
to,  53. 

By  answer.     Vide  Airswaa. 

By  demurrer.     Vide  DixuaasR.     IirTBrnxoeiToaiis. 

By  plea.     Vide  Plia. 

Vol.  v.— Q 
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FORGED  DOCUMENTS: 

Party  setting  up,  not  allowed  afterwards  to  say  they  are  immaterial^  75S. 
Vide  Issux. 

FORGERY: 

Issue  not  directed  to  try,  732. 

Unless  there  be  conflicting  evidence,  ib.     Vide  Issux. 
By  party,  in  what  cases  a  ground  for  a  new  trial,  749.      Vide  Issux. 
FORMER  SUIT,  Depending: 
Plea  of.     Vide  Plxa. 

In  what  cases  second  suit  suspended  without  plea,  146. 
lyhere  filed  on  behalf  of  infant,  ib. 
Creditors  suits  after  decrees,  ib. 
FORM: 

Demurrer  for  want  of  in  bill,  45. 
FRAUD : 

Courts  of  Law  have  concurrent  jurisdiction  with  Courts  of  Equity  in  matten  o^  t9. 

9eeu8  in  case  of  firaud  in  procuring  a  will  of  real  estate,  ib. 
In  what  cases  a  ground  for  a  new  trial,  760.     Vide  Issux. 

for  opening  biddings,  929.     Vide  BioDives. 
In  what  cases  defendant  must  make  discovery  though  it  would  shew  him  to  have  ben 

guilty  of,  61. 
Operation  of  Statute  of  Limitations  in  cases  of  firaud,  158. 
Where  it  has  been  discovered  many  years  before,  ib. 
FRAUDS,  Statute  of.     29  Ch.  2.  c.  3: 
May  be  pleaded  in  bar,  169. 

To  a  bill  for  a  trust  with  averment  that  no  declaration  in  writing,  ib. 
For  a  specific  performance,  ib. 

of  a  parol  agreement,  ib. 
For  a  variation  of  parol  agreement,  ib. 
May  be  taken  advantage  of  by  answer,  173. 
though  parol  agreement  admitted,  ib. 
though  trust  admitted.     Sembk,  ib. 
Cannot  be  made  use  of  to  enable  party  to  commit  a  firaud,  ib. 
Sales  before  Master  are  not  within,  174.      Vute  Plxas. 
FREEHOLD  ESTATE: 

Efiect  of  sequestration  upon,  716.     Vide  SxauxsTBiTioK. 
FUND  IN  COURT: 

Advance  out  o(  to  defray  costs  of  trying  issue,  '762.     Vide  Issux. 

FURTHER  DIRECTIONS.: 

Reservation  of  in  decrees,  667. 

May  be  repeated  as  often  as  necessary,  ib.     Vide  Dxemxxs. 
Hearing  upon,  964. 

Must  not  be  before  report,  ib. 

even  where  reference  has  become  unnecessary,  ib. 
In  what  cases  necessary,  ib. 

Whenever  there  is  a  reservation  of  by  decree,  ib. 
Not  necessary: 

Where  decretal  order  is  made  upon  motion,  965. 
In  interpleading  suit,  ib. 

Upon  report  of  bad  title,  965. 
Upon  report  of  good  title,  ib. 

after  exceptions  over-ruled,  ib. 
Upon  report  on  reference  to  inquire  into  incumbrances^  ib. 
Upon  separate  report,  ib. 
Where  order  of  reference  is  made  upon  petition,  ib. 
What  may  be  ordered  upon,  966. 

Reference  back  to  Master  to  review  report,  ib. 
Declaration  of  rights  of  parties,  ib. 
Further  reference  to  Master,  ib. 

Nothing  which  relates  to  points  raised  by  pleadings  and  not  in  deoM^  ib. 
Even  though  a  petition  be  presented,  967. 

which  involves  an  alteration  in  original  decree,  ib. 

aecus  in  the  case  of  an  information  as  to  charity,  ib. 
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FURTHER  DIRECTIONS— What  may  be  ordered  n^n-^Continued. 
Computation  of  interest: 

In  what  cases,  967.  '  Vide  Ivtsbxst. 
Charge  for  wilful  default,  970. 

even  though  prayed  by  the  bill  and  refused  at  hearing  irom  insuffideacy  of 
proof,  ib. 
Receiver,  971. 

though  refused  at  hearing,  ib. 
Whatever  the  report  shews  to  be  necessary,  ib. 

Secus  where  it  will  have  the  effect  of  varying  the  decree,  ib. 
No  oljection  can  be  taken  on,  upon  a  ground  which  might  have  been  urged  at  hearing, 

ib. 
In  what  Court  set  down,  972. 
By  what  party,  ib. 
In  what  manner,  ib. 

Where  money  is  ordered  not  to  be  paid  out  without  notice,  dx.,  973. 
Hearing  of,  ib. 

Where  party^  makes  de&ult,  ib. 

No  order  niaif  ib. 
Creditors  may  appear  upon  without  order,  ib. 
Petition  to  come  on  with : 

In  what  cases  improper,  974. 

Where  it  is  to  introduce  newfiicts  in  order  to  ground  a  direction  not  given  by 
decree,  ib. 

To  charge  a  party  with  interest,  967. 
In  what  cases  proper,  974. 

Where  tenant  for  life  is  dead,  ib. 

or  legatee,  ib. 
Where  there  has  been  an  assig^nment  by  a  party  of  his  share,  ib. 
Where  money  is  reported  due  to  a  married  woman,  975. 
Order  upon.      Vide  Decrees,  ib. 
After  trial  of  issue,  757.      Vide  Issue. 
After  trial  of  action  at  law,  765.      Vide  AcTTOir  at  Law. 
After  case  for  the  opinion  of  Court  of  Law,  768.      Vide  Cass. 
After  commission  of  partition.     Vi(k  Partition. 
GAMING.     Statute  to  prevent,  (9  Ann,  c.  14,  ss.  3,  4.^ 

Defendant  cannot  protect  himself  from  discovery  unoer,  52. 
GAVELKIND,  customary  descent  in: 

Judicially  noticed,  23. 
GAZETTE,  Advertisement  in.     Vide  Adtertisexskt. 
GBNERAL  EXPENSES: 

Not  allowed  in  accounts  before  Master  unless  items  specified,  887. 
Vide  Accounts  before  Master. 
GENERAL  RELEASE.      Vide  Release. 
GRATIS  (APPEARANCE.)     Vide  Appbarahce. 
GKEATER  CERTAINTY.      Vide  Certaikty. 
GREAT  SESSIONS,  in  Wales.     Vide  Vol.  1. 

Courts  of,  aliolished,  33  n. 
GUARDIAN,  ad  litem.     Vide  Vol.  1. 
Answer  of  infant  by : 

May  be  read  as  evidence  against  guardian,  402. 
Seats  against  infant,  ib. 
HABEAS  CORPUS.     Vide  Vol.  1. 
Upon  process  to  enforce  decrees: 

After  return  cepi  corpus  to  an  attachment,  710. 

to  an  attachment  with  proclamations^  ib. 
After  arrest  by  serjeant-at-arms,  ib. 

To  entitle  party  to  a  sequestration,  ib. 
Where  necessary  before  sequestration,  ib. 
To  transfer  a  party  to  Fleet  Prison,  ib. 

Where  party  is  already  in  Fleet  Prison  upon  arrest  out  of  some  other  Coart^ 
712. 
HJBC  VERBA.     Vide  Vol.  1. 

In  what  cases  documents  may  be  set  out  in,  in  answer,  259.     Vide  Airswim. 
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HANDWRITING  of  witneis  to  a  wUl: 
Proof  of: 

Id  what  caaes  anfficieot,  437. 

HARLEIAN  LIBRARY: 

Ancient  records  and  writingB  from,  may  be  proved  viva  voet^  448.     Vide  ExBimrn. 

HEARING.     Vide  Vol.  1. 
Appearance  gratie  at,  16. 

not  permitted  unlesf  party  a  defendant  on  the  record,  ib. 
unless  by  consent,  ib. 
Original,  618. 

Papers  for  the  judge  at,  620. 

Costs  to  be  paid  on  neglect  of,  ib. 
Solicitor  must  attend,  ib. 

Costs  to  be  paid  for  neglect  of,  ib. 
Clerk  in  Couit  need  not  attend,  ib. 
unless  required,  ib. 
Not  paid  fees  for  attendance^  621. 

unless  attendance  absolutely  necessary,  ib. 
Where  defendant  does  not  appear,  ib. 

Decree  upon,  ib.      Vide  Dxcrbe  nisi. 
Where  plaintiff  does  not  appear,  622. 
Where  cause  set  down  by  himself: 
Dismissal  upon,  623. 
With  costs,  ib. 
Aboolote,  ib. 

Not  without  affidavit  of  service  of  subpcena  to  hear  jndgmnt,  ih. 
Where  cause  set  down  by  defendant: 
Bill  will  be  dismissed  with  costs,  ib. 

But  not  without  affidavit  of  service  of  subpoena,  ib. 
Where  all  parties  appear,  ib. 
Of  opening  pleadings,  lb. 
Of  reading  evidence  at,  624. 

From  office  copies,  ib.     Vide  Offick  Cofiks. 
From  original  record : 
In  what  cases,  ib. 

Where  documento  stated  in  it  are  admitted  by  answer,  8>. 
Vide  Adxissioits. 
Objections : 

For  want  of  stamps,  624. 
For  want  of  parties,  629. 
When  to  be  taken,  ib. 
Effect  of: 

Where  cause  to  stand  over  with  liberty  to  amend,  630. 

Vide  Costs. 
Where  cause  struck  out  for,  ib.     Vide  Costs. 
Upon  bill  and  answer,  627. 

Records  referred  to  in  answer  may  be  produced  at,  ib. 
Documento  referred  to : 

May  be  proved  viva  voce,  ib. 
Dismissal  upon.      Vide  Dismissal  of  Bill  (at  Hbabivo.) 
Replication  after: 

In  what  cases  permitted,  628. 
Upon  what  terms,  ib. 

Consequence  of  feilure  to  comply  with  terms^  629. 
Vide  Dismissal  of  Bill. 
Private: 

In  what  cases  permitted,  630. 
After  decrees  nirit  649.     Vide  Dicbbx. 
Upon  further  directions,  973.     Vide  FuxTHam  Dibictioks. 
Before  Master  upon  warranto: 
Ordinary  time  for,  799. 
Enlarged,  ib. 

Solicitor's  fee  upon  increased,  ib.     Vide  Mastxb's  Omcs. 
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HEARSAY  EVIDENCE: 

In  matters  of  custom  or  right  to  toUs,  432.     Vide  Etidbitcs. 
HEATHEN : 

How  sworn  to  answer,  270. 
Commission  to  take  answer  o(  286. 
HEIR-AT-LAW.     Vide  Vol.  1. 

Answer  of,  264.     Vide  AirswxB. 
Will  declared  well  proved  in  absence  of,  326,  437. 
Right  of  to  an  issue,  473,  726. 
By  what  acts  forfeited,  729. 
Applies  only  where  there  is  a  trust,  ib. 

In  other  cases  Court  only  interferes  by  putting  aside  outstanding  terms,  &Ct  ib. 
Waiver  of,  binding  on  behalf  of  in&nt,  729. 

Court  will  establish  will  upon,  though  no  admission  by  answer,  ib. 
Costs  of.     Vide  Issni. 
In  what  cases  driven  to  ejectment,  760. 

where  he  seeks  to  recover  an  equitable  estate,  ib. 
Inquiry  for  in  Master's  Office,  865.     Vide  Claims. 
HOUSE,  Partition  of,  779. 
how  effected: 

when  there  is  other  property,  ib. 
when  there  is  no  other  property,  ib.     Vide  PABTiTioir. 
HUSBAND  AND  WIFE.     VideVol  1. 

Contract  for  separation  of  not  enforced  in  equity,  80. 
Plea  by — where  wife  refuses  to  join,  205. 
reckoned  as  one  person  in  subpcena  ad  ietiijicandumy  476.. 
IDENTITY: 

Averment  of  in  a  plea,  need  not  be  supported  by  oath  where  plea  is  matter  of  record, 
213.      Vide  Plra. 
IDIOT  or  LUNATIC.     Tide  Vol.  1. 

Answer  of  by  committee,  may  be  read  against,  403. 
IDIOTC  Y : 

Plea  of.     Vide  P»a,  141. 
ILLBOn'IMAC  Y : 

of  a  cliild  of  a  married  woman,  by  which  party  to  be  proved,  410. 
ILLITERATE  PERSON: 

answer  o^  how  taken,  279. 
IMMATERIALITY  OF  DISCOVERY  to  relief  pnyed : 

In  what  cases  a  ground  of  demurrer,  65. 
IMPERTINENCE : 
InabUl: 

defendant  has  a  right  to  have  it  expunged  before  putting  in  answer,  3. 
defendant's  appearing  graiiSf  may  refer  for,  16. 
In  an  Answer.      Vide  Vol.  1. 
In  schedules,  262. 
Reference  for,  295. 
under  old  practice,  ib. 
under  New  Orders,  ib. 

exceptions  must  be  taken  in  writing,  ib. 
signed  by  counsel,  ib. 
cannot  be  made  after  reference  for  insufficiency,  296. 
will  prevent  motion  to  dismiss,  367. 
waived  by  reference  for  insufficiency,  277. 
good  cause  against  dissolving  injunction,  ib. 

query  whether  filing  exceptions  will  bet  299. 
Exceptions  to  Master's  report  upon,  not  good  cause,  dbc.,  228. 
Effect  of  report  upon  injunction,  ib.     Vide  Ibjunctiov. 
InPleas: 

vraived  by  setting  down  plea  for  argument,  219. 
in  examination  before  a  Master,  825, 

couive  of  proceeding  to  expunge,  ib. 
in  proceedings  in  Master's  Office,  851. 

Master  may  inquire  into  without  order,  ib. 
Warrant  to  inquire  into»  852. 
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IMPERTINENCE— in  proceedings  in  Master's  Office— warrant  to  inqniie 
Hnued. 

proceeding  upon,  652. 
ezceptiona  to  certificate,  853. 
when  to  be  taken,  ib. 
Form  o^  ib. 
Costs  o^  854. 

Application  for.     How  ooade,  ib. 
IMPRISONED  PERSONS: 

not  affected  by  Statute  of  Limitations,  160. 
IMPRISONMENT  FOR  DEBT: 

Statute  for  the  abolition  oi,  on  mesne  process,  I  &  2  Vict  c  110. 
Effect  of^  upon  decrees  and  orders,  689. 

Vide  DfiCRXxs.     JuDSMBirrs  at  Law.     Elxmt.     Fieri  Facias.     Vxy»i- 

TlOiri  EXPOITAS. 

INDORSEMENT : 

upon  subpoena  to  hear  judgment,  must  be  stated  of  service,  609. 
INDIA.      Ftcfe  East  IiTDiEs. 

Personal  representative  allowed  agency  on  property  received  in  India,  889. 
although  he  has  a  legacy  by  the  will,  890.     Vide  Just  Allow axcss. 
INCOMPETENCE  OF  WITNESS: 

different  grounds  of,  447.     Vide  EyiniircB.     Wititess. 
INCONSISTENT  DEFENCES: 

What  are,  241.     Vide  Defxitcb.     Ajtswbe. 
INCUMBRANCER: 

Answer  of,  254.     Vide.  Akswbb. 
INCUMBRANCES : 

In  what  cases  paid  off  out  of  purchase  money,  upon  sales  in  Com^  913. 
INFANCY: 

Plea  that  plaintiff  is  an  in&nt,  141.     Vide  Plea. 
INFANT.     Vide  Vol.  1. 
Appearance  for : 

by  solicitor  without  authcnity,  1 . 
Answer  of,  not  liable  to  exceptions,  302. 

cannot  be  read  against  in£uit,  402. 
aeeua  against  guardian,  ib. 
may  be  a  commissioner  to  take  answer,  283. 
Commission  to  take  answer  o^  287. 
not  affected  by  a  fine  levied  by  a  stranger,  180. 
Suits  on  behalf  of: 

inquiry,  which  of  two  is  most  for  infant's  benefit,  146. 
how  fiur  affected  by  Statute  of  Limitations,  157,  160. 

in  cases  of  suits  against  his  trustee,  U). 
cannot  consent  to  the  use  of  affidavits  before  Master,  833. 

but  if  infant's  soUcitor  concur  hi  their  use,  infant  will  be  bound,  ib.  n. 
practice  with  regard  to  conveyances  by,  in  cases  of  partition.      Vide  Pabtitiot. 
Ihfahts.     Vol.  I. 
INFERENCES  OF  LAW: 

not  to  be  pleaded,  21. 
INFORMATION: 

no  admission  unless  accompanied  <by  belief'  402. 
INFORMATION  AND  BELIEF: 

in  an  answer,  tantamount  to  an  admission,  ib. 
aeeua  information  only,  ib. 
not  as  to  due  execution  of  a  will,  ib. 
INJUNCTION.     Vide  Vol.  1. 

Demurrer  may  be  filed  after  injunction  issued,  81. 

provided  it  be  within  the  12  days^  ib. 
after  demurrer  over-ruled: 

granted  as  a  matter  of  course,  96. 
Motion  for: 

may  be  made  on  any  day  of  Court's  sitting,  ib. 
after  plea  fil^: 

cannot  be  moved  fiir,  till  plea  is  disposed  of,  219. 


iNDsx.  845 

f       INJUNCTION— after  pi»— Continued. 

may  be  moved  for  on  same  day  that  plea  over-Tuled,  219. 
bat  special  leave  must  bo  obtained  on  motion,  ib. 
how  dissolved : 

where  plea  allowed  to  stand  for  an  answer,  220. 
dissolved  of  course,  upon  allowance  of  plea,  225. 
Cause  against  dissolving :  ' 

Reference  for  impertinence,  297. 
FUing  exceptions  for  impertinence.     Qwry,  298. 
Exceptions  to  Master's  report,  ib. 
Eflect  of  report  upon,  ib. 

Whether  revived  upon  report  of  impertinence.     Q^ry,  299 
Order  to  dissolve  nisi  put  an  end  to  by,  ib. 
Second  order  nisi  must  be  obtained,  300. 

seeus  where  plaintiffcannot  shew  exceptions  for  insofficieney  for  cause,  ib. 
not  sustained  upon  exceptions  to  Master's  report  of  sufficient  answer,  882. 
Revived : 

after  answer  reported  insufficient,  317. 
after  report  of  sufficient  answer,  over-roledy  818. 
^  dissolved : 

upon  answer  reported  sufficient,  318. 
not  upheld  by  exceptions  to  report,  ib. 
to  stay  trial: 

dissolved  upon  answer  reported  sufficient,  ib. 
Eflectof: 

restrains  execution  of  commisraon  to  examine  witneiwt,  526. 
Ex  parte: 

right  to  move  for,  not  defeated  by  appearance  of  defendant  gratis,  17. 
'*  unless  there  has  been  time  to  serve  notice  of  motion  sembte^  ib. 

To  deliver  up  possession  of  land,  728. 

not  necessary  before  writ  of  assistance,  724. 
secua  under  the  old  practice,  723. 
INQUIRIES  IN  MASTER'S  OFFICE.     Tide  Vol.  1. 
as  to  heirs-at-law,  next  of  kin,  creditors,  &c.,  855. 
Proceedings  upon.      Vide  Claims. 
INROLMENT  OF  DECREES.      Vide  Decrkks. 
INSANITY: 

Onus  probandi — ^where  instrument  is  to  be  impeached  on  the  ground  of,  410. 

Vide  Evioxircx.     Lucid  Iktbbtal. 
Proof  of,  411.     Vide  Evinsirci. 
INSOLVENCY: 

Plea,  that  plaintiff  is  an  insolvent  debtor,  141. 

that  defendant  is,  142. 
E£kct  of,  upon  Statute  of  Limitations,  156. 
INSOLVENT  DEBTOR.     Vide  Vol.  1. 

not  a  competent  witness  for  his  assignee,  461. 
i         INSPECTION  OF  BANK  OR  SOUTH  SEA  BOOKS,  810. 
Vide  Baxk  of  EsroLAim.     South  Sba  Coxpakt. 
INSPECTION  OF  DOCUMENTS.     Tide  Documefts,  Pboductioh  of. 
INSUFFICIENCY  OF  ANSWER: 

Reference  for,  must  be  to  same  Master  as  references  for  impertinence,  301. 

Vide  AxswKR.     Excsprioirs. 
of  examination : 

Course  of  proceeding  upon,  825. 
Consequences  of  third,  827.     Vide  Ezaxhtatioit. 
INTERESSE  8U0.      Ttde  Vol.  1. 

Examination  for,  720.     Vide  Sx^^usbtxatiov. 
INTEREST  OF  MONEY.      Vide  Vol.  1. 
Demurrer  to  discovery  of: 

because  it  would  shew  a  contract  to  be  usurious,  53. 
Arrears  of: 

not  recoverable  for  more  than  six  years,  166.     Vide  Lixitattov,  Statvtx  of. 
on  purchase  money : 

where  purchaser  takes  possession,  without  order  of  Court,  913. 
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INTEREST  OF  MON£Y-H>n  pnrchaae  money— Cofi^muei/. 
Rule  where  property  is  lold  under  decree,  913. 
in  the  case  of  a  fee  ample,  ib. 

of  mines  and  collieiies,  ib. 
of  reTersionary  estates,  913. 
of  a  li£B  interest  in  the  funds^  ib. 
of  annuities^  ib. 
not  allowed,  because  purchaser  has  had  his  money  at  his  bankersy  ib. 
on  money  ordered  to  be  pud  into  the  bank  computed  from  time  fixed  by  oider  ibr  psy- 

ment,  705. 
when  directed : 

on  balances.     Vide  Vol.  1.,  967. 
upon  hearing  o^  on  further  directions: 

though  not  reserved  by  decree,  967. 
On  balances: 

wben  not  prayed  by  bill,  969. 

when  no  case  for  it  is  made,  ib. 

in  case  of  an  executor,  agent,  ftc,  ib. 

of  a  mortgagee  in  possession  over-paid,  ib. 
Where  case  is  made  for  it  though  consideration  is  not  reserved,  970. 
Petition  for,  improper,  ib. 
on  legades,  891. 

at  what  rate,  ib. 
on  specialty  debts,  892. 
on  bond  debts: 

not  beyond  penalty,  ib. 

9eeu8  where  creditor  has  a  mortgage  as  well  as  bond,  ib. 
where  bond  is  to  secure  annuity,  ib. 

or  the  performance  of  one  distinct  agreement,  ib. 

distinction  between  suits  by  creditors  for  the  amoont  of  &e 
debt,  and  suits  for  the  general  administration  of  i 
893. 
on  judgments  and  decrees,  from  what  time : 
from  date  of  entry,  894. 

although  no  action  brou^t  upon  judgment,  ib. 
at  what  rate : 

4  per  cent  per  annum,  698,  ib. 
on  arrears  of  annuities,  ib. 
never  given,  896. 
exceptions  to  the  rule,  ib. 
on  debts  by  simple  contract,  ib. 

not  when  given  at  law,  only  in  form  of  damages,  ib. 
on  promissory  notes»  896. 
on  sums  payable  on  demand,  ib. 

on  a  day  certain,  ib. 
on  stated  accounts,  ib. 

what  constitutes  such  account,  ib. 
Effect  of  trust  for  payment  of  debts,  897.     Vide  TansT. 
at  what  rate, 

on  legacies  and  portions,  ib. 
on  judgments  and  decrees  of  Court,  ib. 
on  promissory  notes,  ib. 
to  what  time,  ib. 

to  date  of  report,  ib. 
subsequent  to  report : 

not  directed  upon  debts  which  did  not  before  cany  interest,  897. 
not  computed  upon  sums  reported  due  for  interest,  898. 

even  in  the  case  of  mortgagee,  ib. 
with  rests: 

how  made,  ib. 
INTEREST  IN  SUBJECT  MATTER.     Vide  Vol.  1. 
Want  of-Hlemuirer  for,  36. 

on  the  part  of  plaintifi^  ib. 
on  the  part  of  defendant,  86. 
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INTEREST  IN  SUBJECT  MATTER— Confintieif. 
Diequalification  of  witness  from,  447. 

in  the  case  of  a  defendant,  466.  * 

extent  o(  ib. 

must  be  beneficfjid  interest,  ib. 

not  a  partial  interest,  457. 
accruing  after  examination  of  witness,  will  not  prevent  his  depocdtion  being  read,  ib. 
Suggestion  of  no  interest,  in  order  to  examine  a  party,  459. 

Vide  WiTFEss,  Pabtiss. 

IinTRLOCUTORY  APPLICATION: 
not  a  proceeding  in  the  cause,  367. 
MCTM  a  reference  as  to  title,  ib.     Vide  Dismissal  of  Bill. 

INTERLOCUTORY  DECREES.     Tide  Dkghxes. 
INTERPRETER : 

between  legal  adviser  and  client: 

Rule  as  to  professional  confidence,  applies  to,  61. 
fi>r  foreign  witness,  484. 
how  appointed,  ib. 

must  ba  sworn  to  inteipiet  truly,  ib. 

INTERROGATORIES  for  the  oxammation  of  witnesses,  466. 
Nature  o(  ib. 

must  be  drawn  and  signed  by  counsel,  ib. 
must  be  pertinent,  467. 
not  leading,  ib. 

nor  too  particular,  nor  pointing  to  one  side  more  than  the  other,  ib. 
leading  questions  in : 
what,  ib. 

must  relate  to  some  material  point  in  the  cause,  ib. 
Rules  with  regard  to,  468. 

do  not  apply  to  cro8»-interrogatories^  ib.  • 

Reforence  o(  for  scandal,  469. 

but  not  for  impertinence  alone,  ib. 
Form  of: 
title,  ib. 

care  required  in  setting  out,  ib. 
first  interrogatory,  470. 

as  to  knowledge  of  the  parties,  470. 
order  of  Court  against,  ib. 

not  attended  to  in  practice,  ib. 
division  into  distinct  interrogatories,  ib. 
conclusion  of  each  interrogatory,  ib. 
last  interrogatory,  ib. 

under  the  old  practice,  ib. 
under  the  new  orders,  471. 

Inconvenience  of  new  form,  ib. 
need  not  be  used,  472. 

unless  general  interrogatory  is  necessary,  ib. 
Filing  of: 

¥rith  examiner,  ib. 

Where  examination  is  by  commission,  ib. 
Selection  of  those,  which  are  proper  for  each  witness,  ib. 

where  some  witnesses  are  examined  in  town  and  others  by  commission,  ib. 
Additional  interrogatories : 

allowed  before  examiner,  ib. 

notwithstanding  commission,  473. 
secus  before  commissioners,  ib. 
unless  by  special  order,  ib. 
Croas-inteirogatories : 
what,  466. 

Rules  with  regard  to  leading  do  not  apply  to^  468. 
must  not  apply  to  new  ftcts,  ib. 

may  be  filed  with  the  examiner,  who  examines  in  chie(  474. 
should  be  filed  before  examination  in  chief  completed,  486. 
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INTERROGATORIES— For  Ibe  examination  of 
tinued. 

if  not  filed  and  witneas  departs,  party  intending  to  cross-examiiie»  mint 
cure  his  attendance  aa  he  can,  486. 

Vide  WiTiTEsa,  Gross  Exaxistatioit  of. 
Production  of,  to  commissionen),  509. 
must  be  before  they  are  sworn,  ib. 
Further : 

may  be  exhibited  at  any  time  during  examination  of  witneas  by  ezanuDer,  472,  5M. 
aecua  during  examination  under  commission,  472,  509,  ib. 

unless  by  order,  ib. 
cannot  bo  exhibited  after  witness  has  closed  his  examination,  ib. 

unless  by  order,  ib.     Vide  Witness.     Fubther  Exaxinatiost  or. 
Before  a  Master,  840. 

must  be  signed  by  counsel,  ib. 
not  settled  by  Master, 

unless  by  special  order,  ib.     Vide  Witness,  Exaxivatio^t  or. 
Allowance  of  by  Master,  841. 
Must  be  received  by  Master,  ib. 

although  matter  might  have  been  inquired  into  before,  841. 
but  not  after  examination  closed,  ib. 
aecua  upon  special  order,  ib. 
Method  of  compelling  Master  to  receive  tfaemy  ib. 
To  supply  defect  in  proof,  416. 
In  what  cases  ordered : 

On  application  at  the  hearing,  417. 

To  prove  a  party  out  of  the  jurisdiction,  418. 
In  what  cases  upon  motion  or  petition,  ib.      Vide  Etidxitce. 
Under  articles  to  discredit  a  witness  already  examined,  601. 
Under  a  commission  of  partition,  774.     Vide  Partitioh-. 
Demurrer  to,  554. 
Nature  of,  ib. 
In  what  cases  proper,  555. 

Because  answer  may  subject  witness  to  paius  and  penalties,  656. 
to  a  forfeiture,  dec.,  ib. 
to  a  decree  against  himself  ib. 

not  affected  by  46  Geo.  3,  c.  37,  as  far  as  relates  to  a  putjt  i^ 
Will  not  lie  to  protect  witness  from  answering  as  to  the  execatiflB 
of  a  deed  to  which  he  is  a  witness,  557. 
aecua  to  any  other  question,  ib. 
Will  be  a  breach  of  professional  confidence,  ib. 
Not  because  it  is  immaterial,  555. 

aecua  where  it  is  not  only  immaterial  but  de&matory  of  a  thiid  persn,  i&w 
not  necessary,  where  witness  declines  to  produce  document  under  a  uUpami 
ducea  tecum,  558. 
Fonn  of,  ib. 

where  fiicts  do  not  appear  upon  pleadings,  559. 

must  state  the  fiusts  upon  which  witneas  relies,  ib. 
where  the  facts  appear  upon  the  pleadings,  ib. 
they  may  not  be  restated  in  the  demurrer,  ib. 
must  be  upon  oath,  560. 
How  taken  by  examiner  or  commissioner,  ib. 
Affidavit  in  support  of,  where  necessary,  ib. 

Witness  allowed  to  state  reasons  after  he  has  demurred,  ib. 
Proceedings  upon,  ib. 

where  examination  is  in  London,  ib. 
upon  commission,  ib. 
How  set  down,  561. 
Over-ruled,  if  bad,  ib. 

without  prejudice  to  another,  ib. 

new  commisdon  upon,  ib. 
partially,  ib. 
Costs  of: 

Governed  by  same  rules  as  costs  of  otiier  demmrers,  562. 
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INTERROGATORIES— For  the  examination  of  witne»e»— Coats  of^Cantinued. 

Where  partially  over-ruled,  662. 
Re-examination  of  witness  upon  the  same,  683. 
After  depositions  suppressed  for  irregularity,  ib. 

seeua  where  deposition  suppressed  for  leading,  677. 

unless  under  peculiar  circumstances,  ib. 
•ecus  where  irregularity  did  not  arise  from  mistake,  683. 
Vide  WiTKXss.     Rk-xxamixatiox  op. 
For  the  examination  of  parties  before  a  Master,  816. 

Vide  ExAxiVATiov.    Cbxditor. 
Copies  of: 

Annexed  to  office  copies  of  deposition,  674. 
IRELAND.     Vide  Vol.  1. 

Decrees  in  England  how  enforced  in  Ireland,  626. 

Upon  nulla  bona  returned  to  sequestration  in  England,  ib. 
Under  41  Geo.  3,  c.  90,  726. 
IRREGULARITY.     VMfeVol.  1. 
In  frame  of  bill : 

A  ground  for  demurrer,  65. 
In  amended  bill: 

Waived  by  demurring,  89. 
In  demurrer : 

A  ground  for  taking  it  off  the  file,  80. 

Whether  accompanied  by  answer  or  not,  81. 
but  not  for  over-ruling  it,  ib. 
By  omission  of  oath  to  a  plea  cannot  be  cured,  216. 
In  executing  commission  to  take  answer : 

How  remedied,  294. 
In  jurat     Vide  Jubat. 
In  affidavit.     Vide  Affidayit. 

A  ground  for  suppressing  depositions,  674.      Vide  Dxpositiohs. 
In  setting  down  cause,  506.     Vide  Sxttikg  Dowv  Cause. 
In  subpoena  to  hear  judgment : 
cured  by  appearance,  611. 
ISSUE,  Feigned: 

BiU  will  not  lie  for,  29. 
Object  of  the  Court  in  directing,  741. 
In  what  cases  directed : 

Where  denial  in  answer  is  contradicted  by  one  witness,  406,  727. 
Seeue  where  no  corroborating  circumstances,  405,  406. 
Answer  directed  to  be  read  at  trial  of,  ib. 
For  what  purpose,  ib. 
To  try  a  right  to  dower : 

before  assignment  of  dower  in  equity,  787.     Vide  Dowsb. 
Where  evidence  is  contradictory,  727. 
Where  evidence  is  not  contradictory,  ib. 
Where  heir-at-law  disputes  will,  728. 
Where  rector  or  vicar  disputes  a  modus,  ib. 
Where  case  not  sufficiently  proved,  738. 
Where  there  is  reason  to  believe  that  a  witness  is  interested,  ib. 
Where  material  point,  not  in  issue,  has  come  into  question  at  hearing,  ib. 

Seeua  where  point  in  pleadings  has  assumed  a  different  form,  ib. 
Upon  claims  by  persons  not  upon  record,  735. 
To  try  the  validity  of  a  part  of  a  will,  786. 
As  a  matter  of  right,  729. 

In  case  of  an  heir-at-law,  ib. 

Secua  if  heir  has  forfeited  his  right,  ib.     Vide  H«k-at-Law. 
In  the  case  of  a  rector  or  vicar,  ib. 
As  a  matter  of  discretion,  ib. 

In  all  cases,  except  that  of  heir-at-law  or  of  a  rector  or  vicar,  ib. 
Mistake  in  granting : 

A  ground  for  appeal,  730. 
Not  directed  in  what  cases : 

Where  Court  more  competent  than  jury,  ib. 
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ISSUE— FeigmJ— Not  directed  in  what  caaeB— Continued. 
In  case  of  conflicting  documents,  731. 

Seeus  in  case  of  conflicting  piesamption%  ib. 
Where  fiicts,  if  found  to  be  true  would  be  advene,  ih. 
WlKre  jury  can  only  find  one  way,  ib. 
In  cases  of  forgery,  732. 

unless  there  be  contradictory  evidence^  ib. 
Upon  a  mere  suggestion  on  the  record  unsupported  by  proo^  733. 
Upon  a  point  raued  but  in  a  different  form  from  statement  in  pleadings^  ih. 
At  what  period  of  the  suit,  734. 
At  the  original  hearing,,  ib. 
At  the  hearing  of  exceptions,  ib. 

Adjournment  of  exceptions  to  allow  time  for  trial  o(  960. 
At  hearing  on  fiirther  directions,  734. 
Upon  motion  before  hearing,  ib. 

to  commit  for  breach  of  injunction,  ib. 

but  not  on  other  occasions  without  consent,  736. 

Seats  where  object  is  to  try  a  single  fiict  upon  which  the  suit  depeodM,  ib. 
refused  in  exchequer  although  consented  to,  ib. 
Decree  for,  631. 

Form  of,  ib.     Vide  Dxcrexs. 

Can  only  be  altered  upon  rehearing,  757. 

Rehearing  of: 

How  obtained,  ib. 

Application  for  must  be  before  trial,  ib. 
Brought  on  with  motion  for  new  trial,  ib. 
One  or  more: 

In  what  cases  granted,  736. 
Double  issues : 
What,ib. 

In  what  cases  granted,  ib. 
Venue : 

Where  laid,  ib. 

Not  changed  unless  upon  special  application,  ib. 
Plaintiff  at  law: 

Who  ought  to  be,  ib. 

To  select  the  Court  in  which  it  is  to  be  tried,  737. 
Settled  by  the  Master: 

Where  parties  difier,  736. 
In  what  Court : 

To  be  selected  by  plaintifi^  737. 
Any  of  the  Common  Law  Courts,  ib. 
Trial  at  bar : 

In  what  cases  directed,  ib. 
New  trial  after,  ib. 
Admissions  by  parties : 

Directions  as  to,  ib. 
Production  of  documents  at  trial: 
Rule  as  to,  ib. 

Ordered,  Uiough  in  the  hands  of  a  party  although  not  a  party  to  issue,  738. 
Sectu  upon  actions  not  under  the  direction  of  the  Court,  ib. 
Vide  DocuxxNTs. 
Not  ordered  where  they  are  held  in  autre  droU,  ib. 

unless  they  have  been  produced  at  the  hearing,  739. 
Cannot  be  enforced  upon  order  to  produce  before  Master,  ib. 
Must  be  specially  directed,  ib. 
Bill  will  not  lie,  for  diacoveiy  of,  ib. 
Examination  of  parties,  ib. 

Not  ordered  without  their  consent,  ib. 

Seeua  where  party  is  merely  formal,  ib. 

where  issue  is  directed  upon  motion  in  consecpienoe  of  oonti*dktaiy 
affidavits,  ib. 
Order  for: 

Waives  no  objection,  ib. 
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I88UE— Feigned— Con/mtio/. 

Drawn  and  prepared : 

In  what  manner,  740. 
Form  o^  ib. 

Cannot  be  changed  upon  application  for  new  trial,  757. 
Can  only  be  changed  upon  rehearing,  ib. 
Settled: 

How,  740. 
By  Master,  ib. 

Ma8ter*B  certificate,  ib. 
Special  jury,  ib. 

Directed  by  Court  of  Chancery,  ib. 
View: 

In  what  cases  ordered,  ib. 
Defimlt  at  trial : 

Consequences  o(  ib. 
Byplainti£;  741. 

Record  carried  down  by  provito,  ib. 
Plaintiff  directed  to  try  at  next  assizes,  ib. 
Issue  taken  pro  eonfesao,  ib. 

Order  for,  not  absolute  at  first  instance,  iembles  ib. 
By  defendant,  ib.  , 

By  neglecting  to  name  an  attorney,  ib. 
Attorney  must  be  named  by  defendant,  ib. 
Taken  pro  confesfo  .* 
In  what  cases,  ib. 
Further  directions  after,  ib. 
Judge  at  Nisi  Priua  .* 

Cannot  refuse  to  try,  742. 

Must  not  refer  it  to  arbitration  without  consent,  ib. 

Arbitration : 

Issue  cannot  be  refierred  to  by  judge,  ib. 
Seeud  by  consent  of  parties,  ib. 

Party  interested  allowed  to  attend  upon,  746. 
Proceedings  upon,  742. 

Examination  of  witnesses,  ib. 

Rule  with  respect  to  will  of  real  estate,  ib. 
Reason  of  the  rule,  ib. 
appUcs  only  to  suits  to  establish  will,  743. 
and  not  to  suits  by  heir-at-law,  ib. 
must  be  acted  upon  by  judge  though  party  declines,  ib. 
Depositions  in  the  cause,  743. 
in  what  manner  read,  744. 
not  read  unless  witness  ii  dead,  ib. 
after  former  trial,  745. 
or  is  incapable  of  attending,  744. 
or  has  becomo  interested,  745. 
Admissibility  of: 

determined  by  judge  at  Nisi  Prius,  744. 
but  may  be  by  this  Court,  ib.     Viie  Di  Bsns  Esse. 
Judge's  certificate,  746. 
Potiea : 

Endorsement  of  special  circumstances  upon,  ib. 
Bill  of  exceptions : 

Will  not  lie  to  judge's  charge,  ib. 
.  Tendered  and  signal  and  afterwards  argued,  ib. 
Dtsmiasal  of  bill  after  trial,  747. 
Nonsuit: 

In  what  cases  proper,  ib. 
New  trial: 

Can  only  be  granted  by  the  Court  of  Chaneery,  ib. 
Distinction  between  actions  and  issues,  ib. 
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IsiSUE— Feigned — New  trial — Continued. 
Practice  as  to  granting,  747. 

Different  in  equity  from  law,  ib. 
Upon  what  grounds  granted : 

because  verdict  not  satisfactory  to  the  Court,  748. 

though  it  would  not  be  granted  at  law,  ib. 
because  verdict  is  contrary  to  the  weight  of  evidence,  ib. 
Steua  at  law,  ib. 

or  where  judge  certifies  that  he  is  satisfied  with  verdict,  ib. 
On  production  of  new  evidence,  749. 

Seeua  where  party  was  in  possession  of  evidence  but  did  not  produce  it  at 
trial,  751. 
On  the  conviction  of  a  former  witness  of  perjury,  749. 

of  a  party  of  forgery,  ib. 

Of  surprise,  ib. 

by  the  production  of  evidence  not  in  issue,  ib. 

Seeus  where  party  had  notice  of  the  general  natare  of  the  eviJcncr, 

750. 
Seeua  where  party  was  aware  that  the  evidence  coold  be  produced, 
751. 

Where  party  himself  has  produced  evidence  which  was  a  sm- 
prise  on  the  other,  81. 
Of  surprise : 

although  verdict  waa  against  such  evidence,  751. 
Of  fraud,  750. 

not  at  the  instance  of  party  committing  it,  752. 
party  setting  up  forgeries  not  allowed  to  say  they  are  immaleriai^  ib. 
Of  the  abeence  of  a  material  witness,  ib. 

Seeua  where  his  evidence  only  tends  to  corroborate  otbecs^  ib. 
Of  misdirection  by  the  judge,  ib. 

Seeus  where  Court  is  satisfied  that  no  other  verdict  coold  have 
given,  753. 
Of  misconduct  of  jury,  752. 
Of  irregularity  in  the  trial,  ib. 
Of  the  rejection  of  evidence,  753. 

Seeua  where  Court  is  satisfied  that  verdict  is  right,  ib. 
Although  former  verdict  is  satisfactory,  ib. 
Where  matter  relates  to  land,  ib. 
Whether  copyhold  or  freehold,  ib.  n. 

Where  object  is  to  establish  will  against  heir,  ib. 
After  second  verdict  against  heir-at-law,  ib. 
After  two  verdicts  one  for  and  the  other  against  heir,  ib. 

Seeua  where  party  has  done  any  thing  to  prejudice  trial,  754. 
After  two  verdicts  against  heir,  ib. 
After  three  verdicts  against  heir,  ib. 
if  Court  dissatisfied,  ib. 
not  usual,  ib. 

refused  where  the  second  trial  was  at  bar,  ib. 
where  neither  of  the  trials  wore  at  bar,  ib. 
Without  setting  aside  former  verdicts,  765. 
in  what  cases  granted,  ib. 

on  payment  of  costa  of  the  suit,  ib. 
efiEect  of,  ib. 

Former  verdict  may  be  given  in  evidence,  ib. 
upon  shewing  upon  title  it  was  given,  ib. 
how  rebutted,  ib. 

by  shewing  mal-practices,  ib. 

even  in  guardian  of  inlant,  ib. 
Application  for: 

In  what  manner  made : 

by  motion  or  petition,  ib. 
At  what  time : 

before  hearing,  on  further  directions,  755. 

ought  not  to  be  at  same  time  with  further  dtrectionfly  766. 
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ISSUE — New  trial — application  for — Continutd. 
To  what  Court : 

must  be  to  the  Court  of  Chancery,  745. 
to  the  same  judge  that  directed  it,  756. 

or  to  the  person  holding  the  same  office,  ib. 
To  Lord  Chancellor,  by  way  of  appeal,  ib. 
Order  as  to  numlier  of  counsel,  ib. 
not  acted  upon,  757. 
Judge's  notes : 

Application  for  : 

Not  granted  as  of  course,  ib. 
How  to  bo  made,  ib. 
Form  of  issue : 

Not  changed  upon  order  for  new  trial,  ib. 
Rehearing  of  order  for,  ib. 

For  the  purpose  of  changing  form  of  issue,  ib. 
Application  for : 

When  to  be  made,  ib. 
not  after  trial,  ib. 

allowed  to  come  on  with  motion  for  new  trial,  ib. 
Farther  directions  upon,  ib. 

Petition  to  set  down  case  for,  ib. 

Not  until  after  first  four  days  of  term  following  the  trial,  ib. 

Hearing  upon,  758. 

Decree  upon,  ib. 

generally  in  accordance  with  verdict,  ib. 

unless  Court  thinks  issues  improperly  framed,  ib. 
although  verdict  found  upon  oath  of  one  witness  against  answer,  ib. 
if  issue  has  not  been  tried,  759. 

in  consequence  of  compromise,  ib. 

of  reference  to  arbitration,  ib. 
Costs: 

Are  in  the  direction  of  the  Court,  ib. 
Cannot  be  obtained  upon  motion,  ib. 
Bo  not  follow  the  verdict  as  a  matter  of  course,  ib. 
but  usually  do,  760. 

except  in  the  case  of  an  heir-^t-law,  ib. 
Of  heir-at-law,  ib. 

generally  given  him  though  will  be  established,  ib. 
Bceus  where  be  sets  up  insanity  and  fails,  ib. 
Costs  against : 

only  directed  in  very  strong  cases,  ib. 
spoliation  or  secreting  of  will,  ib. 
where  he  sets  up  insanity  knowing  devisor  to  have  been  sane,  760. 
where  he  has  been  guilty  of  vexatious  conduct,  ib. 
where  he  has  filed  a  bill  when  he  might  have  proceeded  by  ejectment,  ib. 
even  though  bill  is  to  remove  outstanding  terms — if  it  is  dismiss- 
ed, ib. 
where  new  trial  has  been  ordered,  ib. 

usually  reserved  till  after  new  trial,  ib. 

8tcu9  where  new  trial  granted  as  a  matter  of  indulgence,  ib. 
or  because  of  the  value  of  the  property  alone,  761. 
where  more  than  one  new  trial,  ib. 
Of  motion  for  new  trial,  ib. 
where  dismissed : 

not  costs  in  the  cause  unless  dismissed  with  costs,  Ib. 
Where  plaintiff  gives  notice  of  trial  but  does  not  proceed,  762. 
Advance  made  out  of  fund  in  Court  to  defray  costs  of  trial,  ib. 
Bill  may  be  dismissed  after  decree  for,  356. 
iteciu  where  trial  has  taken  place,  ib. 
ISSUE  DEVISAVIT  VEL  NON.     ViVe  Vol.  1. 
Right  of  heir  to  an  issue,  438. 
Role  as  to  examination  of  witnesses  on,  ib. 

Does  not  apply  where  bill  filed  by  heir  to  set  will  aade,  ib.     Vide  Iiiub  Fiiffiru. 
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ISSUE  IN  PLEADING: 

How  taken  upon  plea,  223.      Vide  Plea. 
ISSUE,  MATTERS  IN.     ride  Vol.  I. 

What  matteia  are  aaid  to  be  in  issue,  410. 

What  are  necessary  to  be  to  entitle  party  to  prove  tbem,  41 1. 

General  allegations : 

In  what  cases  sufficient  to  authorize  eviJence  of  particular  futa^  lb. 
Special  fiicts : 

In  what  cases  proved  under  general  allegations,  ib.      Vide  Etisbvcb. 
JEW: 

How  sworn  to  answer,  270. 
Commission  to  take  answer  of,  286. 
JOINDER  OF  SEVERAL  DEFENCES,  349. 
What  defences  may  be  joined,  ib. 
Each  must  refer  to  separate  parts  of  bill,  ib. 

As  well  in  substance  as  in  words^  ih. 
Form  of  defences,  860. 
Title  of  defences,  ib. 
In  what  manner  put  in,  361. 
Argument  of  plea  or  demurrer,  ib. 

Exceptions  to  answer  after,  ib. 
Amendment  of  bill  after  partial  demurrer  allowed,  ib. 
not  after  plea  without  special  order,  352. 
JOINDER  IN  COMMISSION.     Vide  Coxmissios. 
JOINT-TENANTS: 

Cannot  set  up  Statute  of  Limitations  against  each  other,  158. 
Secus  tenants  in  common,  ib. 
JOINTRESS: 

In  what  cases  she  may  demur  to  bill  for  discovery  of  her  jointure  deed,  55. 
Widow  may  plead  her  settlement  in  bar  to  discovery  of  her  title  deeds^  199. 
unless  plaintiff  ofiers  to  confirm  her  jointure,  ib. 
JOINTURE : 

Wife's  right  to  not  affected  by  sequestration,  718. 
JUDGE'S  NOTES: 

Application  for,  757.     Vide  Issux. 
JUDGE'S  CERTIFICATE  UPON  CASE.     Vide  Casb. 
JUDGMENT; 

Of  a  Court  of  Law : 

Plea  o(  184.     Vide  Plea. 
Of  Lord  Mayor's  Court: 

Plea  of,  ib.      Vide  Plxa. 
Of  Court  not  of  Law,  ib.     Vide  Plxa. 
JUDGMENTS  AT  LAW.     Vide  Y  oil. 

Decrees  and  orders  of  Courts  of  Equity  to  have  the  same  force  as,  692. 

but  must  have  been  duly  registered,  pursuant  to  1  &  2  Vict,  c  110,  ib. 
carry  interest  at  the  rate  of  4  per  cent,  from  date,  698. 
Operation  of— under  I  dc  2  Vict.  c.  110,  694. 
upon  real  estates,  ib. 

judgment  creditors  to  have  same  benefit  as  parties  having  direct 
695. 

but  not  till  one  year  after  judgment  entered  up,  ib. 
or  in  cases  of  bankruptcy^  unless  entered  np  twelve 
bankruptcy,  ib. 
upon  stock  in  the  public  funds,  696. 
or  in  public  companies,  ib. 
method  of  charging,  ib. 
order  of  judge,  ib. 

not  to  operate  till  six  months  after  date,  ib. 

may  be  obtained  in  the  first  instance  ex  patie^  697. 

shsll  be  order  to  shew  cause  only,  ib. 

will  restrain  sale  or  transfer,  till  discharged,  ib. 

may  be  made  absolute  on  affidavit  of  service^  ib. 

may  be  varied  or  discharged  by  Court,  ib. 

Costs  of,  in  discretion  of  Court,  ib. 


JUDGMENTS  AT  LAW— Conh'mittf. 

Ghaige  obtained  under  1  dk  2  Vict  c.  110,  fi>rfetted,  if  cmditor  obteining  it  tball  amtt 

the  party,  697. 
Interest  on,  may  be  levied  by  writ  of  execation  on  judgment,  ib.     Vide  brrBBUT. 
JUDGMENT,  Foreign.     Vide  Fobkisk  Judomkitt. 
JUDGMENT  CREDITOR.     Vide  Vol.  1. 

to  have  Hune  remedies  in  equity,  as  party  having  a  direct  charge,  696. 
In  what  manner  to  obtain  the  benefit  of  his  judgment,  ib.   Vide  JusexiirTB  at  Law. 
having  obtained  a  charge  forfeits  it  if  he  arrests  the  party,  697. 
JUDICIAL  NOTICE.     Vide  Vol.  1. 
Matters  of  which  Courts  take,  23. 

The  recognition  of  foreign  states,  ib. 
War  between  this  country  and  another,  ib. 

eeetts  war  between  foreign  states,  ib. 
Accession  of  the  King,  ib. 
Proclamations  of  the  King,  ib. 
Parliament,  time  and  place  of  holdiiig,  ib. 
Sessions  of,  ib. 
Prorogation  o^  ib. 
Proceedings  o^  ib. 
Laws — ^Ecclesiastical,  ib. 
Civil,  ib. 
Maritime,  ib. 
Customary  course  of  descent  in  gaoelkindt  ib. 

Borou^  English,  ib. 
Almanac,  course  o^  ib. 
Division  of  England  into  Counties,  ib. 

Provinces,  24. 
Dioceses,  ib. 
meaning  of  English  words^  ib. 
terms  of  art,  ib. 

where  only  local  in  their  use,  ib. 
weights  and  mAunires,  ib. 
Time-rOfdinary  measurement  o(  ib. 
Courts  at  Westminster,  (Superior:) 

existence  and  course  of  proceedings  in,  ib. 
of  general  jurisdiction,  ib. 
of  Counties  Palatine,  ib. 
Officers— privileges  ot,  ib. 

JURAT: 

of  answer.     Vide  Ahswbr. 
irregularity  in,  cannot  be  waived,  280. 

may  be  objected  to  at  any  time,  ib. 

JURISDICTION.     Vide  Vol.  1. 

Demurrer  to,  26,  82.      Vide  DiMURmzn. 
of  Courts  of  Equity,  concurrent  vrith  Courts  of  Law,  29. 
in  matters  of  account,  ib. 
of  partition,  ib. 
of  assignment  of  dower,  ib. 
of  hvjA,  ib. 

seeus  of  fraud  in  procuring  wills,  ib. 
as  to  awards.      Vide  Awabds. 
Summary — provided  by  Statute : 

demurrer,  because  there  ii,  81.     Vide  DsxuKBims. 
InliBrior-^principal  Courts  oi,  ib. 
The  Courts  of  Durham,  ib. 
of  Lancaster,  ib. 
of  the  city  of  London,  ib. 
of  the  Universities,  ib. 
of  the  Cinque  Ports,  38. 
Objection  to,  must  be  taken  either  by  demurrer  or  plea,  140. 
of  Court  of  Chancery.     Vide  Coubt  or  Chakcbbt. 
Pleas  to  the.     Vide  Plbas. 
Vol.  v.— R 
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JURY,  Mificondact  <^: 

a  gToond  for  new  tzial,  in  what  caaeiy  762.     Vide  Imub. 
Special.     Vide  Issvk. 

JUST  ALLOWANCES: 

Direction  to  Master  to  make,  887. 

always  general  in  first  instance,  ib. 
not  decided  upon  by  Court,  unless  upon  exceptions  to  Master's  report,  ib. 

seciM  under  special  circumstances,  ib. 
What  are: 

payment  and  expenses  by  trustees  or  personal  reprosentathres  in  the  liur 

of  their  trust,  887. 
sums  paid  for  legacies: 

although  decree  only  directs  an  account  of  debts  and  genefal  ezpenae^  ih. 
Costs,  chaxges,  and  expensesy  incurred  in  taking  the  opinion  of  oonnaeiy  Ac,  068b 
Expenses  of  a  sale,  ib. 

of  employing  a  sofidtor,  889. 

but  his  bill  must  be  moderated,  ib. 
of  agents  and  receiver^  ib. 
of  accountants,  ib. 
Charges  and  expenses  of  next  firiend  of  an  infimt^  888. 
What  are  not: 

no  compensation  allowed  to  trustees  or  personal  representatives  lor  loas  of  Iibc^  ft. 
though  executor  has  renounced,  and  yet  is  assisting  in  the  exeartioo,  and  hai 
benefited  the  trust,  dec.,  ib. 

to  the  prejudice  of  his  own  affiurs,  ib. 
though  executor  had  acted  as  commission  agent  for  testator,  in  his  life- 
time, ib. 

8eeu8  where  the  assets  are  in  the  East  Indies^  889. 

in  which  case  executor  is  allowed  to  charge  agency, 

eeiving  the  assets,  890. 
although  legacy  is  given  him  by  will,  ib. 
without  deducting  tiie  amount  of  his  own  legacy,  ib. 
rule  applies  as  well  where  executor  has  no  legacy  as  where  he  has^  ik. 

to  solicitors  and  attorneys  who  are  trustees  and  act  themseHos  as 

tors  in  the  a£BiirB  of  the  trust,  889. 
Specific  claims  made  by  answer  and  not  noticed  in  decree,  will  not  be  pnm 
as  just  allowances  in  Master's  Office,  890. 
JUST  EXCEPTIONS,  Saving.     Vide  Dxpositiovs,  Rkadhto  or. 
KIN,  next  of.     Vide  Nxxt  or  Kiir. 
KING'S  ACCESSION.     Vide  Accxssiok. 

PROCLAMATION.     Vide  Proclamations. 

PRIVILEGES.     Vide  Privilxsxs. 

LACHES  of  trustee: 

will  not  affiict  infimt  cestui  que  tnut,  180. 

of  defendant : 

Effect  ot,  upon  defendant's  right  to  disnuss,  381.     Vide  Bisxissal  ot  Biix. 
LAMBETH  LIBRARY: 

Ancient  writings  and  records  from,  may  be  proved  viva  ooee,  443.     Vide  Exnarrs. 
LANCASTER,  County  Palatine  of.     Vide  Vol.  1. 

Demurrer,  because  subject  matter  is  within  the  jurisdiction,  82* 
LAND,  possession  of: 

Bill  will  not  lie  for  the  reooveiy  o^  39. 

Suits  for. — Within  what  time  commenced. 
Vide  Estates.  Lixitatiov,  Statutks  or. 
LAW: 

Demurrer,  because  bill  does  not  state  plaintiff's  rig^  to  have  been  estabfished  at,  71. 

Inferences  on  matters  of: 
not  to  be  pleaded,  21. 
LAWS,  Eoclesiaslical: 

Judicially  noticed,  33. 

Civil,  ib. 

Maritime,  ib. 
LAWYER  AND  CLIENT,  Confidence  between.     Vide  ComnwcB,  Pkovsmiwax. 
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LEADING  INTERROOATOBIE8: 

What,  467. 

a  ground  for  rappreonzig  depodtioni^  576.     Vide  IimmBOftATomns.  Bbpobxtioss. 
LEGACIES: 

within  the  opeialion  of  the  Statute  of  Lunitatioiia,  3  d:;  4  W.  4,  e.  37, 163. 
LEGACIES  AND  ANNUITIES ; 

Inquiriefl  as  to,  in  Master's  Office,  869. 
no  advertiaements  neoenary,  ib. 

but  lists  in  the  form  of  state  of  fisicts  must  be  brought  in,  ib. 
Where  payments  have  been  made,  ib. 

Receipts  must  be  produced,  ib. 
Payments  of  allowed,  under  the  head  of  just  allowances,  888. 
Vide  Just  Allowakcks. 
LEGAL  ADVISER  AND  CI^IENT,  Confidence  between. 

VUie  CoRTinxircx,  PaorBssioHAii. 
LEGATEE : 

filing  bill,  entitled  to  benefit  of  depositions  in  finrmer  suit  against  same  executor,  430. 
Residuary: 

not  a  competent  witness  to  increase  the  asseti^  461. 
General: 

in  what  cases  entitled  to  attend  proceedings  in  Master's  Office,  801. 
Vide  Master's  Omcx. 
LENGTH  OP  TIME: 

can  be  taken  advantage  of  by  demuner,  as  well  as  by  plea,  43. 
In  cases  of  redemption  of  mortgage,  43.     Vide  Limitatiov%  (Statutbs  of.) 
LETTERS: 

thirty  years  old — ^prove  themselves,  436.     Vide  Erinsircx. 

to  prove  agreement,  read  from  pleadings,  need  not  be  stamped,  635. 

and  other  documeiits: 

admitted  as  evidence,  where  not  specifically  noticed  in  pleadings,  414. 
to  prove  iadta,  ib. 
but  not  as  admissions,  ib. 
papen  and  writings.     Vide  Docuxxsrs. 
L.EWDNES8: 

proofed  411.     Vide  Erisxvcx. 
UBEL : 

In  what  cases  defendant  must  make  discovery,  though  it  would  shew  him  to  be  guilty 
of  publishing,  50,  51. 
JLIBELLUS  AETICULATUS.' 

the  foundation  of  the  interrogatories  in  a  bill,  838. 
WBERTY  TO  APPLY: 

In  what  cases  reserved,  641. 

Decree  with  reservation  of— final,  643. 

Applications  under,  ib. 

by  motion  or  petition,  ib. 
LIEN: 

Commissioners  of  partition  have  none  upon  commission  for  their  charges,  785. 
LIFE  INTEREST: 

Rule,  as  to  interest  of  purchase  money,  upon  sales  of,  913. 
LIMITATION,  Statutes  of: 

a  good  ground  of  demurrer,  45. 
Where  there  is  a  positive  limitation  of  time,  ib. 

teeui  where  the  question  is  only  whether  Court  vrill  infer  acquiescence,  ib. 
31  Jac.  I,  c.  16. 
EffiMt  of: 

In  hairing  a  claim  by  a  creditor  under  decree^  866. 
may  be  pleaded  in  bar,  151. 

to  a  biU  to  establish  a  right  to  lands^  ib. 
to  redeem  a  mortgage,  153. 
to  restndn  setting  up  outstanding  terms^  ib. 
to  recover  a  demand  on  simple  contract  ib. 
for  an  account,  ib. 
Exception  as  to  merchant's  acoounts^  154. 

will  not  apply,  where  accounts  have  been  doted  Ibr  more  than  six  yean^  ib. 
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LIMITATION,  Statutes  of— 21  Jac.  1,  c.  16— May  be  pleaded  in  hu^Conimmed. 
to  transactions  with  a  foreign  Prince,  154. 
to  aoooimts  with  a  penon  employed  to  get  in  debAi^  U>. 
to  inland  merchants,  ib. 

to  dealings  between  tradesman  and  cratemer,  ib. 
or  where  items  are  all  on  one  side,  ib. 
cannot  be  pleaded  to  a  bill  to  enforce  a  trust,  ib. 

to  a  demand  against  the  separate  estate  of  a  married  wmmm,  ib. 
where  there  is  a  trust  for  payment  of  debts,  156. 
after  a  bankruptcy,  156. 

seeus  where  there  is  a  devise  for  payment  of  debls^  ib. 
Effiwt  of  advertisement  for  creditorB^  155. 
Effect  of  a  decree  for  payment  of  debts^  156. 
Rule  that  eeaiui  que  tnut  is  bound  by  laches  of  his  trustee,  167. 

confined  to  cases  where  the  possession  of  trustee  is  not  adyeise  to  his  cmCm  fue 

trust,  ib. 
E&ct  o^  upon  jotnt4enaiits^  168. 
coparceners,  ib. 
tenants  in  common,  ib. 
In  what  cases  possession  of  trustee,  is  the  possessioii  of  oeflut  que  inai^  ft>- 
cannot  be  i^eaded  to  a  bill,  to  set  aside  a  transaction  for  fraud,  ib. 
sectM  where  fraud  discovered  itiany  years  before,  ib. 
for  mistake,  ib. 
Admowledgments  or  promises  will  take  the  case  out  of  the  slitBle,  169. 
where  demand  upon  simple  contract^  ib. 
but  not  upon  a  tort,  1 60. 
or  upon  a  spedatty,  ib. 

must  be  in  writings  159. 
Stat  9  Geo.  4,  c.  14,  ib. 
does  not  take  av?ay  the  efieet  of  payment,  160. 
confined  to  demands  upon  simple  contract,  ib. 
Persons  under  legal  disabilities  not  precluded  by,  ib. 
does  not  operate  where  debtor  is  beyond  sea%  161. 
cannot  be  pleaded,  where  executor  has  not  proved,  ib. 

tteuB  where  executor  de  aon  tort,  ib.  ^ 

by  assignee,  where  assignor  could  not  set  it  up,  ib. 
Stat  3  dt  4  W.  4,  c  S7,  162. 

amended  by  7  W.  4,  1  Vict  28,  ib.  n. 
applies  to  suits  in  equity,  ib. 

only  where  relating  to  real  pnyperty,  &• 
or  to  legacies,  ib. 
from  what  time  its  operation  commences,  ib. 
In  suits  relating  to  land  or  rent,  ib. 
In  cases  of  express  trust,  ib. 
against  whom  it  operates,  ib. 

does  not  apply  to  suits  between  trustee  and  cestui  que  trust,  ib. 
Operation  irf": 

In  cases  of  concealed  fraud,  ib. 

not  against  purchaser  for  valuable  consideration,  168. 
or  in  cases  of  acquiescence^  ib. 
In  cases  of  mortgage,  ib. 

XfiO  redemption  after  20  years  possessimi,  ib. 

what  acknowledgment  will  take  case  out  of  staHitB,  ib. 
where  more  than  one  mortgagor,  164. 

mortgagee,  ib. 
where  mortgagee  giving  aeknowledgBent  has  only  a  ifaan,  165. 
In  cases  of  money  charged  on  land : 
on  recovery  after  20  year%  ib. 

after  last  payment  or  acknowledgment,  ib. 
Legacies— not  recoverable  after  20  years,  ib. 
nor  interest  on  after  six  years,  ib. 
Arrears  of  dower — ^not  recoverable  after  six  years,  iU 
Rent  or  interest  not  recoverable  after  six  yean^  ib. 
unless  acknowledged  in  writing,  ib. 
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UMITATIONS,  Sutate  of— Raul  or  intarart  not  reeoTenbla  after  aix  jmn^CanHnued. 
uulesB  prior  mortgagor  had  bean  in  pomciwion  within  one  year,  167. 
Stat  West.  2,  (13  £dw.  3,  c.  5.) 

In  what  caaes  pleadable  in  bar,  168. 
Stat.  2  dc  3  W.  4y  c.  7,  for  shortening  the  time  of  preacription,  169. 
Stat.  S  &  4  W.  4,  for  Airther  amendment  of  law,  ib.     Vtde  Plsai. 
LIMITATION  OVER: 

That  diacovery  would  shew  that  one  had  taken  efiect^-not  a  groond  lor  demnner,  54. 
LONDON,  City  of: 
Courts  of: 

Demurrer  because  subject  matter  is  within  the  jurisdiction  ot,  33. 
LORD  MAYOR'S  COURT : 
Plea  of  judgment  in,  184. 
LOSS  of  Instrument: 

Relieved  agaimit  in  equity,  29. 
Plea  oi;  139. 
LOT: 

Partition  by,  780.      Vide  Pabtitiov. 
LOTS: 

Consolidation  of: 

Upon  opening  biddings^  925.     Vide  Binsivoa. 
LUCID  INTERVAL : 
Onua  probandi  : 

Where  act  is  alleged  to  be  done  during,  410. 
What  is  sufficient  to  constitute  one,  ib. 
LUNACY: 

Plea  o(  141 .     Vide  Plba. 
LUNATIC : 

Not  a£fected  by  statute  of  Emitations^  160. 
Commiuion  to  take  auswcr  ot,  287. 
Answer  o(  by  committee : 
Liable  to  exception,  302. 

Answer  o^  by  committee,  may  be  read  against,  403.     Vide  Isiot  ob  Luvatic. 
MAINTENANCE  AND  CHAMPERTY: 

Demurrer  because  discovery  may  subject  defendant  to  penalties  o^  46. 
MALA  FIDES: 

What  sufficient  to  induce  Court  to  vacate  inrolment,  686. 
Vide  DicBxxs,  (inrolment  of.) 
MARITIME  LAWS: 

Judicially  noticed,  23. 
MARRIED  PERSONS.     Vide  Babov  akd  Faxs. 
MARRIED  WOMAN.     Vide  Fxxs  Coyxbt. 
MASTER  OF  THE  ROLLS: 

May  direct  a  case  for  the  opinion  of  a  Court  of  Law,  767, 
MASTER  IN  ORDINARY: 
Powers  and  duties  of: 

to  decide  upon  the  materiality  of  discovery,  256.     Vide  Excxpnoirs. 
to  decide  upon  right  of  parties  to  attend  proceedings  before  him,  803. 
May  refuse  to  mark  solicitor's  attendance  in  his  book,  ib. 
May  direct  parties  appearing  by  one  solicitor  to  attend  by  separate  solicitors,  ib. 
Whether  bound  to  set  up  statute  of  limitations,  157. 
to  certify  the  state  of  proceedings  in  his  office,  794. 
Production  of  documents  before.     Vide  Docuxxitts. 
Examination  of  parties  before.     Vide  Exaxivatiov. 
Re&rences  to,  789,  854. 
General  objects  of,  ib. 
To  make  preliminary  inquiries,  632. 
as  to  title,  633.     Vide  Titlx. 
as  to  persons  interested,  635. 

Vide  NxxT  of  Kin.     Class,  Pxbsovs  co^rsTXTUTiiro. 
as  to  right  of  plaintiff  to  character  he  aswimea,  637.     Vide  Pxdiobxx. 
To  what  Master  made: 

Where  previous  reference  has  been  made,  789. 
Vide  Mastxb  iv  Rotation. 
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MASTER— Reference  to— To  what  Master  made—Con/mtiedL 
Where  no  preTioofl  reference  has  been  madey  789. 
To  the  vacation  Master : 
In  what  cases,  792. 
Cannot  be  withdrawn  from  Master  without  an  order,  791. 
Vide  Mastik's  Oftics. 
MASTER  IN  ROTATION : 
How  ascertained,  789. 

With  reference  to  application  under  the  Stat  3  dbi  W.  4,  e.  94,  a.  13»  and  atifai 
of  1833,  and  under  interlocutory  orders^  790. 
Where  previous  reference  has  been  made,  ib. 
Where  no  preylous  reference  has  been  made^  ib. 
In  cases  of  decrees  and  decretal  orders,  791. 

Where  previous  reference  has  bemi  made,  ib. 
Where  no  previous  reference  has  been  madey  ib. 
Reference  to  Master  in  rotation  will  authorize  reference  to  Master  to 
previous  reference  has  been  made,  ib. 
Application  to: 

To  enlarge  publication  must  be  made  to,  568. 

seciM  after  publication  has  passed,  ib. 
Manner  of  making,  ib.     Vide  Pubkicatiov. 
MASTER'S  OFFICE  : 
Proceedings  in : 

Certificate  of  stoto  of,  794. 
Conduct  of  cause,  792. 

Belongs  to  plaintiff  or  perwn  obtaining  order,  ib. 

Course  of  proceeding  where  he  omits  to  carry  in  decree,  ib. 
or  to  prosecute  it  afterwards,  793. 
Application  to  take  conduct  of  cause  from  plaintifl^  ib. 
May  be  to  Master,  ib. 
Or  to  Court,  ib. 

even  though  Master  has  been  applied  to  and  refused,  ib. 
Where  suit  is  abated,  ib. 

by  death  of  defendant,  ib. 
Warrant  to  consider  jdecree,  794. 
Attendance  upon,  ib. 
Object  of,  ib. 
Difficulties  of,  ib. 
Not  always  taken  out,  796. 
Warrants: 

General  nature  of,  797. 
Form  of,  ib. 
How  obtained,  ib. 
Service  of,  ib. 

In  ordinaiy  cases,  ib. 
Upon  persons  who  are  not  parties,  894. 
May  be  upon  their  solicitor,  ib. 

aecua  where  personal  service  is  necessaiy,  ib. 
In  special  applications  under  the  3  &  4  W.  4,  c.  94,  s.  13,  Ac,  ib. 
In  cases  of  warrants  to  sign  the  report,  796. 
On  leaving,  798. 
To  proceed,  ib. 

After  new  affidavit  has  been  left,  ib. 
May  be  sued  out  as  often  as  necessary,  ib. 
Peremptory  in  all  cases,  799. 
Attendance  upon,  796. 

Should  be  marked  by  the  Master,  ib. 
Defeult  in : 

Master  may  proceed  ex  parte,  ib. 
Certificate  o^  800. 

Costs  occasioned  by,  to  be  paid  by  absent  party,  ib. 
Solicitor  not  attending  not  allowed  fee^  799. 
Time  of  hearing  upon  each  warrant,  ib. 
May  be  enlarged,  ib. 
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MASTER'S  OFFICE— Proceedings  in— WamnUh- Time  of  bearing  upon  each  wavrant— 
Continued. 

etiam  solicitor's  fee,  799. 
Peremptory  in  all  cases,  ib. 
De  die  in  diem  .* 

Formerly  not  without  special  order,  il>. 
But  now  in  discretion  of  Master,  ib. 
Ex  parte : 

Upon  fidlure  of  attendance,  ib. 
In  what  cases,  ib. 

Oath  of  service  of  warrant,  ib. 

required  as  to  warrant  on  leaving  as  well  as  to  proceed, 
800. 
Not  confined  to  failure  of  attendance  by  one  party,  ib. 
Not  to  be  reviewed  except  Master  satisfied  that  party  was  not  guilty  of 
willful  default,  ib. 

and  then  only  on  payment  of  costs,  ib. 
Parties  entitled  to  attend,  801. 
General  rule,  ib. 

All  persons  interested  in  the  estate  or  fund,  ib. 
Extends  to  persons  who  are  only  qwiei  parties,  804. 
Restrictions  upon : 

In  cases  of  inquiries  into  title,  801. 
general  legatees,  ib. 

parties  entitled  to  real  and  personal  estates^  802. 
executors,  ib. 
trustees,  ib. 

persons  having  charges,  ib. 
creditors^  ib. 
to  be  determined  by  Master,  ib. 

at  the  meeting  to  arrange  proceedings,  803. 
or  at  any  future  attendance,  ib. 
Master's  determination : 
how  enforced,  ib. 

by  refusing  to  mark  solicitor's  attendance,  ib. 
how  appealed  from,  ib. 
Several  parties  appearing  by  one  solicitor  may  be  ordered  to  attend  by  separate 

solicitors^  ib. 
Where  bill  has  been  taken  pro  confesso,  804. 
After  appearance  to  subpoena,  ib. 

Defendant  must  be  served  with  all  warrants,  ib. 
but  cannot  appear  without  order,  805. 

which  will  not  be  granted  except  upon  term%  ib. 
Seeua  where  there  has  been  no  appearance  to  subpoena,  ib. 
May  take  copies  of  all  proceedings  which  affect  their  interests,  ib. 
and  will  be  allowed  the  same  on  the  taxation  of  costs,  ib. 
but  are  not  obliged  to  do  so,  ib. 
May  take  copies  of  such  parts  only  as  they  require,  806. 
Copies  of: 

May  be  taken  by  all  parties  entitled  to  attend,  805. 
Will  be  allowed  in  taxation  of  costs,  ib. 

9eeus  where  not  taken  or  transcribed  from  a  copy  taken  in  Master's 
Office,  806. 
Parties  attending  Master  not  obliged  to  take  copies^  ib. 
-^— ^  may  take  copies  of  such  parts  only  as  they  require,  ib. 
Right  to  take,  extends  to  all  proceedings  by  whomsoever  brought  in,  ib. 
To  compel  production  of  documents,  807.     Vide  Docuxxkts,  Pbosvctiof  or. 

■ examination  of  parties^  815. 

Vide  £xAMiVATio:r  ot  Partiks. 

examination  of  persons  coming  in  under  claims,  829. 


Vide  ExAXiKATioir. 
Evidence  before  Master,  830. 

Vide  EviDxircx.     Wititxss.     Ihttsrrooatobtes.     Appidatit. 
Cannot  be  received  after  warrant  on  preparing  report,  849. 
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MASTER'S  OFFICE^Proceedingt  inr^Continued, 

Publication  of  depositions.     Vide  Publication. 
Inquiries : 

As  to  heir-at-law,  next  of  kin,  persons  of  a  class,  ertdHon,  dec. 

Vide  Claijis. 

As  to  legatees  and  annuitants^  869,     Vide  AwmrTAVTs,  Lsoatski. 
As  to  facts,  870. 

As  to  title,  ib.     Vide  Titlx  to  Estates. 
Upon  aocountl^  877.     Vide  Accouhts.     Rbbts.     Sbttucd  Accovvtb.    8vm- 

CHAROIHO    ATtD    FALSlFriKG. 

Computation  of  interest,  891.     Vide  Ihtkrest.     Rxsts. 
Settlement  of  deed^,  conveyances,  6ce.,  898.     Vide  Covtbtajicbb. 
Appointment  of  new  trustees,  901.     Vide  TRrsTXxs. 
Sales  of  property,  902.     Vide  Salxs. 
Preparing  rsport,  933.     Vide  Report. 
Difficulties  in : 

How  remedied : 

Application  to  the  Court  for  further  powers,  938. 

not  permitted  for  the  purpose  of  getting  the  Court  to  point  oat  tai 
of  report,  ib. 

MASTER'S  REPORT,  933.     Vide  Report. 
MASTER'S  CERTIFICATE.     Vide  Certificate. 
MASTER'S  CLERK: 

generally  the  person  by  whom  sales  under  decrees  are  made,  902.     Vide  Saxes. 
MATERIALITY  OF  DISCOVERY: 

to  be  decided  upon  by  Master,  255. 
MEASURES  AND  WEIGHTS: 

Judicially  noticed,  24. 

MEMBERS  OF  PARLIAMENT: 

Method  of  enforcing  decrees  against,  728.      Vide  SsavESTRATiov. 

Method  of  enforcing  production  of  documents  by,  811,  n. 

of  compelling  examination  of,  821. 

MERCHANTS'  ACCOUNTS: 

excepted  out  of  Statute  of  Limitations^  21  Jac  1,  c  16,  153.     Vide  Plea. 
MESSENGER: 

Return  of  commiflBon  by,  291.     Vide  Coxxibsioh. 
MILL: 

Partition  of,  779.     Vide  Partitiok. 
MINES  AND  COLLIERIES,  Sales  of: 

Rule  as  to  opening  biddings  upon,  927.     Vide  Binnives. 
MINUTES  OF  DECREES.     Tide  Decrees. 
MISBEHAVIOUR  IN  OFFICE : 

Proof  of,  411.     Vide  Etidsxcb. 
MISCASTING  IN  SCHEDULES: 

Amended  aAer  enrolment  of  decrees,  689.     Vide  Decrees. 
MISDIRECTION  OF  JUDGE : 

a  ground  for  a  new  trial,  752.      Vide  Issue. 
MISTAKE : 

Operation  of  Statute  of  Limitations,  in  cases  of,  156. 

in  granting  issue  a  ground  of  appeal,  730.      Vide  Issue. 

in  conduct  of  action  at  law : 

may  be  rectified  in  Court  of  Equity,  764. 
seetu  in  Terdict,  ib.,  768. 
MODERATION  OF  SOLICITOR'S  BILL,  889.     Vide  Just  Allowajices. 
MONEY: 

wrongfully  paid: 

Bill  will  not  lie  to  leoover  it  back,  28. 

charged  on  land : 

Operation  of  Statute  of  Limitations,  (3  &  4  W.  4,  c  27,)  upon  suits  (or,  165. 
Vide  Limitations,  Statutes  of. 

payment  o(,  into  the  Bank.^    Vide  Patmbkt.     Ihteeest. 

ordered  not  to  be  paid  out  without  notice : 
notice  in  consequence  o^  974. 
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MORAL  TURPITUDE: 

Defendant  not  obliged  to  answer  matten  whidi  may  ezpoae  him  to  cenaoie  in  Eccleai- 
astical  Cour^  47. 
MORAVIAN : 

GommiBsion  to  take  answer  o(  286. 
MORTGAGE : 

Operation  of  Statute  of  Limitationa,  (3  A  4  W.  4,  a.  37,}  in  caaea  o(  163. 

Vide  LixiTATioH,  Statute  or. 
Operation  of  fine  and  non-claim,  in  caaea  o(  186. 
MORTGAGEE : 

not  allowed  interest  on  principal  and  intereat  ai^ieaiing  doe  on  Master's  report,  898. 
in  posBession,  overpaid : 

ordered  to  pay  interest  upon  balances  in  his  bands,  upon  fixrther  direetioBS^  969. 
MULTIFARIOUSNESS : 

no  objection  to  a  demunrer  fiar  want  of  parties  that  new  parties  would  make  bill  multi- 

&rious,  37. 
demmrer  for,  29. 

not  over-ruled,  by  answering  as  to  charge  of  combination,  76.     Vide  DsMvmmam. 
MUSEUM,  BRITISH : 

Ancient  writings  and  records  from,  may  be  proved  viva  voce,  442.     Vide  ExEnm. 
MUTUAL  CONVEYANCES: 

necessary,  afler  partition  in  equity,  783. 

eeeue  at  law,  ib. 
Rule  where  parties  are  infants.     Vide  Paktitioit.     IirvAirTs.     VoL  1. 
not  directed  in  suits  to  settle  boundaries^  786.     Vide  BouvDAmixs. 
NEGATIVE  PLEAS.     Ttde  Pleas. 
NEGATIVE  PREGNANT: 

What,  259. 
NEW  TRIAL.     Vide  Issue. 

of  action  directed  by  Chanoeiy : 

must  be  moved  for  in  Court  of  Law,  764. 
Seeue  of  issue,  ib. 
NEXT  FRIEND.     Vide  PnocHEiK  Axt. 
NEXT  OF  KIN: 

not  a  competent  witness  to  increase  assets,  461. 
inquiiy  as  to: 

when  directed,  636.     Vide  DscsEEa. 
proceedings  upon,  855.      Vide  Ci.aix. 
Exceptions  to  Master's  report  by,  953.     Vide  Exoxptiovb. 
found  so  by  Master: 

in  what  cases  supplemental  bill  necessary,  867. 

— • dispensed  with,  ib. 

NISI,  DECREES.     Vide  Decrees  Nisi. 
NISI  PRIUS,  Trial  at     Vide  Issue. 
NGN  COMPOS.     Vide  Lujtatics. 
NONSUIT.     Vide  Issue. 
NOTES: 

Use  of,  by  witness,  during  examination,  483.     Vide  Witness. 
NOTICE : 

to  an  agent— notice  to  principal,  199. 

Vide  Plea.     Purchase  for  Valuable  Coitsideratiox. 
Proof  of,  413.     Vide  Evidexce. 
NUNC  PRO  TUNC.' 

Order  to  enter  decrees  nunc  pro  iune,  678.     Vide  Dxouxa. 
Order  to  inn^  decreea.     Vide  DacBEEa. 
OATH: 
to  plea: 

in  what  cases  plea  must  be  upon,  310.     Vide  Plxa. 
to  answer: 

in  what  cases  dispensed  with,  371.     Vide  Axswxx. 
OBJECTIONS  to  Master's  Report: 

in  what  cases  taken  by  petition,  947. 
to  draft  report; 

In  what  cases  necessary  as  a  prelinmiazy  to  ezceptioni^  942*  .^^ 
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OBJECTIONS  to  Master's  Report^To  draft  repoit— Con^iittfei^ 
In  what  cases  dupenaed  with,  952.  f 

Where,  owing  to  accident  or  surprise,  they  have  not  been  canied  in,  953. 
References  back  to  Master  to  review  his  report,  in  order  to  aflbid  an  oppartaBi^ 
to  carry  in  objectionB,  ib. 
Foim  oi;  943. 

not  signed  by  counsel,  ib. 
Time  for  bringing  in,  ib.      » 

how  enlarged,  ib. 
By  parties  not  on  the  record,  ib. 

who  have  established  their  claims,  ib. 
whose  claims  have  been  rejected,  ib. 
Wanranto  upon,  944. 
Consequences  of: 

where  Master  retains  his  original  opinion,  ib.^ 
where  he  changes  his  opinion,  ib. 
Exceptions  must  be  in  conformity  with,  957.     Vide  Rxvort.    Ezcxmovi. 
OBJECTIONS  TO  DRAFT  CONVEYANCE: 

Before  Master,  899.     Vide  Covtxtavcs. 
OFFICE  COPY  OF  BILL: 
how  taken,  6. 

Xn  appearance  with  clerk  in  Court,  ib. 
)ra  bill  is  in  the  hands  of  another  clerk  in  Court,  ib. 
what  number  of  words  in  each  page,  7. 

of  schedule,  ib. 
must  be  taken  by  every  defendant  or  set  of  defendants,  ib. 
aeeu8  where  defendant  is  a  Peer,  ib. 
or  is  too  poor  to  pay  for  one,  ib. 
OFFICE  COPIES: 

must  be  signed  by  clerk  for  the  party  using  them,  624. 
of  pleadings  not  taken  by  the  party  filing  them,  ib. 

each  party  may  read  firom  his  own  draft,  ib. 
If  inaccurate — Court  will  refer  to  record,  ib.     Vide  Dxfositiovs. 
OFFICE,  MISBEHAVIOUR  in.     Vide  MisBSHATioua. 
OFFICER  OF  COURT: 

Privileges  of^  judicially  noticed,  24. 
OMISSIOrn>f  matters  necessary  to  be  stated : 

a  ground  for  demurrer,  27. 
ONUS  PROBANDI,  408.     Vide  Ettdbkcx. 

in  surcharging  and  felsifying  accounts,  190. 
OPINION  OF  COUNSEL: 

Demurrer  will  lie  to  discovery  of,  56. 
seeua  to  discoveiy  of  case,  ib. 
ORAL  TESTIMONY:- 

Nature  of,  446.     Vide  Evidbitcb. 
ORE  TENUS.     Vide  Dbkurrbr. 
ORDERS,  Decretal.     Vide  DbcbbtjlL  OaDtas. 
OUTLAWRY : 
Plea  of: 

that  plaintiff  is  an  outlaw,  141. 

that  defendant  is,  142. 

Form  of,  215. 

need  not  be  upon  oath,  ib. 

need  not  be  entered,  219.     Vide  Plea. 

OUTSTANDING  TERMS.     Vide  Tmu. 
OXFORD.     Vide  Uvivbebitixs. 
PAGAN : 

Commission  to  take  answer  of,  286. 

PAINS  AND  PENALTIES: 

Demurrer,  because  discovery  will  subject  defendant  to.     Vide  DBXirmaxB. 

Demurrer  to  interrogatories  on  same  ground.     Vide  lHTxaB0«AT0Bix8,     Pkvaltt. 
PAIS,  Matters  in : 

Pleas  of,  186.     Vide  Paxa. 
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PALATINE,  Coonly: 

Court  ofy  judicially  noticed,  24.    » 

Plea  that  land  is  within  jurisdiction  of,  need  not  be  upon  oath,  212. 
PAPERS  AND  WRITINGS.     Tide  Documkkts. 
PARLIAMENT,  Members  of: 

Appearance  entered  for — in  what  casei^  12.     Vide  Msxbbrs  of  Paeliaxiitt. 
PARLIAMENTS : 

Judicially  noticed,  23. 

Time  and  "place  of  holding.     Judicially  noticed,  ib. 
Sessions  and  piorogation  of.     Judically  noticed,  ib. 
Coune  of  proceeding  of.     Judicially  noticed,  ib. 
PAROL  AGREEMENT.     Vide  AeaxBXBKT. 
PARTICULARS  OF  SALE,  904.     Vide  Salbs. 
PARTIES : 

Demurrer  for  want  of^  38. 

Whether  it  can  be  put  in  to  part  of  bill,  ib.     Vide  Dbxuebbr. 
will  hold,  although  the  addition  of  new  parties  would  make  bill  multi&rious,  37. 
Amendment  of  bill  after.     Vide  Axbhdxbht  or  Bill. 
Ol}jection  for  want  of,  at  hearing,  629. 
proper  time  for  taking,  ib. 

cannot  be  taken  after  cause  has  been  once  put  off  upon  same  grounds,  ib. 
cause  allowed  to  stand  over  with  liberty  to  amend,  630. 
costs  of  the  day  paid  by  plainti£^  ib. 

seeue  where  objection  not  raised  by  answer,  ib. 
Examination  of  as  witnesses.     Vide  Pabtt. 
Qiuui,     Vide  Claikavts.     Cbbsitors.     Nbxt  or  Kif. 
PARTITION: 

Decree  for,  631.     Vide  Dxckbbs. 
In  what  manner  effected,  769. 

In  cases  of  advowsons,  770,  n.  a. 
Commission  for,  769. 

directed  without  previous  reference,  ib. 
after  previous  reference,  ib. 
generally  by  same  decree,  ib. 
but  not  till  after  report  confirmed,  771. 
but  sometimes  not  till  further  directions^  ib. 

One  or  more,  ib.  ^ 

may  be  directed  by  decree,  ib. 
or  obtained  on  motion,  ib. 
Comminioners  in : 
not  named  in  decree,  ib. 
may  be  struck,  ib. 
or  nominated  by  consent,  ib. 
take  no  oath  of  secrecy,  773. 
powers  of,  ib. 

as  to  examination  of  witnesses^  ib. 
as  to  production  of  docnmeAts,  776. 
as  to  examination  of  parties,  ib. 
to  act  as  judges,  777. 

majority  must  concur,  fb. 
Proceedings  of,  must  be  open,  ib. 
duties  of,  ib. 

to  go  over  the  estates,  ib. 
to  ascertain  what  the  estates  are,  ib. 
from  pleadings,  ib. 
or  from  evidence,  ib. 

Nature  of  evidence  to  be  admitted  by  them,  778. 
must  not  relate  to  estates  not  in  question,  ib. 
senu  where  boundaries  are  intermixed,  ib. 
to  effect  partition,  ib. 

according  to  the  best  of  their  skill,  ib. 
have  no  Uen  on  commission  for  their  charges,  785. 
how  sued  out,  772. 
by  whom,  ib. 
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PABTmON—Con^wuerf. 
Form  of,  772. 
Retarn  of,  773. 

may  be  executed  in  London,  ib. 
Examination  of  witnesses  under,  ib. 
Oath  of  witness : 

administered  by  two  or  more  commissioneny  774. 
Form  of,  ib. 
Interrogatories,  ib. 

Signature  of  counsel  to,  not  necessary,  ib. 
Commissioners  may  reject  some^  ib. 
and  suggest  others,  ib. 
may  be  apart,  775. 

in  what  cases,  ib. 
in  what  manner,  ib. 

by  commissioneTs  themselvee,  ib. 
difficulties  about  eyidence  between  commiaaonen^  ib. 
proceedings  upon*  ib. 
Depositions  : 

to  be  kept  distinct,  ib. 

must  be  signed  by  witnesses,  776. 

engrossed  upon  pardunent,  ib. 
annexed  to  commissions  ib. 
Cross-examination : 

should  be  on  written  interrogatories,  774. 
not  ore  tenust  ib. 
Production  of  documents : 

how  compelled,  ib. 
Examination  of  parties : 

how  enforced,  ib. 
to  be  left  with  commissioners  till  executed,  777. 
Partition  under,  how  made,  778. 

not  disturbed,  in  consequence  of  conflicting  opinioiis  as  to  valuer  ib- 
eveiy  part  of  estate  need  not  be  diyided,  ib. 
each  party  to  have  a  fair  proportion  of  all,  ib. 
where  estate  consists  of  houses  and  other  property,  779. 
where  it  consists  of  one  house  only,  ib. 

of  a  mill  only,  ib. 
of  an  advowson,  ib. 
Apportionment  of  shares,  780. 
by  lot,  ib.     , 

in  what  cases  impr<^r,  ib. 
by  specific  assignment^  ib. 
Rules  as  to,  ib. 
Return  or  certificate  of  oommlsnoneri^  ib. 
Where  commissioners  disagree,  ib. 
majority  must  concur,  777. 
cannot  be  by  two  where  there  are  four  present,  iU 
aeeu9  where  only  two  are  present,  ib. 
mnst  be  engrossed  and  annexed  to  commissioo,  781. 
'Schedules  to,  must  be  engrossed,  ib. 

in  writing,  ordered  to  be  engrossed,  ib. 
Duplicate: 

in  what  cases,  780. 

must  both  be  annexed  to  commission,  781. 
Confirmation  o^  ib. 
NUi: 

order  for : 

may  be  obtaii^  by  either  party,  ib. 
absolute^  783. 
Exceptions  to,  ib. 

do  not  lie  because  of  double  return,  788. 
Motion  to  quash : 

may  be  brought  on  at  the  same  time  as  exceptions,  ib. 
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PARTmON— JSxtminatioii  of  ^pnHm-^Cwtmued, 
quashed : 

apon  what  grounds,  781. 
partially : 

in  what  caaec,  782. 
when  double,  ib. 

if  one  party  only  applies^  ib. 
where  made  by  two  commimionen  each,  ib. 
New  commisaion  ordered  upon,  788. 
to  five  commiasionera,  ib. 
in  what  cases,  ib. 
Proceedings  upon : 

mutual  conveyances,  ib. 
not  required  at  law,  ib. 

not  directed  till  infioits  attain  twenty-one,  783. 
to  be  settled  by  Master,  if  parties  d^fer,  ib. 
Rules  with  regard  to  title  deeds,  ib. 
Costs,  784. 

Where  one  party  has  leased  his  undivided  share,  ib. 
PARTY  TO  THE  RECORD: 
Examination  o(  as  a  witness : 
Plaintiff: 

cannot  be  a  witness  for  a  eo-plainti£^  440. 
though  he  be  a  bankrupt,  ib. 

unless  his  name  be  struck  out,  ib. 
Security  for  costs  will  not  make  him  competent,  ib. 
may  be  a  witness  lor  a  defendant,  449. 
but  not  without  his  own  consent,  ib. 
Proekein  amy  .* 

cannot  be  a  witness  for  plaintiff,  448. 
but  may  for  a  defendant,  450. 
without  his  consent,  ib. 
Defendant : 

may  be  examined  by  plaihti£^  ib. 

as  to  points  in  which  he  has  no  interest,  450,  454. 
but  not  after  his  answer  has  been  replied  to,  ib. 

but  replication  may  be  withdrawn,  465. 
or  where  he  denies  plaintiff's  case,  454. 
where  he  is  only  a  formal  party,  450. 

trustee,  ib. 
Executor  or  administrator  cannot  be  a  witness  to  increase  (he  aasela^  ib. 
sectM  administrator  durante  minore  ataU  after  administration  deter- 
mined, ib. 
Rule  that  decree  cannot  be  made  against  defendant  who  has  been  examined 
by  plaintif]^  451. 

adopted  for  benefit  of  co-defendants,  452. 
not  of  defendant  himself  ib. 
does  not  apply  where  defendant  has  no  beneficial  interest,  ib. 

or  where  he  submits  to  a  decree,  ib. 
Where  decree  cannot  be  made  against  a  defendant  who  baa  been  ex- 
amined, 453. 
none  can  be  made  against  others,  ib. 

Where  defendant  examined  is  primarily  liable,  ib. 
or  is  one  of  several  accounting  parties,  ib. 
Rule  as  to  costs  where  plaintiff  examines  a  defendant  455. 

Vide  Costs. 
may  be  examined  by  a  co-defendant,  ib. 

Where  he  is  not  interested  in  the  result,  456. 
Extent  of  interest  which  will  disqualify  him,  ib. 

if  a  decree  can  be  made  against  him  upon  the  point,  ib. 

if  he  is  liable  to  costs  of  suit,  ib. 

where  charged  with  same  firaud  as  defendant  who  examines,  ib. 

must  be  a  direct  interest,  ib. 

not  when  made  party  only,  as  attorney,  ib. 


668  nniBz. 

PARTY  TO  THE  RECORD— Extmination  of»  u  a 

or  trastee,  456. 
Partial  interest : 

will  not  disqualify  as  to  points  to  which  it  does  not  extend,  457. 
who  disclaims  may  be  examined  by  defendant^  ib. 
but  not  for  plainti^  ib. 

seats  if  name  be  struck  out,  ib. 
Where  they  have  become  parties  after  examination,  depoations  may  be  read,  ibk 
Order  for  leave  to  examine: 
how  obtained,  458. 
refused,  459. 

where  it  is  obvious  that  suggestion  of  no  interest  is  untrue^  ib. 
but  generally  granted  of  course,  ib. 

Of  suggestion  of  no  interest  in,  ib. 

will  not  affect  examination  of  party  having  partial  intereat,  460. 
provided  he  b  not  examined  as  to  points  in  which  he  is 
ested,  ib. 
Service  o(  ib. 

must  be  produced  to  examiner  or  oommiaaioner,  ib. 
waived: 

If  both  parties  examine  without  order,  ib. 
but  not  by  cross-examination,  461. 
de  bene  esse,  544.     Vide  Ds  bzhx  xsbs. 
at  trial  of  issue,  739. 

without  their  consent,  in  what  cases,  ib. 

when  issue  directed  upon  conflicting  affidavits^  ib. 
Order  for,  ib. 

no  waiver  of  objection,  ib. 
meaning  of  order,  ib.     Vide  Issux. 
Examination  of: 

upon  trial  of  an  action  at  law,  764.     Vide  Actiov  at  Law. 

under  conmussion  of  partition,  how  enforced,  776.      Vide  Paetitiov. 

before  Master,  839. 

depends'upon  same  rules  as  the  examination  of  partiea  in  Conrty  ib. 

seeus  in  the  case  of  a  plaintiff  or  mere  trustee,  ib. 
previous  order  for,  ib. 

obtained  as  of  course,  840. 
«     secus  where  party  has  been  previously  examined,  ib. 
cannot  bid  at  sales  without  order,  906. 

PAYMENT : 

of  interest  or  of  part  of  principal: 

E£bct  o^  upon  Statute  of  Limitations,  160. 
of  money  into  Court     Vide  Vol.  1. 
Orders  for  to  fix  a  day  of  payment: 
where  made  upon  motion,  705. 
seeus  where  made  by  decree,  ib. 

PAYMENTS  TO  CREDITORS,  Ac. : 

by  Accountant  General: 

in  what  manner  made,  863,  n. 
PEDIGREE.     Vide  Vol.  1. 

Proof  o^  413.     Vide  Evinsircx. 

Examination  de  bene  esse  in  cases  o(  544. 

Reference  to  Master  to  inquire  whether  plaintiff  has  made  out  his  daim,  636. 
PEER.     Vide  Vol.  1. 

entitled  to  answer,  on  attestation  of  honour,  270. 
but  not  to  put  in  examination  without  oath,  823. 

Commission  to  take  answer  of,  286. 

must  be  sworn  to  his  depositions  as  a  witness,  480. 

to  his  examination  in  Master's  Office,  424.     Vide  WiTXxaa. 

Method  of  enforcing  decrees  and  orders  against,  725.      Vide  8ia,vssTmATieT. 

Method  of  enforcing  production  of  documents  against,  811»  n. 

Method  of  compelling  examination  of,  821. 
PEERAGE,  Persons  entiUed  to  benefit  of.     Vide  Pssr. 
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PENALTY: 

Agreement  to  pay  something  in  nature  of: 
not  a  ground  to  refuse  discovery,  49. 
Demurrer,  because  discovery  may  subject  defendant  to^  46. 
Vide  Demubrer.     Vide  Vol.  1. 
PENALTIES,  Waiver  of: 

Demurrer  to  bill  for  want  o(  45, 
PENDENCY  OF  A  SUIT: 
What  will  constitute,  148. 

Appearance  or  process  requiring  it,  ib. 
PENDENTE  LITE: 

Conveyance  after  suit  instituted : 

Effect  at,  upon  sequestration,  716.     Vide  SzavuTRATiov. 
PERJURY: 

Subornation  of: 

Demurrer,  because  discovery  may  sulject  defendant  to  the  penalties  of,  47. 
of  witness : 

as  a  ground  for  a  new  trial,  749.     Vide  Issues. 
PERSON: 

Demurrers  to  the,  34.     Vick  Dbxurrers. 
Pleas  to  the.      Vide  Pleas. 
PERSONAL  REPRESENTATIVE.     Vide  Vol.  1. 
within  the  rule  as  to  professional  confidence,  61. 
in  what  cases  entitled  to  attend  proceedings  in  Master's  Ofiice,  803. 

Vide  Master's  OfFicB. 
making  distribution  under  the  decree  of  the  Court,  protected  from  (urther  suit,  860. 
Expenses  of— when  allowed,  887. 
not  allowed  compensation  for  time,  888. 
not  allowed  chaiges  for  agency,  ib. 
Seeus  in  India,  889. 

or  where  he  necessarily  employs  another  person,  ib. 
acting  as  solicitor,  not  allowed  diarges,  889.     Vide  Just  Allowjutcbs. 
charged  with  interest  on  balances  upon  further  directions,  969. 
PETITION.     Vide  Vol.  1. 

Confirmation  of  Master's  reports  upon,  946. 

praying  consequential  directions,  ib. 
Objections  to  Master*s  report  by : 

in  what  cases  proper,  947. 
to  come  on  with  cause  upon  further  directions.     Vide  Fubthib  Dibsctiohs. 
PLAINTIFF : 

Competency  of,  as  witness,  448.     Vide  Wititxss. 
FLEA.     Vide  Vol.  1. 
Defence  by,  2. 

to  the  whole  bill,  ib. 
to  part  of  bill,  ib. 
May  be  put  in,  after  demurrer  over-ruled,  94. 
but  not  without  leave  of  the  Court,  95. 
General  nature  of,  97. 
Diflerence  between  and  demurrer,  ib. 
Defence  proper  for,  ib. 
To  bill  of  revivor : 

cannot  be  on  same  ground  as  to  original  bill,  230. 

seetM  where  defendant  has  died  before  argument,  ib.  * 

Diflbrent  pleas  may  bo  put  in  to  separate  parts  of  bill,  106. 
Affirmative,  97. 
Negative,  98. 

formerly  doubted  whether  it  could  be  supported,  ib. 
no  doubt  upon  the  subject  now,  ib. 
Of  matters  impeached  by  the  bill,  99. 

Opinion  of  the  Court  of  Exchequer  against,  100. 
disapproved  of  by  Lord  Eldon,  101. 
Of  matters  arising  subsequent  to  the  bill,  ib. 
Puis  darrien  emtinuanee,  not  admipsible  in  equity,  ib. 

ElTect  o^  may  bo  obtained  by  enMi-billt  102.  ^— 
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Requisites  of: 

must  reduce  issue  to  a  single  point,  103.     Vide  FvLjutrnQ,  (Dounx%.) 
but  may  consist  of  a  variety  of  frets^  103. 

reason  of  the  rule,  ib. 
introduction  of  unimportant  facts  will  not  Titiate  plea,  105. 
Double.     What,  104. 

in  what  cases  allowed,  ib. 

Principle  upon  which  Court  proceeds  in  permitting,  ib. 
must  have  an  order  to  warrant  it,  105. 
Separate  may  be  put  in  to  different  parts  of  bill,  ib. 

but  parts  covered  by  each  must  be  pointed  out,  106. 
Rule  that  plea  may  be  good  as  to  part,  and  bad  as  to  part,  ib. 

refers  only  to  extent  of  plea,  and  not  to  the  ground  of  defence  set  np  by  i^  107. 
Averments  in,  ib. 
use  of: 

to  introduce  facts  not  stated  in  bill,  ib. 

shews  the  diflerenoe  between  pleas  and  demurrant  ib. 
to  negative  allegations  in  the  bill  calculated  to  over-rule  pleai,  ib. 
to  supply  the  want  of  rejoinder,  109. 
Affirmative,     What,  110. 

In  what  cases  averments  may  be  both  affirmative  and  o^gative^  Ibw 
Negative.     What,  ill. 
In  what  cases  used,  ib. 

Wherever  fraud  or  collusion,  or  any  other  matter  is  so  chaiged,  tfaa^  if 
true,  it  would  obviate  the  bar,  1 12. 
Answer  in  support  of.     What,  ib. 
not  requirod  in  pure  pleas,  113. 

or  negative  pleas,  ib. 
in  what  cases  necessary,  113,  113. 

1.  Where  plaintifT  admits  legal  bar,  but  chaigeB  eqnitabfe  cifmimstoncea  l» 
avoid  it,  ib. 

whether  by  substantive  statement,  or  by  way  of  pretenoe^  1 16. 
as  in: 

Bills  to  impeach  a  decree  on  the  ground  of  fraod,  11 4. 

to  avoid  the  effects  of  a  judgment,  ib. 

to  set  aside  a  release,  3>. 

or  an  award,  ib. 
or  a  stated  account,  ib. 
Seeiu  where  no  eqxdtable  circumstances  are  charged,  ib. 

2.  Where  no  ostensible  bar  is  alleged  in  the  bill,  115. 

General  rule  as  to,  ib. 

application  of  rule  to  afTirmative  pleas,  ib. 

where  the  bill  tacitly  admits  the  legal  bar,  ib. 
•^—^^-^-  to  all  other  cases  where  matters  stated  in  bifl.  wooU,  if 
true,  negative  the  matter  pleaded,  116. 


Query  ?  whether  defendant  bound  to  answer,  where 
specially  called  to  the  facts,  1 18. 

Semble  that  he  is  in  afJSrmative  pleas,  119. 
tecus  in  negative  pleas,  ib. 

unless  a  discovery  of  them  is  neceasaiy  to  phintifr's 
121. 

and  is  distinctly  stated  to  be  so  in  the  bill,  ItS. 
Rule  in  Thringv,  Edgar,  discussed,  123,  127. 
deductions  from  it,  127. 
collateral  facts  must  be  answered,  138. 

Facts  which  occurred  since  plaintiiTs  title  accrued  must  be  answcndi,  & 
3.  Rule  with  regard  to  answering  as  to  documents  charged  to  be  in  lirfandarfM 
possession,  &c.,  128,  131. 

where  no  facts  are  stated  in  the  bill  whidi  may  avoid  the  pfea,  ib. 
where  &cts  are  stated  in  the  bill  which  may  avoid  the  plc«,  129. 
when  bill  mistakes  the  effect  of  deeds  wlUch  form  the  anbataaee  of  ikt 

plea  and  are  stated  in  it,  131. 
when  the  plea  is  negative,  132. 
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no  part  of  defenooi  132. 
must  be  full  and  clear,  ib. 
What  will  be  sufficient^  ib. 
may  be  excepted  to,  after  plea  allowed,  134. 

or  defendant  may  amend  his  Ull,  to  obtain  a  more  complete  diaeoveiy,  ib. 
may  be  read  to  counterprove  plea,  223. 
Answer  in  aid,  or  in  subndium  of  plea,  134. 
May  be  either  to  the  relief  or  to  the  diacoyeiy,  or  to  both,  135. 
Defendant  may  plead  to  relief  and  answer  as  to  the  discovery,  ib. 
Seeus  as  to  part  of  the  discovery,  ib. 
unless  m  particular  cases,  ib. 
Difibrent  grounds  o(  ib. 
to  the  reUef : 

in  abatement  or  in  bar,  136. 
to  the  jurisdiction,  138. 

that  the  subject  is  not  within  the  jurisdiction  of  any  Courtof  Equity,  ib. 
because  there  are  no  outstanding  terms,  ib. 

because  instrument  alleged  to  be  lost  is  in  plaintiff's  power,  139. 
that  the  -Court  of  Chancery  has  not  the  proper  jurisdiction,  ib. 
because  suit  is  for  land  in  a  county  palatine,  ib. 
because  defendant  is  entitled  to  the  privileges  of  an  university,  ib. 
,  because  the  matter  is  within  the  jurisdiction  of  the  benchers  of  the 

inns  of  Court,  ib. 
because  defendant  is  an  officer  of  another  Court  of  competent  juris- 
diction, ib. 
requisites  o^  139. 

must  shew  how  Court  of  Chancery  is  deprived  of  its  juiisdictioii,  ib. 

what  Court  has  the  jurisdiction,  ib. 

and  that  it  is  competent  to  decide  the  question,  lb. 
will  not  hold  if  some  of  the  defendants  are  not  amenable  to  the  particu- 
lar jurisdiction,  140. 
there  can  only  be  one  plea  to  the  jurisdiction,  140,  829. 
to  the  person,  141. 
of  the  plaintiff  ib. 

1.  Alienage,  ib.     Vide  Axisir.    Vol.  1. 

2.  Outlawry,  ib.     Vide  Outlaw.     Vol.  1. 

8.  Attainder,  lb.     Vide  Attaivdxb.     Vol.  1. 

4.  In&ncy,  ib.     Vide  Iktahts.     Vol.  1. 

6.  Covertiure,  ib.     Vide  Fxxx  Cotxbt.     Vol  1. 

6.  Idiotcy,  ib.     Vide  Idiots  xm  Litvatics.    Vol  1. 

7.  Lunacy,  ib. 

8.  Bankruptcy,  ib.     Vide  Bakkbupt.     Vol  1. 

9.  Insolvency,  ib.     Vide  Ivbolvbvt  Dxdtob.     Vol.  1. 

10.  That  the  pbintiff  does  not  sustain  the  character  he  assumes,  ib. 
that  he  is  a  fictitious  person,  ib. 

dead,  ib. 

not  administrator,  ib. 
that  alleged  intestate  is  living,  ib. 
that  plaintiff  is  not  heir,  ib.,  68. 

need  not  shew  who  is  heir,  ib.  n. 
that  plaintiff  is  not  a  partner,  142. 

creditor,  ib. 
that  no  right  was  vested  in  plaintifl^  ib. 
that  plaintiff's  title  has  been  transferred  to  another,  ib. 
of  the  defendant: 

that  defendant  is  under  disabilitaes,  ib. 

Rule,  that  persons  disabled  to  sue,  cannot  plead  their  own  diaahilitiei 
when  sued,  ib. 
will  not  apply  where  proceedings  are  in  rem,  ib. 
or  where  disability  is  such  that  it  vests  the  property  in  another,  ib. 
as  in  cases  of: 
Attainder,  ib. 
Bankruptcy,  ib. 

Vol.  v.. 
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IneoWency,  143. 
CoYerture,  ib. 
that  defendant  is  not  the  peraon  he  ie  alleged  to  be»  143. 
that  he  ie  not  heir,  ib. 

executor  or  adnumBtantor,  ib. 
that  defendant  has  no  interest,  ib. 

where  defendant  is  merely  charged  to  pretend  that  he  has  an  intctei^  & 
not  proper  where  defendant  may  disriaimt  ib* 
To  the  bill,  9). 

A  former  suit  depending,  ib. 

after  decree  in  creditor's  suit,  147. 
must  shew  that  fonner  suit  is  for  the  same  matter,  144. 
need  not  in  all  cases  be  between  same  parties,  147. 
but  second  suit  need  not  be  for  the  whole  matter,  144. 
will  not  hold: 

to  a  cross-bill,  148. 

where  fonner  suit  is  in  another  country,  145. 
or  in  an  inferior  juTisdiction,  ib. 
or  in  a  Court  which  is  not  a  Court  of  Equity,  ib. 
t.  e,  an  Ecclesiastical  Court,  ib. 

or  a  Court  of  Law,  ib.     Vide  Eubcttot. 
or  where  decree  in  former  suit  could  not  be  pleaded  in  bar,  148. 
not  set  down  to  be  argued,  144,  149. 
unless  defectiYe  in  form,  ib. 

If  set  down,  the  truth  is  admitted,  ib. 
Beference  to  Master  to  certify  truth  of  plea,  144. 
fonner  suit  must  be  actuslly  pending,  147. 

What  is  sufficiency — pendency  of  suit,  148. 
aveiments  in,  149. 

that  there  haye  been  proceedings  in,  ib. 
that  suit  Lb  still  depending,  ib. 
of  time  when  suit  instituted,  ib. 
<m  or  about*  not  sufficient,  ib. 
Effect  of: 

where  not  set  down  for  argument  or  reference  obtained  within  a 

ib. 
Where  Master  reports  former  suit  pending^  ib. 
but  that  second  suit  embraces  more  objects^  150. 
allowed.     When,  149. 
over-ruled.     When,  ib. 

replication  to,  accompanying  answer,  effect  o(  150. 
Oath  not  required  to,  ib. 

teeui  where  suit  in  another  Court,  ib.  n. 
That  bill  is  insufficient  to  answer  purposes  of  con^kte  justice,  150. 
Vide  Parties.     Vol.  1. 
In  bar,  15L 

Division  o(  ib. 

What  may  be  pleaded  in  bar,  ib. 

Of  Statutes,  153. 

Statutes  of  Limitations,  ib.     Vide  LnoTATioir,  Statvtxs  or. 
Fonn  of  plea,  167. 
Averments,  ib. 
Positive,  ib. 
Negative,  168. 
Statute  of  frauds,  169. 

In  what  cases  a  good  plea,  ib. 

Cannot  be  pleaded  to  enable  party  to  commit  a  fraud,  173. 
— — — ^— ^—  in  cases  of  sales  before  a  Master,  174. 
Averments  in,  169. 

Answer  in  support  o(  ib.     Vide  FaAvns,  Stat.  or. 
Stat  82  Hen.  8,  c  9,  against  buying  and  selling  title,  174. 
Statute  of  bankruptcy,  ib. 
Private  and  local,  175. 
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Must  be  upon  oath,  175,  212. 
Of  matters  of  record,  175. 

In  what  cases  upon  oadi,  2l2. 
In  the  Court  of  Chancery,  175. 
Decree  or  order,  ib. 
of  dismissal,  ib. 

where  dismissal  for  want  of  evidence,  176. 

or  upon  neglect  of  plaintiff  to  appear,  ib. 

ieeus  where  dismissal  is  for  want  of  prosecutioii,  175. 

or  upon  election  to  proceed  at  law,  ib. 

must  be  final,  176. 

'  or  made  so  by  subsequent  order,  ib. 
cannot  be  pleaded  to  a  bill  to  set  aside  deed,  upon  which  it  is 
founded  for  fraud,  11,  176. 
or  to  impeach  a  decree  for  fraud,  1 1,  177. 
must  be  signed  and  enrolled,  ib. 
How  pleaded  when  not,  ib. 
Form  of  plea,  177. 
Averments  in,  ib. 
Need  not  be  entered,  218. 
Proceedings  upon,  178. 

Reference  to  Master  to  inquire  whether  true,  ib. 
Must  be  obtained  by  plaintifl^  ib. 
Effect  of  report,  ib. 
Exceptions  to  report,  ib. 
May  be  set  down  for  argument  by  platntifl^  ib. 
Effect  of  setting  down  for  hearing,  ib. 
In  any  other  Court  of  Equity,  ib. 
In  any  other  Court,  not  a  Court  of  Equity : 
Fine  and  non-claim,  179. 
In  what  cases,  ib. 
Not  multi&rious,  1 83. 

Will  not  lie  to  a  bill  to  remove  outstanding  terms^  181* 
Averments  in,  182. 

must  aver  seizin,  ib. 
but  need  not  aver  a  fee,  ib. 
Common  recovery,  183. 
Form  o^  ib. 
Judgment  of  a  Court  of  Law,  ib. 
in  a  writ  of  right,  184. 
Verdict  and  judgment,  ib. 
Nonsuit,  ib. 

Of  Lord  Mayor's  Court,  ib. 
Sentence  of  a  Court  not  of  law,  ib. 

must  be  of  Courtof  competent  jurisdiction,  185. 
must  be  final,  ib. 
Of  the  Court  of  Admirality,  186. 
Of  the  Ecclesiastical  Court,  ib. 
Probate  of  will,  ib. 

When  proved  abroad,  ib. 
Of  a  foreign  Court,  1 85. 
may  be  pleaded  in  bar  to  a  bill  to  set  it  aside,  ib. 

Hcus  where  no  ground  of  equitable  relief  is  stated,  186. 
Of  matters  in  pais\  187. 
Of  a  stated  account,  ib. 

Will  not  protect  defendant  from  discovery  where  it  is  necoasary  against 

claims  of  a  third  party,  188. 
must  be  final,  ib. 
-^^—  in  writing,  ib. 
need  not  be  signed,  ib. 

where  there  has  been  long  acquiescence,  ib. 
mere  delivery  of  account  not  sufficient,  ib. 
Rule  among  merchants  ib. 
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Avennents  in,  188. 

of  delireiy  up  of  Touchers,  189. 
Not  neceamy  to  annex  aooonnt  to,  ib. 

aeeu9  wbere  plaintiff  ayera  that  ha  haa  no  ooontcipait,  ib. 
Vide  AccovsT  Statxd. 
OfaReleaae,  191. 

Reieaae  most  be  tinder  seal,  ib. 

bat  where  not  under  seal  may  be  pleaded  as  a  stated  aooonni^  Hk 
Cannot  be  pleaded  to  a  disooTeiy  of  the  conaideration,  ib. 
Form  of  plea,  ib. 

must  state  consideration^  ib. 
Of  an  award,  192. 

May  be  pleaded  to  a  bill  to  set  it  aside,  ib. 

by  the  arintratora,  193. 
Whether  it  can  be  pleaded  where  lefinenoe  after  bill  filed*  Query.  19t. 
Negative  averments  in  plea,  193. 
Of  an  agreement: 

to  refer  to  arbitration,  cannot  be  pleaded,  198^  ib. 
to  put  an  end  to  a  suit,  may,  ib. 

but  must  be  final  aa  to  all  the  parties  in  the  suit,  ib. 
but  must  not  contain  executory  cligsas,  194. 
Avermenti  in,  ib. 
Of  title  in  defendant,  ib. 

1.  Adverse  poasession  for  20  yean,  195. 

General  allegation  of  disabilitiee  will  not  prevent  plea,  ib. 

Must  state  circumatanoes  from  which  adverse  posaeawon  infiBcnd,  ^ 

In  what  caaea  accompanied  by  answer  aa  to  docnments,  197. 

2.  A  will,  ib. 

May  be  pleaded  to  a  bill  brought  by  an  heb,  i^mq  a  gRNmi  of 
equity,  to  recover  poaaeiMJon,  ib. 

3.  Conveyance,  ib. 

of  purchase  for  valuable  consideration,  dec,  198. 
Princti^e  upon  which  founded,  199. 

may  be  pleaded  by  purchaser  with  notice,  from  poreliaaer  withoo^  ^ 
Marriage  settlement  equivalent  to  a  purcfaaae,  ib. 
Whether  a  good  bar  to  a  legal  title,  Query.    200. 
Form  of  plea,  ib. 
Averments  in,  ib. 
Answer  in  support  o(  203. 
To  the  discovery,  204.     Vide  Dsxubbek. 
To  amended  biU,  205. 
Form  of,  ib. 
Title,  ib. 

where  by  husband  and  wife,  ib. 
where  accompanied  by  answer,  ib. 
Protestation,  206. 
Statement  of  extent  o(  ib. 

Where  supported  by  answer  aa  to  part^  206* 
Statement  of  matter  pleaded,  207* 

Where  upon  an  imperfection  in  the  suil^  ib. 
for  want  of  parties,  ib. 
General  requisites,  ib. 

must  reduce  case  to  a  single  point,  ib. 
must  be  supported  by  proper  avarmenta,  ib. 
must  be  certain,  ib. 
must  tender  issuable  matter,  ib. 

specifically  and  distinctly,  ib. 
must  go  to  the  whole  case,  208. 

or  that  part  which  it  a£GBct8  to  co'vur,  ib. 
Language  of,  ib. 
Aveiments  in^  209. 

must  be  clear  and  distinct,  ib. 
must  be  positive,  ib. 
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in  what  caaes  may  be  to  die  best  of  knowledge  and  belief  309. 
Lnpertinenoe  in,  ib. 
Condoflion,  ib. 

to  (he  jnrifldictiont  810. 
to  the  penon,  ib. 
in  bar,  ib. 

Where  accompanied  by  answer,  ib. 
Signatore  of  counsel,  ib. 
Oath  of  defendant— in  what  cases  necessary,  211. 

Wherever  truth  must  be  established  l^  evidence  at  the  hearing,  ib. 

principle  of  practice,  ib. 
Not  in  cases  where  the  Court  takes  judicial  notice,  212. 
Vide  Judicial  Noticx. 
teeut  where  extraneous  matter  is  introduced,  ib. 
Not  in  cases  of  pleas  of  matter  of  record,  ib.     Vide  Racomn,  (Matters  of.) 
unless  matters  in  pais  are  introduced,  ib. 
as  in  pleas  ofstatutes,  ib. 
aeeue  a  mere  aTerment  of  personal  identity,  213. 
Plea  of  privilege  of  an  univeraiff.     Query,  ib. 
When  accompanied  by  answer,  216. 
Not  in  cases  of  peers,  216.     Vide  PnaAox. 
Omission  of  oath  not  an  irregularity  which  can  be  waived,  ib. 
Taking  o(  ib. 

In  a  town  cause,  ib. 

Where  defendant  is  sick,  ib. 
When  not  upon  oath,  217. 
Upon  commisBion,  ib. 

not  necessary  when  not  upon  oath,  ib. 

and  defendant  will  not  be  allowed  his  costs  of  it,  ib. 
Return  o(  217.     Vide  Coxxissioir. 
Filing  of: 

Effected  in  Ihe  same  manner  as  an  answer,  218. 
not  permitted  after  attachment  with  proclamation  returned,  ib. 
unless  with  permission,  ib. 
Entering  o^  ib. 

If  not  entered  in  eight  days— over-ruled,  ib. 
What  pleas  need  not  be  entered,  ib. 
Of  outlawry,  ib. 
Of  a  former  suit  depending,  ib. 
Of  a  decree,  ib. 

but  may  be  set  down  for  plainti£^  ib. 
No  step  in  cause  after,  219. 
Setting  doi^  ib. 
after  reference  for  impertinence— waiver  of  reference,  ib. 
Efiect  of: 

No  proceeding  in  cause  till  after  argument,  ib. 

Will  be  expedited  in  injunction  cause,  ib. 

leave  given  to  move  for  injunction  if  plea  over-ruled,  ib. 

No  exception  to  answer,  till  after,  220. 

unless  in  the  case  of  pleas  to  relief  only,  ib. 
Defendant  cannot  move  tiU  after,  ib. 
No  motion  to  dismiss  till  after,  ib. 
No  motion  for  election  till  after,  ib. 
Replication  to,  ib. 

Admission  of  its  validity,  if  true,  ib. 
where  defendant  has  omitted  to  deny  notice : 
bill  wiU  be  dismissed,  221. 
even  though  plaintifT  proves  notice,  ib. 
Amendment  of  bill  after,  221.     Vide  Vol.  1. 

Efiect  o(ib. 
Time  for  answering  after,  ib. 
Withdrawal  o^  ib. 

Must  be  on  payment  of  taxed  costs,  ib. 
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Non-appearance  of  parties  upon  arj^oment  o(  228. 
Where  set  down  by  plauitifi^  ib. 

by  defendant,  ib. 
Argument,  proceedings  upon,  ib. 

may  be  counter-proved  by  answer,  ib. 

to  original  bill,  ib. 
Allowance  of.     Ef&et  of,  223. 

Plea  odnsidered  as  a  full  answer,  225. 

Injunction  diaaolved  of  course,  ib. 

Replication,  223. 

Proceedings  upon,  ib. 

Truth  of  plea  must  be  proved  by  defendant,  ib. 

if  not  proved,  plaintiff  may  have  a  diKOveiy,  ih. 
if  proved,  suit  is  barred,  224. 
Plaintiff  may  examine  at  large,  ib. 

but  not  necessary  that  he  should  do  so»  ib. 
in  what  cases  proper,  ib. 
Benefit  o(  reserved  to  hearing,  226. 
E&cX  of,  ib. 

Where  no  liberty  given  to  except,  ib. 
Where  plea  is  to  part  only,  ib. 
Where  liberty  is  given  to  except,  ib. 

Within  what  time  exceptions  must  be  delivered,  ib. 
Over-ruled : 

In  what  cases,  226. 
Proceedings  upon,  ib. 
No  demurrer  ore  tenus  after,  87,  229. 
New  defence,  228. 

cannot  be  by  demurrer  to  whole  bill,  ib. 

Seeue  to  part  only,  229. 
May  be  by  second  plea,  ib. 

but  not  upon  same  ground  as  first,  ib. 
how  compelled,  228. 
by  attachment,  ib. 

by  exceptions  to  answer,  229. 
where  plea  accompanied  by  answer,  ib. 
Amendment  o(  230. 

In  what  cases  allowed,  ib. 
Not  where  substantial  ground  of  defence  omitted,  231. 
Leave  to  amend  how  obtained,  ib. 
at  the  argument,  ib. 
upon  Bufaaeqaent  motion,  ib. 
not  granted  after  one  amendment,  ib. 
De  novo  in  what  cases  allowed,  ib. 
Costs  of: 

Where  plaintifl^  instead  of  arguing  plea,  amends  bill,  225. 
Where  allowed,  ib. 

where  to  the  whole  bill,  ib. 
where  to  part  only,  ib. 
where  plaintiff  undertakes  to  reply,  ib. 
Where  benefit  saved  to  the  hearing,  226. 
Where  ordered  to  stand  for  answer,  228. 
Where  over-ruled,  230. 
Replication  after,  387. 

if  before  argument,  plea  admitted  to  be  valid  if  tru^  ib.     Vide  Rem.xgati«v. 
PLEADING: 

What  matters  are  well  pleaded,  21. 
Matteis  of  fact,  ib. 
Not  inferences  of  law,  ib. 
or  arguments,  ib. 
or  matters  of  law,  ib. 
(Double,)  what!  102. 

Not  permitted  in  pleas,  ib. 
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PLE  ADING-*(]>ouble)—  Continued, 

Incoiiaistent  fitcts  cannot  be  joined  in  one  plea,  103. 

Rales  of,  ib.     Vide  Plba. 

Averment  of  recovery  soffered  in,  188. 
PLEADINGS : 

Read  from  office  copy,  624. 

Seeue  by  party  filing,  ib. 

in  which  caae  original  draft  may  be  us^,  ib. 

Recital  of  in  decrees.      Vide  Dxcmeb. 
POLICY  OF  THE  LAW: 

AdmisBione  contrary  to,  cannot  be  made  nae  of,  407. 

POSSESSION  OF  ESTATES: 

Decrees  to  deliver  up  ponesaion  of  lands  bOw  enforced,  723. 
Vide  Writ  op  Assibtavcb. 

From  what  time  purchaaer  is  entitled  to,  912.     Vide  Rsvra  avd  Funrm. 
POSSESSION,  adverse.     Vide  Adtxrbs  PossxsBiozr. 
POSTEA.     FufelsBUB. 
POWER  OF  APPOINTMENT  of  new  trustees: 

No<  inserted  in  conveyance  to  new  trustees  where  none  existed  before,  901. 
POWER  OF  ATTORNEY: 

to  authorize  the  commencement  of  suit  not  necessaiy  to  be  proved,  415. 
seeus  where  put  in  issue,  ib. 

Inquiry  directed  as  to  execution  of,  ib.     Vide  Attokitxt. 
PRAYER  of  bill.     Vide  Vol.  1. 

Demurrer  because  it  does  not  embrace  proper  relief,  36.     Vide  Bill. 

for  general  relief,  effect  of,  36. 

PRELIMINARY  INQUIRIES:      Vide  Dbcrxxb.     Dxcretal  Obdsrb. 
PRESCRIPTION,  Statute  for  shortening  the  period  of  (2  &  3  W.  4,  c.  71,}  169. 

When  pleaded,  ib. 

Proof  of;  419.     Vide  Eytdxitcx. 

PRESENTATION  to  a  benefice : 

Limitation  of  suits  to  enforce,  167. 
PRESUMPTIONS: 

Conflicting,  a  ground  for  directing  issue,  731. 

SeeuB  conflicting  documents,  ib.     Vide  Issub. 
PRETENDED  TITLES: 

Statute  (32  Hen.  8,  c.  9,)  to  restrain  the  sale  o^may  be  pleaded  in  bar,  174. 
PRIVITY,  between  plaintiff  and  defendant     Vide  Vol.  1. 

Demurrer  for  want  o(  36. 
PRISONER,  Trustee.     Vide  Vol.  1. 

Answer  of,  under  1  W.  4,  c.  36,  271. 
put  in  without  oath  or  signature,  ib. 
PRIVATE  HEARING.     Vide  Hbariko. 
PRIVILEGES:  ^ 

of  King— judicially  noticed,  23. 

of  the  officen  of  the  Courts,  judicially  noticed,  24. 

of  an  universitv.     l^de  Uitivxrsitt.     Plxa. 
PRIZE,  Court  of:  ' 

Demuner  because  matter  within  the  jurisdiction  o(  30.     Vide  Dimitrbkb. 

PROCEEDING  in  a  cause : 

What  sufficient  to  maintain  a  plea  of  another  suit  depending,  149. 
What  sufficient  to  prevent  dismissal  of  bill,  367. 
Interlocutory  application  no  proceeding,  ib. 
Seetu  an  order  of  reference  as  to  title,  ib. 

a  reference  for  impertinence,  ib.      Vide  Dismiss jlL. 
for  what  purpose  evidence  in  Master's  office,  830,  832.      Vide  Etidxvgx. 
in  Court  of  Chancery : 

Reading  of  as  evidence^  426.     Vide  EriDXircx. 
of  Parliament,  usual  course  of  judicially  noticed,  23. 

PROCESS  of  contempt     Vide  Vol.  1. 

Party  intending  to  set  it  aside  must  enter  his  appearance  with  the  RegiBtnr»  18. 
To  eoiforoe  deoees.     Vide  Dxcjubxs. 
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PROCHEIN  AMY.     rtde  Vol.  1. 
Charges  and  expenaes  of. 

Allowed  under  the  head  of  just  allowancesy  88. 
Competency  of  as  a  witness,  448,  450.     Vide  Witxxss. 
PROCLAMATIONS  of  King, 

judicially  noticed,  23. 
PRO  CONFESSO.     Vide  Vol.  1. 

Di£EerenGe  between  decree  niai  and  on  bill  taken  pro  eonfesao,  622. 
Bill  taken  p.  c.  may  be  read  as  eyidence,  398. 
where  under  the  statute  1  W.  4,  c  36,  ib. 
Query  where  not  under  statute,  ib. 
Service  of  warrants  upon  defendant  to  attend  Master  after  decree  pro  eonfesm,  804. 
necessaiy  where  there  has  been  an  appearance  to  subpoena,  ib. 
but  defendant  cannot  appear  without  order,  805. 
which  will  only  be  directed  upon  terms,  ib. 
Seeus  where  bill  has  been  taken  pro  confesao^  for  want  of  appearance,  ib. 
Issue  taken  pro  eonfsssOf  741.     Vide  Issus. 

PRODUCTION  OP  DOCUMENT: 
At  hearing: 

Where  notice  has  been  given  to  prove  contents  by  secondary  evidenee,  440. 

Vide  Evinsn^ci. 
Where  defendant  admits  it  to  be  in  his  possession,  but  declines  to  produce  i^  be- 
cause it  may  assist  in  convicting  him  of  a  criminal  o£knoe,  ib. 
After  proof: 

Other  side  not  entiUed  to  call  for,  unless  they  are  read,  446. 
by  witness: 

under  commission  to  examine,  how  enforced,  507. 
Vide  WiTirxss.     Docuxxitt. 
in  Master^s  office.     Vide  Docuxxktb. 

PRO  INTERESSE  8U0.     Vide  Iirrxxxssx  800. 
PROMISE : 

What  will  take  a  case  out  of  the  Statute  of  Limitations,  159. 
must  be  in  writings  ib. 
PROMISSORY  NOTES: 

Interest  upon,  896.     Vide   Lttxrxst. 
PROOF: 

Mode  of: 

Not  necessary  to  be  pat  in  issue,  413. 
PROROGATION  of  ParUament: 

Judicially  noticed,  23. 
PROSECUTION,  Criminal: 

Demurrer  because  discoveiy  may  subject  the  defendant  to,  46. 

Married  woman  not  bound  to  answer  a  bill  which  would  render  her  husband  Usble  to^  47. 
PROSECUTION,  Want  of: 

Dismissal  of  bill  for.     Vide  Dismissal  of  Morrioir. 
PROTESTATION : 

In  demurrer,  object  of,  68. 

In  plea,  206. 
PROVINCES : 

Division  of  England  into,  judicially  noticed,  23. 
PROVISO : 

Record  carried  down  by,  741.     Vide  Issirx. 

PUBLICATION  OF  DEPOSITIONS.     Vide  Vol.  1. 
What,  562. 
By  consent,  ib. 
By  rule,  503.     Vide  Ruix. 

Passes  of  course  after  rule  expires,  567. 
unless  enlarged,  ib.  * 

8€eu$  where  a  commission  has  been  issued  under  17th  order,  ib. 
How  compelled : 

Where  clerk  or  examiner  refuses  to  publish  depoationi^  567. 
Enlargement  of  by  order,  668. 

application  for,  ib. 
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PUBLIOATION  OF  DEPOSITIONS— Enlaigement  of  by  Qidm^Coatinued. 

beibie  rule  has  expired : 

mast  be  made  to  a  master,  568. 

9eeu8  where  after  rule  has  expired*  ib. 
warrant  for,  ib. 
serrioe  o^  ib. 

where  sued  out  by  pbintifi^  569. 
— — —  by  defendant^  ib. 
must  be  supported  by  affidavit^  ib. 
at  the  cost  of  the  party  making  it^  ib. 
In  what  cases  granted,  ib. 

before  cause  has  been  set  down,  ib. 
after  cause  has  been  set  down,  ib. 

undertaking  upon,  ib. 
although  it  has  been  previously  enlarged,  ib. 
Where  cross-bill  has  been  filed,  ib. 

Before  original  suit  proceeded  in,  ib. 

if  defendant  has  not  answered  cross-biU,  570. 
After  original  suit  has  been  proceeded  in,  ib. 

not  unless  a  special  case  is  made,  ib. 
or  defendant  in  cross-suit  is  in  contempt,  ib. 
After  rule  has  expired,  570. 

must  be  made  to  the  Couity  568. 
upon  affidavit- 
stating  special  case  why  witness  not  before  examined,  571. 
and  swearing  that  neither  par^,  clerk  in  Court  or  solicitor,  have 

read  the  depositionfl^  ib. 
granted  without  usual  affidavit  in  a  case  of  surprise^  571. 
upon  untrue  allegation,  informal,  ib. 
Comnussion  to  examine  witnesses  after,  ib. 
in  what  cases  granted,  ib. 
Order  for,  572. 

Service  of,  ib^ 
Examination  of  witnesses  after,  ib. 
Cross-examination  after,  ib. 
Adjournment  of  cause  after,  ib. 
Order  for,  ib. 
Service  o^  ib. 
"Where  commission  executed  in  term  time,  501. 
Examination  of  witnesses  may  continue  till,  488. 
Examination  of  witnesses  after,  592.     Vide  Witxsss. 
Stayed  till  answer  to  crosB-bill,  620. 
Taken  under  articles,  601.     Vide  Akticlxs. 
De  bene  ease,  550,  573.     Vide  Dx  bxkx  xsss. 
In  perpetuam  rei  memonamf  ib. 
taken  in  Master's  Office : 

Where  witness  examined  by  Examiner  or  by  commission,  846. 

Where  witness  examined  by  Master  himself,  847. 

By  consent,  ib. 

How  enlarged,  ib. 

Examination  after  not  permitted  without  special  order,  ib. 

Not  necessary  where  witnesi  examined  viva  voce,  ib. 

PUNISHMENT: 

Rule  that  no  one  is  bound  to  answer  so  as  to  subject  himself  to,  46. 
Feme  covert  not  bound  to  answer  a  bill  which  would  subject  her  husband  to,  47. 
Vide  BxxiTBBxii. 

PURCHASE  MONEY: 

Of  estate  sold  under  decree : 

Order  for  payment  into  Courts  919. 

that  it  may  not  be  paid  out  without  notice  to  purchaser,  916. 

,  Eftect  of,  ib. 

In  what  cases  applied  in  paying  oS  incumbranees^  918. 
on  application  of  purchaser,  ib.     Vu/e  Salss. 
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PURCHASE  for  valuable  considenlioii: 
Marriage  aettlenient  equivalent  to^  199. 
Plea  o^  198.     Vide  Pua. 
May  be  taken  advantage  of  by  answer,  346. 

though  good  as  a  defence  is  not  good  as  a  ground  for  a  cross  bill,  199,  n. 
Whether  a  good  bar  to  a  legal  title.  Query.     800. 
not  afiected  by  3  dc  4  W.  4,  c  27. 
PURCHASER : 

In  what  cases  he  may  protect  himself  from  discovery  by  demurrer,  56. 
Right  of  to  reference  as  to  title,  633. 

Principles  upon  which  founded,  ib. 

how  waived,  ib.     Vide  Dxcrex.     Titlk. 

Under  decree : 

Not  liable  to  loss  by  fire,  dec,  till  report  confirmed,  910. 

Must  see  that  sale  is  according  to  decree,  91 1. 

all  parties  necessary  to  convey  are  before  the  Coort,  iK. 

Not  afiected  by  error  in  decree,  ib. 

Not  compelled  to  take  estate  where  decree  is  erroneous,  912. 
even  though  parties  are  proceeding  to  rectify  it,  ib. 

From  what  time  entitled  to  rents  and  profits.   Vldt  Ram  Am  PBorm.  Irm- 

XST.       POSSKSSIOF. 

Taking  possession  without  order : 

compelled  to  pay  money  into  Court,  918. 

though  he  entered  with  permission  x>f  the  parties  intereted,  ib. 
Method  of  enforcing  contract  by,  909. 
of  obtaining  possession  by,  915. 
of  enforcing  execution  of  conveyance,  916. 
Delivery  up  of  title  deeds  to,  ib. 

Rule  as  to  his  right  to  title  deeds  where  estate  is  sold  in  several  Iota,  917. 
]>ischarged  firom  contract,  918. 

for  incompetency,  ib. 

for  insanity,  919. 

upon  equitable  grounds,  ib. 

8eeu9  for  inadequa^  of  prioe^  938. 

unless  there  has  heisa  a  mistake,  iK 
Held  to  his  bargain : 

though  he  bid  for  the  benefit  of  estate  not  intending  to  pardiaset  ib. 
Substitntion  of  another : 

When  permitted,  ib. 

Motion  for,  ib^ 

must  be  supported  by  affidavit  that  there  is  no  under  bargain.  Hi. 
Re-saKeby: 

at  a  profit.     Second  purchaser  must  pay  in  purchase  money,  ib. 
May  except  to  Master's  report,  958.     Vide  Excxmoirs. 
Where  biddings  are  re-opened,  allowed  charges  and  expenses^  981. 

PUIS  DARRIEN  CONTINUANCE: 

Plea  not  admisdble  in  equity,  101.     Vide  Pujl. 
Effect  of,  how  obtained,  108. 

QUAKER: 

Commission  to  take  answer  o(  886. 
QUEEN.     Tidt  KiKo. 
QUERIED  ITEMS : 

Proceedings  upon  in  Master's  Office,  883.     Vide  Accovmr  Baroax  MASTxmy 

QUO  WARRANTO'. 

Demurrer  to  discovery,  because  it  would  subject  defendants  to»  53. 
REAL  ESTATE: 

Effect  of  sequestration  upon,  716.     Vide  Sx«.uxsTaATiov. 

REBUTTER: 

Not  now  in  use,  887. 

RECEIVER :  / 

Trustees  and  penonal  representatives  allowed  the  expenses  of  en^iloyin^ 
•ary,  889.     Vide  Just  Auawavcxs. 
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RECITALS: 

In  decreef.     Vide  BscmxBS. 
In  Maaler't  lepoit     Vide  BiromT. 
BECORD: 

Allegation  oontmy  to: 

not  admitted  in  pleadingi,  821. 
What  IB  matter  of  leoord,  214. 
"When  nid  to  be  complete,  ib. 
What  is  matter  at  of  rteord^  216. 
Copieaof: 

What  may  be  proved  vtva  twee,  442»  n.     Vide  Exhibiti. 
Original: 

referred  to  by  the  Court,  where  any  doubt  about  accaracy  of  office  copy,  624. 
Clerk  in  Court  used  fonnerty  to  attend  with,  ib.  n. 
Matters  of: 

Plea  of.     Vide  Pkba. 
BECOVERT,  Common: 
Plea  o£     Vide  Plba. 
Abolished  by  8  db  4  W.  4,  c  74,  183. 
How  airezred  in  pleading^  ib. 
RECTOR: 

disputing  a  modu%  has  a  right  to  an  issue,  728.     Vide  Issvx. 
REDEMPTION  OF  MORTGAGE: 

not  decreed  after  20  years  poosession,  168. 
Decrees  for,  648. 

dismissal  on  non-payment  of  money,  ib. 

not  final  without  order,  644. 
time  for  redemption,  not  enlarged  upon,  646. 
REFERENCE  TO  DOCUMENT  fn  greater  certainty,  &c : 
In  a  bill: 

will  not  entitle  defendant  to  read  it  on  the  argument  of  demurrer,  20. 

eyen  though  document  be  mistated,  ib. 
will  entitle  plaintiff  to  read  it  in  support  of  his  bill,  ib.,  21. 
to  shew  that  parties  are  too  numerous  to  sue^  ib. 
although  no  such  allegation  in  bill,  ib. 
In  what  cases  Court  will  take  upon  itself  to  look  at  document^  ib. 
Vide  CiETAiVTT,  GaxATsm. 
REFERENCE  TO  MASTER.     Vide  Vol.  1. 
upon  plea: 
to  inquire  whether  another  suit  depending,  146,  149. 

which  suit  most  for  the  benefit  of  infiuit,  148. 
to  inquire  into  the  truth  of  a  plea  of  a  decree,  160. 
to  inquire  into  fi/^  omitted  to  be  proved,  418. 

never  granted  where  focts  are  the  foundation  of  reliei,  ib.     Vide  Etidbitci. 
Proceedings  in  Master's  Office,  upon,  789.     Vide  Mastbk's  Ovtice. 
REGISTRARS: 

In  what  cases  to  set  down  causes^  606.     Vide  Sbtttho  Dowh  Cavbbs* 
Signature  o(  to  decreei^  Sec  : 

necesMjy  to  authenticate  them,  671. 
if  annexed  to  office  copy,  sufficient,  ib.     Vide  Dbcbbbs. 
REHEARING : 

after  decree  nisi  made  abeolnte,  660. 

notwithstanding  omission  to  appear  at  second  hearing,  ib. 
although  decree  made  absolute,  for  want  of  cause  shewn,  ib. 

Terms  upon  which  permitted,  ib. 
can  only  be  obtained  upon  petition  of  rehearing,  661. 

which  must  be  si|pied  by  two  counsel,  662. 
cannot  be  obtained  by  motion,  ib. 
may  be  had  after  proceeding  in  Master's  Office^  ib. 
after  decree  made  upon  second  hearing,  663* 
by  party  obtaining  the  decree,  ib. 
undertaking  as  to  costs  upon,  652. 
necessity  for,  ib. 
neoemuj,  to  chaoge  inm  of  iasoe,  767.     Vide  Isi vb. 
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REJOINDER,  891. 
seldom  filed,  898. 

In  what  cases  proper,  893.     Vide  Subvibva  to  Rbjqiv. 
Gratis,  in  what  cases  pn^r,  892. 
de  novo  in  what  cases  pennitted,  898. 
RELEASE : 
CJeneral: 

under  seat    Plea  o(  188,  191.     Vide  Puu. 
not  under  seal.    How  pleaded,  ih, 
MThat  is  a  good  release,  ib. 

discharge  of  debtor  by  order  of  creditor,  ib. 
Of  interest: 

Efiect  of  upon  competency  of  witness^  458.      Vide  Withsss. 
Of  equity  of  redemption : 

after  decree,  equivalent  to  finedosore^  64d, 
RELEVANCY: 

Master  to  consider,  in  deciding  upon  exceptions,  815. 
RELIEF: 

Demurrers  to^  24. 

What  constitutes  a  bill  for  relief,  25. 

a  prayer  for  rdief,  ib. 

Seeus  for  relief  consequential  upon  discoTeiy,  ib. 
RENEWAL : 

of  commission  to  examine  witnesses,  517.     Vide  Covmissxot,  Rxkswxb. 
RENT,  Aireara  of: 

not  recoverable  for  moie  than  six  yean^  166.      Vide  Lixitjltiok,  Statu t*  or. 
RENTS  AND  PROFITS: 
of  estates  sold  under  decree : 

From  what  time  purchaser  is  entitled  to,  912. 
In  the  case  of  fee  simple  estates,  ib. 

of  mines  and  collieries,  ib. 
upon  a  re-sale,  913. 
REPLICATION: 

in  what  cases  proper,  886. 
after  plea,  223,  387. 

££fect  o^  before  argument^  ib. 
after.disclaimer,  ib.     V^  Plia. 

improper,  unless  disclaimer  is  accompanied  by  answer,  ib. 
after  notice  of  motion  to  dismiss— efiect  o(  365,  366.     Vide  Disxissal  ov  Bels. 
Nature  of,  ib. 
Special,  ib. 

Consequences  of,  ib. 
now  out  of  use,  388. 
Form  of,  ib. 
Signature  of  counsel  not  necessary,  ib. 

ucue  where  special,  ib. 
Time  for  filing,  ib. 

after  amendment  of  bill,  389. 

where  no  subpoena  has  been  served,  ib. 
^after  witneases  have  been  examined,  890. 
withdrawn : 

for  the  purpose  of  amending,  389. 

setting  down  cause  upon  bill  and  answer,  ib. 

after  hearing  upon  bill  and  answer,  628.     Vide  Hkahiho.     Bill  asd  Avtwxb. 
nunc  pro  tunc — when  permitted,  629. 
to  plea.     Vide  Plba. 

Motion  to  dismiss  after,  378.     Vide  Disxissal  ov  Bill. 
REPORT  OF  JUDGE.     Vide  Issni. 
REPORT  OF  MASTER,  933. 
what^  ib. 

Difiference  between  reports  and  certificates^  ib. 
Separate,  905. 

How  obtained: 

under  old  practice^  ib. 
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RBPORT  OF  MASTER— Sepuatfr— How  obtained— C<mliiiti€cl. 
under  new  orders^  905. 
withoat  ordor»  ib. 

Warrant  to  shew  caoae  why  Master  should  not  prepare  draft  of,  ib. 
Form  o(  dec,  ib. 
Exceptions  to,  ib. 
Confirmatioa  o(  ib. 

Certificate  of  assets  upon,  936. 

General: 

Preparation  of: 

Warrant  to  shew  eaute  why  Master  should  not  prepare,  936. 
^—^^  on  preparing,  937. 

a  bar  to  the  admiMoa  of  further  e?idenoe,  ib. 
Matter  o^  ib. 
Recitals,  ib. 

of  decree  or  order,  ib. 
of  separate  reports,  ib. 
Must  embrace  all  the  matters  referred,  ib. 
Must  not  go  beyond  the  decree^  938. 

P)roceeding^  where  Master  reports  as  to  matters  not  referred,  ib. 
— — — ^— ^— ^  introduees  inelevant  matter,  ib. 
Irreletant  matter  in : 

not  a  ground  for  exception,  ib. 
ahould  only  notice  the  claims  of  parties  who  have  proved  under  decree^  868. 
secut  of  those  who  did  not  come  in,  ib.     Vuk  Gulxxs. 
must  state  the  conclusions  from  ftcts,  938. 
— ^— ^— — ^  firom  presumptioDs^  989. 
seeiM  condusbns  of  law,  ib. 

Statement  of  iqpecial  circumstanoee  in,  ib.     Vide  Svioial  CnusuMSTAsois. 
Of  evidence  in,  940. 
Of  accounts,  ib. 
Schedules  to^  ib. 
Draft  o(,  ib. 

Notice  of— how  given  to  parties,  ib. 
Copies  of: 

by  whom  taken,  941. 
Warrant  to  settle,  ib. 
Settlement  o(  ib. 
Transcript  of,  ib. 

Objections  to»  943.     Vide  Objxctiovs. 

in  what  cases  necessary  before  exceptions,  ib. 

Form  o^  943. 

Time  for  bringing  in,  ib. 

how  enlarg^  ib. 
by  persons  not  parties,  ib. 

who  have  claimed  under  decree,  ib. 
though  their  claims  have  been  disallowed,  ib. 
Warrants  on,  944. 
Proceedings  upon,  ib. 

Warrant  on  signing  report,  942. 

Service  o^  ib. 
Signing  of,  ib. 
Filing  of,  ib. 

at  what  time,  ib. 
Confirmation  of: 

What  reports  require  confirmation,  945.     Vide  Covfiucatxov. 
Order  for,  947. 
JNiH.* 

how  obtained,  ib. 
by  plaintiff  ib. 
by  defendant,  ib. 

by  a  creditor,  ib. 
does  not  prevent  party  obtaining  it  from  excepting,  ib. 
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when  made : 

before  exoeptiom  are  filed,  947. 

although  party  intends  to  except,  ib. 
after  exceptions  allowed,  948. 

limited  to  such  part  of  the  report  not  excepted  to^  ib. 
Senriceo^  ib. 

may  be  upon  clerks  in  Cour^  ib. 
not  necesnry  upon  creditor!,  dec,  ih. 
Time  for  shewing  cause,  948. 
Eight  days  after  service  c^  ib. 
how  computed,  949. 

whero  last  day  is  a  Bmiday  or  holiday,  ib. 
how  enlarged,  900. 

by  special  application,  ib« 
on  what  day  to  be  made,  ib. 
in  term  time,  ib. 
during  seals,  ib. 
cause  against: 

exceptions,  ib. 

filing  of  not  sofiicient,  ih. 
must  be  set  down,  ib. 
Order  to  review  report,  ib. 
absolotei,  ib. 

must  be  upon  motion,  ib. 
by  consent  of  all  parties,  951. 
Exceptions  to:  Vide  Excipnoirs  (to  Mistib's  Rsfobt.) 
Review  <^: 

never  permitted  after  decree  on  fturther  direelii»s^  963. 
In  what  cases  directed: 

upon  inq[uiries  as  to  titles,  874.      Vide  Titlx. 
after  order  nisi  to  confirm  repotif  940. 
Order  for: 

may  be  shewn  as  cause  against  coDfiixmng  report  aliaulute^  9^ 
where  report  has  been  excepted  to,  961. 
where  report  has  not  been  excepted  to : 

at  the  hearing  upon  further  directioiia,  ih. 
upon  motion,  ib. 
after  exceptions  disposed  o(  962. 
after  confirmation,  ib. 
upon  further  diredioni^  966. 

where  Court  dissatisfied,  946,  966. 

not  for  the  purpose  of  deducing  oonseqfuenees  firam  fiKts  slMled  in  repsi^ 

95S,  966. 
"Where  Master  has  gone  beyond  decree,  987. 
— ^— —  has  introduced  irrelevant  matter,  ib. 
in  Older  to  enaUe  the  Master  to  receive  additiooal  evidence,  959. 

upon  what  terms  allowed,  ib. 
to  enable  party  vrho  had  omitted  to  cany  in  objeetkms  to  repoft,  tocuiy 
them  in,  958. 
Amendment  of: 

In  what  cases  permitted,  963. 
After  inrolmect,  968. 

only  where  error  is  apparent  on  face  of  it,  lb. 
REPUGNANCY  in  Pleading : 
What,  83. 

Not  admitted  by  demurrer,  ib. 
REPUTATION : 

Evidence  of,  in  matters  of  custom,  &c.,  483.     Vide  Etibbkci. 
RE-SALE  OF  ESTATES  SOLD  UNDER  DECREE : 
Ordered: 

Where  purchaser  does  not  complete^  930. 
Where  heir-at4aw  refiises  to  come  in,  921. 
Rule  as  to  right  of  purchaser  to  rents  and  profits  apoii»  918. 
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RE-8ALE  OF  ESTATES  SOLD  UNDER  DECREE*-C<m/mtftf<;. 
Parehtttr  held  bound  to  make  good  deficioDcy  occosioaed  by,  920. 
Vide  Sales.     Opbkiko  Biboiitos.     Purcbasbb.     Cohtbact. 

RESERVED  BIDDINGS,  903.     Vide  Salu. 
RESIDUARY  LEGATEE.     Vide  Legatib. 
RESTORATION  OP  BILL: 

After  order  to  diamiiB,  383.     Vide  Dismissal  oi  Bill. 
RESTS  IN  ACCOUNTS: 

Manner  of  making,  890. 

Computation  of  interest  upon,  898. 

In  what  manner  eflected,  ih.     Vide  Accoubts  bkiobe  Masteb. 

RETURN  WITHOUT  DELAY: 

Meaning  of  term,  286. 
REVERSIONARY  INTEREST: 

Rule  as  to  interest  on  purchase  money  upon  sale  of,  910. 
REVIVOR,  bill  of:     Vide  Vol.  1. 
Plea  to: 

cannot  be  on  the  same  ground  as  to  original  bill,  230. 
unless  defendant  has  died  before  argument,  ib. 
REVIVOR  OP  SEQUESTRATION: 
Against  personal  representative^  717. 
Against  heir-«t-law,  718,  719.     Vide  Se«.vx8tbatiob. 
ROTATION,  Master  in.     Vide  Masteb. 
RULE: 

To  prodooe  witnesses,  663. 

In  what  cases  necessary,  ib. 

where  no  commission  has  been  ivued,  ih. 
where  commission  has  been  issued,  ib. 

under  the  16th  and  17th  new  orders,  ib. 
under  the  old  practice,  ib. 
to  examine  witneeees  abroad,  ib. 
at  the  instance  of  defendant,  ib. 
under  the  old  practice,  664. 
under  the  16th  and  17th  orders,  ib. 
By  whom  entered,  664. 
By  plaintifi^  ib. 

Within  what  time,  ib. 

under  the  17th  order,  ib. 
By  defendant,  in  what  cases,  665. 
Duration  of  rule,  664. 
Perm  of,  566. 
Entry  of,  ib. 

within  what  time,  ib. 

after  serrice  of  commiawm  to  examine,  666. 
To  pass  publication,  ib. 

When  to  be  entered,  ib. 

after  commission  sued  out  by  defendant^  ib. 
Time  for  passing  publication  after,  ib. 
Porm  of,  ib. 
Notice  of  to  clerk  in  Court  on  other  side,  567. 

to  examine  a  clerk  in  Court  having  custody  of  depositions,  ib. 
Publication,  after  order  expired,  ib.     Vide  Public atiob. 
SALE: 

Expenses  of: 

Allowed  under  head  of  jost  allowancei^  888.     Vide  Just  Allowavcxs. 
SALES  UNDER  THE  DECREE  OP  THE  COURT: 
Statute  of  Prauds  cannot  be  pleaded  in  cases  o(  174. 
Generally  by  public  auction,  902. 
unless  otherwise  directed,  ib. 
Conducted  by  plaintiff's  solicitor,  ib. 
Generally  at  Master's  Office^  ib. 

but  Master  may  direct  it  to  be  in  the  country,  ib. 

at  such  place  and  by  such  persoft  as  he  riiall  direct,  903. 
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SALES  UNDER  THE  DECREE  OF  THE  COVBT-^Canimued. 
R«enred  bidding,  903. 
Application  for,  ib. 
Order  for.     Form  of,  ib. 

Courie  of  proceeding  upon,  004. 
How  fixed  and  directed,  ib. 
No  certificate  or  report  upon,  ib. 
Particulars  of  sale,  ib. 

by  whom  prepared,  ib. 
what  they  ought  to  contain,  ib. 
distribution  o(  905. 
Conditions  of  sale,  ib. 

similar  to  those  upon  ordinary  sales,  ib. 
Where  reserved  bidding  has  been  appointed,  ib. 
Where  timber  is  sold,  908. 
Advertisements,  904. 

by  whom  prepared,  ib. 
Where  inserted,  905. 
First: 

contains  no  mention  of  time  of  sale^  ib. 
Second  or  peremptory,  ib. 
mentions  the  time,  ib. 
Time  for: 

How  fixed,  ib. 
In  London: 

Proceedings  at,  906. 

Biddings  for  first  lot,  ib. 
Where  reserved  bidding  has  been  fixed,  ib» 
Party  to  reooid  must  have  order  to  warrant  his  bidding,  ib. 
best  bidder  declared  purchaser,  ib. 
Same  proceedings  on  i  absequent  lot%  ib. 
In  the  country : 

How  obtained,  903. 
Certificate  of  Master,  ib. 
By  whom: 

by  such  person  as  the  Master  shall  ^ipoin^  ib. 
Auctioneer  not  aUowed  per  centage,  ib. 

should  be  paid  by  fix^  sum,  ib. 
to  be  approved  by  Master,  ib. 
London  auctioneer  never  appointed,  ib. 
Securitf  from  person  appointed  to  sell : 

in  what  cases  required,  ib. 
Proceedings  at,  906. 

Where  sale  by  Master's  cleil[,  ib. 
by  auctioneer,  907. 
Affidavit  will  be  required,  ib. 
Form  of  affidavit,  ib. 
Deposit  by  purchaser,  ib. 
not  usually  required,  ib. 

Beau  where  timber  is  sold  Mparate  from  estate,  ib. 
or  matexials  of  old  manaon  house,  908. 
Of  timber,  ib. 

Conditions  of  sale,  ib. 

Agreement  for  purcliase  maally  agned,  ib. 

Payment  of  deposit^  ib. 

Security  for  residue  of  purchase  money,  ib. 

discharged  upon  payment  of  pnrdiase  money,  909. 
with  a  deduction  of  5  per  cent,  ib. 
Of  opening  biddings.     Vide  Bmnnraf . 
Method  of  completing : 
By  purchaser: 

Confirmation  of  lepoit,  ib. 

Necenary  to  complete  contract,  ib. 
Order  for  nin,  ib. 
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SALES  UNDER  THE  DECREE  OF  THE  COURT— MeUiod  of  oompkling— By 
parchaaor —  Continued, 

Service  of,  909. 
Made  abeolate,  ib. 

In  what  manner*  ib. 

Not  after  notice  of  motion  to  open  biddingi^  910. 
May  be  by  vendor,  ib. 
Pieliminaiy  proceeding!,  ib. 
Inquiry  into  title,  ib. 
Abstract  of  title,  911. 

Delivery  of  how  compelled,  ib. 
Reference  of,  to  Master,  ib. 
Order  for,  ib. 

proceedinga  upon,  ib. 
Coatoof: 

Wliere  title  good,  ib. 
Where  title  bad,  ib. 
Motion  that  purchaser  may  be  let  into  pooaeaoion  on  payment  of  puichaae 
money,  dtc,  910. 

In  what  caaea  it  should  ofier  to  pay  interest  on  puxchaae  money,  91S. 
Rule  as  to  possession  and  payment  of  intereat,  ib. 
In  aales  of  fee  simple  estates,  ib. 
In  sales  of  collieries  and  mines^ilk 
Not  altered  because  puichaae  money  has  been  lying  at  his 

bankers,  ib. 
Where  purchaser  takea  possesrion  without  order,  913. 
In  cases  of  life  interests,  ib. 
In  the  funds,  ib. 
In  annuities,  ib. 
•-—  as  to  paying  incumbrances  out  of  purchaae  money,  ib. 
Two  or  more  purchasers  of  one  lot  must  join  in  motion,  914. 
Plaintiff  only,  entitled  to  ai^ear  upon,  ib. 

Application  that  money  may  be  laid  out,  ib. 
Order  that  purchase  money  may  not  be  paid  out  without  notice  to 
purchaser,  ib. 
Efiect  o(  ib. 
DeliveTy  of  possession  to  purchaser: 
How  enforced,  915. 

Against  a  parly  to  the  record,  ib. 

by  short  order  and  writ  of  assistance,  ib. 

May  be  at  the  instance  of  purchaser  himself,  though  not  a  party 
to  the  record,  aembkg  ib. 
Conveyance  to  purchaser,  ib. 
How  prepared,  ib. 

Reference  to  Master  to  settle,  ib.     Vide  Covystahcx. 
Execution  o^  916. 
How  enforced,  ib. 

By  purchaser  himself,  ib. 
Title  deeds: 

Delivery  of  to  purchaser,  915. 
Order  for,  ib. 
Form  o^  ib. 

May  embrace  the  delivery  of  deeds  to  the  puichaaer  of  sevoral 
lots,  917. 
General  rule  as  to,  ib. 
Method  of  enforcing: 

on  behalf  of  plaintifi^  ib. 

Report  must  be  confirmed,  ib. 
By  plaintiff's  sohdtor,  918. 

When  purchaser  has  obtained  an  order  mst,  ib. 
Motion  that  purduiser  may  pay  in  money,  919. 
Reference  as  to  title,  ib. 

When  necessary,  ib. 
Reference  aa  to  compensation  upon,  ib* 

Vol.  v.— T 
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Order  for  payment  of  purchase  ZQoney,  919. 
Service  o^  ib. 
How  enforced: 

By  committal  to  the  Fleet  Prisoiit  ib. 

Or  by  sequestration  in  the  case  of  peers  or  privileged  penooi»  fti 
By  order  for  re-sale  of  estate  and  that  purchaser  may  make  goodtW 
deficiency^  ib. 
Against  r^resentatives  of  purchaser,  921. 
Must  be  by  bill,  ib. 

unless  heir-at-law  will  come  in  and  pay  the  purcfattae  moneyt  ik. 
Proceeding  where  heir  refuses,  ib. 
Rescinding  of  contract     Vide  Costkact. 
Substitution  of  purchaser: 

In  what  cases  permitted,  922. 

Where  purchaser  has  re-sold  at  a  profit,  ib. 
Of  lots  which  are  undisposed  o(  93'2. 
Re-sale.      Vide  Rb-saxx. 
By  private  contract,  931. 
In  what  cases,  ib. 
In  what  manner  efikcted,  932. 

Where  lots  are  undisposed  of  at  public  sale,  ib. 
Order  for,  938. 
SCANDAL: 

In  an  answer,  295. 
Naturo  o(  296. 
Reference  for,  ib. 

may  be  by  co-defendant,  ib. 
at  any  time,  297. 

after  defendant  has  become  bankrupt,  ib.     Vide  IxpimTivmvcx. 
In  depositions : 

a  ground  for  suppressing  them,  574.     Vide  Dsposirioirs. 
In  examination  before  Master,  825. 

Proceeding  io  expunge,  ib.     Vide  IxFsmTmKcx. 
In  proceedings  in  Master's  Office,  851. 

Method  of  proceeding  upon.     Vide  Ixpxrtiviitcb. 
SCHEDULE: 
To  Answer. 

will  not  satisfy  an  inquiry  as  to  particular  sums,  261. 
In  what  cases  proper,  262. 
Impertinence  in,  ib. 
To  Master's  report     Vide  Rspobt. 
SCRIVENER  AND  CLIENT : 

Communications  between,  privileged  from  discovery,  60. 
SEALS : 

Of  corporations : 

thirty  years  old  do  not  prove  themselves,  436. 
SECONDARY  EVIDENCE :  ; 

Rules  as  to,  439.     Vide  Etideitcx.  i 

SECURITY: 
For  Costs: 

Where  claimant  petitioning  to  come  in  under  decree  is  out  of  the  juriadaetiaD,  861 
From  persons  conducting  sales  in  the  country : 
In  what  cases  required,  903.     Vide  Salss. 
SENTENCE  of  a  Court— not  of  Common  Law : 
Interlocutory : 

cannot  be  pleaded,  185.     Vide  "Plea. 
SEPARATION: 

Of  husband  and  wife: 

Contract  for  not  enforced  in  equity,  80. 
SEQUESTRATION  TO  ENFORCE  DECREE,  711. 
When  issued: 

Upon  return  non  eat  inventus  by  Berjeant*aft-arni8,  ib. 
Where  party  is  in  custody,  ib. 
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SEQUESTRATION  TO  ENFORCE  DECREE— When  inoed— Con/tnutti 
If  not  in  Fleet  PriBon : 

he  must  be  removed  thither  by  habeas  corpus^  711. 
If  in  Fleet  Prison,  lb. 

Upon  preceding  prooen,  ib. 
Upon  Warden's  oertificate»  ib. 

bnt  not  till  return  of  prooees  has  ezphed,  ib. 
Under  process  from  another  Court,  712. 

Whether  habeoB  corpus  necessary.     Query,    ib. 
Irregularity  in: 

how  waived,  ib. 
Nature  of  process,  ib. 
How  sued  out,  ib. 
Execution  of,  ib. 
Efiect  ot,  ib. 

upon  ehoaea  in  action,  ib. 

in  the  hands  of  a  third  party,  714. 

who  is  willing  to  abide  Uie  order  of  the  Court,  ib. 
who  admits  the  property  to  belong  to  the  party,  ib. 
where  he  disputes  either  the  amount  or  titie  of  party,  ib. 
Croods  and  chattels  may  be  sold  under,  715. 

but  not  without  previous  order,  ib. 
Terms  of  years  cannot  be  sold,  ib. 
Up<m  real  estate : 

the  same  as  upon  mesne  process,  ib. 

but  sequestrators  nuiy  set  and  let^  716. 
seeus  upon  mesne  process,  717. 
the  same  upon  copyhola  as  freehold,  ib. 
from  what  time  it  binds,  ib. 

where  suit  is  for  the  lands,  ib. 

from  filing  of  the  bill,  ib. 

notwithstanding  conveyance  pendente  Hie,  ib. 
for  valuable  consideration,  ib. 
where  suit  is  for  personal  demand,  ib. 
From  sequestration  issued,  ib. 

not  defeated  by  voluntary  conveyance  before,  ib. 
secus  by  revocation  of  uses  under  a  power,  ib. 
from  date  of  order,  ib. 

not  from  its  being  laid  on,  ib. 
Revivor  o£,  ib. 

after  abatement  by  death  of  plaintiff: 

Rule  the  same  as  in  mesne  process,  ib. 
aAer  abatement  by  death  of  defendant,  ib. 

against  personal  representative^  ib. 
against  heir,  718. 

will  not  prejudice  wife's  right  to  dower,  ib. 

or  jointuie,  ib. 
not  unless  suit  be  revived  against  him,  ib. 
but  may  be  by  the  same  order,  719. 
Discbaige  of : 

how  obtained : 

upon  death  of  plaintiff,  ib. 
upon  death  of  defendant,  ib. 
By  ejectment  against  heir,  ib. 
Examination  pro  interesse  suo,  720. 
Duties  of  sequestrators,  ib. 

To  bring  the  money  into  Court,  ib. 
Power  of  sequestrators  to  seize  documents: 

Where  sequestration  issued  for  non-obedience  to  order  to  produce,  7S8. 
Nin,' 

Older  for,  how  obtained,  ib. 
Service  o^  ib. 

Where  for  payment  of  money  to  a  party,  ib. 
How  made  absolute,  ib. 
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SEQUESTRATION  TO  ENFORCE  DECREE— Con/mtMif. 

Against  Memben  of  Parliamenty  724.     Vide  Mkmbssb  ov  PjkBUAmvT. 
AgBuuft  oorpontioiifl.     Vide  CompoKATiOHB.    Vol.  1. 
To  Ireland: 

Upon  nulla  bona  retained  in  England,  686. 
To  enforce  production  of  documents,  813. 

Sequestratora  under  may  seize  the  docoments  to  be  produced,  814. 

discharge  of  prisoners  after,  ib.     Vide  DocirxBirTs,  Pnonvcnov  or. 
To  enforce  the  payment  of  purchase  money  into  Court,  by  peen^  &c.,  990. 
SEQUESTRATORS.     Vide  Vol.  1 . 

Under  sequestration  for  non-producti<m  of  docoments  may  seise  llie  a>iji«^— ■!■,  814. 
Vide  BocuMxirrs.     SiatrssTmATiOF. 
SERJEANT-AT-ARMS.     Vide  Vol.  1. 
Sent  after  appearance  with  Registrar,  11. 

Rule  that  party  entering  appearance  with  Registrar  must  consent  that 
shall  go,  16. 

Does  not  apply  to  extraordinary  contempts,  ib. 
In  process  to  enforce  decrees,  711. 
Method  of  inlying  for,  ib. 
Proceeding  upon  order,  ib. 

where  party  already  in  custody,  ib. 
Revived  after  sequestration,  781. 

When  property  sequestered  insufficient,  ib. 
To  enforce  production  of  documents,  813.     Vide  DocvnirTs.     Pbodvctiov  m*. 
SESSIONS  OF  PARLIAMENT: 

Time  and  manner  of  holding,  judicially  noticed,  23. 
SET-OFF: 

Bill  for  account  will  not  lie  for  mere  matter  of,  28. 
SETTING  DOWN  CAUSE: 
Before  what  Court,  608. 
By  the  plaintif]^  603. 
At  what  time,  ib. 

Usually  in  the  term  following  that  in  which  puUicatifHi  passed,  ib. 
ieeue  where  it  will  prejudice  any  party  to  wait  so  long;,  ib. 

where  publication  has  been  enlarged  without  prajndiee^  Ac,  Ai 
— vrfiere  commission  sued  out  under  16th  and  ITtii  aider  is 
cnted  in  term  time,  604. 
but  may  be  in  the  vacation  ensuing  term  in  which  puUicslion 
Dismissal  of  bill  in  consequence  of  plaintiff's  onuBsion,  ib. 
after  undertaking  to  speed  under  16th  order,  ib. 
after  serving  order  for  commission  under  17th  order,  ib. 
although  no  commission  sued  out^  ib. 
At  the  request  of  defendant,  ib. 
At  what  time,  ib. 

In  cases  which  do  not  come  within  the  17tii  order,  ib. 
In  cases  which  do  come  within  ttiat  order,  ib. 
In  what  manner: 

By  six  clerks,  606. 
By  Registrar,  ib. 

In  what  cases,  ib. 
Upon  bill  and  answer,  606. 
Irregularity  in,  ib. 

Reference  to  Master  to  inquire  into,  ib. 
Chranted  after  decree,  ib. 
After  decree  nisi,  647. 
Costs,  649.     Vide  Dicrek  visi.     Costs. 
To  be  spoke  to  upon  minutes,  ib.     Vide  Digbxb. 
SETTLED  ACCOUNTS: 

Direction  not  to  disturb,  891. 
Surcharging  and  falsifying,  ib. 
SHORT  CAUSES: 

What  causes  may  be  heard  as  such,  614. 
Setting  down  causes  as: 

At  the  instance  of  plaintifi^  ib. 
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SHORT  CAUSES— Setting  down  cavfle8a»—CWmtte(f . 

When  defendant  refuses  to  consent  to  its  being  so  heard,  614. 
Practice  before  Vice  Chancellor,  616. 

Master  of  the  Rolls,  ib.* 
At  the  instance  of  defendant : 
Permitted  at  the  Rolls,  ib. 
Caose  advanced  as,  improperly.     Stmck  out,  616. 
8H0RT  ORDER.     Vide  Dkcebs,  Exkcutioit  ot. 
SIGNATURE : 

Of  counsel.     Vide  Couvskl. 
Of  defendant: 

to  answer,  269. 

must  be  to  engrossment,  ib. 
need  not  be  to  each  skin,  ib. 
in  what  cases  dispensed  with,  ib.,  271. 
Order  to  dispense  with,  ib. 
To  decree.     Vide  Dscku,  Ivrolxsft  of.   . 
SIMONY: 

Demurrer  because  discovery  may  sulnect  defendant  to  the  penalties  o^  47. 
SIMPLE  CONTRACT  DEBTS: 

Computation  of  interest  on,  895.     Vide  Ihtersst. 
SIX  CLERKS: 

Their  privilege  as  to  setting  down  causesi,  606.     Vide  SsinHa  Dowb-  Cattsis. 
Formerly  read  the  depositions  of  witnesses  in  Court  in  term  time,  623. 
SOLICITOR,     ride  Vol.  1. 

Employment  of  by  defendant  1. 
Not  absolutely  necessary,  ib. 
Authority  need  not  be  special,  Ib. 
Appearance  by : 

Need  not  be  under  special  antherity,  ib. 

But  must  have  seme  authority  to  warrast  it,  ib. 

For  infent  defendant : 

Set  aside  fer  want  of  authority,  ib.  , 

Cannot  maintain  suit  for  the  recovery  of  his  bill,  28. 
May  be  a  commissioner  to  take  answer,  288. 
In  cause,  cannot  be  a  commissioner  to  examine  witnesses,  496. 
Bound  to  attend  at  the  hearing  by  himself  er  clerk,  620. 
Personally  liable  to  costs  occasioned  by  his  non-attendance,  ib. 

or  omission  to  deliver  papers,  ib. 
Neglecting  to  attend  warrant: 

Proceeding  upon,  799. 
Service  of  Master^s  wamittnipon : 

Good  in  cases  of  persons  who  are  quasi  parties,  804^ 

aeeu9  where  personal  service  is  necessary,  ib. 
Need  not  be  personal,  ib. 
Refusal  of  Master  to  mark  attendance  o(  808. 

How  appealed  from,  ib. 
Trustee  or  personal  representative  acting  as,  not  allowed  his  professional  charges,  889. 

Vide  Just  Allowahcss. 
Payments  to— by  trustee  or  personal  representative  allowed,  ib. 
but  not  till  bill  moderated,  ib.     Vtde  Just  Allowar^cbs. 
Opening  biddings  in  the  name  of  non-existing  person  ordered  to  stand  as  purchaser,  93 1 . 
SOLICITOR  AND  CLIENT: 

E£Eect  of  stated  account  between,  189. 
Confidence  between.     Vide  Co^tpidxitce,  Pbofxssioitix. 
SOUTH  SEA  COMPANY.     Vide  Vol.  1. 
Inspection  of  books  of,  810. 

Obtained  on  certificate  of  Master  that  it  is  necessary,  ib. 
SPEAKING  DEMURRER: 

What,  73.     Vide  Dbmurris. 
SPECIAL  CIRCUMSTANCES,  940. 
Statement  oS,  in  Master's  report,  ib. 
In  the  discretion  of 'Master,  ib. 

Although  no  liberty  expressly  given,  ib. 
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SPECIAL  CIRCUMSTANCES-^Con^nuec;. 

Liberty  to  state : 

In  what  cases  given,  940. 
What  may  be  stated  under,  ib. 
SPECIAL  JURY.      Vide  Ibsub. 
SPECIALTY  DEBTS: 

Interest  on,  892.     Vide  Iittbbist. 
SPECIFIC  PERFORMANCE: 

Decree  for,  where  agreement  proved  different  from  what  stated  in  bill^  420. 
Of  parol  agreement      Vide  Agrbemxitt. 

Reference  as  to  title  in  suit  for.      Vide  Titlb.     Pvrchasbr.     DBcmsE. 
SPEED  CAUSE: 

Undertaking  to.     Vide  Disxissal  ot  Bill. 
STAMP: 

Agreement,  to  waive  objection  for  want  o^  void,  407. 
Upon  written  documents : 

not  necessary  when  admisstons  are  read  from  pleadings,  625. 

seeua  where  instrument  stamp  is  only  evidence  of  transactMMi,  626. 
Objection  Ibr  want  ci,  ib. 

Will  be  taken  by  the  Court,  ib. 
Whether  taken  by  party  or  not,  ib. 
Cause  allowed  to  stand  over  to  procure,  ib. 
STANNARIES,  Courts  of: 

Are  not  Courts  of  Law  and  Equity,  88,  n. 
STATE  OF  PACTS: 

In  what  cases  necessary,  849. 

Must  precede  examination  of  witnesses  in  Master's  Office,  841. 

By  whom  brought  in,  842. 

Generally  by  party  supporting  the  affirmative,  ib. 
May  be  by  party  supporting  negative,  ib. 

examination  upon,  ib.     Viete  Witkbss,  Exaxivatzov  or. 
Examination  of  witness  wiUiout : 

Objection  waived  by  acquiescence  of  the  other  side,  842. 

Where  party  examining  has  stated  the  frusts  to  be  proved  in  his 
ib.      Vide  Couxtbr  Statb  op  Facts. 
Not  signed  by  counsel,  850. 

Scandal  or  impertinence  in,  850.     Vide  Scakdal.     Ikpsbtiii xitcb. 
Form  of,  ib. 

When  accompanied  by  claim,  ib. 
When  intended  as  a  charge,  ib. 
How  carried  in,  851. 
Amendment  of,  ib. 
Further  state  of  facts,  ib. 

Not  necessary  upon  reference  as  to  title,  but  Master  proceeds  upon  abstract,  871. 
Vide  Titlb  to  Estatbs. 

STATED  ACCOUNT; 
Opened: 

Upon  what  evidence,  190. 
Not  necessary  to  prove  all  errors  specified,  ib. 
Not  upon  confession  of  one  error  which  is  corrected  before  suit,  ib. 
STATES,  Foreign : 

Judicially  noticed,  23. 
STATUTES,  PRIVATE.     Vide  Acts  op  Parliaxbitt.    Etisbxcb. 
STEWARD : 

Commanications  between  steward  and  his  employer  not  privileged  from  disoovefj,  56. 
Although  steward  is  also  an  attorney,  ib. 

STRIKING  CAUSE  OUT  OF  PAPER: 

Costs  of  setting  down  to  be  paid  before  cause  again  set  down,  620. 
STOCK  JOBBING  ACT.     (7  Geo.  3,  c.  8)  : 

Defendant  cannot  protect  himself  from  discovery  under,  52. 
STOP  ORDER: 

Notice  to  be  given  in  consequence  of,  before  hearing  upon  frirther  directions^  978. 
SUBORNATION  OF  PERJURY.     Vide  Pbr/trt. 


8UBP(£NA.     ndeVol  1. 
To  hear  judgment,  607. 

Nature  of  the  proceM,  ib. 
By  whom  wrved,  ib. 

By  plaintiff  in  general  cases,  ib. 

By  defendant,  where  cause  set  down  by  him,  ib. 

Vide  SxTTiKo  Dowir  Causi  ad  Bjiauisinoirix  DinirsKims. 
How  sued  out,  608. 

Subpcsna  note  must  fint  be  procured,  ib. 
Form  of,  ib. 
day  of  return,  609. 

may  be  out  of  term,  ib. 
Indorsement,  ib. 

must  be  stated  in  affidavit  of  service,  ib. 
may  include  three  names,  ib. 
Service  of,  610. 

may  be  upon  clerk  in  Court,  ib. 
in  what  manner  effected,  ib. 
within  what  time : 

where  defendant  lives  within  20  miles,  lb. 

beyond  20  miles,  ib. 
after  order  for  commission  to  examine  witnesses^  ib. 
^        cannot  be  after  term  or  vacation  in  which  sued  out,  611. 
upon  what  parties,  ib. 

where  cause  set  down  by  defendant,  ib. 
Affidavit  of,  612. 
Form  of,  ib. 

must  state  indorsement^  ib. 
may  be  made  after  cause  called  <»,  ib.  n. 
but  practice  incorrect,  ib. 
After  bill  of  revivor,  ib. 
New  subpcsna  not  necessary,  where  total  abatement,  ib. 
9eeua  where  abatement  by  death  of  defendant,  ib. 
After  cause  ordered  to  stand  over  at  hearing,  with  liberty  to  amend,  ib. 
After  undertaking  to  set  down  cause  upon  bill  and  answer,  ib. 
•    Not  necessaiy  where  plaintiff  moves  to  withdraw  replication,  and  to  set  down 
on  IhII  and  answer,  ib.     Vide  UsDxaTAKnro  to  Appbab. 
ionjokn: 

how  prepared,  391. 

Form  of,  392. 

Return  of— immediate,  without  order,  ib. 

Service  of: 

under  old  practice,  ib. 
under  new  orders,  ib. 

may  be  on  clerk  in  Court,  without  order,  ib. 
within  what  time,  391. 

where  plaintiff  requires  a  commission,  ib. 
Vide  Dismissal  of  Bill.     Rbjoiviisb. 
ad  tettifieandumt  475. 
Nature  of,  ib. 
Form  of,  ib. 
duces  teeum^  ib. 

in  what  cases,  ib. 
may  contain  three  names,  476. 

seeus  a  subpoena  duces  teeUm^  ib. 
Husband  and  wife  one  person,  ib. 
Indorsement  upon,  ib. 
Costs  of,  ib. 

Correction  of  mistake  in^  ib. 
Service  o^  ib. 
time  for,  ib. 
manner  of,  ib. 
Notice  of  time  for  attendance^  477. 
must  be  reasonable,  ib. 
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SUBPOBNA— od  taiifieandum^Contimted. 
Tender  of  expeneefl,  477. 

where  witnen  is  a  married  womaiiy  ib. 
Obedieooe  to^  how  enforoed»  ib. 

where  witneei  has  not  attended  examiner,  ib. 
application  for  committal,  ib. 
Order  for  committal,  ib. 
Committal  to  Fleet,  ib. 

Discharge — ^how  obtained,  478. 
Where  witness  has  been  sworn,  bat  refuses  to  be  examined,  ibu 
— — -^— — ^— ^—  or  to  prodooe  a  doeomea^  ib.,  558. 
before  commissionen  to  take  evidence,  5(^4. 
Form  dip  ib. 
Service  of,  ib. 
Obedience  to,  how  enforced,  ib. 

where  witness  refuses  to  prodnce  document,  505. 
before  Master,  843. 

under  the  old  practice^  845,  n. 

viva  voce,  445,  848. 

How  obtained,  ib. 

Form  o^  ib. 

duces  teeum^  ib. 

Service  of,  ib. 

Notice  of  time  of  attendance,  ib. 
for  better  answer : 

not  necessiry  after  exceptions  allowed  or  submitted  to. 
to  name  a  new  dark  in  Court,  707. 
In  what  cases  necessary,  ib. 

When  substituted,  service  of  writ  of  executioQ  is  required,  and  deik 
Court  is  dead,  ib. 
Order  for : 

How  obtained,  ib. 
Service  of: 

"Where  psrty  absconds,  ib. 
to  diew  cause : 

why  decree  mat  should  not  be  made  absolute,  647.     Yidt  Dxcmsn  Nisi. 

SUBPCENA  NOTE— 

What,  608.     Vide  SuBPmirA  to  Hiab  Jvboxxvt. 
SUBSIDIUM,  Answer  in.     Vidt  Fl%jlb, 
SUBSTANCE  OF  BILL: 

Demurrer  to,  85.     VZdIs  Dsxubub. 
SUBSTANCE  OF  A  CASE : 

only  to  be  proved,  416.     Vide  Eyidxitci. 
SUFFICIENCY  OF  ANSWER: 

From  what  time  to  be  reckoned,  846. 
SUGGESTION  IN  PLEADINGS: 

not  a  ground  for  an  isnie,  unless  supported  by  evidence,  783. 
SUIT,  Pendency  of  former : 

Plea  o(  need  not  be  entered,  319.     Vide  Plsas. 
SUNDAY : 

not  computed,  where  it  is  the  last  day  on  which  an  act  can  be  done,  848. 
Vide  Rxpoar,  Covyibxatioit  of. 
SUPPLEMENTAL  SUITS : 

Advance  of,  for  hearing,  618.     Vide  Cboss  Suits. 
SUPPLEMENTAL  BILL.     Vide  Vol.  1. 

To  bring  next  of  kin,  found  so  by  Master  before  the  Courts  867. 
in  what  cases  necessary,  ib. 

dispensed  with,  ib. 

SUPPLEMENTAL  ANSWER,  337.    Tide  Akswsb. 
SUPPLEMENTAL  EXAMINATION: 

allowed  to  correct  a  mistake,  829. 
SUPPRESSION  OF  INSTRUMENT: 

relief  against  in  eqni^,  29. 
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SURCHARGING  AN  ACCOUNT : 
Whit»  190. 

SURCHARGING  AND  FALSIFYING : 

Bifierenoe  between,  and  opening  an  account,  ib. 

onuiprobantU  upon  party  having  liberty,  ib. 

Not  confined  to  errors  of  fact,  bat  extends  to  matters  of  law,  191. 

Where  one  party  has  tiberty  to  surcharge  and  fidsify,  the  other  may  also^  ib. 

Course  of  proceeding  upon  order,  190,  891. 
SURPRISE  : 

What  suffident,  to  induce  Court  to  vacate  inrolment,  685. 
Vide  Dkcuxes,  Ikbolmsitt  of. 

A  ground  for  a  new  trial,  749.     Vide  Issrs. 
8UR.REJ0INDER: 

not  now  in  use,  387. 
SUSPENSION  OF  SUIT: 

Second  suit  suspended  tiU  costs  of  first  paid,  883.     Vide  Disxibsak  of  Bin. 

TENANTS  IN  COMMON: 

may  plead  Statute  of  Limitations  in  bar  to  each  others  demands,  158. 
leciM  joint-tenants,  ib. 
TENOR  OF  BILL: 

not  annexed  to  commission  to  take  answer,  284. 
TERMS,  OUTSTANDING : 

Plea  that  there  are  none,  138. 
Plea  of  fine  will  not  hold  to  a  bill  to  remove,  181. 
TERMS  FOR  YEARS: 

cannot  be  sold  under  sequestration,  715.     Vide  SsaiTBBTRATioir. 
TESTIMONY.     Vide  EriDMrci, 
THRING  V.  EDGAR. 

Rule  in,  discussed,  123.     Vide  Puas. 

TIMBER: 

Sale  o(  under  the  decree  of  Court : 

Proceedings  upon,  with  regard  to  purchase  money,  908. 
deposit  upon,  907. 

Rule  as  to  opening  biddings  where  it  has  been  valued,  925. 
TIME.     Tide  Vol.  1. 
for  appearing,  6. 

in  town  cause,  ib. 
in  country  cause,  ib. 
to  amended  bill,  7. 
for  demurring,  78. 

under  old  practice,  ib. 
under  new  orders^  ib.  » 

for  answering : 

after  demurrer  over-nded,  95. 

how  obtained,  ib. 

after  partial  demurrer  over-ruled : 

not  necessary  till  exceptions,  ib. 
under  the  old  practice,  272. 
cmder  the  new  orders,  273. 
in  town  causes,  274. 
in  country  causes,  ib. 

after  submission  to  exceptions^  310.     Vide  Excbptiorb. 
to  an  amended  bill,  274. 
where  defendant  is  in  contempt,  ib. 

where  plaintiff  has  been  ordered  to  give  security  for  costs,  ib. 
after  appearance  gratis^  17. 
Further  time,  274. 

Application  for,  must  be  to  Master,  ib. 
Court  can  only  decide  upon  appeal,  ib. 

but  may  give  time  on  over-ruling  plea  or  demuner,  ib. 
cannot  be  made  by  party  in  contempt,  275. 

Heu9  where,  niter  notice  of  attachment,  he  has  used  due  diligence  to 
obtain  time,  ib. 
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TIME— Further— Cofi^mutfJ. 

only  given,  on  condition  of  defendant's  consenting  to  a  flerjeantr«l-uiiM^  14,  SU. 
uniesB  under  special  circumstances,  275. 
if  condition  not  complied  with,  order  a  nullity,  276. 
bat  defendant  cannot  be  compelled  to  consent  to  serjeant-oft-aniM^  ib. 
from  which  an  answer  is  to  be  deemed  sufficient :     Vide  Airs wxa. 
Computation  of— under  new  orders,  347. 
Compensation  for  : 

not  allowed  to  tnistees  or  personal  representatives,  888. 
Vide  Just  Allowaitcxs. 
to  produce  documents  before  Master,  809.     Vide  Docuxxhts,  Psoditctios  or. 
Limitation  of— for  bringing  in  claims  under  decrees,  857.     Vide  Culou. 
for  sales  in  Master's  Office,  905.     Vide  Sales. 
TITLE  TO  ESTATES: 
Inquiry  as  to: 

Will  prevent  motion  to  dismiss  biU,  367. 
When  directed,  633,  870. 
Vendee's  right  to,  633. 

how  waived,  ib. 
Terms  of  reference,  634. 
Rule  as  to  costs,  ib. 

When  good  title  first  shewn,  635. 
Upon  motion  before  decree,  ib. 
in  what  cases^  ib. 
How  prosecuted,  871. 

State  of  fects  unnecessary,  ih* 
Abstract: 

Delivery  o^  how  compelled,  ib. 
Should  be  compared  with  the  deeds  by  the  solicitor,  jftb 
but  not  in  Master's  Office,  871 . 
unless  vendee  insists  upon  their  production,  ib. 
Rule  as  to  inspection  of  title  deeds  named  in,  ib. 
Objections  to  in  what  cases  carried  in,  872. 
Master  may  order  it  to  be  laid  before  a  conveyancer,  ib^ 
Practice  approved  of  by  Lord  Eldoo,  ib. 
Report  upon : 

Where  Master  is  satisfied,  873. 
Where  Master  is  not  satisfied,  ib. 
Where  there  are  incumbrances,  ib. 
which  cannot  be  got  in,  ib. 
which  can  be  got  in  within  a  reasonable  time„  ib. 
Where  title  cannot  be  speedily  completed,  874. 
Exceptions  to : 

should  state  objections  to  title,  957. 

but  party  not  precluded  by  firom  urging  any  substantial  djeclioa  id  tidi^ 
ib. 
Reference  o(  back  to  Master  to  review,  ib. 
in  what  cases,  ib. 

where  report  in  fevour  of  title  after  oonfirmationy  ib. 
upon  hearing  exceptions,  ib. 
after  exceptions  over-ruled,  ib. 
— — ^—  allowed,  ib. 
upon  motion  by  vendor,  ib. 
After  report  against  title,  875. 
at  the  hearing  of  exceptions,  ib. 
after  exceptions  allowed,  876. 

after  exceptions  over-ruled,  no  new  objections  to  title,  ib. 
Objections  to : 

Allowed  to  be  cleared  up  without  reference  back  to  Master: 

At  the  hearing  of  exceptions,  875. 

At  the  hearing  upon  further  directions,  ib. 

Where  title  upon  a  new  fact  can  be  made,  ib. 
as  upon  a  jointress  agreeing  to  concur,  ib. 
but  oouiuel  must  appear  and  consent  for  jomtren^  ib. 
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TITLE  TO  ESTATES^ObjectioDs  to^Continued. 

SeeuB  where  vendor  could  have  cleared  up  objectioiiB  before  Maater,  876. 
Inquny  aa  to  when  good  title  ahewn,  685,  876. 
Complete : 

li^  upon  eertain  acta  done,  the  legal  and  equitable  eatatee  will  be  in  porehaaer,  876. 
If  outstanding  estate  must  be  in  a  trustee  for  yendor,  ih. 

or  in  a  person  whose  concurrence  vendor  can  compel,  ib. 
Not  complete : 

Where  outstanding  estate  is  in  a  person  whom  vendor  cannot  bring  in,  ib. 

Although  he  may  have  concurred  a  few  days  after  filing  of  bill,  ib. 
Where  outstanding  estate  is  in  a  person  who  is  a  trustee  vendor,  unless  the  person 

in  whom  the  legal  estate  is  shewn,  ib. 

Tr]*LE,  plea  o^  194.     Vide  Plxa. 
TITLE  DEEDS.     Vide  Vol.  I. 
Bill  for  a  discovery  oi^  29. 

Rules  with  regard  to— in  cases  of  partition,  783.     Vide  PAaTiTiov. 
Inspection  of: 

Rule  with  regard  to  thoae  specified  in  abstract,  871,  n. 
Vide  TiTLB  TO  Estati.     Abstkact. 
Delivery  of  to  purchaser  of  estate  sold  under  decree,  916. 
Rule  as  to  where  estate  sold  in  several  lots^  917. 
TOLLS: 

Hearsay  evidence  in  questions  o^  432. 
TRANSCRIPT  of  Master's  Report.     Tide  Rbpobt. 
TRIAL  AT  BAR.     Vide  Issux. 
TRIAL  AT  LAW.     Vide  Actiok  at  Law. 

Demurrer  because  bill  does  not  state  a  previous  trial  at  law-^  what  cases  it  will  lie, 
27. 
trusts!     Fttfe  Vol  1. 

How  fiur  Statute  of  Limitations  is  afiplicable  to,  167» 
Where  possession  of  trustee  is  aidverse,  ih. 
Where  not  adverse,  ib. 
In  cases  of  joint-tenants,  158. 
In  cases  of  tenants  in  common,  ib. 
For  payment  of  debts : 

Whether  it  will  prevent  a  plea  of  the  Statute  of  Limitations^  155.     Vide  Plxa. 
Effect  0^  as  giving  a  right  to  interest,  897. 
on  simple  contract  debts^  ib. 
TRUSTEE.     Vide  Vol.  1. 

Adverse  posscasioo  by.     What,  158. 
Answer  of,  254.     Vide  Akswxb. 

Where  he  ia  a  prisoner  for  contempt,.  271.. 
Answet  of,  ib^ 
Competency  of  as  a  witness,  450. 

Difference  between  an  executor  or  administrator,  ib.     Vide  Witvbss. 
Distributing  fund  under  decree  of  Court,  protected  firom  further  suit^  860. 
Ezpenssa  of,  when  allowed,  887. 

Not  allowed  compensation  for  time,  888.     Vide  Just  Allow avobs. 
Acting  aa  solicitor  ibr  trustee,  not  allowed  profesaional  charges,  ib. 

Vide  Just  Allowaitcb. 
In  what  cases  entitled  to  attend  proceedings  in  Master's  office^  803. 

Vide  Mastbk's  Oiticb. 
New.     Appointment  of  by  Master,  901. 
State  of  fiuAs: 

to  be  left  in  the  office,  ib. 

affidavit  in  support  of,  ih. 
Acceptance  of  trust  by  new  trustees,  ib. 
Report,  ib. 
Conveyance  of  trust  property  to  new  trustees,  ith 

Power  of  appointment  of  new  tnisleea  not  insisled  on  when  none  existed  be- 
fore, ib. 
lUNDERTAKING : 

To  ^>pear  at  heating^  607. 
an  unsafe  practice,  ib. 
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UNDERTAKING— To  appear  at  housag-^CanHnuid, 
In  caw  of  dflfinilt  upon : 

No  decree  can  be  taken,  607. 
BoUcitor  making  de&ult  ofdered  to  pay  coets,  608,  n. 
To  aet  down  cauae  npon  bill  and  ancwer,  874.     VUk  DiaxxaaAK  ov  Biul. 
To  speed  caoie :     Vule  IhaxiasAL  of  Bill. 
Not  to  demur  alone : 

What  a  sufficient  compliance  with,  344. 
UNIYERSITY,  Privilege  of: 
Plea  of,  189. 

Whether  upon  oath.     Query,  818.     Vide  Plba. 
UNIVERSmBS: 
Ck»urt8  of: 

demurrer  because  subject  matter  of  suit  is  within  the  juiisdietioa  o(  SS. 
Vide  Dbxurbbb. 
Libraries  of: 

Ancient  records  and  writings  from,  may  be  proved  wpa  ooee,  448. 
Vide  ExuBira. 
UNSOUND  MIND: 
Person  of: 

Answer  of,  liable  to  exception,  302. 
USURIOUS  CONTRACT.     Vide  Ibtxbbst.    Dxvubbbb. 
USURY : 

Demurrer  because  discoTery  may  sulject  defendant  to  the  penalties  o(  46. 
Vide  DzxuBBBB. 
VACATIONS : 

before  Hiiaiy  and  Michaelmas  Terms : 

not  reckoned  in  time  for  referring  answer,  313. 

in  calculatmg  time  from  which  answer  is  to  be  deemed  anfficicBl,  847. 
not  excluded  in  reckoning  time  for  dismissing  bill,  867. 
VALtiE : 

Demurrer  because  subject  matter  is  not  of  sufficient  Talne,  37.     Vide  DmBBBB. 
Objection  for  deficiency  in  Talue  in  subject  of  suit  usually  taken  advanlaga  of  by  m^ 
tion,  ib. 
VARIANCE  between  statement  in  pleadings  and  proofs 

Effect  of.     Vide  Ettbxbcx. 
VENDOR'S  SOLICITOR: 

Alone  entitled  to  attend  inquiiy  into  title  of  an  estate  sold  under  decree^  801. 
VENDEE.     Vide  Pubchasbb. 
VENDITIONI  EXPONAS: 
Writ  oi;  700. 

In  what  cases  issued,  ib. 

After  return  upon  Jieri  facias  filed  of  record,  ib. 
Indorsement  upon,  701. 
Fees  upon: 

To  clerk  in  Court,  ib. 

To  solicitor,  ib.     Vide  Fixbi  Facias.    Dbcbbb. 
VENUE.     ruU  Isavx, 
VERDICT.     Vide  Issux.    AoTioir  at  Law. 
VICAR: 

Disputing  a  modus : 

Has  a  right  to  an  issue,  728. 
VIEW: 

By  jury     Vide  Issux. 
VIVA  VOCE: 

Examination  of  witnesses,  436. 

To  prove  exhibits.     Vide  Exbibits. 
By  the  Court: 

To  prove  a  particular  fibct  after  publication,  598. 
Defendant  at  liberty  to  cross-examine,  ib. 
Before  Master,  847. 

Authorised  by  new  orders,  ib. 

but  not  in  cases  where  witness  has  been  before  examined,  848. 
Sttbpoena  ad  tesUfieandum^  viva  twee,  ib. 
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VIVA  rOC£— Befoie  master^Con^muetf. 

Publication  after  not  necessary,  849. 

Course  of  proceeding  upon.     Vide  Wititess,  Eximikatioh  of. 
Examination  in  Master's  Oflice : 

Of  persons  coming  in  under  claims,  829. 

VOIR  DIRE.- 

Examination  upon; 

Nature  of  in  equity,  599. 
Discontinued  in  practice,  ib. 
VOUCHERS.     Vide  Accouitts  beforx  Master. 
WAITING  CLERK: 

May  enter  appearance  for  defendant,  1. 

WAIVER: 

Of  contempt: 

by  acceptance  of  answer,  866. 
Of  exceptions.      Vide  Excxmoss. 
Of  penalties,  forfeiture,  &c     Vuie  Pehaltim.     Fobfxitube. 

WAI.es  :  . 

Courts  of  great  sessions  in,  abolished,  33,  n. 

WAR  judicially  noticed: 

Between  this  country  and  another,  28. 

aecui  war  between  foreign  states^  ib. 
WARRANT,  Master's.     Vide  Master's  Office. 
WEAK  INTELLECT,  Persons  of: 
Answer  of: 

not  put  in  without  oath  or  signature,  271. 

must  be  by  guardian,  ib. 

Commission  to  take,  287. 

may  be  read  against  him,  403. 

WEDLOCK:  ,.,^         ^  ,   c  a^ 

Defendant  not  bound  to  discover  whether  child  was  bom  out  ol,  47. 

WEIGHTS  AND  MEASURES 
Judicially  noticed,  24. 

WIDOW:  ,    .    e.      c,      T 

Not  bound  to  discover  her  jointure  deed,  66.     See  Joiktbebs. 

WIFE:  ^      ,^  _^^_   ^,Q 

Right  of  to  dower  or  jointure  not  afBscted  by  sequestntaon,  7l». 
WILFUL  DEFAULT.     Vide  Default,  Wilful. 

WILL: 

f\f  FAftl  estate  * 

Declared  well  proved  in  absence  of  heir-at-law,  326,  437,  »• 
Leave  given  at  the  hearing  to  exhibit  interrogatories  to  prove,  417. 

Vide  EviDEircE. 
Production  of: 

From  registry  of  Ecclesiastical  Court: 
How  compelled,  438. 
How  proved,  742. 

Where  thirty  years  old,  436.     Vide  Evidence. 
Rule  as  to  examination  of  all  the  witnesses  to,  742. 
applies  to  issues,  ib. 

applies  only  to  suiu  te  establish  will,  743.  .,...*  -r        .       ii 

to  be  acted  upon  by  judge  at  trial  of  issue,  though  plamtiff  refuses  tocall 

witnesses,  ib.     Vide  Issue. 
Fraud  in  procuring : 

Cannot  be  investigated  in  equity,  29. 
If  of  real  estate : 

must  be  investigated  at  law,  ib. 
If  of  personal  estate : 

in  the  Ecclesiastical  Courts,  ib. 
Plea  of,  199.     Vide  Plea. 
WITNESS : 

Who  are  competent  to  be,  446. 

All  persons  competent  to  be  witnesses  at  law,  ib. 
Who  are  incompetont  to  be,  ib. 
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WITNESS—Who  are  incompetent  to  b^^Cantinued. 

Objections  to : 
by  reason  of  defect  of  andenrtanding,  446. 

of  his  refusal  to  take  an  oath,  447. 
of  his  not  acknowledging  the  sanction  of  an  oath,  ib. 
of  infamy  of  character  or  conviction  of  certain  crimes,  ib» 
of  interest,  ib. 

where  party  to  the  record,  ib.     Vide  Paktt  to  tbs  RacottB. 
where  not  party  to  the  record,  461. 

on  the  groond  of  a  direet  interest,  ib. 

Where  evidence  tends  to  increase  estate  in  whkli  he  n 
interested,  ib. 

Residuary  legatee,  ib. 
Next  of  kin,  ib. 
Bankrupt,  ih. 
Insolvent  debtor,  ib. 
Creditor  of  bankrupt  or  insolvent,  ib. 
Member  of  corporation,  ib. 
Efiect  of  release,  457. 
on  the  ground  of  indirect  interest,  462. 

General  sUte  of  the  law  before  8tat.  3  &  4  Wm.  4^  c.  4S, 

ss.  26,  27,  ib. 
Disqualification  done  away  with  by  statute^  463. 
Provisions  of  statute,  ib. 

applicable  to  Courts  of  Equity,  ib. 
but  not  to  direct  interest,  464. 
Entry  in  decree,  ib. 
Not  waived  by  cross-examination,  ib. 

even  where  interest  appears  on  record,  465. 
where  witness  a  defendant,  ib. 
Should  be  taken  before  deposition  read,  ib. 
9eeu9  objection  waived,  ib. 
Objections  to  credit : 

Do  not  preclude  evidence,  464. 
In  Master's  Office: 
Who  may  be : 

All  persons  who  are  competent  to  be  examined  in  the  cause,  835. 
Although  they  have  been  previously  examined  in  the  caose,  ib. 

but  if  examined  without  order,  his  depositions  will  be  sopfiii— d,  8SSL 

seats  where  witness  has  only  proved  exhibits,  837. 
cannot  be  examined  to  Acts  as  to  which  he  has  been  previously  exaaimd, 
836. 
seeus  where  first  examination  has  fiuled  aoddcataUy  and  witboat 
fraud,  837. 
may  be  examined  by  the  other  party,  838. 
Parties  to  the  reooid,  839. 

Subject  to  the  same  rules  as  the  examination  of  paitiea  as  witiwM  ia 
Court,  ib.     Vide  Pabtt  to  tee  Rscoan. 

seeus  in  the  case  of  a  plaintiff  or  mere  trustee  who  may  bs  ex- 
amined, ib. 
cannot  be  examined  without  previous  order,  ib. 

Examination  of: 

by  interrogatories  in  writing,  466.     Vide  IirrxanoeAToaixs. 
viva  voce.' 

to  prove  exhibits.     Vide  Exbibits. 
by  the  direction  of  the  judges  ib. 
for  what  purpose,  ib. 
before  examiner,  474. 

when  resident  within  twenty  miles  of  London^  ib. 

at  a  greater  distance,  if  willing,  ib. 
Why  called  an  examination  in  Court,  ib. 
Time  of,  how  fixed,  475. 
Attendance,  how  compelled,  ib.     Vide  SuBrmiTA  ad  TuxmcAirovx. 
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MTTTNESS — ^Examination  of— befiMre  examiner — Continued, 
How  sworn,  479. 

Where  entitled  to  privilege  of  parliament  481,  n. 
where  in  prison,  479. 
or  sick,  ib. 
Oath— form  of,  480. 
Affirmation,  ib. 
Where  witness  is  not  a  Christian,  ib. 
Where  a  peer,  ib. 
Proceeding  after  swearing,  ib. 

Production  to  opposite  clerk  in  Court  not  necessary,  481. 
Notice  of  his  name,  dec.,  most  be  given,  ib. 
where  witness  is  a  party,  ib. 
Instructions  to  examiner,  ib. 
Method  of  examination,  482. 

Examiner  may  explain  interrogatory,  483. 
Use  of  notes  by  witness,  ib. 

Rule  the  same  as  at  law,  ib. 
Where  witness  does  not  understand  Englidi,  484. 
Depositions : 

how  to  be  taken  down,  483. 
to  be  in  the  first  person,  484. 

Seeiu  when  taken  by  commission,  ib.,  n. 
to  be  read  over  to  witness,  ib. 

who  may  alter  or  add  to  them,  ib. 
SeeuB  after  signature,  ib. 

unless  as  to  some  cbcomstance  of  time,  dec,  ib. 
Signature  of  witness  to,  485. 

If  witness  dies  before  signature,  depositions  inadmissible,  ib. 
aeeu9  death  before  cross-examination,  ib. 
may  be  oontinoed  till  publication,  488. 

or  till  return  of  commission  under  1 7th  order,  ib. 
By  commission,  489.     Vidt  Coxxissioir. 
As  to  competency : 

at  law,  599. 

in  equity,  ib. 

must  be  at  the  same  time  as  the  original  examination,  ib. 

upon  the  eoiV  diare^  ib. 

not  now  in  use,  ib. 
may  be  at  any  period  of  examination,  ib. 
Interrogatories  for,  600. 
before  examiner: 

may  be  exhibited  at  any  time  before  publication,  ib. 
before  commissioners : 

must  be  before  commissioners  are  sworn,  ib. 
unless  by  a  special  order,  ib. 
After  commission  returned,  ib. 

must  be  upon  new  conmiission,  ib. 
directed  to  new  commissioner,  ib. 
de  bene  ene^  540.     Vide  Ds  Bekx  Essx. 
After  publication  enlarged,  572. 
After  publication  passed,  592. 

not  permitted  without  order,  ib. 
Order  for: 

not  granted  without  difficulty,  ib.^ 
in  what  cases  permitted,  593. 

to  prove  execution  of  will,  ib. 

where  some  of  the  witnesses  have  not  been  examined,  ib. 
Where  witnesses  to  hand-writing  have  foiled  to  prove  i^  from  ignorance, 

ib. 
To  discredit  vritnesies: 

but  not  until  articles  filed.     Vide  Articlis. 
without  articles,  impertinent,  597. 
CommisHon  directed,  where  necessary,  ib. 
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WITNESS— Examination  of^Continued. 

viva  voce — permitted  as  to  a  particular  &ct,  597. 
Under  a  commission  of  partition,  774.     Vide  PABTrrios. 
Before  Master : 

Where  he  has  been  previouslj  examined,  835. 
cannot  be  without  order,  837. 
Kcua  where  he  has  merely  proved  exhibits,  ib. 

«eetM  where  witness  is  to  be  re-examined  on  behalf  of  the  other  party,  838^ 
Order  for : 
will  only  be  gpranted  upon  terms  that  the  interrogatofies  shall  be  aelded 

by  Master,  836. 
but  will  not  expressly  direct  lilaster  not  to  examine  as  to  same  &c^  & 
Interrogatories  for : 

to  be  settled  by  Master,  ib. 

who  must  take  care  that  they  do  not  extend  to  ftcts;,  to  whkfa ' 
has  been  previously  examined,  ib. 

unless  specially  directed  to  do  otherwise,  837. 
Vide  Partt  to  thb  bxcobo. 
,  Where  he  has  not  been  previously  examined  upon  must  be  upon 
840.      Vide  IiTTSBKooATOBixs. 

should  be  preceded  by  a  stale  of  fiicts,  841. 

which  should  be  brought  in  by  party  supporting  the  affiimalzvc^  843. 
may  be  by  party  supporting  the  negative,  ib. 

In  such  case,  party  supporting  affirmative  can  onlycnBi- 

examine,  842. 
If  he  wishes  to  examine  affirmatively,  he  duMild  bnng  m 
in  counter  state  of  fetctB,  ib. 
Counter  state  of  facts: 

neceaeaiy  to^  enable  oppootte  party  to  examine  witnesses  to  prove 

an  affirmative  case,  ib. 
Waived,  by  permitting  party  to  examine  without,  ib. 
SubpoBna  ad  teBt^fieandum^  843. 
Before  the  Master  himself  ib. 
practice  recognized,  844. 

but  of  rare  occurrence,  845. 

must  be  by  the  Master  himself  and  not  by  his  clerk,  ih. 
By  the  examiner,  846. 

in  the  same  manner  as  examination  in  Court,  ib. 
By  commission,  ib.     Vide  Oomussioir. 
Depositions — by  whom  kept^  ib. 

Publication,  in  what  manner  passed  and  enlarged.     Vide  PunucATiosr. 
Further  examination  after,  not  permitted  without  special  older,  347. 
viva  voce,  ib. 

Authorized  by  new  orders,  ib. 

Cannot  be  after  witness  has  been  already  examined  oa  interrogaloriesi 

Semble,  348. 
Method  df  compelling : 
Subpoena  ad  tettijieendunh  viva  oooe,  ib. 
Wairant  to  attend  Master,  ib. 
Proceedings  upon,  849. 
Examination — how  taken,  ib. 
by  Master  or  his  clerk,  ib. 
Publication  of  evidence,  not  necessary,  ib. 
Cross-examination  of: 

May  be  taken  before  same  examiner,  486. 
Where  witness  is  resident  in  town,  ib. 

Where  cross  interrogatories  are  filed  before  examination  in  chief 

486. 
Where  not  filed  before  examination  in  chief  is  eondoded,  ib. 
Refusal  of  witness  to  be  cross-examined  invalidates  deposition,  ib. 
Method  of  compelling  witness  to  attend  for  crosa  mramination,  ib. 
Where  witness  is  brought  up  firom  the  country,  487. 

Party  producing  him  is  bound  to  keep  him  in  town  for  48  hoars,  ib. 
if  he  departs  before  the  expiration  of  48  iMmn,  ib. 
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inTNESS — Crow-exftmination  ot^  Continued. 
or  iecretes  himself,  487. 
Swearing  witnesa  to  cross-interrogatoriea,  488. 
same  as  to  interrogatories  in  chiefy  ib. 
Purther  examination  of,  590. 
By  same  party : 

Permitted  before  examiner,  ib. 

ueiu  after  witness  has  ooncladed  his  examinatioD  and  signed  hia  depoai- 

tioo«  ib. 
unless  by  order,  ib. 
Order  for  not  made,  except  npon  affidavit  that  witness  haa  not  communicated 

the  effect  of  his  crosa-examination,  ib. 
for  the  purpose  of  permitting  witness  to  alter  or  explain  hia  depoeitiod,  ib. 
Not  permitted  after  witness  has  been  examined  before  commiasioners,  591. 
Seeus  where  surprise  haa  been  practised,  ib. 
By  opposite  party : 

Permitted  aider  hia  examination  for  party  originally  calling  him  haa  been 

closed,  590. 
Without  order  before  examiner,  ib. 
or  before  commissioners,  ib. 
Seeua  where  new  interrogatories  are  DeceflBaiy»  591. 
Be-examination  of: 

Sometimes  by  Court  itself,  758. 
Permitted : 

after  depositions  suppressed  for  irregularity,  582,  684. 
where  irregularity  unintentional,  ib. 
secua  where  intentional,  583. 
Must  be  on  the  same  interrogatories,  583. 
and  crosa-examination  upon  same  interrogatoriea  muat  form  part  of  the 
order,  ib. 
Because  important  matter  has  been  omitted  in  original  depoaitiona,  585. 
Upon  decree  in  Master's  Office,  ib. 

Vide  WiTXxss  (Examination  of  before  Master.)  ^ 
Before  hearing,  ib. 

Where  commlasion  has  been  by  mistake,  ib. 
Where  witnesa  haa  mistaken  his  own  age,  586. 
Where  examiner  bad  omitted  to  take  down  depoaitiona  to  part  of 
interrogatory,  ib. 
On  application  of  witness  himself,  ib. 
On  application  at  hearing,  ib. 

Cause  ordered  to  stand  over  for,  ib. 
Not  permitted : 

After  Buppressal  of  depositions,  because  interrogatory  ia  leadings  577,  585. 

Unless  under  particular  circumstances,  ib. 
Where  witness  disqualified  from  interest,  afterwards  becomea  qualified,  588. 

by  the  execution  of  a  release,  ib. 

Secua  where  omission  to  execute  releaae  waa  acddental,  ib. 
Order  for : 
Not  in  general  made  before  publication,  ib. 

Reason  of  the  practice,  ib. 
Always  contains  direction  that  other  party  shall  be  at  liberty  to  croaa-examine 

hioQ,  592. 
Directions  in  as  to  publication  and  adjournment  of  cause,  ib. 
Demurrer  to  interrogatories  by,  554.     Vide  iKTaRBoaATOBiss. 
Absence  of  material : 

a  ground  for  new  trial,  752.     Vide  lasux. 
How  discredited,  594.     Vide  Abticlss. 

Suspicion  of  interest  in,  a  ground  for  an  issue,  733.     Vide  Isavi. 
Hefusal  to  produce  documents  by,  under  eubpcena  ducei  tccum^  558. 
Proceedings  upon,  ib. 

HTNESS  TO  WILL  OP  REAL  ESTATE,  436. 
Vide  Eyidxhcb.     Issub.     Will. 
Hand-writing  of— in  what  cases  proved,  437. 

Vol.  v.— U 
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WORDS 

Meaning  of  English,  judicially  noticed,  S4. 
WRIT  OF  ERROR: 

Difference  between  and  appeal,  675. 
WRIT  OF  EXECUTION.     Vide  Dbcrm. 
WRITINGS,  dtc.     Vide  Docuxxsts. 
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